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RAS BEHARI LAL (Plaintif) i : 


VEITSUS è 
° AKHAI KUNWAR AND OTHERS (Defendants)* 
Easements Agt (K of 1882), section 59—Licenseæ Revocation—Rights of trans- 
Jeree. ez 


When a grantor of a license transfers the property the transfaree has, 
no higher rights than those of his transferor. The use of “the words "as 
such” in section 59 of the Easements Act shows that the section does not 
lay down an independent rule Where certain land in £ village was gtant- 
ed to the defendant, by the zemindar, in lieu of medical services rendered 
by the former, who spent money in laying it out and planting trees, keld, 
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CHAMyER, J 


*Piagort, J. 


that a transferee from the zemindar could not eject the defendant as a tres- ® 
e ~ 


passer. 
SECOND APPEAL from a decree of Pandit Sri Lal, Distriét e 
Judge of Ghazipur, confirming a decree of Maulvi Muhammad 
«Husain, Subordinate Judge. 
In 1888 Jhingur Singh zemindar gave unconditionally six plots 
of land situate in his zemittdary to the respondent No. 1 in ton- 


Sirfgh. ` The grant was not made by means of a registered do- 
cument. The respondent No. 1 entered into possession of the 
lands, construcœed byildings and two pucca wells thereon and laid? 
out a garden. He rever paid any rent or dues for the lands. 
Jhingur Singh sold his zemindary to the appellant in 1906. The 
appellant sued in the Revenue Court for assessment & rent on 
the lands but his claim was dismissed, Thereupon he brought the 
present suit in tife Civil Court for possession and for damages by 

* S. A. 1250 of 1913. 

xupre 


sideration of medical services rendered to the grandson of Jhingur `, 
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AKHA 
Kunwar 


Bas BEHAR 
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Both the-lower courts 


way of mesne* profits for three years. 
dismissed the suit. ° Plaintiff appegled. 

I 

* the appellant :—In the absence of any registered document there 
could® be no transfer of property, and the respondent Na ‘1 is a 
mere licensee, ‘fhe appgllant who is a transferee from the gran- 
tor is not, under section 59 of the Easements Act, bownd ‘by the 
Heens and can revoke it. l 


* [CHAMIER, J.—Section 60, Cl. () of the Easements Act: stands 
in your way.] f 
Séçtion 59 is not controlled by section 60. The latter is not a 
medificati8n or proviso of section 59. The Indian Easements Act 
makes a difference between the grantor of the Jicense himself and 
a tuansferee from him, and there is nothing to prevent a ‘transferee 
** from cgunfermanding the license under section 59. The transferee 
is not bound to continue the license granted by the former owner. 
e Sundrabai v, Jayawant, [1898] 1. L. R., 23 Bom., 397, at p. 400. 


A license, unless it is coupled with the grant of an interest in 
land, is revokable at any time although the license may have been 
granted for a valuable consideration. 
Wood v. Leadbitter, [1845] 13 M. & W., 838. 
. e In any case the defendant should pay damages for use and oc- 
cupation. 
B. E. O'Conor, for the respondents.—The license cannot be 


` revoked. Section 60 (4) protects the respondents. The origina] 


+ Tej Bahadur Sapru (with him Purushottam Das T adon), bi . 


Cad 


grantor cold not revoke the license and eject the licensee who at_ 


considerable expense has erected constructions of a permanent 
character. A transferee from him can have no higher rights, No 
one can convey any higher title than what he himself has. All 
that section 59 says is that a transferee “as, such” will not ` be 
bound b? a license granted by the transferor.» He will be bound by 
the license, as the licensee has long before the transfer executed 
works of agpermanent character with his own outlay. l 


Tej Bahadur Sapru, in reply.—This is not a case of-a defec- 
tive title ; there was no flaw in the grantor’s title, so no questien 
arises as to whether he could convéy to his transferee a better title 


** than what he had himself, “As such” in section 59 meanS “un- 
i e 


a . l Y ° 
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less he has by;some act of his debarred himself fron? revoking it” ; avin 


ag, by encouraging the licensee to execute works of a perma- 
e 
nent character at his own expen 


The Judgment of the Court was ddwed by 


ath 
iye’ 
è te Briar 


° * surat 
CHAMIER, J—The facts of the case are that in the year 1888 ~ SUNWAR 


one Jhingur Singh made over to the first defendant in considera- Chamier’ ð, 
tich femedical services rendered by him some plots of land in a ° 
village. The defendant entered into possession, planted a 
garden,-attd built houses on the land, laying out a considerable sum 
of money thereon. In 1906 Jhingur Singh sold his rights in the ° 
village to the plaintiff appellant, who at once set to work to còmpel 

the first defendant to pay rent for the land. All his attemptsein 

the Revenue Court failedeand he then brought this suit praying ° 
for propriétary possession of the land ahd for mesne profits,for ° 
three years immediately preceding the suit. The defence was ** 
that the plots in question were given by the zeminder to the def 


fendant in recognition of his medical services, that the "defendants °° ° 
had spent a large sum of money on the land, and*that the plaintiff Sa 
had no right to dispossess him. The courts below have agreed s 


in dismissing the plaintiffs claim. In second appeal it is contend. s 
‘ ed on behalf of the plaintiff that in the absence of a registered 

document the defendant is no more thana licensee, and that the RO 
plaintiff being a transferee of the property is not entitled to revoke ° 


~ the license. - Reliance is placed on section 59 of the Easements 
` Act-which rufis as follows :— . 


7 a 
Pa When the grantor of a cense ` transfers the property affected thereby 
_ the transferee is not as such bound by the license. 


» Thè defendant on the other hand relies on section 60 of the ° 
Act, which, so far as it applies to the present case, is as follows :— 
"A license may be revoked by the grantor unless (b) the licensee, acting 
upon the license, has executed a work of a permanent charagter and in- 
curred expenses in the execution.” i 
The’ plaintiff admits that on, the facts found the cage is clearly £ 
covered by section 60 of the Act ; but he maintains that sectiom 59 
lays down an independent rule which entitles a transferee of pro- g 
perty to revoke a license, even if the licensee acting upon the : s 
license h&s executed a work of a permanent character and ins ° 
curred expenses in the execution, that is to say, even, if the ligense ? 
- o . 4 
e . 
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CPt could not have been revoked by the original granter. It seems to 
wu u$ that. the words as such’ in sgction 59 are extremely signifigant 


Ras Benar: And would not have appeared if the section if the inténtion had 
i R Ay beensto lay down an independent rule that a transferee ‘of property 
Kone” migħt revoke a license which could not have been revoked by 
*Chamier, J, the teansferor, The segtion was probably inserted in order to 
% meet the possibility of a plea by the licensee of property that’ no 
one but the grantor of the license is entitled to revoke dt, and 
fhat if the grantor does not revoke it his twansferee $ cannot do 
i so. In our opinion section 59 means that when the grantor of a 


; e . b 
> licertse transfers the property, the transferee is no more bound 


hy the lieense than the transferor was, and we think it impossible 
* to construe this section as meaning thatthe aneietce hassa pet- 
. tey right than the traifsferor. For these reasôns ‘we are .of 
aid opinion that section 59 of the Easements Act does not entitle the 
plaintiff to revoke the license granted to the defendant, even if 
he is only’a licensee. We need only add that the plaintiffs claim, 
aginst the deféndant as a trespasser, is clearly not maintainable. 
The suit was rightly dismissed. We dismiss this appeal with costs. 
e B. K, M. e oo ' Appeal dismissed. 
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° ane a Code of Criminal Procedure (Act V of 1898) sectson 403—Previous, trial 


TUDBALL, J. without sanction where sanction necessary—Subsequent trial after sanction. 


Where the Jaw requires a previous sanction to he given before a charge 
can te entertained|by a court, that court is not acourt of competent juris- 


e ; 2 dictfon until the jsanction has “been obtained Jn re Sams- ud-din, 


I. L. R, 22 Bom., 711, followed. 


ô On@M purporting to be one d presented a document for registration 

. e e and was identified by the accused before the Sub-Registrar. She was 

e convicted of forgery and cheating. The accused, was first put upon 

his trial for aiding and abetting forgery and then for aiding and 

abetting cheating but was acquitted. ‘Ihe Registrar, thareuppn, sanc- 

e tioned his prosecution under the Registration Act.. Held, that the previous 

° - trials wêre no bar to the triaj e of the accused under the Registration Act. 
i e. R? No. 952 of 1914. | 
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CRIMINAL : REFERENCE made by Kunwar ? Parmanand, 
Sessjons Judge of Shahjahanpur. oe 


e 
R. Malcomson (Assistant Government Advocate), for the Crowns 


The accused was not represented 


The following judgment was delivered by 
: TUDBALL, J.—This is a reference by the Sessions Judge of 
Shahjapanpur suggesting that the commitment of one Jiwan 


Kahar op a charge under section 82 (A) of the Registration Act 
for trial in’ his eer be quashed. The facts are simple. One 


* *Musammat Jhabbo died. Musammat Mulo forged a lease 8f certain 


land in favour of her own sons signing the name of Musarhmat 
Jh&bbo, thereto. She then went to the Registration office 
and personating Musammat Jhabbo presented the document for 
registration. Jiwan Kahar identified her as being Musammat 
Jhabbo. The document was registered and returned tọ Musainmat e 
Mulo. Musammat Mulo was placed upon her trial and *convicted 
of the offence of forgery. She was also placed upon her trial and 
convicted of the offence of cheating the Sub-Registrar. Jiwan 
was placed upon his trjal for aiding and abetting forgery. He was 
acquitted. Hewas, then placed upon his trial for aiding and ® 
abetting cheating. He was convicted by the Magistrate but acquit- 
ted on appeal. Thereupon the ‘District Registrar gave sanction for 
his trial for an. offence under section 82 of the Registration Act. 
The Magistraté*has now committed the case for trial and hence the 
presefit reference. Th€ fearned Sessions Judgein a long order, of 
reference suggests that under section 403 the man cannot now be 
tried on the same facts for this offence under the Registration Act, 
because this was an offence for which he might have been charged 
(under section 236) of Criminal Procedure Code and convicted 
(under section 237) atis former trial. One point is quite clear that * 
the former trial and acquittal of Jiwan for the offence of aiding and, 
abetting the forgery is in no way a bar to his trial for an offence 
under the Registration Act. The question is whether oY not his 
trial and acquittal of the offence of aiding and abetting the cheat? 
ing is a bar to the present trial. Where the law requires a previoug 
sanction to be given before a charge can be entertained by a court, 
that couft is not a court of competent jurisdiction until the sanc- - 
tion has been obtained. This was held In re Samsuddin D. 
(1) ame L L. R, 22 Som.® 7IL 


Tudta, J.” 
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At the formér trial of Jiwan he could not have been charged with 
or comvicted or Acquitted of the offence with which he is now 
„charged by reason of the nay sanction. Clause 4 of section 
403,lays down that a person acquitted of any offence: cénstituted 
by any acts may, notwithstanding such acquittal, be subsequently 
charged with and tried for any other offence constituted’ by the 
same acts which he may have committed if the court bj which 
he was first tried was not competent to try the offence with which 
“he is subsequently charged. Therefore, it is glear thas Jjwan may 
now be tried for the offence under section 82 of the ‘Registration 
Act I? therefore, cannot accept the reference and order the* 
gecdrd tg be returned. The Sessions Judge will proceed” with the 
trial. He, no doubt, will take into congideration, if “he finds ®the 
agcused guilty, the fact hat the man has already ebeen subjected 
to two trials and has served a considerable period in jail. 


. . Reference not accepted, 
e e aa i 
e 
Ti KUER SEN AND ‘OTHERS, (Defendants.) 
VETSUS . 
SUKHKHO (Plaintif) è © : 
Contract Act (IX of 1872) section 28—Public potaty—Contract not to partition 
—Damages for breach—Unpatd purchase money. 
The plaintiff sold certain property to the defendants for Rs. ere 


~ remitted Rs. 250 on their agreeing not to partition the prapertys This N 


was entered in the sale deed. The 250 was remitted afterwards. On the 
application of the defendants the Reveuue (Court ordered-a partition. The 
plaintiff, thereupon, brought the present suit for injunction or in the alter- 

° native for damages which she fixed at RS. 250. Held, that no right 
having been absolutely given up under the contract not to partition it was 
not afainst publio policy and was binding against the parties. 

e Held. also, that the parties having ttemselves fixed the value of the right 
the sum fixed was a proper measure of damages. 


SECOND APPEAL from a decree of Babu Baij Nath Das, Subordi- 
nate Judge of Bareilly, confirming a decree of Saiyid Muhammad 
Zia-ul-Hqsan, Munsif of Hawali. ° 

o * SA. No. 1527 of 1913. 
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Claim for declaration. : 


F S e 
The court. df first instance decreed the claim. E 7 


The lower appellate court confirmed the decree. 
Defendants appealed, 

Brijnath Vyas, for the appellants. 

Sttab Prasad Ghosh, for the respondent, ` i 
The following judgment was delivered by 


TUDBALE, J.—Thé@ case for the plaintiff respondent in this 
.4ppeal was as follows, She stated thatjon the 12th of Jyly 1907 
she sold to Mihi Lal and Thakur Das certain immoveable property 
for the sum of Rs. 900, that the vendees agreed in the Sile-deed 
that the} would not partition the share purchased without the 
consent of the plaintiff and that they also would not interfere with 
her retention of the post of Lambardar, that the two verdeeg re- 
presented to her that the value of the concession they Mad made‘in 
regard to partition and Lambardari was at least Rs, 250 and asked 
her to forego that sum in their favour out* of the purchase money. 
She agreed to this and remitted Rs. 250, though at the time of the 
registration’she admitted receipt of the full goo rupees, that Thakyr 
Das and Mihi Lal subsequently applied for partition of the share, 


that she’objected and after appeals tothe Collector and the Com-« . 


missioner the application for partition was dropped, that after the 
death of Thakur Das, who died childless, Mihi Lal had now applied 
for partition and the Berenue Court, having acquiesced, it was 
being carried out., She, therefore, sued, primarily, for an ihjunction 
‘against Mihi Lal to restrain him from proceeding with the partition 
and if the ‘alternative she claimed the sum of Rs. 250, stating it to 
be unpaid purchase money. The courts below have found the facts 


in favour of the ‘plaigtiff and they have granted her a decree for ° 
Rs. 250 plus interest frdm the date of the sale, recoverable “as un- ; 


paid purchase money, by sale of the property in question. The 
defendants have come here in secong appeal, They pleaðthat the 
sum of Rs. 250 was in no way unpaid purchase money, that the 
plaintiff was not entitled to recover the money as such, that thats 
portion of the contract releting to the right of partition was con- 
trary to phiblit policy and as such void and, therefore, not enforce; 


able and the plaintiff is not entitled to recover anything at all. 
. e e #; 
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Stress is Jaidon sections 23 and 28 of the Contract Act. Section 
28, in my opinion® hardly applies. Section 23 possibly may apply. 
Jt is quite clear to me that the daim for Rs. 250 can in no way be 
a clajm for unpaid purchase money. On the plaintiffs-own show- 
ing the purchase money was Rs. 900 but owing to the persuasion 
of the vendee she actually remitted Rs. 250 outof the consideration 
for the property, in view of the fact that the vendees hadgagreed 
to the two conditions mentioned. This is equally clear from the 
fact that the plaintiff has stated that her cause of actign arose not 
on the date of the sale but on the date on which Mihi Ital applied 
to the R@venue Court for partition and the Revenue Court passede 
an erder in his favour. There cannot be the slightest doubt that 
if Mihi Lal had not applied for partition this suit ‘would never 
have been brought. I note here that the prayer far injunction was 
disfhissed by the court below and it is not pressed in this Court. 


* On the facts found it is clear that if the contract be not void then 


. fore, allow the appeal,to this extent that I modify the decree of . 


the plaintiff is merely entitled to recover damages for the breach 
of the contract 


In regard to the contract itself, so far as it relates to the parti- 
tion, itis pleaded that such a contract is contrary to public policy, 
as it is a limitation of the right of ownership which passed under 
,the salewleed: Looking at the matter from all points of „view it 
seents to me that the meaning of the parties was only this much 
that in the lifetime of the plaintiff the vendees would not apply for 
partition except with her consent. No right was absolutely given 
up and Lam not prepared to hold that sith a contract is against 
public policy and, therefore, void. It is a condition which would 


not be binding on the heirs of the vendee but as against „Mihi Lal, ~.. 


I think, the condition is binding. The suit was instituted as 
against him and the plaintiffin my opinion was clearly entitled to 
a decree for compensation. é. * 


The question remains as to the proper measure of that com- 
pensatioy, On the facts found by the court below it is clear that the 
eparties themselves had fixed tht value of the right at Rs. 250 and 
„that sum in my opinion will be a proper measure of the damages 
sustained. The plaintiff, therefore, is entitled to a decree for that 
sum, but she is not entitled to a decree for sale nor is she entitled 
t® interest for any period prior to the breach of contract. I, there- 


. e 
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the court below and give the plaintiff a simple mahey decree for Ovi. 
that sum of Rs. 250 plus interest at 6 per cerft” per annum frem lat o 


Jurfe 25th, 1912 upto the date of\payment. In so far as the courts Kurr Sux 


below are concerned the plaintiff will have her costs in both, those eno 
j ° 


courts, in so faras this Court is concerned the parties wilP pay ` F tah ae 
their, own costs, a bis 
e 
Sr o g —— Decxee modified. e 
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e e Sa 
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. + BABU RAM (Plaihif).* cy: A 
Annutty—Property charged moveable and immoreable property —Isability for Cnauinn, J. 
—Sales of property charged in separate lots—Effect pf. s a Eigen ds 
Moveable property, at all events moveable property which if not perish- . 
able or necessarily consumed by use, may be effectively charged witi? the 
payment of an annuity and may be sold subject to the charge, even ; 
in execution of a decree for arrears of the annuity. Sakib Mirsa v. Umda 
Khanam, I. 1.. R., 19- Cal, 444, followed. Held, that a flag and bogks ẹ 
containing the names of the clients of a Pragwal, could be charged with 
payment of an annuity, and could be sold in execution of a decsee subject, E _e 
to the charge. . 54 ° 
Where an annuitant, in execution of a decree which he had obtained for 
® arrears of an annuity, attached and sold part of the property charged, , x 
namély a flag and bogs in separate lots purchasing the books himself 
“and allowing a third personeto purchase the flag, and nothirfg was gaid . 
-" about the charge, the purchaser of the flag had no notice that the flag ° 2 
was being sold subject to the charge, Held, that the annuitant could not 
put up the flag for sale again. 
SECOND APPEAL from a decree of Babu Ram Chandra Chau- . 
dhri, Judge of the Court of Small Causes, exercising the powers of 
a Subordinate Judge of Allahabad, confirming a decree of *Pandit « 
Rup Kishan Aga, Munsif. “ 
Claim for recovery of money. » . 
The facts are fully set forth in the judgment. Briefly stated i 
they are as followst—The holder of annuity which was charged 
upon certain property sued for recovery of arrears by enforcement , . 


of the charge. He obtained a decree and in execution put up the a ° 
s 
*S. A. No. 1205 of J912 = F a 
XIII 2 R i ; 
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Civ. charged propéty tosale, Forming’ part of that property was a 
* -4gi4 Pragwal’s flag ; it’Was purchased by the appellant without hotice 

Ganesn’ Qf the charge. In a later suit fg the recovery of arrears for Sub- 
° _ sequent years the annuitant impleaded the appellant and sought 
` * to enforce the charge against the flag as well as other properties. 
ee i The appellant contested the liability of the flag to be sold a’second 


` time, The suit was decreed against him by both the lower 
. courts. . 
aan e Defendant appealed. Í ° 
“3 Lachmi Narain Tewari, (with him A. PDube), for the stil 


lant, :—The flag having once been sold in execution of ‘a decree 
obtained on the basis of the charge it cannot be sold a second 

A tfme in enforcement of that charge. In the case of mbveable pso- 
í perty complete and absoy:te title at once passes tg the purchaser. 
. o Moteable property cannot be subject to a recurring charge or 


° annuity. 
; e.,  [CHAMIER, J —Refered to I. L. R., 19 Cal, 444.] 
—_ The appellant being a purchaser without notice of the recurrent 
Í charge, that charge cannot be enforced against the property in his 
è hands. The annuitant has allowed the auction purchaser to buy 


* without notice of the recurrent-charge in a suit in which he him- 
self brought the property to sale. The existence of the recurrent 
* tharge was neither notified nor mentioned at any time during the 
execution and sale proceedings. In fact the decree-holder him- 
self purchased some items of the property which had been charged 
m he led intending purchasers to believewihbat the property was 


Tah at Ya, offéred fot sale free of encumbrances *and to pay, full value forit. 
Ss 











Of a Nhe 

x > > bona fide purchaser. The analogy of the following cases“applifes. 

2 ff Faganatha v, Gangi Reddi, (1892) 1. L. R., 15 Mad., 303, 

; . - Kasturi v, Venkatchalapathi, [1892] l, L. R.p15 Mad., 412, 

`A S ¥ tuhammad Hamid-uddin v. Shib Sahai, [1899] I. L. R, 21 All, 309, 

Z an be Tukaram v. Ramchandra, [1876] 1. L. R., t Bom, 314. 

D. = & a 

Ye Q æ There were no circumstanees to put the purchaser on his 

Te e% guard. Itwas not his duty to go behind the order for sale and 

ral 

SLA * ook up the file of the case. The compromise cteating the charge 

was no doubt registered ; but registration of a transaction, whereb 
£ g y 


.. 7 <=" ggoveables are hypothecated without possession, is no'nofice what- 
“Le i 2° sòoever, Inethis case the notice to be effectual must be actual notice. 
A . a > eo > 'a e % 
e G s e 


e is estopped from.-setting up the recurrent charge against the’ 


ae 


° e i 7 ? l i ' s 
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Nanhugi V. Chimna, [1908] 10 I. C., 869. OIL 


e’ 7 
Beni Matihab Ghosh, for the plaintiff respondent :sThere “is , 190 
nothing in*law to prevent the sal® of moveable property subject ae 







Gan 
toa recurrent charge, and the same property may be brought to , ie 
sale more than once on the basis ofsuch a charge. The purchaser 
of moveable ‘property, which, as a matte of fact, is subject to a Sa ki 
chdrgå ds bound to satisfy it, irrespective of the question of notice, 2 
The purchase was not a private dona fide purchase without notice ; . 
it wasa pérchase at acourt-sale in executign @decree ina "s . 
suit to enforce the recurrent charge itse]k&e eave * 
* sufficient notice of the existence fii $0 Was . 
brought on the basis of that charge% E gwaSho" separite charge 
of whieh it would be, the «duty o Fe wiintift’ “décreeshiglder to ~ 
give notice: à e vy fee Š 


Then, it is the appellant's case thatshe<Gtvdr, toai ossession _ 


of the flag. He has, therefore, got no title to it as ‘the propérty ` 
has not legally passed to him. 


Haribans Sahat, for respondent No. : 2:— sA e3 7. | 


The plaintiff having himself purchased a part of the property e 


the integrity of the charge has been broken up and the REY e 
ought to be apportioned, 


Lachmi Narain Tewari, replied. d ° = 
The judgment of the Court was delivered by 


r 


e CHAMIER, J.—A a brought by the respondent, Babu Ram, .Chamier J. 
for possession of movextre and immoveable property was settled 

by an agreement dated November 17th, 1906 and duly “registered, Ye 
whereby the property then in suit was charged with the payment a es 
of an annuity of Rs, 200, to Babu Ram. In 1908 Babu Ram 

obtained a decree for arrears of the annuity against Brij Mohan, 

father of the respondent Badri, and in execution thereof part of” 


the property, namely,‘a der¢ sajmant, some old books containing ‘ 
the names and genealogies of the clients (rayan), and a flag was, ; 
brought to sale. The d¢rt jajmanęand the books were purchased ° 
by Babu Ram himself and the flag was purchased by the appellant l z i 
Ganesh. ; » Ts 


The appeal now before us arises out of a second suit brough 
by Babu Ram for recovery of further arrears of the è of Layo 
sale of the moveable and immoveable property char an Li 


Oe Ace. ae 
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agreement of 19068 Brij Mohan (since deceased) ond his'son the 
respondert Badri were impleaded as the persons in poégession® of 
the immoveable property and the appellant Ganesh was impleaded 
as the” purchaser in possession of the flag. The claim was decreed 
by the first court and- its decision was confirmed by the lower 
appellte court. This is a second appeal by the ‘defepdant 
Ganesh, in wHich he repeats all the pleas put forward by him, 
utjsuccessfully, in the courts below, 
His first point is that the flag having been dhce brought to Pic 
by the respondent, Babu Ram, cannot be brought to sale‘by him 
again, It was indeed suggested that moveable property cannot 


- beechargef® with the payment ofan annuity, but such a contey- 


tion ‘cannot be accepted. In the case df Savi Mirza v. Umda 
Khagam (4), both moveabfe and immoveable property was charged 
with the payment of an annuity. The property was sold repeated- 
ly subject to tlte annuity in execution of decrees passed for arrears 
of the same, and there were many suits between the annuitants 
and the holders of the property, and between the holders of 
the property iter se. Sakib Mirzav. Syed Mohammad (3), is 
ean .example of them. It is clear that moveable as well as 
immoveable property, at all events moveable property which 
ise not | perishable or necessarily « consumed by use, may be 
effectively charged with the payment of an an aoe we may be 


arrears of the annuity. The property oe 
liar character, the flag is one of those uséd 
. fluence of the Ganges and the Jumna for tb ai 
pilgrims. Each flag bears a distincti Pe E 
recognized by an old client. His fz 
&rdinary paraphernalia or stock in tra z 
jamani. ° Together, the birt jajmani the o often 
form a valuable property, and we may,’ _—ne purposes 
of this ce that such properfy may, ~ charged with the 
payment of an annuity and may be sold subject to that charge, 
even in execution of a decree for arrears of the annuity. 


This brings us to the appellant’s second point, namely that 
. thediag was not sold to him subject to the annuity, and that the 
OC J fu. Ro 19 Caly 444, (2)[ 1 Select Case No. 306, 


. 


. y . : s . e e © 
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J 
respondent "Babu Ram is by his conduct estopped from asserting Cmi 
that It was., Babu Ram was of course not bound to ħave the 19129. 
flag sold, jei to the annuity. It was open to him to have’ Qaynse , 
it sold free of the charge, and such a course would ofteh be “Band Raw 
i advantagecus tò the owner of the annuity in the case of moveable => ° 
Changer, Js 
property , of a wasting character. Whéther by accident or A 
design, ifappears that nothing was said about the property remain- z 
ing subject to the charge. The case appears to be analogous to, . 
those cas¢s in which®it has been held that a person who brings p . 
. property -to sale in execution of a decree, without djsclosing i 
the existence of a mortgage which he holds on the propęrty, ° 


canpot afterwards set up the mortgage against the půrchaser? 
at all eVents where the purchaser had no gotice of the mortgage. 
See for example Hamiduddin v. Shib Sahai (1), Jagannath %. . 
Gangi Reddi (9), Kasturi v. Venkatchalapathi (8) and Ram j 

jra v. Jairam (4). Itis not suggested that the ąppellant ° ; 
notice of the charge, or that there wag anything fo ambi 
spect that the flag was being sod] subject to 

harge for an annuity. On the contrary Babu 4 
on in allowing the dir# and the books to be 
m “the flag suggests that he intended that the ` 
he books should all be sold free of the’ charge Pee 
or the flag without the drt and the books will 
ingome. For these reasons we are of opinion 
flag held byese appellant was sold to him free of the 
ge for the annuity and* that the respondent Babu Ram is 
estopped from contending the contrary. We allow the appeal a $ 
and dismiss the suit as against the appellant with costs through- 
















out, ‘ 
B. K. M. . Appeal allowed. ° 
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(1) (1899) I. L. R, 21 All, 309. 
(2) [1892] 1. L. R, 15 Mad., 303. 


(3) 11892] 1. L. R, a5 Mad., 412. N » 
(4) [1892] I. L. K., 22%Bom., 686. J Sois 
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Crau 7 ° RUPAN SINGH (Defendant) : 
e. 194 . : versus : : 

Novémber, 19. * CHAMPA LAL (Plaintif) ` 9." 
Rear 5 Transfer of Property Act (IV of 1882), section 7a—Repairs—New construc- 
e: tions—Adding to the saleable value of the property ® Whether vgasonable, 

° . A qaim made, by a mertgagee for money spent in making improvements, , 
s gannot be allowed unless it comes within the provisions of section 72 of 
i e the I€ansfer of Property Act. Arunachalla v, Sithayi, 1. L. R., t9 Mad., 
: 327 ; Sammo v. Abdu tW ahia, [1883] A. W. N., 208, followed. œ 
4 s *e The plaintiff mortgaged his house to the defendant’ for Rs. 400. 
s? While it was in the possession of the mortgagee a kutcha room fell down end 
; e « the latter built a pukka room in place of it and also built a second s 
°. Ina seit for redemption the mortgagee claimed the amount spent ini 
— e ments which, he said, added tothe saleable value of the hous 
that the mortgagee was entitled to the amount spe 
° ground floor as expenses properly incurred for the prese 
j e , perty. Held also, that building a second storey alte 
the house and having been inade without the moriga 
o. being necessary for the preservation of the property, 
2 not entitled to the money spent of it. Kahmatull: 
: A. Le J. R., 124, Shepherd v. Fones, 21 Ch. D., 469, discu 
š SECOND APPEAL, from a decree of B. J. Dalat Esq} 
Judge of Benares, modifying a decree orBabu Kali Das 
° . Munsif. 3 - 
S : The material facts appear from the referring order of + 
Sundarlal, J, SUNDAR LAL, J.—This is a suit for the redemption of a usufruc- 
etuary mortgage, dated August 11th, 1906, for the stim of Rs: 400, 
The plaintiff is a puisne mortgagee of the esame property under 
‘a mortgage dated February zoth, 1912. As such puisne 
mortgage@he deposited, under section 83 of the Transfer of Pro- 
g . S perty Act, the sum of Rs. 400,f0r the redemption of the mortgage 
of August 11th, 1906. The prior mortgagee did not accept the 
deposit as sufficient. Hence the plaintiff has sued for redemp- 
* © tion. The defendant claimed, among other itemsy-a sum of 
Ss s. Ae 147-6-@ spent by him in rebuilding a rodm which had fallen 


*@. AsNo, 1022 of 1913. 
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down. This the court Below has allowed. But the Apiaidane ° Qva 

also claimed interest at Rs. 12 per cent per annugeon the outlay, lod 

The plaintiff ‘objected to this eo being allowed at allie There Hora ( 
are two other items, vis., a sum of Rs. 46-8-6 spent by the mortgagee * ao 

in building a staircase anda sum of Rs. 113 spent by hifh i in qara LAL 


’ building-a room on the upper storey, which was necessary to pro- Pa T — 
tect the privacy of „the house and whicheccording to the eourt a 
below -is‘% lasting and permanent construction, undéubtedly rais- ‘ 
ing the Value òf the house. The court below has disallowed these s 
items and the defendant has appealed against that decree. Under er 

. section 63 of the Transfer of Property Act accessiong to the . 
mortgaged property go with the premises and under section 72 . 


of the same Act, money spent for the preservation from e®edestruc 
` tion, folfeiture or saleesmay ‘be claimed by the mortgagee as part 

of the mortgage money and under this section the item of Rs. p47 s 

odd has been allowed by the court below. The defendarft claims 

the money spent by him in building the staircase arfd the roðm 

in the upper storey as permanent improvements under a ruling 

of this Court, ina case decided by the Hon’ Ble Mr. Justice 

BANERJL Rahmatullah Beg v. VusutAdi (2). ` 
The question in thé case is whether section 72 is exhaustive pf e 

the circumstances tinder which the mortgagee may claim money- 

spent on the mortgaged premises, or can he also clainf moneye , 8 

spent on permanent improvements, As pointed out by” Mr. ‘ 

Justice BANER]], the English law permits the mortgagee to claim 

them subject to certain #enditions. There is, however, an earlier 

ruling of a Division Bench* of two Judges reported if Santmo 

and others v, Abdul Wahid (2), which seems to take the contrary ° . 

view. The question is not free from difficulty and as there is 

apparent conflict of authority in this Court as also in other courts, 

I refer this case to a Bench of two Judges for hearing. ° 
Harnandan Prasati (with him Satish Chandra Banërjı), for 7 

the appeltant. ` 
The mortgagees are entitled tq get the amount of inerest both 


under the terms of the mortgage-deed and also under section 72 of e ~% j < 
the Transfer of Property Act. . 
` They are also entitled to the amount paid as taxes which the 
mortgagðrs were bound to pay. rii 
wv [1912] 10 A. L. Jj. R., 124. (2) 11883] A. W. Ny 208, S .° ; 
e °° t 
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° It has been found by the court below that the new construc- 


tions (upper’storgy) are lasting and permanent and, that they add 


. 


to the saleable value of the property. The constructions aré also 
“reasonable, having regard to the fact that the amount. spent on 


Guaups Lau thest two is only Rs, 160 nearly. 


Rahmatullah Beg v. Yousuf Ali, [1912] 10 A. L. a 124, 7 


’ Sundarlal, J. 
= . ° Durga Singh v. Nawrang Singh, (1895) 1. L. Ru, 17 All, a 
` Shepherd v. Fones, [1882] 21 Ch. D., 469, E E 
; Sandun v. Hooper, [1843] 14 L. J. Ch., 120. 
i š e The mortgagor should not get the benefit of something which 
“8 he has not paid for. 
Ld . 
e Glfsh on Mortgages (qth edition pages 546,547), > 
° e Coote on Mortgage (8th edition} page 1232, paras, 2,3 and 4, 
° Figher on Mortgages, 6th edition, para. ie ° m 
E Arunachella Chetti v, Stthaya, {1896] t. L. R, 19 Mad, 327 * 
* ee Sammo v. Abdul Wahia, [1883] A. W. a 208%; ° 
. 
** are notin point. 
A ° «Lalit Mohan Banerji, for the respondent. 
7 , „The cases in 19 Mad., and1883 A. W. N. fully support my case. 
The mortgagee made these constructions without the mortga- 
` . gor’s consent. He had no right to make such constructions as 
a to, make it impossible for the mortgagor to’redeem. The rulings 
cited by the opposite side all require that the® expense should be 
° e seasonable, which is not the case here. Moreover the Transfer of 
: PropértyAct provides for all contingencies and the mortgagee 
cannot get any charges not allowed by section 72. ° z 
° The judgment of the Court was delivered by 
Cha CHAMIER, J.—This appeal ariseseout of a suit for redemp- 
hanter, J. ` , . : < 
* tion of a mortgage of a house in the city of Benares made to^, 


* secure payment of a sum of Rs. 400. While in possessibn of the 
property the mortgagee, who is the appellant before us, built a 
efukka room in place of a kacha room that had „fallen down'and 
over the new room he built a second sterey and he put upa 
pukka staircase to communicate with the upper storey. The 
new grou floor room cost Rs. 147/6/o, the upper room cost 
Rs. 133 and the staircase cost Rs, 46-8-6. The mortgagee claims 
to be entitled to these three sums upon redemption. of the 
mortgage, also to a small sum paid by him for taxes, The first 

*. coyrt disallowed the mortgagee’s claim to these surfs and gave 


get me plaintiff - respondent - a decree - for redemption on payment 
e 


. æ 
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of Rs. 400 only. On appeal the District Judge, alléwed the cost on. ; 
of the ground floor room but disallowed the other itemé The ige. 
mortgagee’ has appealed to thisQCourt regarding the items diss ate 
allowed*ard there isa cross-objection regarding the cost ef the , Swan 
ground fluor room. E Cdisirk tai 
Taking, the cross-objection first, we think that the District Ohatnes, I. 
Judgetyas clearly right in allowing the cost of the new room on a 
the grqund floor. The original.room had fallen down and the . 
mortpageeewas entifed to rebuild it, othe:wise the house would 
have become uninhabitable. We think that this item is covered . 
* «by section 72 (4) of the Transfer of Property Act as an expense e 
properly incurred for the preservation of the propenty. * We 
cafnotagree with the argument of the plaintiff respondent that 
the mortgagee ‘was bound to rebuild thé room with kacha mate- 
rials. He was entitled to rebuild it in a more substantiat mgnner 
and so as to avoid constant expense over repairs and we do hot 
think that the sum spent on the work is excessive, j 
The upper storey and staircase were built by the mortgagee for 
his own convenience and comfort without any necessity and with- . 
out the mortgagor’s desire or consent. They alter the whale e 
character of the house and are certainly not covered by any of 
the provisions of section 72 of the Transfer of l Propetty Acte a’ 
If regarded as accessions to the property acquired at the expense . 
gf the mortgagee they were not necessary to preserve the pro- 
perty from destruction or made with the consent of the mortga- 
gor, and, as they cannot be sgparated from the rest of the property 
without detriment to it, the mortgagor is not bound to pay the » Z 
“cost of them under section 63 of the Act. The mortgageecon- ` 
tends that section 63 is inapplicable and that apart from section 
72 orany other provision of the Act he is entitled to be recouped e 
the cost’ of the upper’storey and staircase on the grourd that 
they are lasting improvements reasonably made for the benefit ` 
of the property which added to the selling value thePeof, He è 
relies upon the decision of BANERJI, J. in Rahmatullah Beg v.* e . 
Yusuf Ali (1), in which he followed and applied the decision of * 
the court of appeal in Shephard v. Jones (3). The latter was not a 
suit for redemption atall, but a suit for an account from a mort; = 
(a) [1912] ro ALL. J. Ruy 124. (2) [1882] 21 Ch. D., 489. ar ‘ 
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Of gages, who had pyercised his power of sale, of thé application of 

© ° eiu proceédg of that sale, and what was allowed was a sum of & 100 

spent in deepening a well inf premises used as a btewery and 

* Ban? — worth £ 5000. What the court actually held was‘tHat if the 
e CHampa Lar mofiey was spent on what turned out on enquiry to he a lasting : 

* agai, J. and permanent improvement, and it was found that the value of 

` the property had been enhanced to the extent of the mQrey*laid 


7 out, the mortgagor could not have the benefit of it without pay- 
.,? ‘ing for the outlay. All the members of thg court ay, stress on 
yA the consideration that not only must the improvements be 


lasting dnd permanent but the expenditure incurred must be- 
yeasonagle. They throw no doubt whatever on the rule applied 
° in many previous cases that a mortgagor must not-be imprdved 
° qut of his property. As8uming for the moment that we are en- 
oe titled to go outside section 72 of the Transfer of Property Act 
* and apply the decision in Shephard v, Jones to this case, we find 
e nothing fn tbat decision which in any way helps the appellant 
mortgagee. We think that the mortgagee had no right what- 
ever to add an upper storey to the house for his own benefit and 
at the expense of the mortgagor, and considering the value of 
the original house we cannot hold that the expense incurred was 
°. , reasonable, The principal sum secured was Rs. 400 „but the 
$ mortgagee has claimed to be paid about Rs. 300 for additions, 
improvements etc., made without any reference to the mortgagor, 
° Nothing in the decision of BANERJI, J or of thé’ court of appeal 

inthe cases cited above justifies sucha claim as this. 


. Further we are of opinion that the claim made by the mort- 
gagee cannot be allowed unless itcomes within section 72 of the 
Transferof Property Act. That was the view taken by the 

* Madras High Court in Arunachella v. Sithaya (1); and in, Sammo 
, v. Abdul Wahid (3) this Court refused to allow a mortgagee the 
cost of additions to the mortgaged property made without 

° the consent of the mortgagpr. It is not, however, clear that 


an 48 "the latter case was governed by the Transfer of Property Act, 
* The case of Shephard v. Jones had not been decided by the court 
of appeal when the Transfer of Property Act was passed, but there 
a were many other published decisions on the subject® including 
s e. 
MOO a (1) [1896] I. L. R., 19 Mad, 327. (2) [1883] A. W. N., 208, 


ee: ; a a 
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the case of Saydon v. Hooper(}), which is referred to h} BANERJI, J. ong 
in the’ course of his judgment. Nothing is said “in the Act aboat 19¥,: ° 
compensation for improvements ang we think that the legislature RUPA 
advisedły refrained from including in the Act any provision which ə nos . 
would enable. a mortgagee, without consent of the mortgagor, *CHampa Lat 
to add to and. improve or alter the property. Such a power in Ohapier, we 
the hands of thé ordinary mortgagee in this gountry would 3 
obviously lead to much litigation, and the legislature was, we 
think, well advised in restricting the powers of the mortgagee š 
within natrow limits, ` 2° 
° The court below refused to allow interest on tRe sym of 
Rs. 147-6-0, and omitted to deal with the claim on account of 
taxes paid .by the mortgagee. We allow interest at the rate of 
one per cent per metisem from April 206h, Ig11 up to the date of 
redemption on the sum of Rs. 147-6-0 and by consent of the e. ’ 
plaintiff respondent we allow asum of Rs. 8-8-0 on accBunt of, 


® 


taxes paid by the mortgagee. To this extent and as ‘regards costs ° ‘ 
the appeal is allowed. The cross-objection is dismissed. «The ~— a 
plaintiff respondent and defendant appellant will pay and receive z 
proportionate costs throughout, other parties will pay their own A 
costs, pdi ct 
H. P. Decree modified. 
: (1) [1848] 6 Beav., 246. i 3 wm ee 7 





_ wa "e BALDEO SAHAI (Plaintif) 


i versus Cryin 
p BEHARI LAL.AND OTHERS (Defendants\@ E 
K- Fa A A for—Rights of third party to question validity of "November, #3. 
transfer —Promissory note, — 
In a suit, upon a promissory note, by an assignee, the executants have no aces’ 


> concern with the question whether consideration was or was not paid BARERJI, J. 
by, the assighee ‘to his assignor, All that they are entitled to have 


ascertained is whetlter the assignee is the legal holder of thé note and I 
able- to give a good discharge. Kashi Das v. Chitan,8 A. L. J. R., 652, 
distinguished. ` 


SECOND APPEAL against a decree of Maulvi Mubarak Husain, 
Subordinate Judge of Meerut, reversing a decree of Babu Lal 
Gopal Mukerji, Munsif. 

Thigwas a suit for recovery of money on promissory note » ° 
executed by defendants 1 and2in favour of defendant 3. Defén- os 

*S. A. 1540 oftig1f . § 
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Cyu dant No. 3 assigned it to the plaintiff who brought fhis „suit. The 


ot H fist two defendarfts pleaded want of consideration and want of 


BALDE title in defendant No. 3. The gourts below found these facts in 

„SABAL o favoyrof the plaintif. Thè appellate court, however, dismissed 
BsgarrLan,* the suit on the ground that the plaintiff had paid no o 
to the 3rd defendant. 


$ Plaintiff appealed. ° - a "ee 
S. C. Banerji, for the appellant. ; : 
E ʻe Sital Prasad Ghose, for the respondent cited e 
“3 Kashi Das v. Chatthan, [1913} 23 I.C., 813, ~ 


«e Batdeo Sahai v. Harbans, |1911] 8 A. L. J R., 652. 
The judgment ofthe Court was delivered by 
Bichards, C.J. ° RICHARDS, C. J.—This appeal arises out of a suit ih which the 
« plaintiff sought to recoveg the amount due under a promissory note. 
. A tfumber of pleas were taken, and amongst others a denial of 
ar consideration. The court of first instance granted the plaintiff 


. . a decree. - The lower appellate court reversed the decision of the 
- ~e courtof first iastance and dismissed the plaintifs suit. Both 


courts have found that there was good consideration for the note, 
* . Butthe lower appellate court has held that the plaintiff, who is 
® the holder of the note under an assignment, dated the 17th of 
June 1912, did not give any consideration for the assignment of 
>» * the note. It seems to-us that this finding was immaterial. Even 
if we assume the finding to be correct the defendants, Behari Lal 
and Nathu Singh, have no concern with the questien whether con? 
sideration was paid or not paid by the assignee of the notes If 

they are liable under the note all thaf they are entitled to ha 
° E ascertained is that the `plaintiff is the legal holder of the io 
and able to give them a good discharge. It is quite clear “that 
the plaintiff is entitled to give a discharge to the defendants, 
* The case cited has no application to the present case. In that 
"case the transferor was a party to the suit ånd he repudiated the 
transfer inJavour of the plaintiff, contending that he had’ retained 


° all his original rights. We must allow the appeal and setting 


‘aside the decree of the court below restore the decree of the 
court of first instance. The appellant will have*his costs in this 
Court and in the court below. : , 
eM. L N. ‘ Appeal allowed. 
e . 


‘ @# ` . 2 A 
. . . , Py o ° 
LA , . 
VOL XI HIGH COURT : 21 
. 2 ` 
y . e ai * 3 
. kd e eo . 1 
e ® 
. . +. DAYA SHANKAR (Defendant) Gin. 
versus s ; 1914 
HUB LAL AND ANOTHER (Plaintiffs )* $ nae ; 
Hindu Law-;Mitakshara—Foint Family—Managing Member—.owexs of— Norender, 24, 
e b: i Family settlement— Registration. è Rinas, 
Under ordinary circumstances and in the absence of fraud or collusion yne 
BANERI, J. 
the’ managing member of a joint Hindu family is entitled to transact the i 
business of the famdly and represent the members of it, a . 
A minor, among others, got certain praperty under a Will, and at muta- . 
5 tion a dispute arose which was compromised on behalf of the mirtor by A 
bis father. Mutation of names was effected in favour of the min8r and ` 


è the objecfors got some share out of the minor's share. ‘lhe settlement , 
so “made was not registered. Ina suit by the minor to recover possession 
of his entire share urder the Will o* è 
Held, that the compromise made by the minor’s father was binging on 
the minor in the absence of fraud and collusion, and that it did nof re- ` 
quire registration. : U J ý 
SECOND APPEAL from a decree of A. Sabonadiete Esq. Distfict 


Judge of Aligarh, modifying a decree of Babu Kunwar Sen, Assis- . 
tant Judge. 
Suit for possession. 
One Bhajan Lal made a will of certain property in favour of, _e 
among others, the plaintiffs. In mutation proceedings the father” < 
of the minor plaintif Raj Narain entered into a settlement 
with the defendånt who had filed objections to mutation in favour ‘ 
of the plaintiffs being effected, by which the defendant gata 
share out of the share of the minor. The minor brought this suit e 
for possession of the entire share given to him under the will, 
The defence was that the arrangement made was a family settle- 
ment, and was binding on the minor. The court below held 
that Bhajanlal was entitled to give away the property to whom- j j 
soever he pleased and the father of the plaintiff could not enter into » 
any settlement on behalf of his minor son. It decreed ġe suit. 
Defendant appealed. ° X . 
Gulsari Lal, for the appellant. In the absence of fraud a, 
compromise enteréd into on behalf of a minor by his father i is 
binding on, him. It was found that in this case there wasno , , 
fraud. The "plaintiffs are, therefore, bound by the compromise, . e 


SS. A. 82 1914P $ 
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Opn, Girdhartlal Agarwala, for the respondents. ; A compromise 
He p14 was eptered intô În this case and filed. The consent of the court 


-parè Was not obtained and it is, thegefore, invalid. Further. a compro- 

sREANEAR "mise such as the one made in this case should have been registered, 

Horla.” obont registration it could not be admitted in evidence, ' 

Bharosa v. Sikdar [1914] 12 A. L, J, R., 998. Oe . 

3 There was however*a case . r “ae 
Kokla v. Piare Lal, [1913] 11 A.U.J.R,, 765, 

which did. not find favour with the Judge 1 in 12 A, be: R, The 

case of . 


Fegrani Misrani v. Bishashar, [1914] 12 A. L. J. R., 1316, 
° is against 12 A. L. J. RO 


Here however, the father could not enter into arty settlement, 
the property not being, joint family proptrty. , It was “the ex- 
e e dhive property of the minor, 

+ „ Gulzarilal, was not heard in reply. 
’ The “judgment of the Court was delivered by 
z Richards, GJ. ° RICHARDS, C. J.—This ‘appeal arises out of a suit in which the 
plaintiffs sought a declaration that they were the owners and 


e possessors of certain property and possession. 


It appears that the parties who are dispufing about the estate 
* eof one Bhajan Lal were all members of the same family. In 
. mutation proceedings a family settlement was come to in conse- 

quence of which the plaintiffs were recorded as gwners in respect 
of the property now in suit. It is alleged by the plaintiffs that 
this arrangement was come to as the’result of fraud. The court 

. * offirst instance found that there was no fraud when the family 
settlement was entered into, and accordingly the plaintiffs*were 
not entitled to a decree. 


The lower appellate court agreed in alb the’ pedis of fact 

+ of the court of first instance, but finding that one of the plaintiffs 
was a migor it decreed the claim to the extent of the interest to 
which he would have been erftitled had there been no family 
„arrangement. The defendant comes here in Second appeal con- 
tending that inasmuch as the father of the minor Raj Narain 
consented to the arrangement it is binding upon his san who isa 
member of the joint Hindu family. In our opinion under ordi- 
° s: . nary circumstances and in the absence of fraud or collusion the 
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managing member of a joint Hindu family is enn ton to transact Crp 
the business of the joint Hindu family and represent the members 19%, * 
of it, a ` .  “Dayat 
In the present case no fraud or misconduct of any kind op the . PRAMAS 
part of the father is proved, and it is not shown that the arrange- * Hout Lat 
ment taken as a whole was not for the benefit of the family. Richards, Ose | 
Onsthis ; point, therefore, we think that the lower appellate court 3 
was wrong. 
The respondent, however, seeks to uphold the decree of the 
court below on the. ground that rights in immoveable property : 
° © were created by the compromise entered into between thè pasties, 
and that this could only be done by a document duly registered, 
We thjnk that under the circumstances of the present case itwas . 
‘not necessary that there should have beem any registered writing. 
The case is very similar to the case of Kokla v. Piarg La? å). ss ° 
This case was followed in an unreported case to which oné of us « 


wasa party (8). . Ra 7 
We accordingly allow the appeal set aside the decree ofshe = . 
lower appellate court, and restore the decree of the court of first 
instance with costs. _ “s 
Appeal allowed... © 
e 
M. L. N 
0) figtj) 11 A-L.J:R., 765. (2) Fagrent.v. Bisheshar, [1914] 12 A, UJ. Ra 13862 { . 
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(d 
PARMESHWAR DAT (Plaintif) 
n versus os , 
«e ANARDAN DAT (Defendant.)® *, 1.4% * 


Benamidar— Promissory note in his favour—RKightof sutt.” 


el, LÎR, 21 All, 380, referred to. 
è SECOND APPEAL from a decree of Austin Kendall Esq., District 
Judge of Cawnpore, reversing a decree of Bany Achal ‘Behari, 
‘Subordinate Judge of Banda. 

Suit Yor sale upon a mortgage. | i 

"The mortgage deed was executed by the defendant in favour 
of éhe plaintiff. .The defence to the suit among others was that 
the plaintiff was only a.denamidar for one Bhatia Lal and could 
not maintain the suit without the consent of the beneficial owner. 


* The plaintiff called Bhaialal as a witness and he stated that he 


was the real owner of the bend, The lower appellate ‘court 


s Uismissed the suit holding that “the respondent is not thé owner 


of the bond in suit ; he has no right to bring the present suit.” 


oe 


Plaintiff appealed. - 
«D. R. Sawhny, forthe appellant, submitted that a denamidar 


could maintain a suit. The test is whether he could give a valid N, 


discharge. A person in whose favoura bond is executed could 
give such a discharge. 

Nand Kishore v. Ahmad Ata, [1895], 1. L. Ry 18 All, 69, 

Vid Ram v. Umrao Singh, [1898] 1. L. R., 2P AIl, 380. 

Damodg Das, for the respondent submitted that a denamidar 
could sue only with the consent or on behalf of the beneficial 
owner. He is only entitled, to give a discharge with the real 
owner’s consent. The case in 18 All, it was ‘submitted, was in 
favour of the respondent, S: 

° D. R. Sawhny, was not heard in reply. + ` 
Os SA. 1157 of 1913. 


A person named in a mortgage deed is as a general rule entitled to sue 
on the deed even if heis the benamidar. Ya? Ram v. Umrao Singh, 


~ 


o 


y ` ë d bd 
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The judenn of the Court was delivered by _.® x 
RICHARDS, C. J.—This appeal arises out of à suit on fpot ofa 184° °% 4 
mortgage dated the 22nd of Maych 1900. Various pleas werg Banesa- 


taken ‘Sut, fhe court of first instance decided in favour pf the aan Dar 
plaintiff and granted a decree. On appeal the learned District ° ANARDAN 
Judge reversed the order of the court of first instance and dismissed ca ares 
the, plaintif’s suit on the sole ground that-one Bhaig Lal was the Fickardg C.J. 
real owner of the bond and that the plaintiff was merely a denamidar 

for him. Jt seems to usthat the view of the District Judge was . 

not correét, The afleged beneficial owner Bhaia Lal was actually s 
produced as a witness for the plaintiff. He raised no*objeetion 
whatever to the decree being made in favour of thg pldintiff. 

The defendant never alleged that Bhaia Lal had made any œ 
claim, or raised any Sbjection, to the afMount of the bond beipg _ o 
paid to the plaintiff. The plaintiff is the person named in the *s 
mortgage and was clearly entitled to sue even if he was.the ° 
benamidar, This was-held in the case of Yad Ramv. Umrao wa ? 
Singh). There can be not the least doubt that the plaiñðtiff 

could have given a perfectly valid discharge to the defendant if 

he had paid up the amount ofthe bond ; and if the court grants e 

a decree to the plaintiff it is quite clear that Bhaia Lal could 

never sue again, even if we assume the finding of the lower appellate, i _e 
court to be correct that. Bhaia Lal was in fact the real owser of ba 

the bond. We think that the view taken by the court of first 


instance on thie point, namely, that the question of the ownership . 
of the bond did not arise under the circumstances of the present 
case, was correct.. We, accordingly, allow the appeal, set aside the . -° 


decree of, the court below and remand the case to the lower appel- 

late Court with directions to re-admit the appeal upon its original 

number on the file and to proceed to hear and determine the same , 

according to law. The costs of both sides will be costg in he i 
cause. The deficiencý in the court-fee in the lower appellate 

court of Rs, 5 due by the defendant must be made geod before 

the appealis heard. If that amount is not paid within a time s 
to be fixed by the court, the appeal to that court by the defendant, 

ought to be dismis$ed. ; 

M LN, Appeal decreed. Cause remanded. ` “oo 


(4) [1898] L. L. R., 21 All, 380. ` of 
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»° ak mre ee NIAMAT ALI (Defendant. ., N 
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ut Arsus 
A ALI RAZA and others (Plaintiffs? : 


November, £0. ° 

* Komanya, Code of Civil Procedure (Act v of 1908), section 92—Removal of miimalli~ Suit 

Banas, Je for—yurisdiction of Fudge—No allegation of misappropriation—Mahgmnged- 
an law—Mutwalli, appointment of —Right to appoint successor, ° * 

° A suit relating to disputes between parties as to "who is’ entitled 

sie to mutwalliship on the ground of family relatiônship is mat’ governed 

” Py segtion g2 of the Code of Civil Procedure. One K was a de facto 

è mutwalli of certain property. He, undera will, appointed his son N, who E 

e was 1@years of age, to be the mutwalli after him. N became mutwalli 

° under the guardianship of his mother. The plaintiff brought this suitefor 

removal of N from muewalliship. There was *no allggation that there 

oe *was any misappropriation of trust funds or breach of trust. Held that 

_asuit for removal of mutwalli could not be entertained under the pro- 


. è * visions of Section 92, Code of Civil Procedure. 


- a ə» Held, alsathat where a person is dé facto mutwalli of certain property 
the presumption is that -he is de jure mutwalli and is entitled to appoint 
. his successor under his will. 


© -Frrst APPEAL from a decree of J. L. Johnston Esq, District 
è „ Judge of, Farrukhabad. 


. Claim for removal of the defendant from mutwalliship. 
The court of first instance decreed the claim. : 


. The material facts are fully set out in the judgment. Shortly 
they were as follows :— e 


$ One Waliullah started an Arabic Schoo! at Farrukhabad in 
1808 and dedicated property, the income of which is R's, 22 
, per month, for its maintenance. One Fazal Ali was. de facto mut- 
* walli of the property and himself dedicated e considerable property 
for its ùp- keep. He provided under the document by which he 
dedicated bes property that his son Inanr Ali, and after him his heirs 
° i were to become mutwallis of thewakf property. After Inam Als 


o7 death his brother Karam Ali became the mutwallii Karam Ali 
died leaving a will by which he appointed his sof Niamat Ali to be 

. the mutwalli. Niamat Ali, at the time he becamea mutwalli, was 

Po only 16 years ofage. The plaintiffs, who were members of the 

e 8 * Mohammedan commugity .brought this suit under section 92 


A 2 F. A. 131 of 1913. Pa 


o 
. 
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Code of Civil Procedure for removal of Niamat Ali from mutwalli- Ogil 
ship. Thesuit was decreed by the District Judge. .' r T, 
Defendant appealed. ` e Nan A 
Tej Bahadur Sapru (with him Agha Haidar), for the appellant. aaa 
He first sybmitted that it was not a suit contemplated by secti6n g2 
of the Code of Civil Procedure. There wag no breach of trust, prov- . “o 
ed nof éven alleged in the plaint. The relief did net ask for any 
scheme of administration and the whole object of the suit was 
merély th¢ appointment of a new trustee and the removal of tHe . 
defendant who wasin possession., Such a suit did not lie under = 
section 92 of the Code. It was a misconceived suit and “the Judge 
had no jurisdiction to entertain it. r m 
He next contended that under the Mohammedan Law, in the ° 
absence of anything to the contrary in the deed of wakf, a foun- ° 
der’s heir was entitled to preference to the office of amytwalli. °° 
The defendant was such an heir and upon the findings the plain-* 
tiffs were strangers, It was true the defendant was a minor when 
the suit was filed but his mother could look after fhe management Z 
of the state and there were no personal services attached tothe , i 


office. This was not'a case of a minor being appointed mutwalli ° 
for the first time bft one of a minor inheriting the office and the 
Mohammedan Law did not,stand in the way of the defendang., .¢ 


It must be remembered that the defendant was minor underthe ® 
Indian Majofity Act but not under the Mohammedan Law. Under 
that law two things were necessary for majority. . 
(1) Buloogh (puberty.) i j 
(2) Rashad (Discretion.) . (= 
“Ordinarily under tue Mohammedan Law these conditions were 
satisfied upon the completion of the 15th year which was the case 
here according to evidence. He cited ° 
Shahoo Banoo v. *Aga Mohamed Jaffer Bindaneem, [1906] 4. l. R., 34 : 
Cal., 118, 


Manijan Bibee v. Khadem Hossien, {1904] 1. L. Ro 32 Yal., 273, 
Budree Das Mukim v, Chooni Lal 3 ohurry, [1906] 1. L. R., 33 Cal., 789: Be e 
Srintwasa Ayyangar v. Sriniwasa Swami, |1882] 16 Mad., 31, 
Tyabji Mohikmmedan Law p. 413. 
Abdul faoof, for the respondents. 
Breach of the.conditions of the wakf was alleged andsnot™ s 
denied and the relief claimed the removal of the alleged mutwalli “eo e 
and the appointment by the court ‘of a suitable mutwajli, Such : 


a e 
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E a suit was contemplated by the Code of Civil Procedurersectjon 92. 
* -e1$14 ` As ‘regards the second part of the argument a minor could be 
Niasa? ALI appointed a mutwalli only in he case of his being.a member of 
aoe Raza „ the class specified by the wakif, otherwise minority was “given as 


one“of the disqualifications inthe text books for the pie asl 


s? . of mutwalli, an 


The Indiaf Majority Act would apply and the minor Was in- 


‘ capable of managing the wakf property. A guardian or a 


e 


— 


manager could only manage the wakf property in the case where 
° a minor was validly appointed. The appellant, not coming with- 


in the category of the class specified by the wakif could not have 


heen *appeinted a mutwalli even by the Kass. So the question of 
management by the mother was beside the, point, ` . 

° e T Bahadur Sapru, was not called upon. ott 

Ey The fudgment of the Court was delivered by 


Richards, al "RicH4gRDs, C. J.—In thissuit which purports to have been 


Pd brqught under the provisions of section 92 of the Code of Civil Pro- 
cedure, the plaintiffs claimed that the defendant should be remov- 

Py ed from the wudawalfiship of certain property which was specified 
® indist A and B appended to the plaint, that the defendant should be 

called upon to furnish accounts and that a new trustee or trustees 

» °irom, the family of the original ‘appropriator (one Wali Ullah) 
should be appointed. In the plaint are set forth the history of the 

i wagf about which there appears to be no doubt. One Maulvi 
Wali Ullah started an Arabic School of literature and Mohamme- 

dan Jurisprudence in the city of Farrflkhabad about the year 1808, 

. 7 He dedicated certain shops which at present produce about Rs. 22/- 


per mensem for the expenses. For a long time a-man ofthe hame i 


„£ Syed Fazl Ali was de facto mutwalli. He madea fyrther wagf of 
* property worth about Rs. 7500. He continued’ to be, at ‘least 
de facto *nutwallt during the remainder of hi8 life and named his son 
Inam Ali tp be mutwalld after his death. Inam Ali succeeded Fazl 
Ali and died on the 5th of February, 1908. Fazl Ali when making 
his dedication provided that the descendants of Inam Ali should 
“be the mutwallis of the entireendowment. After the death of Syed 
Inam Ali, who apparently died without issue, his brother Karamat 
Adi assumed the mutwalliship. , Then followed some litigation. 
e ¢* Karamat Ali brought ẹ suit asking for a declaration that he was 
` the lawful mutwadii of all the property. The. court of first instance 


e 
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decided,in iris favour. The principal plaintiff ingthe-present suit rv 
Syed.Ali Raza, was a party. Syed Ali Raza appealed ang en thé 4. 
case coming before this Court the swit was withdrawn with liberty e e NATAN 
to bring a frèsh suit. From the judgment it would seem thatthe he Pica: 
. court had’ indicated that the evidence adduced by Karamat “Ali 


Richargs,C.Jee ‘ 
was not sufficient to justify it in making an affirmative declaration icharge, C Jaw 


in hi$ faveur.. * No fresh suit was apparently brought*owing to the s 
death of-Karamat Ali. On the death of Karamat Ali which took 3 
place òn thef23rd of August, 1911, the present defendant Niamat* gA : 
Ali, became mutwallé under the guardianship of his mother Musam- ° 


mat Tasliman. This was in accordance witha provision in the Will 

of Karamat Ali. The present suit was then instituted on éhe 20th 

of Febraary,'1912. It, must be noted here that there is no allega- ° 
tion in the plaint that there has been any misappropriation of tryst - ae 
funds or any breach of trust. It is not alleged that any*scheme 
was required. The prayer is simply for the removal ðf the defén- 
dant from the office of mutwal/t and that some new trustee or | 
trustees from the family of the original appropriator should ‘be 

appointed. The court below has made a cecree removing the . 
defendant from being frustee and has appointed the plaintiff Syed e 

Ali Raza mutwalli. ‘ft has even given the costs of the suit against 

the defendant. ` ° .° 


Section 92 of the Code of Civil Procedure provides for a suit 
for certain relie{ jn the court of the District Judge in a case of 
an alleged “breach” of a trust created for public purposes of a 
charitable or religious nature® or where the direction ofthe court 
is deemed necessary for the administration of any such trust. Suits . 
relating to disputes between parties as to who is entitled to be 
mutwalli on the ground of family relationship are not brought 
under this sections Wg have already pointed out that no breach of 
trust was‘alleged nor proved, nor was it shown in any way that the 
intervention of the court was necessary. Assuming thay Karamat 
Ali was legally entitled to be the syéwalé (an office which he un- 
doubtedly de facto enjoyed) he was entitled to appoint his successor,” 8 
It seems to us thatethe suit was entirely misconceived and ought* 
not to have been entertained by the learned Judge. It is argued 
that theré was no mutwalli and that the wagf property was dereligt - 
and that accordingly the intervention of the court was “absolutely . 
necessary. This is clearly not so, Kafamat Ali was de Sacto mut- ` 


e ° e . 
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VIL walli and it'wag pever decided that he was not also deure so, As 

914 “a mattey of fact it clearly appears that the defendant did agsume 
Niamat At * the office and apparently the trust property was being properly 
Sn ar AN managed. ‘ 
ALI Raza + 


*It is said that the defendant Niamat Ali is. a minor. It is. 


ial al possible that he was agminor according to the Indian Majority Act 


s but it is by no means certain that he was a minor accordip to the 
Mohammedan Law, that is to say, that he had not reached the 

..° ` "years of puberty and discretion. In the Will pf Karangat Ali; which 
gA was made before the present dispute arose, he is described as being 
a Boy of 16 years of age. a 


e On ghe general merits of the case it seems to us that the 

. present suit has very little. The defendant is the grandsén of 

e Faz Ali, who made the fast endowment the most substantial portion 
e of the. wagf Fazl Ali had for many years been at least de facto 

© mutwalli af the endowment created by Wali Ullah, and the 

J presumption would be that he was also de jure mutwalli, According 
te the spirit of Mohammedan Law Niamat Ali, his grandson, would 
have the best right to be sutwallt, We need hardly say that if there 


. is a breach of trust in the future, it will be open upon proper proof 
fo get the mutwalli removed and a new trustee appointed. We 
Bee allow the appeal, set aside the decree of the court below and 
— * dismiss the plaintiffs suit with cdsts in both courts. 
M. L. N. Appeal decreed. 
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SURAJ MAL (Plaintif) a . Opu 
Versus 1914 
ee 
. e- `. HIRA KUNWAR (Defertiiant) ® E November 
Limitation Act (x of 1908), Article 120—Denial of title—Agra Toing Act (I çRionarDs, 
of 1991) U. P. Section 199—Suit for ejectment—Defendant's plea that hte p 0. a i 
holds undara lease—Poprietary title. ANEB = : 
The defendant sued in the Revenue Court for ejectment of the plaintiff $ 
and for possession of certain plots of land. The defence was that the fain- 
tiff was holding under a lease the term of which had not expeced. The 
defeadant ‘alleged that the lease was fraudulent. The Revenue Court 7 
gave the plaintiff three months to vindicate hi$ right in Civil Court. The ° 
suit was brought after the expiry of this time, eld, that it was not batred ex ° 
by limitation. f 
SECOND APPEAL from a decree of A. Sabonadiere Esqr District * ° 
Judge of Aligarh, affirming a decree of Babu Laltae Prasad Jobri, - 
Munsif of Havali. 
Suit for declaration. - i e an S 
The facts were as follows :— 
. . e 
@e . 
The defendant and Beharilal, father of the plaintiff, were ad 
co-sharers in a village. Beharilal who managed the property gave 
certain land on "2 2r-2-peshg? lease to the plaintiff. After the lease . 
the defendant applied for and obtained partition of the village and 
thereafter brought a suit in the Revenue Court for ejectment of . . 
the plaintiff from the plots allotted to him on the ground that the ; 
lease was a fraudulent lease. The plaintiff set up his right under 
the lease. The Revenue Court acting under section 199 of the , 
Agra Ténancy Act difgcted the plaintiff to get a declaragion of 
his right from the Civil Court. The plaintiff preferred an appeal 
to the Commissioner against the order of the Assistant Collector 
and a further appeal to the Board of Revenue against the order, es 


of the Commissioner, ° It was held that the order of the Assistant, 
Collector was a final order and no appeal lay to thosecourts, Dur- 
ing the time that the plaintiff was carrying on these fruitless : 
appeals the time given under section 199 of the Agrg Tenancy ee 


* S, A. 32 of 1984, ° 


, 
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Act expired. Thereupon the present suit was. instituted which 

was dismissed b¥ both the courts below on the ground of lithitation, 

, the appellate court holding that- the plaintiff could not get the 

” benefit of section 14 of the Limitation Act. ran” 
„Plaintiff appealed. ; 


Gulzarilal, for the. appellant. The plaintiff did not “set up a 


proprietary rjght. He had set up a right undér the. leasg,» that is, 
he claimed to be a tenant of the whole co-parcenary body. The Re- 
*venue Court could not, therefore, make any order ynder section 
199 of the Agra Tenancy Act. The order was ultra’ bires. This 
was a stit for declaration and could be brought within ‘six: years 
of the accrual of the cause of action and the courts below were 


7 bd . > . . > . . . . 
wrong in dismissing it as barred by limitation, ° 


. Satish Chandra Batter, forthe respondent. + - 
Pheplaintiff claimed to bea usufructuary mortgagee and that 
was raisingya question of proprietary title. The Revenue Court 
had, therefore, power to refer him to the Civil Court, The suit 
should have been brought within the time allowed by law. It is 


now barred by limitation. 


- Even if the plaintiff was a non-occupancy tenant for a certain 
term within the meaning of section 19 of the"Agra Tenancy Act no 


s suit day’ in a Civil Court for_declaration of right. Referénce was 


made to sections 95 and 67 of the Tenancy Act, - In any case the 
suit should fail. 
The judgment of the Court was delivered by 


* RICHARDS, C. J.—This appeal arises out of a suit in which the 
plaintiff sought a declaration that he was entitled to remain in 
possession of certain property- under an alleged sar-1-peshgy" lease, 
dated the 9th September 1904. It appears that the document in 


° question is executed by one Lala Behari Lal, the father of the 


plaintiff in favour of his son. Musammat Hira Kunwar, the defen- 
dant, wasne of theco-sharers. Partition proceedings were brought- 
in the Revenue Court and portion of- property alleged to have 


„been leased feli to the lot of Musammat Hira Kunwar. There- 


upon she instituted a suit in the Revenue C&urt for possession 
of the plots that had so fallen to her lot and for ejectment of the 
peaintiff. The plaintiff set up the document of the oth sf Septem- 


_ ber 1904." The Revenge: Court thinking that it was a case to 
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which section 199 of the Agra Tenancy Act applied, directed Suraj 
Mal to” instityte a suitin the Civil Court within three months fo ghet’ 
establish his rights under the lease. Suraj Mal did not institute SURA MAL 
a suit within the three months prescribed. Both courts hava dis- e v * 
missed’the suit on the ground of limitation, holding that the esuit ` Erase 


ought to have been instituted within the three months mentjoned Bich ats. ove 


in the qader of the Revenue Court. Hence the present appeal. 5 

It seéms’ to us open to some doubt whether Musammat Hira . 
Kunwar was entitled to institute her Suit in the Revenue Courte — ° ; 
for ejectmiertt. Her ĉase appears to be that the lease of the oth of a i 


« peptember 1904 was a fraudulent lease made by the lamBardar in 
favour of his own son. If this be ber case, and if it be found to be 
corsect, then Suraj Mal would be a trespasser. It seems to us . 
also that the decision *of the courts below was not correct. Itis A 
quite clear that no question of “ proprietary ” title was raised * in .. 
the Revenue Court. The plaintiff in that court sued for possession e 
of certain plots and Suraj Mal set up the plea that shəwas not 
entitled to possession, because a lease had been made in his favour 
by the lambardar. If the suit was properly instituted in the 
Revenue Court, then the Revenue Court might have decided the “e 
question of the validity or the invalidity of the lease itself. Buttt ° 
seems to us that a cloud having been cast on Suraj Mal’s title ‘ 
under his lease he was entitled to institute the present suit not- ° a 
withstanding that the period prescribed in the order of the Re- 
venue Court haq „expired. We particularly wish to state that we i 
are not expressing any opinion on, the question of the validity or 
invalidity of the lease. This i$ a matter which must be tried, We 3 
accordirigly allow the appeal set aside the decrees of both the courts 
below and femand the case to the court of first instance, through 
the lower appellate court with directions to re-admit the case under 
its original number-in the file and proceed to hear and determine 
the same aċcording to law. We direct that the court below’ take 
` up the case as soon as possible, Costs here and heretofgre will be. 


costs in the cause, 
M. L. N.. Appeal allowed —Cause remanded. 
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: Orvin® ‘“ ° KASHI RAM AND OTHERS (Plaintiffs) 
e . 
2 1914 VEYSUS > 
Nowmber, 86. s . ee 
Phat HET SINGH AND OTHERS (Defendants)* y» ° 
A tay i ata ale eats IRT Aas of Property Act 
e (UIV of 1882), section 82—Charge. . 
j s Three mortgages were created over the same property in 1880, 1889, 
. e and“8g1 respectively ; the property was joint family property. Subset ° 
quently the mortgagors partitioned it, and several mahals were formed. 
3 s The’ mortgagee of 1880 brought a suit on ‘his mortgage, and obtaitied a 
decree for sale. ‘The ghare of one of the mortgagors was sold and the 
è 2 -e mortgage was discharged in 1907. That mortgagor obtained a decree for 
a  gontribution against his co-mortgagors. In the meantime the two later 
. S » mortgages were discharged by the plaintiffs. ‘lhey brought a suit for 
2 p conttibution and claimed a charge under section 82, Transfer of Property 
me e Act againg the mortgagor who had paid off the mortgage of 1880. 


Held, that the plaintiffs were not entitled to any such charge, because the 

. charge acquired by the mortgagor whose property had satisfied the mort- 

® . gage of 1880, took priority, and the mortgagors Who had satisfied the later 
mortgages were puisne to him, 


°. +e SECOND APPEAL from a decree of D. R. Lyle Esq,” District 
? Judge of Agra, modifying a decree of Babu Bansgopal, Additional 
Subordinate Judge. A 


Suit for contribution. 
* The facts were as follows :— 


One Tikam Singh executed a mortgage of the evillage K Kakua in 
1880. In 1889, the same village was mortgaged under a mortgage, 
which was executed by Tikam Singh and his five sons. In 1891, 
Tikam Singh and two of his sons again mortgaged the same proper- 
ty. The mortgagee under the mortgage of 1880 brought a suit after 
the death@f Tikam Singh and obtained adecree. In the meantime 
° , the six sons of Tikam Singh had divided the village between 


= themselves, The decree-holder executed the decree against one of 
the sons (Het Singh) in March 1910, and sold his share. There- 
E after the other sons paid up the mortgages of 1889 and 1891. Het 
p @ingh brought a suit for contribution, after, paying up the decree 
a? 1s. A. 1241 of 1913. 
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on the mortgage of 1880 against his brothers. Some of the defent ovk of og 


dants, Kashiram and Tota Ram, in their defence set up a plea that, 1914 ° 
they had» discharged the mortgages of 1889 and 1891 andthe yesns Ran 


plaintiff was liable to pay his share. They did not substantiate this os. Bs 
. Her SINGE. a 
plea and'the suit was decreed. The present suit for contribution 3 a 
was brought hy the defendants to that suit. “The court below. held ° 
that the suit of the plaintiffs who were parties to Het Singh’s suit , 
or their representatives was barred by res judicata. , Py 
Plaintiffs appealed. f 


Sham Krishna Dar, for the appellants, 


The mortgages of 1889 and 1891 were payable on dethand buf 
were discharged in 1910. The personal liability of the mortgagors 
had come to an end by that time. The property was, however, liablé rs 
The defendants to the suit brought by Het Singh were not bousd to ; 


raise the question which they now allege. As a matter of, fact the - , 
“plea was raised but it was not substantiated. As the defendants XY pa 
were not bound to raise it they can raise it now. In that suit they 

could not claim a set off but only could bring a counter claim for . 


declaration of their charge on Het Singh’s property. The charge * 
was only an statutory charge. The claim is not barred by res 
judicata. x aaa 

[RICHARDS, C. J.—In the plaint you claim a charge against the 
decree Het Singh obtained against the plaintiffs, How can that š 
be done? ] 


There are three mortgages. Het Singh paid up the first and , ° 
so paid mare than his share and he realised the excess from other 
mortgagors. His property having been sold if he is allowed to 
escape from liability to pay other mortgages it would not be equit- 
able. If-instead of a decree for contribution he were to get a share 
from the shares of the ôther brothers that share would be liable. 
Here he has got a decree instead of that share and I submit that 


°0 


decree should be made liable. . pape 
Durga Charan Banerji, for the respondents. ` 
In Het Singh’s “suit they had as a matter of fact set up the 
mortgages of 1889 and 1891, an issue was raised and decision was . œ 
given on it, The matter cannot be raised in the present suit, r .’ 
was not a case in which question might.an@ ought to have been 
raised but was not raisqd. . z 
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5 fru . [ RICHARDS,” C. J.—The issue was irrelevant in that suit] 


-1016 I submit not. The plaintiffs had paid some money part of 
Kaen BHI Rex whigh the defendant was liaSle to” pay. They alleged-that they 


HET sinan. 
ee Oy tion yas decided against them. 


[ BANERJEE J—The raising of the issue would’ notethake it 

directly and substantially in issue.] . 
° The second question is whether under thetr own plaizt they. are 
: entitled to any relief. They claim a charge against the decree | 
obtajned by Het Singh. - The ‘charge of Het Singh was created on 
payment’ of a prior ‘mortgage. That gave him priority, for, he 


: pay up the subsequent mortgages. The question under section 82 
Transfer of Property is whether the decree which Het Singh obtain- 
ed has bern ‘relieved so as to give rise toa claim for contribution, 


= i oA mortgagér,, who sells the mortgaged property subject to the 
i martgage and is subsequently compelled to pay the debt, is sub- 


here has paid off the prior mortgage. The effect of that is that he 
|. , has redeemed it. The mortgagor who redeems the entire mortgage 


d steps” into the shoes of the mortgagee, 


- Ghose on Mortgage pp. 347, 348, Dake 


Jones on Mortgage Vol I, 817, 
_ Har Prasad v: Raghunandan Prasad, (1908] I. L. R., 31 All, 166, 


i l Sham Krishna Dar, was beard in reply. P 
The judgment of the Court was delivered by 


Richards, C.J. ° RICHARDS, C. J.—The facts connected with the suit out of which 
this appeal arises are a little complicated* but they nevertheless 
may very sWortly be stated. Tikam Singh made a mortgage in 
the year 1880 ofa village called Kakna. A second mortgage was 
EE made in the year 1889 by the same Tikam Singh and. five of his 
sons. A third mortgage was made in the year 1891 by the same 
Tikam Singh and two sons. The village was at that time joint 


” were entitled to contribution as against the defendants. The ques- 


stepped into the shoes of the prior mortgagee. He is not Hable to: 


s rogated to the rights of the mortgagee. One of the mortgagors. 


* fasffily property. Subsequently the sons of Tikam Singh divided ~ 
tn ES the village into a numbgr gf mahals, The mortgagee under the - 
mortgage of 1880 brought a suit against Het Singh, one of the _ 
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sons, with the, irak that his mahal was sold 8rd the mortgags on 
discĦarged. ` Het Singh brought a suit against his brothers and J94, 
their childrẹn'claiming contribution*under section 82 of the Trans-" Kyou! ui RAN 
fer of -Property Act and obtained a decree, In the meantime, - P e 
’ however, the plaintiffs had discharged the two later mortgages ‘and 


they, brpught the present suit claiming tha? they also had a charge cic a 
under settioh 82. It was useless to them to claim any charge 

against the mahal which had belonged to Het Singh, because that . 
mahal hat been sold*in discharge of the first mortgage. A number i . 


woof questions were gone into in the court below which it appears to 
us were not very relevant. The court of first instance granted the 
plaintiffs a decree. The lower appellate court modified the decre# 
of the court of first instance by dismissigg the suit of some of the 
plaintiffs, on the ground that they pleaded their claim asa setoff , r 
to the suit brought by Het Singh, that such plea was decided 


against them and that accordingly on the principle of res judicata - . 
they could not now set up aclaim which was disposed of in the kS 
previous litigation. Had it been necessary to decide the point we 

doubt very much that we would have agreed with the lower appellate = 


court on this question ‘of set off. It seems to us very doubtful ¢ 
whether under the circumstances of the present case the claim of 
the plaintiffs could have been “set off” against the claini of Hete» 
Singh in the previous litigation. In the view we take of the case, : 
however,- it is, pnnecessary to decide this point. It seems to us 
that the only question which it, is necessary to decide is the 

. question of the priority of thetharge of Het Singh. The mortgage 
of 1886 was not discharged until the 2oth of April 1907. If Het ° . 
Singh's charge is to take priority as of this date, then it would 
appear to us that the plaintiffs would be entitled to make the 
“interest” of the defendants, z.¢, their charge, contribute rateably ° 
to the discharge of the two mortgages of 1889 and 1891. ‘On the 
other hand if Het Singh’s charge takes priority from “the date of 
the mortgage of 1880 then the plaintiffs are not entitled to any, e 
charge under section 82 of the Transfer of Property Act. The very | 
question seems to Mave arisen in the case of Har Prasad v. Raghu- 
nandan Prasad (1). At page 168 of the judgment there is the 
following ‘passage —, ` ` 


a o 
[1908] I. L. R, 31 Alt, 1. 
e ` ° a 


%. 
e 


Ld . 

Cign s “ The néxt eq@estion is whether this charge can take priority *over the 

»° "1914 plaingift’s mortgage. No doubt the charge came into existence whén the 
“——" «a mortgage was paid off, but asgthe person who acquired, the charge had 
Kasar kağ discharged a prior mortgage, he acquired, we think, priority over an 
Her Sinan ° dntermediate puisne mortgagee. There can be no doubt that a subse- 
Biohards,C. J. quent mortgagee, or the purchaser of the equity of redemption, who pays 
. off a prior mortgage, acquires, on equi table grounds, priority overa puisne 
mortgagee. * On the principle of subrogation he is substitutéd for the prior 

mortgagee and acquires the rights of such mortgagee dnd the benefit of 

= the securities held by him. We fail to see any difference in ‘principle be- 
: tween the case of a subsequent mortgagee or purchaser of the equity of 


Both classes of persons relieve another and his property of the liability 

* which®attaches to. them and the same principles of justice and equity 
which apply to the one gass equally apply to the other.” 

j * Applying this principle to the present case it would. appear that 

* the plainfiffs position cannot be placed higher than that of stand- 

"ing in the, sHoes of the mortgagees under the mortgages of 1889 

s and 1891, that is to say, that they are puisne to Het Singh and his 

. successsors- in- -title, who for the purposes of the present claim stand in 

` the shoes of the mortgagee under the mortgage of 1880 which was 

e discharged by the sale of Het Singh’s propérty. This being so it 

is clear that none of the plaintiffs have any rigMt against the person 


°, Qr property of the defendants. Thg result is that we must dismiss 
2 this appeal with costs, 
M. L. N, Appeal dismissed, 

Orn ° ANUPA KUAR (Decree-holder) . 

1914 versus o 
November. $3. ACHHAIBAR SINGH AND OTHERS (/udgment-debtors).® 
OHAMIER, J. Deores—Suit for efectment compromised —Defendart to get maintenance— 
Pragort, J. . Declaratory only—LExecutio’. 


In a suif for ejectment, brought in a Revenue Court a compromise was 
filed according to which the plaintiffs were to give to the defendant some 


— . = grain and money for her maintenance every six months, and in case of non- 
° payment the defendant might take -proceedings in æ competent court (ba 
charajot adalat majas). ‘lhe compromise was incorporated in a decree, 
ra P that the decree was declaratory only, and the defendan» had no right 
%e executg itin the Revenue Court. . 
eR Os *Civ® Mise No. 397 of 1914. 7 
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gedenfption and that of a co-mortgagor who satisfies a prior mortgage, “* 
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MISCELLANEOUS Crvi REFERENCE made by,D. M. Stuart Crvm 
Esq, Officiating District Officer of Benares. 7 d 19M. © | 


The facts were as follows :—Mahabir Singh and others brought, Antra E EVAR 
a suit inthe Revenue Court under section 63 of the Tenancy Act e 
omar 
for the ejectment of Musammat Anupa Kuar. It was decreed on * Smem. 
28th October 1910, and the decree was affirmed on appeal by the . “et 
District';Judge. In second appeal before the Hjgh Court the 
matter was referred to arbitration, and the High Court passed a 
decree on .23rd April 1912 in terms of the award, which provided 
that “a decree for the whole of 11 Bighas 4 Biswas be granted in gs 
~~ favour of Mahabir Singh and others as absolute proprietors agąinst 
Musammat Anupa Kuar; that a decree for maintenance allowance 
dufing, her .lifetime be granted to the Musammat with’ this con- 
dition that they, shall pive her 11 maunds io seers of grain and Rs, 
14 in cash every year in two instalments............ In case of default e 
she shall be competent to seek her remedy through a competent , ; 
court (a-charajot adalat majaz hasb gata) and realize the main- æ . 
tenance allowance............ -- That all the parties shall act accogd- ` << 
ing to the award aforesaid and take proceedings according to 
law”, Musammat Anupa Kuar applied on zist June 1913 to the ° 
Revenue Court (Assistant Collector) for execution of the decree ® 
in respect of three instalments of the allowance due to her, The 
Assistant Collector being in doubt as to whether the “Revenues ’ 
Court had jurisdiction to execute a decree for maintenance allow- 
ance referred the matter, under section 195 of the Tenancy Act, 
to the High Court. ` 


Surendra Nath Sen, for the decree-holder :—The sole question 
for determination is whether the Revenue Court or the Civil Court ° . 
can “execute the decree. The suit out of which the decree arose 
being one instituted in the Revenue Court the decree should be 
executed by that’ coust. The Revenue Court can send the decree® 
to a Civil Court for &xecution, if necessary ; but the application 
for execution lies, in the first instance, in the Revenue Court. 

[CHAMIER, J.—Having regard to the terms of the award, is - 


not the decree in respect of the maintenance one ofa merely 


“¢@ 


declaratory naturé?] 
The decree is a clear decree for the payment of a specified 


sum anda specified quantity of grain at stated intervals, No fsh 2 
suit js required for enforcing this payments . r Teo i 
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Civin The decree is to be construed as an executed;and not an exe- 

-. Bu eutory decree.* The decree was in accordance with the com- 

: ees promise’; it cannot be held operative in part only as regards 

0 “the ejectment and to be inopefative as regards another, part, 
AOHHAIBE#R ° 

Sinam., * Under the provisions of section 195 clause (3) the High Court | 

, is to direct by which court the matter is to be dealt, with, The 

x . decision of any other matter is not contemplated by that section. 

. The court cannot, at this stage, declare that the decree is incap- 

i a eble of execution. It should either order the Revenue Court to 

‘2 proceed with the execution of the decree or order that court to 


return the application for execution for presentation to the Civil = 
Court. There i is no third alternative. 


: Gokul Prasad, for the > opposite party, wag not called upon. 
$ * The judgment of the ‘Court was delivered by . 


Chamier, J. , CAAMIER, J—A suit for ejectment brought by Achhaibar 
— Singh ang Others against Anupa Kuar in a Revenue Court came 
4 up fo this Couyst in second appeal and was settled in accordance 

with an arbitration award. The award provided that a decree 

° for possession of the land should be passed in favour of Achhaibar 
è Singh and others, and that Anupa Kuar should receive from Ach- 
haibar Singh and others eleven maunds odd of grain and Rs. 14 

°. sån cash by way of maintenance to be paid in half yearly instal- 
s ments. Anupa Kuar has now applied to the Revenue Court to 
execute so much of the decree mentioned above as relates to the 

i maintenance payable to her. The Revenue Court being doubtful 
whether it has jurisdiction to entertairf the application has referred 

j ° this case to this Court under section 195 of the Tenancy Act, 
The award which is incorporated in the decree of this Court pro- 

vides that if the maintenance due to Anupa Kuarisnot paid she 

tnay enforce payment by taking proceedings jn a competent, court 

(ba charfyot adalat majaz hasb zabta), It seems to us that the per- 

sons who dw up the award knew that there would be difficulty 

p in executing a decree for maintenance ina Revenue Court and 
, Tr tHerefore, instead of providing that enforcement of the decree 
should be by proceedings in the execution department, they pro- 

vided that Anupa Kuar should take proceedings in a competent 

“coug We regard this portion of the decree as merely decfaratory 


e © of Anupa Kuar’s rights fO receive maintenance, In our opinion 
: : $ . . ae 


” 
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she should bring a regular suit in the Civil Court to enforce her Cupe 
righf to maintenance. Section 195, sub-section (3) of the Tenancy 914° 
Act provides “on any such referenge being made the High Court AnuPa Kuan 
may ordér the court either to proceed with the case, orto return ®© v. 


*, ahs h ° AOHHAIBAR 
. the plaint, , application or appeal for presentation to such other SINGH 


court as it may declare tobe competent to try the same’ It  cnatien, J. 
seems fO,us that we should not take either of these courses, In 


our opinion the application for execution should be dismissed. : 
With this sexpressign of opinion we direct that the papers be re? * 
turned to the court which has made this reference. a ` 
~ BKM. o 
e 
. = °. ; ` 
i . s S e 
s e © Ld 
SHEO HARAKH (Plaintiff) ae aae . 
UEYSUS 2 - 1914 . 
RAM CHANDER (Defendant)* l ' ead 


Koroa tr. 
Bengal, N.W. P, and Assam Civil Courts Act (XII of 1887), sections 21, 22— 


Notification of High Court empowering Subordinate Fudge to receive appeals oCraxtan i 
—$Furisdiction to hear and dispose of. : 
The High Court, acting under section 21 (4) of the N.WeP., Bengal, , .° 
and Assam Civil Courts Act issued a notification which directed that 
appeals against the decrees of the Munsif of Mirzapur should be preferred 
to the Subordinate Judge of Mirzapur. An appeal was presented under z 
the notification to and decided by,the Subordinate Judge. Held, that 
the appeal, after it was preseħted to the court of the Subordinate Judge, 
wasan appeal pending in his court which he had jurisdiction to hear e 
and decide. Section 22 of the Act did not give the District Judge any 
jurisdiction to transfer such an appeal as an appeal pending in his court, 
Shamlal v., Baldeo Prasad, 7 O.C., 321, followed. 
CIVIL REVISION frem an order of J. B. Mundle Esq. Subordi. * 


nate Judge of Mirzapur. 


The facts appear from the following order of reference by 


SUNDAR LAL, J.—This application for revision raises a very Sundae 
important question, of law. The plaintiff in this case filed a suite 
in the court of the Munsif of Mirzapur who on July 2ist, 1913 
decreed thes claim, The defendant preferred an appeal against ae 
the said decree to thé court of the Subordinate Judge af Mirzapur  @ | 
; * Civ. Rev. 84 ofetg14.® . k : s 
XUI É R ° é . 


. BHEO 
Hanan . filed this application for revision against the said decree and the 


Ram 


=? CHAMDER 
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en August 36ths $913. The learned Subordinate Judge preceeded 
to hear the case and on November 21st, 1913 decreed the appeal 
“dismissing the plaintiff's clam. Mr. Shiva Dayal Singh has 


point that he has taken and pressed in revision is that ‘the learned - 


Subordinate Judge in ‘the absence of an order of the_ District 


subdarat, J. Judge transferring the appeal to him for disposal had nô jurisdic- 


„tion to hear the appeal. Under section 21 of the Bengal Civil 
"Courts Act appeals from decrees of Munsif lie to the District 


Judge. , Under clause 4 of that section the High Court -may with e 


the previous sanction of the Local Government direct by notifica- 
tion in the Official Gazette, that appeals lying tœ the Disgrict 
Judge under sub-section, 2 from all or any of the decrees or orders 
éfeany Munsif shall be preferred to the court of such Subordinate 
Judge as may be mentioned in the notification and the appeals 
shall thereupon be preferred accordingly.” In this case on April 
25th, 1913 thg High Court, with the sanction of the Local Govern- 
ment, had notified that appeals from decrees of the Munsif of 
Mirzapur were to be preferred to the Subordinate Judge of that 
district. Mr. Shiva Dayal Singh has argued that that notification 
only enabled the Subordinate Judge to receive the appeals and 


*e did not*give him any authority to hear the appeals in the “absence 


of an order under section 22 of the same Act. The question, no 
doubt, is not free from difficulty. But in my gpinion when a right 
to prefer an appeal to the Subordinate Judge is given, and the 
Shbordinate Judge is thus made the appellate court it is to him that 
the appeal is to be preferred and he is invested with full ‘powers 
to hear and dispose of the appeals. In these provinces «many 
years ago the District of Jaunpur, as it is now, was part of the 


° Benares district, and a Subordinate Judge used to be posted to 


hear fases at Jaunpur under å similar section which ‘existed in 
Act VI of1871 the Subordinate Judge of Mirzapur, being similar- 
` ly empowered, used to*hear and dispose of all appeals without any 


“order of transfer. On the creation of a District Judgeship at 
* Jaunpur there was no further occasion in the. W. Provinces to 


use the provisions of this section. Similar provisions exist in the 
Pånjab Civil Courts Act and in the Oudh Civil Coufts Act as 
well and°I am inforged, that without orders of transfer under 
section 22 or the corresponding sections, ° cases are heard and 


be e 
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disposed of by Subordinate Judges empowered ynder? clause 4 of a 
section 21 of the Act. The question is, however, one of consider” 1914 e > 
able importance in view of the fact that in many districts in these. gazo ° 
provinces there are now Subordinate Judges empowered to receive oe g 
: appeals preferred to them. I, therefore, refer this case to a Bench ` ott a 
of two Judges. * ee 
Sheo Dial Sinha, for the applicant sudet clause (2) of section ° 
21 of the Bengal Civil Courts Act, appeals from decrees of Mun- > 
sifs lie to, the District Judge. By virtue of the Notification issued ° e 
under section 21I (4) the appeal could only. be preferred or filed in S 
~œthe court of the Subordinate Judge. There is no provision eby 
virtue of which it could be disposed of by the Subordinate Jutge, 
From clause {3) of the section it would appear that “ preferred to’ . 
means nothing more than “be received bẹ.” It does not neces; ° 
sarily connote the power to decide the appeal. In the absgnce “of ee 
any express provision conferring jurisdiction upon Subordinate ° 
Judge to decide the appeal it must betaken that he had ‘ho such 
jurisdiction. E s 
Uma Shankar Bajpai, (for Nawal Kishore), for the opposite 
party :—If the applicanț’s interpretation of the word “ preferred š ` ° 
be correct then the result will be that an appeal which is preferred 
to a Subordinate Judge will rest undecided in his court for ever ; |. e 
for it can neither be disposed of by him nor can it be transfetred 
to another court. Because under section 22 a District Judge can 


transfer to a Sdbordinate Judge only those appeals which are . 
pending before the former. If tlte very limited interpretation 
which is sought to be put by the applicant be held correct then it | e 


can equally well be said that section 21 does nowhere distinctly 
say that the District Judge is to decide the appeals filed in his 
court., The obvious intention is that the appeals are to be decid- , 
ed by the. courts to whith they are preferred. The similar section 
18 (3) of the Oudh Civil Courts Act has been so interpreted. 


The following judgments were delivered. 


CHAMIER, J—This application for revision raises a curious ° Chami apake 
question upon which, so far as we are aware, there has not been ° 
any decision of this Court. The plaintiff in this case filed a suit 
in the court ef the Munsif of Mirzapur who in July 1913 decręgd oS 
the claim: The deferfdant preferred an appeal against the Munsif’s 2 X 
decree to the court of the Subordinates*Judve of Mirzapur. The - 
° > . 
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Subordinate Judge proceeded to hear the appeal and it November 
1913 allowed it and dismissed the plaintiffs. suit. eThis 
eis an application for revisiqn of the order of the Subordinate 
, Judge on the ground that the Subordinate Judge, in fhe absence 


of ån order of the District Judge transferring the appeal to him . 


for disposal, had no jusisdiction to hear it. 

Under section 21 of the Bengal Civil Courts Act~ cipal from 
decrees of Munsifs lie to the District Judge ; but under sub-section 
(4) of that section the High Court may, with she previdys sanction 
of the Local Government, direct by notification in the Official 


. ` — 
Gazette that appeals lying to the District Judge under sub-section 


@) from all or any of the decrees or orders of any Mpnsif shall] be 
preferred to the court of such Subordinate Jydge as may be men- 
tioned in the notification and the appeals shall tHeretpon be pre- 
ferred accordingly. It appearsthat on April 25th, 1913 the High 
Court with the sanction of the Loca! Government directed by noti-. 
fication in the Official Gazette that appeals from the decrees of 
thé Munsif of Mirzapur should be preferred to the Subordinate 
Judge of that district. On behalf of the applicant it is contended 
that the notification enabled the Subordinate Judge to re- 
céive such appeals, but did not give him any authority to hear them 


in the absence of an order unuer section 22 of the same Act. 
ee 


Section 22 is the section which empowers a District Judge to 
transfer to any Subordinate Judge, under his administrative con- 
trol, any appeals pending before him from decrees or orders of a 
Munsif. According to the argdment presented on behalf of the 
applicant, an appeal, which has been preferred under a notifica- 
tion issued under sub-section (4) of section 21 of the Act, is 
pending before the District Judge and, therefore, may be trans- 


, ferred’by him to any Subordinate Judge under section 22 of the 


Act. Speaking for myself I cannot accept this contention. It 
appears to ue that after an appeal has been preferred to, the court 
of the Subdfdinate Judge it is pending in that court, and I find 
much greater difficulty in holding that section 22 enables the 
District Judge, to transfer such an appeal as an appeal pending 
before himself, than in holding that the legislature intended that 
an appeal preferred to a Subordinate Judge under such notifica- 

should not be disposed of by him. An exactly similar ques- 
„tion arose in Oudh ia 1993. In the Oudh Civil Courts Act 
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(XIII of 1879) there isa provision similar to gsectién 21, sub- om. 


section (4) of-the Bengal Civil Courts Act. Under section 18° 1914 e © 
sub-section (3) of the Oudh Act, the Judicial Commissioner may . 55° 
from time to time with the previous sanction of the Local ẸWarara . 


ig . v. 
. Government direct by notification in the Official Gazette that Rin 


ra 


appeals from all or any of the decrees og orders of any Mynsif Cranner .% 


shall’ be firefẹrred to’such Subordinate Judge as maybe mentioned OhamiergJ. 

in the notification and the appeals shall thereupon be preferred : 
accordingly? It will, be noticed that there isa slight difference*® ° : 
between the language of the Oudh section and the language of 


“section 21 of the Bengal Civil Courts Act, and it has long been 


the practice in Oudh to insert in the notification under segtion 18, 
sub-section (3) the name of the Subordinate Judge to whom the . 
appeals are fo bè preferred. Whether this was necessary or nat ° 
may be open to doubt ; but the difference between the language .. 
of the two sections does not affect the question which ewe have.to ° 
decide in this case. In the case of Sham Lal v, Baldeo Prasad and 

others (1) the late Mr. Scott and I held that a Subdrdinate Judge 

to whom appeals are preferred under a notification issued under 
section 18, sub-section (3) of the Oudh Act has jurisdiction to 
dispose of them. I am of the same opinion still. Hundreds, if 

not thonsands, of appeals have been disposed of by Subordinate tee e 
Judges in Oudh from the -year 1878 upto the year 1903 oñ the 2 
assumption that they had jurisdiction to dispose of them, and 

since 1903 on the strength of the ruling to which I have referred. . 
I have no doubt that the appeal M the present case was rightly 

disposed of by the Subordinate Judge and I would dismiss this . ` « 


application with costs. 
PIGGOTT, J.—I concur both in the order proposed by my Piggott, J. 
learned colleague and generally in the reasoning on which it is 2 
based. ‘The only substantial argument in support ofthis a plica- 
tion seems to be that there is nothing in section 21 of the engal 
Civil Courts Act which expressly lays it down thata Subordinate 
Judge to whom an appeal has been preferred under sub-section, = 
4 of that section is to hear and to dispose ofthe same. To this. 
it seems to me almost sufficient to reply that neither does the 
Act in question contain any provision that a District Judge,to . . 
whom an appeal from adecree or order ofa Munsif lies, undèr ° 2 
G) [1904] 7 O. Caggzt.® ee, Op +8 
e s . 
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Grvin sub-section ¢2) of section 21, shall proceed to hear and dispose of 
o n fois the sape. I turn to the Code of Civil Procedure to ascertain 
“Suxé „Whata court has to do to whid an appeal has been preferred, and 


-. Hanara I find under rule 9 of Order %41 that certain endorsements are to 
Rew * be made on the memorandum of appeal and the appeal is to be 
CHANDER . 

dor registered. Then power is conferred on the appellate ` court to 
Piggott, J. dismiss the appeal, if if thinks proper to do °so, without sending 
notice to the court from whose decree the appeal was "preferred 

oe and without serving notice on the respondent, After, this follow 
a the rules laying down the procedure to befollowed* when a day 

is fixed to hear the appeal and notice of the same is issued to thea 

respondent. It is presumed throughout that the court to which an 
appeal has been preferred shall do each and all ofthese : things. 
The question before us im the present case,” narrowed down to its 

. ultfmate limits, is, what should the Subordinate Judge of Mirzapur 
; e have tone when this appeal was preferred to him? What he has 
> actually done is to follow the procedure laid down in Order 41 of 
the Code of Givil Procedure and eventually to dispose of the 

; appeal. The applicants contention is that he should either have 
e submitted the memorandùm of- appeal to, the District Judge of 
$ Allahabad for an order of transfer, or have referred the ‘matter to 
„the said, District Judge for the same purpose. There is certainly 

* nothing in Act No. XII of 1887 which authorises a Subordinate 


Judge to do anything of this sort, and I concur without hesita- 


. tion in the opinion expressed by my learned côĦeague that it 
wopld be a severe straining of the language used to say that this 

- . appeal, when it had been preferred to the court of the Subordinate 
E Judge of Mirzapur, was ipso facto pending before the District 


Judge of Allahabad. Itseemsto me altogether simpler to hold 
that the legislature in drawing up-the Civil Courts Act presumed 
e . . . : 
that a court to which an appeal was aVy preferred would, in 
the absence of any order of transfer from a Superior court, proceed 
to hear and ispose of the same. 


ò B. K. Me o Application dismissed, 
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; 2 STAMP REFERENCE. 


Stamp Act (Hof 1899), pore 57 (b)—Documents notlin existence—Power of 


~. High Court to entertain reference by Board of Revenue. 3 


‘the High Court has no jurisdiction togive an opinion upon gocumentg 
whigh are hot in existence and which cannot be made the subject of an 


action by the Collector, s 


. 
STAMP REFERENCE under section 57 (b) of the Indian* Stamp 
Act by the Board of Revenue, United Provinces, Allaħabad. ° 
The Board of Revenue made the following reference under 
section 57 (b) of the Indian Stamp Act :— a 


Under section 17 of the Bundelkhand Alienation of Land Act 


a J 
. . oe 
Ps è 
MISOELLA- 
NEOUS *e 
—— 6 
1914 ° 


Nov isi 86. . 
° 


Knox, on 
CHAMIRR, J, 
Piaaort, J, 


(II of 1903) when a (Civil Court passes a decree against a member * 


of an agricultural tribe on a mortgage made before the Act came 


into force, the decree is sent to fhe Collector who shall offer the °° 


decree-holder a mortgage in form (a) or (ò) in full satisfaction of 
the decree. The question for the ruling of the High Court is 
whether such a mortgage requires to be registered and stamped 
ornot. The Board think that neither registration nor stamping 
is required because (a) if the mortgage is executed on behalf of 
Governmént it is exempt from stamp duty under section - 3 (1) of 
the Stamp Act, (4) if this view is incorrect the transaction is not a 


new one between the parties and it would be highly inequitable : 


to demand double stamp duty on it. The Board think that it is 
a substituted transaction effected by the court’s order. It is 
probable that the Collector when acting under section 1 7 isa court, 
and that the mortgage is really the order of a court which does, 
not require registration or stamping. This seems to be probably 
the reason why a mortgage under section 17 is not mentioned in 
item 20 of Appendix L to the Stamp Manual, . X 

e e ° 


A, E. Ryves, for the Crown, $ 
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MiponsA a The judgment of the Court was delivered by > . 
ae loig KNOX, J.—In reply to our order dated the 8th* of July e1914, 


— _ ‘the Secretary to the Board gf Revenue sends usa sample form of 


eae moftgage under section 6 A of the Bundelkhand Alienation of 
å Enon, J. Land Act and adds that there are no sample forms undér section 6- 
a ig B. We understand frora this reply that the reference made, tous does 

° not refer to £ particular deed in existence but to some deed Which 

a . „may or may not hereafter come into existences Section 56 of 
~~! = ” the Stamp Act confers upon this Court power to deal twith instru- 
-° ments which are already in existence and which have been made | 

. the subject of action by the Collector acting under sections 31, 40 

snd 4ieof Act II of 1899. The Board have sent on the refergnce 

*. under section 57 of the above named Act. Comparing the language 

a of section 56 with that of section 57 we are of opifiion that section 

** 57 contemplates a decision being given under circumstances and 

`a ` upon documents of the same nature as those referred to in section 


56 of the Act. The:present case falls under neither of these 
sections. We have no jurisdiction to ‘give any opinion upon 
i documents other than those already mentioned. We, therefore, 
e direct that this our judgment be returned to the Board of Revenue 


for their information. g 


Si oe : T . Reference not entertained. 
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'LACHMI NARAIN AND OTHERS (Platntiffs) . sate 
a versus e . TTO 
©. “gy ` ; è ooo 
KALKA PRASAD AND OTHERS (Defenddnts) November. 08 
Agra Tenancy Act (II of 1901), sections 20, 21, 31, 167—Occupancy holding—, Pe . 
LUuppam, J. 
Mortgage By way ofe conditional sale made before Tenancy Act, 1910— ~e e 
Mortgagees obtaining possession in execution through Civil Court—-Suit by ° 
~m semindar for ejectment and for declaration—F urisdiction, . 


A mortgage by way of conditional sale was made in 1897 in, respect of 
ean occupancy holding. The mortgagees brought a suit for foreclosure 
which was decreed, ` bn execution of the decyee the mortgagees obtained 
possession of the holding throughthe civil court in 1912. The zemindfr è 
or his representative was not a party to these proceedings, and h€ bøought a; 
a suit in the civil court against the occupancy tenants and the mortgagtés 
praying (a) for a declaration that all the proceedings consequeft on the 
7 mortgage were null and void; (b) for ejectment of the tenants and their 
transferees:——Held (a) that so far as the sult was for ejectment, the Civil 
aa court had no jurisdiction to entertain it, having regard to sections 20, 21, é 
31 and 167 of the Tenancy Act; (b) that the civil court was competentto ® 
grant the declaration’asked for. 


SECOND APPEAL from a decree of Babu Jotendro Mohan Bose, .. 
Additional Subordinate Judge of Mainpuri, reversing a decree of 
Maulvi Muhammad Nadir Husain, Munsif of Phaphund. 


Claim for recovery of possessign. 
The court of first instance “decreed the claim. 


The lower appellate court reversed the decree. ` j 

Plaintiffs appealed. 

A. P. Dube, for the appellants. 

Gulzari Lal, for the respondents, ° 

The following judgmtnt was delivered by : 

TUDBALL, J.—This is a second appeal in a suit “vhich has Tudball, J. 
arisen out of the following circumstances, In the year 1897 an, pm 
occupancy tenant gave a mortgage, with conditional sale toa . 
mortgagee, of one pfot of land forming part of his occupancy tenure. 

That tenant is now represented- by, defendants 3 and 4 in we o o 
present suit. “The mortgagee is represented by defendapts I arid g ; 
*S. A. No 1260 of 1913: © : . i ° 
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CIL 2 A foreclosures suit was brought against the tenant by the 
œ ipi mortgagees and it was decreed on the 13th Aprik 1905. Final 
*decree was obtained, was put ipto execution and the mortgagees, 
' Nasar . dectee-holders, obtained possession through the civil “court on 


Karka the'14th January 1912. To none of these proceedings | was the , 


U 
or eee plaintiff or his representative a party. The present suit was 
Tidbalt, J. brought on November 15th, 1912 by the zemindat. against the 


E ¿occupancy tenants and the mortgagees decree-holders. The 
5 following reliefs were asked for, that it may ee declafed that all 
S proceedings taken in regard to the mortgage, the decree and the 


obtajning of possession were null and void as against the plaintiffs 


and secondly that the occupancy tenants and their transfereeg be 
dispossessed and the plajntiff put into possgssion. The suit was 
ihstituted in the court of the Munsif who decreed’ it.” On appeal 
the onl? point argued before the court below was one of jurisdic- 
tign. The tourt below treated the case in a peculiar manner. 
The point before it was only one of jurisdiction. It actually held 
that the suit was one under section 31, clause.2, which is mention- 
ed in group (Aof schedule 4 ofthe Tenancy Act of 1901, and as 
e inthat schedule the period of limitation for sucha suit is one year 

calculated from the date on which the illegdi transfer was made 
. ee and as the suit had been brought more than 12 years from the 
date`of the original mortgage it was barred by limitation, The 
argument before meis that section 31 of the Tenancy Act does 
not govern the present suit at all, that the Revenue Court has 
no power to declare a decree off the eCivil Court to be null and 
bad e void, that section 31 does not cover or include those transfers 
which are declared to be illegal by section 20, clause 2 or Section 21, 
and that the case is one whichis cognizable by a Civil Court and 
is well within the period of {2 years, In the alternative I am-asked 
to graat to the plaintiffs a declaration that fhe Civil Court decree 
and all progeedings taken thereunder are null and void as against 
; the plaintiffs and not binding upon them, this being a declaration 
O *which the Revenue Court would have no authority to grant, 


° This is asked with a view to enable the plaintiffs to take further 
proceedings in the Revenue Court for ejectment of the opposite 
°- * pay. It seems to me that the suit as brought in so far as the 
e$ relief in ejectment is concerned is clearly a’suit contemplated by 
- section 31 of the Tendhcy*Act. At the time when the mortgage 

° 9 ` . `: 
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was made, z. e, in the year 1897 the old Renê? Act’ was in force, Crvin 
but®even under that Act, the transfer was illegal amd could 1914”. s 


have begn set aside. The preseng suit if it had been brought Spare 
before. Act II of 1901 came into force, to obtain this Telief,, Tae, 
would have been brought in the Civil Court. But Act II of īgor KALKA 
has, clearly, in view.of sections 20, 21, 31 ahd 167, removed 4 suit mange 
of this nature from the jurisdiction of the Civil Court and has 
placed it under the jurisdiction of the Revenue Court. The 
illegal trensfers contemplated by section 31 of the Tenancy Act oar 
_ Clearly do include and cover the illegal transfers -mentioned in . 
sections 20 and 21. Some stress is laid on the use of the, Word 
vaidable in section 31. It conflicts in one sense, with the mean- 
ing of'sections 20 and 21. Butit seemsęto me that it is quite 
clear that the word voidable is used ina wrong sense in seqtien 
31. The object of that section issimply to state the m&tbods in 
.which a zemindar may avoid the result of a void transfer notade a 
by a tenant. It points out that the zemindar may sue for cancel- 
lation of the same though it seems difficult to understand wBy a- 
void transfer should require cancellation; it also enables him to z 
eject both the tenant ‘and the transferee. Personally I have noe 
doubt whatever that if an illegal transfer of any description whatso- 
ever is made by a tenant at the present time, the landlord, if he. .¢ 
wishes to interfere in the matter, must do so by a suit brought in 
the Revenue Court in terms of section 31 of the Tenancy Act, 
It is clear, therefore, that the present suit in so far as it seeks the 
ejectment of the transferor and the transferee is a suit which *can 
only be brought in the Revenue Court and the court of the » Paes 
Munsif had no jurisdiction whatsoever to deal with that portion 
of the case. Ina suit of that description, moreover, an appeal 
does not lie to the Ciyil Court but to the Revenue Court, (vides 
schedule IV of the Act) otherwise if the appeal had lain to the 
Civil Court the question of the jurisdiction would have fallen to 
the ground in the court of appeal. 

There remains the question of the declaration that the decre& ` 
and possession thereunder are null and void and not binding oñ 
the plaintiffs. Thisin my opinion is correct, Section 20, clause 
2 of the ‘Tenancy Act clearly states that the interest of an &ccu- -” 
pancy tenant is not transferable in K ofa d&cree of the ©. 
Civil Court. Also where the interest “of the tenant is not transfer 
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able section 21 states that he shall not be competent ‘to transfer 
his hotding or any part thereof otherwise than by -sub-lease as 
ehereinafter provided. On KPa of the repondents it is urged 
that*to grant to the plaintiffs this declaration will be’ of no use 
bechuse if they go to the Revenue Court now to seek ‘ejectment 
they.will be met by the bar of limitation. The plaintiffs came 
into court within twelve months of the delivery of possession 
by the Civil Court. It is quite possible that the Revenue Court 
‘may treat that delivery of possession as aw illegal %transfer in 
execution of a decree of the Civil Court and may possibly grant 
to the present appellants the wholeof the period which has been ` 
accupied in the present litigation on the ground that they have 
bona fide brought their suit in ejectment ina wrong court It is 
quite possible that the Revenue Court may, theréfore, hold that 
therejs no bar oflimitation. It is not for me to lay down for the 
Revenue Court what it ought or ought not to do. But in view 
of this péssibility and in view also of the fact that the mortgage, 
thé decree and delivery of possession were all contrary to law, I 
think I shall be justified in granting to the plaintiffs at least the 
declaration which they seek. It may possibly be of considerable 
use to them in the Revenue Court, The grant of the declaration 
«ÍS a matter of discretion. It was clearly asked for by the pfaintiffs 
in their plaint. In the result the suit, so far asit is a suit for 
ejectment, must fail on the ground that the Civil Court had no 
jurisdiction to entertain it. In so far as the suit is’ one for dec- 
laration, that the decree and’ progeedings taken in execution 
thereof are all contrary to law, null and void and not binding on 
the plaintiff, I think the suit should be decreed. I, therefore, allow 
the appeal to this extent that I grant to the plaintiffs the declara- 
„tion that I have just set forth above, The rest of the claim stands 
dismissed. The parties will pay and receiye costs in all’ courts 
in proportion to failure and success, 


Appeal decreed, 
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GUR BAKSH SINGH ° 
‘ VETSUS e : cá 
* -° KASHI RAM AND OTHERS? 
Codg of Cripiinal Procedure (Act V of 1898), Section 537—Provisions 
“ee of Conviction without sanction. 
G was arrested inconnection witha dacoity and after having remained 


in custody for some-time was released. He obtained the sancticn Qf the 
Superintendent of Police to prosecute K and B for having given false» 
information, to his prejudice. K and B were found guilty and convicted by 
the court of first instance. In appeal the Sessions Judge held that the facts 
found established’an ‘offence under section 211, Penal Code, and nogsanction 
having been obtained under that section the prosecution could not be majn- 
tained. He allowed the appeal without deciding whether an offegce under 
section 182 Penal Code was committed. Held, that under the circumstances 
the Judge was not justified in ignoring the provisions of section 537 of the 
Code of Criminal Procedure which met the requirements of the case. 


Semble, G was entitled to institute a_prosecution for the minor offence 
under section 182, evn if he was entitled to institute a prosecution in res- 
pect of a graver offence under section 211, Indian Penal Code. ‘ 


CRIMINAL REVISION from an order of J. L. Johnston Esq. 
Sessions Judge of Farrukhabad. 


D. R. Shahar, for the applicant, 
E. A. Howard, for the opposite Saris £ 
The judgment of the Court was delivered by 


PIGGOTT, J.—This is an application for revision filed under 
somewhat peculiar circumstances. Inthe course of an enquiry in 
a case of. dacoity a statement was made to the investigating 
police officer implicating one Gur Baksh Singh. It appears that 
Gur Baksh Singh was arrested and remained for some period in 
custody. He was eventually released by the police officer con- 
cernéd, on the ground that the investigation did not disclose evid- 
ence warranting his prosecution. Several persons implicated i in the 
same dacoijy „were prosecuted to conviction. Gur Baksh Singh 
subsequently applied to the Superintendent of Police fore sanction 
to prosecute Kashi Ram and Baldeo fowhavihg given false irfform- 
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CRINA L e ation to theinvétigating police officer to his injùry, "and thereby 
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commftted an offence punishable under section 182 ‘of the ‘Indian 
Penal Code. Sanction was given by the Superintendent, of Police 
and Kashi Ram and te prosecuted to conviction in the 
court of a Magistrate of the first class, They appealed to the 
Sessions Judge. The learned Sessions Judge formed an opinion 
that the facts alleged by Gur Baksh Singh disclosed tHe commis- 
sion ofan offence punishable under section 21f of the Indian 
Penal Code, and presumably also held that, this being the case, it 
was not legal to prosecute Kashi Ram and Baldeo for the lesser, 
offence, He held that there could be no conviction under section 


e211 of the Indian Penal Code for want of sanction-from the court 


in which, or in relation,to some proceedings in which, the offence, 


*ifany, had been committed. He accordingly" set aside the con- 


victéofl and sentence against the appellants before him, without 
going into the merits of the case or discussing the evidence in any 
way. “An application for revision of this order has been filed by 
Gur Baksh Singh and we have entertained it. We treat this case 
as an exception to the general rule of practice by which this Court 
declines to entertain an application for revision against an order 
of acquittal presented by a private person. ° 

The complaint made by Gur Baksh Singh is that Kashi Ram 
and Baldeo, the persons accused by him, have been acquitted and 
released without any trial of their appeals on the merits, and in 
reality without any finding that they either have or have not com- 
mitted the offence under section »82 of the Indian Penal Code of 
which they had been convicted by the trying Magistrate. We 
are both of opinion that the Sessions Judge was not justified in 
ignoring the provisions of section 537 clause (b) of the Code of 
Criminal Procedure. There had been a, conviction by a court of 
competent jurisdiction and, if there was amy question as fo sanction, 
the provigions of section 537 could have met the case. Apart 
from this, the conviction had actually been obtained in respect of 
an offence under section 182 ofthe Indian Penal Code upona 
prosecution based on a sanction granted byea competent autho- 
rity. The Sessions Judge has in fact held that Gur Baksh Singh 
wfs not entitled to institute the prosecution for ar offence under 
section ` £82 of the Ingian, | Penal Code upon facts which might 
perhaps also constitute a graver offence punishable by section 211 
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of the Indian Penal Code. The question of the  grelapion of these Onin 
two sections inter se has been much debated. In the opinion of? 1914 p 
one of usat any rate Gur Baksh Singh was perfectly entitled to Gow Bake 
institute a prosecution for the minor @ffence only, more particularly ques 
as it is at least open to doubt whether the facts alleged ‘would Kasmi Rax 
"constituté an offence’ under section 211 of the Indian Penal Code, Piggot. J. 
whereas there.can beno doubt that they fall within the purview P 
of section 182. On these grounds we set aside the order of the 
Sessions Judge, and send the record back to his court, directing e ; 
him to re-Admit the “appeals of Kashi Ram and Baldeo to the file ota 
“of pending appeals ‘and dispose of the same on the merits. We 
understand that the accused Kashi Ram and Baldeo have Been, 
released son bail. They should continue at large on the same secu- 
rity until the appeal itself has been properly disposed of. ‘: z 


Application allowed, i e|. >? 
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C. SIMPSON (Defendant) Ciu 

i «© versus e i914° 
E. BACHMAN (Plaintiff) Dovenber, #1, 


Husband And wife—Wife allowed to tage up service—Liability of husband for Rania, J 
A her misappropriations. : 


A husband is not liable for an act of misappropriaticn of his wife simply 
because he allows’ her to take up service during the course of which she . 
commits misappropriation. 


CIVIL REVISION from an order of C. H. B. Kendall Esq., Judge 
of the Court of Small Causes at Dehra Dun. . À $ 


Nehal Chand, for the applicant. 
M. L, Agarwala, for the opposite party. 
The following judgment was delivered by 


e e 
RAFIQ, J.—This is an application in revision from a decree Raf, J. 


of the Small Cause Court Judge of Dehra Dun. Mrs, Bachman, 

the respondent, had employed Mrs, Simpson, the wife of the appli- « -.. <a 

cant, as house- keeper to manage the boarding house belonging « 

to Mrs, Bachman. In August 1913, Mrs. Simpson severed her 

connection, with the boarding house. Mrs. Bachman sued her ot oe 

and her husband for the recovery of Rs. 346-7 on the silegation E 
: Civ. Rev. No, see : e 

e e 
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that Rs. 50°had keen advanced to Mrs. Simpson with the consent 

*of her husband which had not been repaid and the balance had 
. been misappropriated by Mrs. Simpson during the time that she 
acted as house-keeper. 


*The claim was resisted by both the defendants. The husband . 


denied his liability on éhe ground that he was not liable for any 
acts of misappropriation of his wife. The learned Judge ofthe Small 
Cause Court decreed the claim against both the defendants, He 


*held that the husband was liable becauseehe had°aHowed his 


wife to act as house-keeper to Mrs. Bachman. Mr. Simpson 
comes up in revision to this Court and contends that he is not 
Jiabfe for the sums misappropriated by his wife inspite of, his 
having allowed her to take up the service ,of Mrs. Bachman as 
bouse- keeper. I think that the contention for tHe applicant must 
prevail The husband cannot be made liable for acts of misappro- 
pziation of his wife simply because he has allowed her to take up 
service,* vide, the Law of the Domestic Relations by William 
Pender Everstey, Third Edition, p. 282, last paragraph, With 
regard toa portion of the claim. I find that the applicant had 
undertaken to repay it, vz. Rs. 50 which had been advanced to 
his wife, vide, Exhibit 4. . 

Theapplication, therefore, prevails with regard to Rs. 296-7. 
I modify the decree of the court below by dismissing the claim 
of the plaintiffs to the extent of Rs. 296-7 as against Mrs. Simpson 
defendant No. 2. Costs of this application are allowed to the 
applicant. : 7 è 


Application allowed in part. 


(J 
. . . ry a e 
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* MUHAMMAD WALI KHAN (Plaintif) ° _ wee 
: versus ° December, &.¢ 
MUHAMMAD MOHIUDDIN KH AND' OTHERS (Defendanj{s)* ans 
0. J 


N A PES A to appeal—Property in dispute valued at over Rs. 10yo0— eee 
BANERA, J. 
Question snvolved same as in another appeal. 


. 
Two*appéals arose out of the same suit. In both the amount of the 


property involved exceeded Ks. toooo, The High Court reversed | . 
thé decreg in one ang affirmed that in another. The same question was oe 
involved in both appeals. Applications for leave to appeal were filed. Pra 
> Held, that under the circumstances leave should be granted in the other 
case also, e 
APPLICATION under Order 45, rule 2 of the Code of Civil Pro- * 
cedure, © . ° . 


Application for leave to appeal. The appeal out of which” . ° 
this application arises and F. A. No. 29 of 1913 arose out ‘ofthe A 
same suit, In the former the decree of the court befow was 
affirmed by the High Court but in F. A. 29 of 1953 the decreg 
was reversed. The applicant applied for leave to appeal, 

Abdul Raoof, for the appellant. 

Sundarlal (Tej Bahgaur Sapru, with him), for the respondent.” 

The judgment of the Court was delivered by E Righards,0.J, + 

RICHARDS, C. J.—The value of the subject matter of the suit : 
out of which tkis appeal arises and of the proposed appeal to 
His Majesty in Coluncil exceeds Rs. 10,000, but this Court affirmed 
the decree of the court of first instance. We have, therefore, to 
see whether the case fulfils the requirements of section 110 of . ° 
the Code of-Civil Procedure, or is otherwise a fit one for appeal 
to His Majesty in Council. 

The question’ whjch is involved in Appeal Nv. 29 is involved œ 
in the propesed appeal. ‘Both appeals arise out of the same &uit. 

To a large extent at least the decree of this Court willbe wrong 
in the event of their Lordships of the Privy Council differing from 
the view taken by this Court in Appeal No. 29. We think, there- ° a 
fore, under the special circumstances of this case that we are 
justified in certifying that the case is “otherwise a fit one for 


a * 


appeal to Hie Majesty in Council” and we so certify. . 
Leave granted, € 
aP, C. A. No, 28 of 1913. ° 
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Pes bile è INDAR MAL (Plaintif) 
$ 1914 7 s versus 
— K . 
November,#1. * BUDHA AND ANOTHER (Defendants)® e 
Rariq, J. e Provincial Small Cause Courts Act (IX of 1887), Article ag—Sutt for 
pores dissolution of partnership—Allegation that partnership dissolved —$ uris- 
. diction. 


Where a Judge misapprehends the nature of the plaintiff’s claim and 
"the effect of Article 29 of the Small Cause Courts Act he exercises his 
° jurisdiction with material irregularity and thie High Court has juttsdic- 
tion to entertain an pplication for revision. Š 
e r , The plaintiff in his plaint which he filed in Small Cause Court claim- 

ed recovery of a certain sum of money on partnership’ account. The 
~” Judge ‘returned the plaint for presentation to the Munsif. Before the 
Münsif the plaint was amended, the plaintiff adding an- statement to 
the effect “that the partnership was dissolved and praying for accounts 


. i and in the alternative for dissolution of partnership Held, that the suit 
-` was one triable by the Munsif and not by the Small Cause Court. 
° + CIVIL REVISION from an order of H. W. Lyle Esq., District 
c Judge of Agra. A 


M. L. Agarwala, for the appéllant. 
Sham Krishna Dar, for the respondents. 
° The following judgment was delivered by «+ 


. 


Rafiq, J. ==. RAFIQ, J.—This is an app¥icatign in revision under section" 115 

hg e of the Civil Procedure Code. The facts which have led to the 
making of this application are as follows :— 

The plaintiff applicant filed a suit in the court of the Judge 

e of Small Causes at Agra for the recovery of Rs. 177-9-7 an part- 

nerspip account, The plaint was returrfed by the learned Judge 

of SmallgCause Court for presentation to proper court on the 

` ground that under Article 29 Clause (b) of Act IX of 1887 such 

= e a suit was not .maintainable in his court. The plaint was then 

* presented by the plaintiff applicant to the Munsif of Agra. One 

of the pleas urged by the defendants in their written statement 

` wês that the plaintiff should sue for dissolution @f partnership, 

2 The Plamtiff amended his plaint by adding a para to it to the 


cy. "Rev. No. 59 of gti: 


4 
. 
e . a 
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effect that partnership between him and the defendants had been Omit 

dissolved on the 15th of March 1910 ; and asked’ fer àn additional, 1914 

relief namely, that in case the court found that the partriership INDAR Mar 

had not heen dissolved a decree for Ges of partnership be * v 
l 


passed.- After amendment of the Ẹlaint the Munsif rejectéd it , Ponen i 


` holding that he had no jurisdiction to entertain the suit as it was Banh, J. 
cognizable bya Court of Small Causes. On appeal the leatned an ee 
District Judge agreed with the first court and upħeld its order, ss 
The plaintiff has come up in revision under section 115 of the, 

Civil Procedure Cod and contends that the Munsif had jurisdic." RY ads 
tion to entertain the suit. or 


2 preliminary objection is taken on behalf of the respondents 
to “the effect that no revision lies. It is said that the learned . 
District Judge thad jurisdiction to entertain and hear the appeal 
and the mere fact, that he came to an erroneous decision according .. ° 
to the plaintiff applicant, does not entitle the latter, to, come up o 
in revision here. I do not think that tbe objection of the res- - 
pondents is sound. The want of jurisdiction isenot the only 
ground upon which an aggrieved party may apply for revision. 
The plaintiff applicant. does not deny that the learned Judge | "a 
had jurisdiction to @ntertain and hear the appeal but says tHat ° 
he exefcised his jurisdiction with material irregularity inasmuch 
as he misapprehended the nature of the plaintiff's claim and the * 
provisions of Article 29 of Act IX of 1887. 


I have read the plaint carefully and it appears to me that 
the amendment made by the*plaintiff in the court of the Munsif 
did not render the claim exclusively triable by the Small Cause » . 
Court or'oust the jurisdiction of the Munsif. It is true that the 
amended para of the plaint contains the allegation of the dissolu- 
tion of partnership ọn a certain date but it is nowhere statede 
that a balance of partrtership accounts was struck by thesparties 
or their agents on or after the dissolution of partr&rship. The 
claim still remains for an account of partnership transactions 
or for dissolution of partnership and for an account of partnership « 
transactions, Ineeither case the claim is one which should be 
heard by a regular court and not by a Small Cause Court. The 
learned fudge seems to have taken the claim to be for the balance * e 
of partnership accounts which has been struck byethe parties sia 

e 
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Crvin or their agents as mentioned in Article 29 (c) of Act, Ix of 1887. 


1914 The language of the pl plaint shows clearly that the. claim*was not 


m Iran in for tHe? recovery of the balance of partnership accounts struck 
v. "by the parties or their agepts. In my opinion ‘the suit of the 
` pira A plaintiff is within the juris ction of the Munsif and should be 


Rafig. 4 entertained by him. As the order of the learned Judgé was made 


Pe igs 8 und@ér a misapprehenSion of the nature of the ,claim of the 
x plaintiff applicant it is liable to revision. The prelirhinary objec- 
È tion for the respondents fails and the application is’allowed., The 
es "order of the court below is set aside and thé Munsif* will receive 
De the plaint and try the case according to law. Costs of this 
appljcation are allowed to the applicant. 
. ° : Application allowed» 
. Fy ee ea e © : 
euna sF 
pe . . i . 
Gwit : *  PAHLAD DAS (Plaintiff) 
g T - Versus 


Note „e COLLECTOR OF JAUNPUR AND OTHERS (Defendants).® 
flovember, #5. e 
goa Practice—Decree, amendment of-—Procedure under Code of Civil Procedure 


gp KY0X, Je Po e not followed—kffect of. 
e A suit was dismissed on the 23rd September, 1911. A decree was drawn 
` up in conformity with the judgment, and no objection having been taken it 
‘ was signed by the Judge. On 17th August 1912, the plaintiffs applied for 


amendment of the decree and contended that the decree was incorrect in so 
“far as it awarded separate sets of pleader’s fees to two sets of defendants 
R and that the judgment, read with rules 30 and 31 ch. XV of General Rules 
for (ivil Courts subordinate to tne High Court, directed payment of only 
one pleader's fee to all the defendants. The lower court refused to amend 
the decree. On an application in revision by the plaintiffs, keld, that the 
plaintiffs not having had recourse to the speedier’ procedure under. Ù. 20, R, 
2t fhe High Court will not interfere in revision. ° Baij Nath Parshad Singh 
v. Sham Sundar Kuar, 1. L. R., 41 Cal, 637. Sankuratri Timmayya v 
Uppalapat:, \. L. R., 24 1. C., 878, considered. 


pe >» g CIVIL REVISION from an order of Babu Banke Behari Lal, 
Subordinate Judge of Benares. 


coe The facts of the case are shortly as follows: Raga eHarihar 
= * Datta of Jaynpur had executed two mortgages În favour of plaintiffs 
e . . * C ivi? Revigion No. 117 of gta, 


‘ `. : 
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and a third in favour of one B. Bisheshar Dass. 4 Thret suits were Si 
broughf to enforce those mortgages, one (No. go of 1910} „by B? 1914 s 


Bisheshar Dass, and two (Nos. 91 and 92 of 1910) by the plain- , panha Das 


tiffs. In.all suits the Collector of Jampur was madea defendant Gets 

as manager of the estate of Raja SriWKishen Datta. In suit No. or Jabyrur, 
` 92, the portion of the mortgaged property being in the possession re 

of certain, transferees, they were also made co-defendants to the ° 

suit. The Collector of Jaunpur raised the same defence in all 

the three suifs.` The transferee co-defendants, in suit No. 92,ine ` « 


addition td the defenĉe raised by the Collector raised other pleas 

to protect their own interests upon which additional issues were 

framed in suit No. 92, All the three suits were tried together 

andethe court*sustained one of the pleas of the Collector (that the 
mortgagor, on the dafe of the mortgages, had no transferable 

right in the property) and dismissed all the suits. In suit No. 2 er ° 
the judgment was as follows: “ For the reasons given in my Judg- . 

ment in suit No. 90 of 1910, the suit is dismissed with costs. The = 
other issues ”—those raised by the transferee defendants—“ negd 

not be tried.” In the decree prepared in pursuance of the judgment 

in suit No. 92, separate sets cf pleader’s fees were allowed to . `- 
the two sets of defendants. The plaintiffs applied for amendment 

of the dęcree on the ground that the judgment, construed in the : 
light of Rules 30 and 31 of Ch. “XXI of General Rules (Civil) ™ 
of 1911 for Civi} Courts subordinate to the High Court of Judi- 


cature, for the N.W. Provinces (1) allowed only one set of plea- ° 
der’s fees to all the defendants, ` 7 
The. Subordinate Judge refused the application. e Pe 


The plaintiffs applied in revision to the High Court. 





(1) Rules goand 31 run as follows: : 


(30) If several defendants who have a joint or common interest succeed 
upon a joint defend, or upon separate defences _subst&htially 
the same, not more than ene fee shell be allowed® unless the 
court shall otherwise order for a reason which shall be recorded 
in the judgment. If only one fee be allowed. the court shall direct to 
which of the defendants it shall be paid or shill apportion it among the ° 2 


several defendants in such manner as the court shall think fit. e 
(31) lf several dêfendants who have separate interests, set up separate 
and distinct defences and succeed thereon, a fee for one legal practitioner 
for each, of the defendants who shall appear by a separate legal practitaper . o 


may be allowed in respect of his separate interest. Such fee, if allowed, À> pomum 
shall be calculated with reference to the value of the separate interest > 
of such defendant in the manner herein befare p®escribed. . 
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Orvin Kailas Nath Katju, for the applicants, subritted that ona 
o a 194 ‘proper onstruction of the judgment read together with Rules 30 
Patan Das» and 31, Ch. XXI of General Rules, only one set of pleader’s fee 
*, % @ — shoald have been allowed. e mere fact that defendants had 
CoLLgoTOR. `, ; ‘ 
oy Jaunpur, raised separate defences did rbt entitle them to separate-sets of 
Fae . fees, They had further to show that they had succeeded ‘on those ' 
- separate defences. In this case it was true: that the defegdant 
had filed separate defences, but they had succeeded on a defence 
° *which was common to them all. The suit had begn dismissed 
“with costs” and, in the absence of any reason recorded in the 
judgment, as required by Rule (30), that meant that only one 
fee ‘was allowed. 
° A. E. Ryves (with him Jang Bahadur „Zal and’ Kalindi Pra- 
° sad), for the defendanfs, opposite party, contended that the 
pe application i in revision did not lie. The case did not come with- 
° im the tegms of section 115 Civil Procedure Code. No question of 
jurisdiction was involved. 


* Moreover the application for amendment had been made after 

. long delay and the court should not interfere in revision in a 

e matter ofthis kind. On the merits the order complained of was 
right. 

i Kailas Nath Katju, in reply; submitted that the court had 

jurisdiction to interfere in revision. There was no other remedy. 

Such applications have always been entertained ayithout any ob- 


jection. Pe 
Baij Nath Prosad Singh v. Sham” Sundar Kuar, [1914] L L. R,, 4t 
i Cal., 637, : ; 
T. P Sankuratri Timmayyav. Uppalapats, [1914] 24 1. C., 878, 
Balak Pathak v. Sukhdet, 1914) 12 ALL. J. Ro 185. 
It has been repeatedly held by this Court that an order “grant- 


ing an application for amendment of the decree is subject to 


5 Revision. 
so e Surta v. Ganga, [1885] 1. L. R, 7 All, 875, 
P e 
° Hasan v. Sheo Parshad, {1893} 1. L. R, 15 All, 121. 


There is no reason why an order refusing ‘such an application 
ape. shuld not. If, in the one case, the court has np jurisdiction 
e.’ to ameng a decree whick: is in accordance with the judgment, it 

also has no jurisdiction, in’ the other, to pass a decree which does 


e : * s . ° äi d 
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not agree with the judgment, and then refuse to rectify the error.e Orrin 
Thert had been no delay in making the application, and thé point J914 


was really immaterial. It was the duty of the court to see that’ Paytan Das 
the decree was rightly drawn. Om 20, r. 21 was not imperative . 


- as far as the parties were concerned. oF Couttonon 
The following judgment was delivered by g > 
KNOX, J.—Pahlad Das, the plaintiff had brought : 2 suits inthe Knor, J. 
court. of the Subordinate Judge of Benares. Another suit® e 
had been * brought by Babu Girdhar Das. To all three suits j 


the Collector of Jaunpur and certain other persons were made 

defendants. By consent of parties the suit which was fully Heard 

out* wag suit’ No. go of 1910 in which Babu Girdhar Das was ‘ 
plaintiff. Full judgment was recorded if that case by the Subs . 
ordinate Judge of Benares, and in suit No. 92 of 1910 he recgrded ss. oor 
only this order, “ For the reasons given in my judgment. inpsuit No œ 

go of 1910 the suit is dismissed with costs, The other issues as 
need not be tried.” I am told by the learned *vakil for the 

applicant. that the concluding words of this judgment refer to 

additional issues which were raised in this case only and not in á e 
the other 2 cases. eThis decision was passed on the 23rd of 
September, 1911. A decree was prepared and apparently no z 
objection was taken to the minutes of the decree when they were 
drawn up as .required by Order 20, rule 2, of the Code of Civil 
Procedure. It*{s contended that into the decree thus prepared e 
an error got'in, namely, that in the schedule of costs drawn up 
2 sets of pleader’s fees were charged when only one set should 
have been charged if the rules prescribed by this Court for the 
guidance of Subordinate Civil Courts in this matter had been 
followed. The special rules referred to by the learned vakil for , 
the applicant are rulés 30 and 31 in chapter 21 of the General 
Rules Civil of 1911. It was not until the 17th of August 1912, or 
nearly a year after, that, the applicant discovered what he consider- 
ed to be an error and went to the Subordinate Judge of Benarese 
and asked him-to correct the decree and amend it by substituting* 
only one set of pleader’s fees instead of 2 sets, The Subordinate 

` Judge refused fo amend the decree. The reasons he give®are ° ° 


that the record beforé him did not show whether the defendants e 


‘ee > 7 ° ° 


7 e . e $ . 
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» , OML dn suit No. 92 had succeeded on a joint defence or on separate 


1914, defences. He held that it was the duty of the applicant to’send 
aaa Bas “for ¢he record or to file a gopy of the judgment, in the case, 
pees roe * namely, the judgment in suit k. go. He was not satisfied from 
oF JAURPUB what was before him that there was anything wrong dbout the 
Kaos, J. decree and he refused the application to amend. It.is contended 
before me that there is a manifest error in the decree. The 
defendants had on a joint and common defence sucgeeded and 
: were entitled in law as provided in the judgment only fo’one set of 
i costs. This being so, the lower court acted illegally and with mat- 
erialeirregularity in refusing to amend the decree so as to bring it 
in accordance with the judgment. In support of his cdntention the 
learned vakil referred m@ to the case of Baryhath Prasad Singh v. 
s o Shåm Sundar Kuar (1), also the case of Sankuratri Timayya 


ov. S% Rajah Upplapati Venkata Vijaya Gopala Raja Bahadur 

- Zemindad Garu (2) In the latter case the error put forward for 
cogrection wasea patent arithmetical error in the calculation of 
vakil’s fees. The Calcutta case is more on all fours with the case 

: before me, and there is no doubt that the learned Judges of 
* Calcutta High Court did act in revision, and did calculate the fees 

on a different scale from that to which the court below haq given. 

* I was also referred to the case of Sheobalak Pathak v. Sukhdei(8), in 

: which the orders given were that a clerical error shoyld be amend- 
ed throughout the record beginning with the plaiat down to the 
decree. Apparently the error, had run through the whole case. 

So far as I know Order 20, rule 21 is* not to be found in the rules 

š ° made under the Civil Procedure Code either by the Calcutta or 
the Madras High Court. It may be so but it has -not-been 
pointed out to me. It is a rule which is now part of the procedure 
‘enjoined by law, so far as the subordinate courts’ are concerned. 

Order ao, rule 21 gives a special and partictflar mode of procedure 

when a decré& has been drawn up by which the accuracy of the 

decree may, as far as possible, be ensured. As I have already 
pointed out the pleader connected with the case did not follow 

fhe rules there laid down but has now come in very nearly a year 

after he got the decree and asks that the decree may be amended. 


pee, ~% Lam*not in favour of exercising the powers of revision even if 
e 
a R ° i (1), [1914] I, Le R., 49 Cal, 637. (2) (1r914] 24 I. C., 878. 
e (3) [1914] 12 A. L. J. R, 185. 
e 
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I have them in fhis direction, I am also very @doubtful whether, 
the present error can properly be considered either as æ elerical 

or an anthmetical mistake. I decline to grant the application and. 
I dismiss*its I make no order as i a ° 

K. N. K. Application dismissed, 


Note. Or. 20, R. 21, C. P.C. referred t@in the judgment has been 
framed by the High Court of Judicature, N.-W P. under section 122 of 
the Céde of Civil Procedure, Act No. V of 1908 and runs as follows: 


“(1). Every decree and order as defined in section 2, other than a 
decree om order of a Court of Small Causes or of a court in the exercise® 
of the*fusisdiction ofa Court of Small Causes, shall be drawn up in the 
court vernacular. Assoon as such decree or order has been drawn up, 
and before it is signed, the Munsarim shall cause a notice to be pasted 
on the notice board stating that the decree or order has been drayn up, 
and that any party or the pleader of any party may, within six morning 
days from the date of such notice, peruse the draft decree or order an 
may sign it, or may file with the Munsarim an objection to it on the 
praune that there is in the judgment a vefbal error or some accidental 

efect not affecting a material part of the case, or that such decree or 
order is at variance with the judgment or contains some clericale oç arith- 
metical error. Such objection shall state clearly what is the error, defect, 
or variance alleged, and shall be signed and dated By (the person 
making it. . 

(2) lf any such objection be filed on or before the date specified inethe 
notice, the Munsarim shall enter the case in the earliest weekly list prac- 
ticable and shall, on the date fixed, put up the objection together with the 
record before the Judge who pronounced the judgment, or if such Judge 
has ceased to be the Jatige of the court, before the Judge then presiding, 

(3) If no objectfon has been filed on or before the date specified in 
the notice, or if an objection has been filed and disallowed, the Munsarim 


+ COLLEOTO: 
OF JANUPUR 


Civ 


igl4 * 


ws al 
PAaHLAD Das 
oe y. x 
B 


Ends, d °" 
e 


shall date the decree as of the day on which the judgment was prenounced es n 


and shall lay it before the Judge for signature in accordance with the 
provisions of rules 7 and 8. 


(4) If an objection has been duly filed and has been allowed, the 
correction or alteration directed by the Judge shall be made. Every 
such correction or alteration in the jydgment shall be made by the Judge 
in his own hand-writing. A‘decree amended in accordance with the 
correction or alteration directed by the Judge shall be drawn up, and 
the Munsarim shall date the decree as of the day on which the judgment 
was pronounced and shall lay it before the Judge for signature in accor- 
dance with the provisions of rules 7 and 8, 


(5) When the Judge signs the decree he shall make an autograph | 


nôte stating the day on which the decree was signed. 
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, EAST INDIAN RAILWAY Co. (Defendants) + 
versus f 
‘ BINDA (Piaintif)* p eee 


Code of Civil Procedure. (Act V of 1908), section 20—Cause of action—Goods 
sent to travel on two railways—Sutt for refund of part of the fare— 
Furisdiction. : . 

The plaintiff sent some goods from Cawnpore to Jagannath via Howrah. 

e The goods were to travel on the East Indian and the Eastern Bengal 

State Railways. He paid for the goods at 'maund rate ’ but subsequently 
discovered that it would have been cheaper if he had paid at ‘ waggon 


rate’. He brought this suit for recovery of the diffgrence at Cawnpore, 
* e Heid, that the cause of action arose partly at Cawnpore and the Small 

&ause Court at Cawnpore had jurisdiction to entertain the suit. Amolak 

v. wand C. I. Railway, Railway Cases 477, distinguished. 

CıvaL REVISION from an order of Babu Jagat Narain, Judge, 
Small Cause Court, Cawnpore. 

The facts of the case were as follows :— 

Plaintiff despatched large quantities of Dal Arhar from Cawn- 
pore on the defendant Railway to Jagannath Ghat on the Eastern 
Bengal, State Railway via Howrah. The East Indian Railway 
charges a special station to station rate for grain and seeds consign- 
ed from Cawnpore to Howrah. Such rate on’ actual weight 
was at the time Re 0-6-8 per maund, and the rate per waggon in 
minimum waggon loads of 380 maunds and over was Re 0-5-3 
per maund. Thè plaintiff booked his goods on five different 
dates but more than 380 maunds on each date. He, however, 
on each date, tendered his goods in more than one consignment 
a with separate consignment notes therefor, eacti consignment 
` being in itself less than 380 maunds, ‚He was given separate 
Railway rgceipts for each consignment and was charged at the 
higher rate of Re. 0-6-8 per maund, freight being payable at 

e destination, Jagannath Ghat, where it was realized by the Eas- 


-e tern Bengal State Railway from the plaintiff. 
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Plaintiff brought this suit in the court of Small Causes at 
Cagynpore for recovery of excess freight charged ly.sthe defen- 
dant Raijway Co. and contended that as ‘his consignments on 

. _ Civä Rev. No. 113 of 1914. 
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every date, taken together aggregated over 380 thaunds in weight, 
he ought to have been charged at the lower waggon rate of Sa 
0-5-3 per maund, The lower court decreed the claim in part. 

The deféndants applied in ee ° 

Ladlj Prasad Zutshi, for the applicant, contended that “the 
Cawnpore Court had no jurisdiction to entertain the suit. «The 
excess freight had been paid by the plaintiff at Jagannath Ghat 
and a suit, for recovery thereof could only be brought at Jagannath, 
Ghat! The@ mere fast that the higher rate had been entered in the 
Railway receipt at Cawnpore was immaterial. The case was 
covered by the decision of this Court in 

Amolak Ram v. Bombay, Baroda Co. Civil Rev. No. 228 of 1887 Meer 
on sth January 1888, reported in Indian Railway Cases, and ed., p. 476. 


Chunni Laly. The Nisam’s Guarranteed State Ry. Co., Ltd., ee I. hk. 
R., 29 All., 228 


relied on by the court below is really in my favour., There the 

goods were booked from Bezwada to Agra, the excess freight was 

realized at Agra, and the suit was instituted at Agra. ° 
In the second place, the plaintiff having expressly agreed at 
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Bwa . 


Cawnpore, at the time of despatch of goods, to pay freight at the ` 


higher rate, was not entitled to go behind his contract, 


Kawas Nath Kaiju, for the opposite party: The wholequestion | 


is, whether cause of action, wholly or in part, arose at Cawnpore. See 
sec. 20, Civil Procedure Code of 1908. The term ‘cause ofaction’ 
though not defined in the Code itself, has been considered in many 
cases in this Court, and held to mean every fact which it would,be 
necessary for the plaintiff to prove, in order to support his right to 
the judgment of the court. In this sense, cause of action, at least 
in part did undoubtedly arise at Cawnpore. The goods were 


tendered for despatch at Cawnpore, and contract as to their carriage , 


was entered intoat CaWnpore. See 29 All., 228 at page 231, The 
case of Amolak Ran v. B.B. and C. T. Ry, relied on ey the other 
side, was decided under the old Code and is not now good law. 


On the other point, it is submitted that the Railway Co, cannot® 
lawfully charge rates higher than those mentioned and provided ° 
for in its published Tariffs. The Railway Company is bound by 
law to defl without preference on equal terms with all pers®ns, 
and if any one has been, by mistake or otherwise, charged &t a higher 


rate, the Railway Company was boung fo refund the excess. Re- ° 
e . 


.. 
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CrviL „ference was madd to sections 60, 61, 77 and 80, of Indian Railways 
* 1914 "We (IX of 1890). ° 
Bast Ioan” _Ladli Prasad Zutshi, was heard in reply. Ps 
_ Rawwa yo. s . R ` 
ae The following judgment fas delivered by | - 
INDA ae ; 
Ray Knox, J.—The suit out of which this application has arisen 
œ '"" was brought by-one Binda. Binda had contracted «with the ‘East 


Indian Railway Company, defendant in the court of first instance, 
“for the carriage of grain and seed from Caynpore to Jagannath 
Ghat via. Howrah. He paid for the conveyance of several consign- 
ments certain sums of money based upon a special rate which was 
provided by the Company for the carriage of grain and seeds and 
which is known by the technical term of maund rate as epposed 
tp another rate known a$ waggon rate. Apparently after he had 
paid fhe money he discovered that the charge would have been 

e lower ifQe had contracted with the Railway Company to carry 
consignmfents of grain at the rate known as waggon rate. He ac- 
cordingly brotight the present suit asking fora refund of the 
amount which had been overcharged so far as a portion of the line 

e of the defendant railway company was concerned. The consign- 
ments had to travel over the railway of the defendant company 
and also over the Eastern Bengal Railway. For-the carfiage of 
the consignments over that portion which belonged to the Eastern 
Bengal Railway he made no claim. He sued in the court of Small 
Causes at Cawnpore. That court granted him a decree in part for 
Rg 165-9-6 out of the claim wich hed been laid at Rs. 214-1-11. 
It is now contended before me that the court of Small Causes at 
‘Cawnpore had no jurisdiction to entertain this suit, and the 
Railway Company base this contention upon a decision of this 
«Court in Amolak Ram and others v. The Bombay. Baroda and Cen- 
tral Igdia Railway Company (1). In answer the learned Vakil, who 
appears for Binda, refers me to the change which has taken place 
in section 20 of the Code of Civil Procedure. There is no doubt 
‘that that section is considerably changed from what it was in the 
*former Code of Civil Procedure. The portion which concerns the 


present case is clause (c) of section 20 of the present Code, In 

theld Code clause (c) section 17 ran thus “the cavse® of action 

arises.” Im the present Code the words now used are “ the cause 
. (1) [1888] JAR. C., 476. 
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of action, wholly or in part, arises.” The cas# of Amolak Rain | 


and others v. Fhe Bombay Baroda and Central India Railway Com- 
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pany (1), was a.case decided under the Code which was in forcein the eniem Ingtax 


year 1888. ‘Looking to the sh roe aie reasoning given in that 
. judgment I .am of opinion that that clse would have been differ- 
ently decided if it had been a case brought ynder the new Codg. I 
find that she,court at Cawnpore had jurisdiction to entertain the 
suit inasmuch as the cause of action at any rate in part had arisen 


in Cawnporé. This being so, the plea of want of jurisdiction fails, ° 


With reference to the second contention that the plaintiff is not 
entitled to alter the contract which he originally made with the 


defendant company as this is a Small Cause Court case, I am’ not, 


prepared to interfere. , The application is dismissed with costs, 


K. N. K. ° ° Application dismissed, ° 
(1) [1907] I. L. R., 29 All, 228. t 
. af 
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DEO NARAIN SINGH (Plaintif) 
versus 

GANGA PRASAD AND ANOTHER (Defendants) * x 

Hindu Law—Alienation—Son’s right to contest—Transfer at a time when son 

in mother’s womb. x ° 

A Hindu son subsequently born alive is competent to contest an aliena- 

tion made by-the father when the son was in his mother’s womb, Sabapats 

v. Somasundéram, 1. L. R., 16 Mad., 76, followed. Musammat Gaura 

Chaudhrainv. Chummon, W. R. Gap No. 340, not followed. Kalidas v. 

Krishna Chandra, 2 B. L. RS i03. Hannan Kam Chandra v. Phin 

Charya, I. L. R., 12 Bom, 105, Minakshi v, Virappa, 1. L, R., 8 Mad, 
189, referred to. 

SECOND APPEAL from a decree of V. N. Mehta Esq., Sessions 


Rataway Cor 
te . 
BINDA 
Knof, Je °“ 
or 


Decemberd,19 
eRIOHAR . 
od 


and Subordinate Judge,of Jaunpur confirming a decree of Munshi ° 


Kesri Narain Chand, City Munsif. 8 
This was a suit to set aside an alienation made by the father 
of the plaintiff on the ground that the father had no right to make 


it, The defence among others was that the plaintiff was not born® 


at the date of the alienation and could not challenge it. The court of ° 


first instance found that the plaintiff was in his mother’s womb at the 
` date of thé aNenation and relying upon Gaura Chaudhrainv. Chum- 


mon, W. R. Gap No. 340 and the opinion of Golap Chandra Sarkar, 


S. A. 1578 of 113. 
e ° 
e 


° e $ e A e H ; e 
žo R HICH COURT a0 [LLR 
Oivi, „(Hindu Law. p. 210, 4th ed.) beld that the plaintiff could not 
> a 1914 * questian the alienation, it dismissed the suit. Thedower appellate 
Ded Nera’ Court confirmed the decree. 
. Siwas «Plaintiff appealed. os 
akoa * e S. M. Suleman for the T E Rp } 
e.  PEASAD, å son is allowed fo participate in the ancestral property by 
~ the mere fact of his birth. I submit that “birth” meays cohcep- 
tion. He comes into existence .as soon as he is,conceived since 
: e | *when he becomes a member of the family. ,Conception, therefore, 


` gives him a sufficeint right to maintain an action to set aside the i 
father’s alienation, 

Yekeyamien v. Agniswarian, [1868] 4 Mad., H. C. 307s 311, 

Strange’s Hindu l aw, 182. 
, The case on which the court of first instance relied W. R. 1864 
. œ P “340,,does not lay down correct law. It has never been followed. 

e The cogect ław is laid down in 
- Kamara v. Srinivasa, f1887] L L. R, 11 Mad., 246, 
Sabaġathë v Somaundaram, [1882] 1. L. R., 16 Mad., 76, 
Madho Singh v. Hurmat Ally, [1868] 3 Agra 432 


š Jado Singh v. Mt. Ranee, [1873] 5 N. W. Pu, 113, 
* e Tulsi Ram v, Babu [1911] 8 A, L. J. Ra 733. 
Mayne, 449, i 
A N Tyevylian, 291, ° 
b aw 


The passage in Sarkar’s Hindu Law does not help the defend- 
ants. Ifit is read in the light of cases cited, it means that a son 
. cannot question an alienation unless he is bort alive. If.he is 

barn alive he has the same rig}t to question an alienation asa son 
„in existence. 

s Hanwant Ram Chandra v. Bhima Acharya (1878) L L. Ry 12 Bom, 

` 105, : ° 
A Charan Banerji, for the respondents, The whole ques- 
e tion is whether a child in the womb is q child born. The only 
reasow why he is allowed to question an altenation is that heisa 
co-owner afid an alienation cannot be made except with his 
i consent. Isa child in the womb a co-owner on the date of aliena- 
= . *tion if subsequently born. There is no doubt that in certain cases, 
* e. g. in cases of succession, partition etcetra his rights will date back 
to the conception if he is born alive. The cases of alienations 


* œ,  shofild be governed by the principles upon which cases of dona fide 
re e 
» ° purchaser are governed. 


i s. S: M. Suleman, was edie in reply. 
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The judgment of the Court was delivered by * . - j y a 

BANERJI, J.—The suit which has given rise to this appeal was igi4 4 


brought by the plaintiff appellant for a declaration that a sale-deed oro Rani 
dated the'17th of August 1909, executed by his father Hanfraj , mee ig 
Singh in favour of Naurang Singh, the predecessor-in-title of fhe ganas 
defendants, is null and void as against the plaintiff. The validity —— o = 
of tle sale is questioned on various grounds. The lower court Banepa 
has dismissed the suit on the finding that the plaintiff was born , 
after the date of the gale and is not, therefore, entitled to question 
its validity. It: has further been found that the plaintiff was in . 
* his mother’s womb when the sale was made and it is not dispyted 
for the purposes of this appeal that the property sold is ancestrale 
property, The question to be determined in this appeal is whe- 
ther a son who was in his mother’s womb at the date of arf . 
alienation by the father of ancestral property can conteste the 
alienation. The decision of this question depends onthe further 
question whether a son in the mother’s womb can be deefned to 
be a co-owner of joint ancestral property. . s 
Under the Mttakshara a son acquires an interest in ancestral 
property by birth, the reason for the rule being, as pointed out by e 
Mr. Golap Chandra Sarkar in his Work on Hindu Law, page 210, 
4th Edition, that the father and other ancestors are reproduced in æ Dr 
the son. The question is whether birth relates back to the period 
when the child was in its mother’s womb. Under other systems of 
law, such as the Cfvil Law and the English Law, a child is deemed for g 
some purposes to be born when it ig in its mother’s womb. This 
rule is in several instances recognized by the Hindu law. In the + 
case of succession by a posthumous son he takes a share in his 
father’s property from the date of his father’s death, and he is 
regarded as being in existence though he is only in his mother’s 
womb and not actualty born until afterwards. Again, in the 
case of partition, a son i utero at the time of ‘partition is 
deemed to be in existence and the partition may either be 
postponed or a share should be set apart for him. (See ° 


Strange’s Hindu law, page 182, Jollys Tagore Law Lectures, page * 

132, Kalidas Das v. Krishna Chandra Das (!); Maynes Hindu 

law, section 472, 7th ed). It has also been held that the “righteof „= ° 

a sonin the womb could not be defeated by a Willemade by oa 
the father.” Hanmant Ram Chandrq@ev. Bhimacharya (2) and - . 


(1) [1869] 2 B, L. R., 193. F. B. Rulings. (2) [1887] I. L. R,12 Bom, t05. e 


i 
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Crm | Minakshi v Viappa. (1). So that in the cases of succession, 
” è ip partition and Will a son in the womb has been regarded as one 
Deò Nana in esse. There is nothing to show that in the case of'an aliena- 
D Bwa tioh by sale a different rule pbtains. Our attention ha$ not been 
aano called to any text of e ie in which an alienation „has been, 
e. PMB  exoluded from whateis deemed to be the general rule. The courts 
“Banerji, J below have relied on a passage in Mr. Golap Chandra Sdđrkar’s 
Hindu Law, page 210, 4th Edition which is as follows :—“ A child 
* in the womb is not entitled to all the rights of a’child i sose. 
° A son’s right of prohibiting an unauthorized alienation by the 
father, of ancestral property cannot be exercised in favour of an 
e unborn son” The learned author has referred to the cage of 
x Musammat Gaura Chaudhrain v. Chumpan Chaudhri» (2) as an 
. *ayithority for the proposition laid down by him. That case no 
doubt? supports his view but it was dissented from by the Madras 
High Court in Sadapatht v Soma Sundaram (8). The learned 
Judgeg held that” an alienation by a Hindu to a dona fide pur- 
chaser for value is liable to be set aside by a son who was in his 
e mother’s womb at the time of the alienation.” In the recent case of 
© Sri Datla Venkata Subha Raju Garu v, Gatham Venkatrayudu (4), 
the same court assumed that a son could contest an alienation 
oo æ made ‘by his father at a time when the son was in his mother’s 
? - womb. The same view appears to have been adopted by the 
`` Bombay High Court. (See West and Buhler’s Hindu Law, p. 803). 
We agree with this view. Both on authority and on principle 
We are of opinion that a son Subsequently born alive is competent 
fe to contest an alienation made by the father when the son was in 
the womb. The court below was, therefore, wrong in. dismissing 
the suit on the ground on which it dismissed it. We allow the 
e appeal, set aside the decree of the court wbelow and remand the 
cast, to that court with directions to re- admit it under ‘its original 
number in “the register and dispose of the other questions which 
arise in the case. Costs here and hitherto will be costs in the 

æ. * cause. 


j M. L. N. : Appeal decreed, cause remanded. 
AEn D 11884] I. L. R.,8 Mad., 89.. (2) [1864] W. R, Gop. No. 340. 
» — R R (8 [1892] IL L. R, 16 Mad., 76. (4) {1914] 27 M.’L. Jn 589, 
° 2 . re gora 
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: MANGAL SEN AND OTHERS (Plaintif) < > Am 
` Versus wi4 e 
. MOHAMMAD HUSAIN AND ANOTHER (Defendants) Decemb a: 


Contract—Parkies—Privy— Plaintiff not a party—Settlement tn his favour— RIOHARDS, . 
8 A Right of suit. % 00.3 


A party cannot, as a general rule, make another person liable upon a Bann, 8. 
contract to which the suing party was not a privy. 7 


~ 


A certain muafidar was liable for payment of zemindari dues ¢o the 

e Plaintiffs. „He gave a lease of the muafi tothe defendants on con’itidh 
that they would be ligble for payment of zęmindari dues, The plaintiffs 
brought this Suit for recovery of zemindari dues against the muagdar 9 
and ‘his lessees, The suit against the lessees was decreed bẹ the court °° 
of first instance and this decree was upheld on appeal. Ẹeld, that the e 
plaintiffs not being parties to the contract between the muafidgr and his Sa 
lessees could not take advantage of that contract. ° 

Khwaja Mohammad Khan v. Husaini Begam,1. L. Ra 32 All., iG: 


Touche v. The Metropolitan Ratlway Ware, L. R., 6 Ch. App., 671; e 
distinguished. . . 9 
APPEAL UNDER Section 10 of the Letters Patent from a judg- 
ment of Mr. Justice Tudball, J. reversing a decree of R.°C. Tute æ gani 
Esq, Second Additional Judge of Moradabad, who confirmed a ` 


decree of Babu Kauleshwar Nath Rai, Munsif of Amroha. 

-The case originally came on before Griffin, J. who referred two 
issues. for decision to the eourt ‘below. It then came before 
Tudball, J. tae, G 

The material facts appear from the judgment of 


TUDBALL, J.—On the two issues remitted by my learned pre- 
decessor. the court below has found, in regard to the first that ° 
a sum of Ks, 790, cash “was recovered by the defendant No. 3 
from the ‘defendants Nos. 1 and 2 in respect to the years‘in suit ; 
and on the second issue, it has also come to a finding but it, 
seems to me that that issue does not arise and requires no decision , 
in this appeal. Tlfe facts of the case may be very "briefly stated 
as follows. The village in question consists of 2 paftis:ope6 . e 
biswa putti and the other 14 biswa putti. It is held’ reyenue-free, ° aes 
In the land which constitutes the village there are 2 classes of | : i 
*LPA, 19 of 1914. 
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proprietary tighta the so-called zemindari and’ the so-called 
muafidext. The zemindar is a person to whom the muagdar 
has to pay 10 per cent of his collections in the case of cash rents 
and «2 seers per maund in the case of rent payable in kind, 
The person in possession is the suafidar. The sole right’ there- 
fore of the zemindar jin this village is to recover the above men- 
tioned dues from the person in possession. How this. right axose, 
it is impossible to say on the present state of the record. 
‘There is no evidence on the point at all. The present, plaintiffs 
have acquired the zemindari rights, z. e„ the right to recover the , 
10 per cent from the person in possession, They have also acquir- 
ed the 6 biswas putt? of the so-called muafidari rights. As 
Owners of the zamindari rights they have sued to recover the*ro 
per cent dues from the*wner of the 14 bisWa pugf on the collec- 
tiots made in respect to that putts for the years 1316 and 1317 
F. The owner of this puttf gave a lease thereof to the defendants 
Nos, I ang 2. The plaintiffs impleaded them as defendants. By 
the terms of their lease, these first two defendants agreed with 
the defendant No. 3 to pay to the zemindar his Aag-t-semindari. 


` The courts below have given a decree against the first two defen- 


dants holding that they were bound by theig contract with defen- 
dant No. 3 to pay the Aag-t-semindar? to the plaintiffs. The plea 
taken on second appeal is that* there was no privity of contract 
between the plaintiffs and defendants Nos. 1 and 2, that the 


hag-t-sentindari in ‘question is not a charge upon the land, there 


cannot be said to be a covenant running with the land, and that, 
therefore, the plaintiffs were “not @ntitled to a decree as against 
the lessees though they may have been entitled to one as against 
defendant No. 3, the lessor. In the case of a contract the ordinary 
rule is that a person who is no party toit though entitled toa 
benefit under it, cannot enforce it. There are vertain exceptions 
to this rule though they are rare. Thére being a total absence 
of evidence as to how the Aag-t-semindari arose, it isnot shown 
that the zemindar’s dues area charge upon the land, and it is 
"impossible to say that there is any covenant running with the 
“land which Would bind the transferees, In the present case the 
plaintiffs being no party to the contract between defendants Nos. 
I and 2 ang defendant No, 3, they are not entitled to enforce that 


contract as against the former. Morally no doubt the appellants 
* s Fe 
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are bound to pay to the plaintiffs, and it is this moral duty which Orvit 
the courts "below have attempted_to enforce by their decrees. It 1914, a 


seems to me Impossible in the circumstances of the case to give the MANGAL BEN 
plaintiffs ‘a decree as against the, defendants Nos. 1 and 29 The Monambap 
mere saving of multiplicity of suits is not a sufficient ground to Husain 

give the plaintiffs a decree against a person who is not liable to Tudal, de 


them in law. It has been suggested that the court might make - 
the defendant No. 3 a party to this appeal and give the plaintiffs 
a Uecree*as agaiyst him. The unfortunate part however is tHfat e : 


the plaintiffs were content with the decree given by the court of 
first instance as against only defendants Nos. 1 and 2, These two 
defendants appealed. The defendant Nos. 3 who was exempted 
in the first instance,was no party to the ‘appeal in the court below. « 
It is impossible, therefore, to make bim a party to the present œ 
appeal though there cannot be any doubt whatsoeversthat he is ** 
liable to the plaintiffs for the amount due to them «and could not* 
rid himself of that liability by granting a lease to the other two 
defendants. I, therefore, allow the appeal and set asidé the 
decrees of the courts below. In ‘the circumstances, however, , 
the parties to this appeal will pay their own costs throughs 
out. : 
Plaintiffs appealed. . i a wee 
Tej Bahadur Sapru, for the E TR The general rule is that 
a contract can be enforced only by a person who isa party toit ` , 
But where a contract is entered into between two persons for the 
benefit of a third person that peron is entitled to sue. 


Khwaja Muhammad Khan v, Husain Begam, [1910] L L. R., 32 All, . 


410, 


‘That case was in point. Certain money was to be given to the 
plaintiff by her father-in-law who had entered into a contract with 
her father to pay the money. Their Lordships of the PrivyeCouncil 
decreed her suit holding that 

Tweddle v. Atkinson, {1861} 1 B. & S., ~ 
did not apply to India, -~a 

The same view was taken at Calcutta-in a case where a debtor 
had transferred his liability to a third person. , 

Debfiarayan v. Chunnilal, [1913] I. L. Rẹ 41 Cal., 137. j oF 

In the present case the lessees havexgcuted a KaBuliat promis- * » 
ing to be “ responsible for Zemindafi ' dues.” ` 


e e> : (J 
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Civiu Claims l#ke thgse were based upon equitable groundsand equity 
1914 was in favour of the plaintiff. He then referred and «discussed, 


è 
Gregory Parker v. Williams, £1817) 3 Mar., 528 S. C. 


K Touche v, Metropolitan Railway, '1871] 6 Ch. D., 67. e 


Monsanto . Fahandar Baksh Mullik v. Ramlal Hasra, [19t0\ I. L. R., 37 Eal., 449. 


Mangar, SEN . 


B. E. O'Conor, for the respondents. A person who ‘is nota ` 
A party to a contract cannot sue. Unless he accepts all the rights ' 


i and liabilities under the contract he cannot be said tó be a ceste 
. gue trust. In the cases cited the benefit accrued ‘to fhe plaintiff 
je and he accepted the benefit. In the comparfy case thé’ contract 
- was accepted by the company and so th©company was held liable. 


In thg Calcutta case the plaintiff had acknowledged the transferee 
feom the debtors to be his debtor. Unless special circumstances are 
proved the case cannot bg taken out of the general rule. No such 
cirgumstances are proved. The general rule is, therefore,applicable. 


Te ‘Bahadur Safru, in reply. Acceptance on the plaintiffs 
part was quite immaterial and even if it was necessary the mere 
fact, that the plaintiff brought this suit against the lessees showed 

that he accepted the defendants to be his debtors. 

as The judgment of the Court was delivered by 
Richards, O.J. À * RICHARDS, C. J.—This appeal arises out df a suit in which the 
„Plaintiffs, claimed zemindari dues., They made defendants*to the 
“suit a certain muafidar and also two lessees from the muafidar. It 
is admitted that the zemindars were entitled to dues (though not 


. the amount claimed) from the msxafidar. Under thé terms of the 
leasg the other defendants, that is, to say, the lessees from the 
muafidar undertook to pay the zemindari dues. The plaintiffs 
mainly claimed against the lessees but stated that for the sake 
of precaution the muafidar was also made a defendant and ‘that 
ifthey were not entitled to a decree against the lessees they 
might have a decree against him. The lessges (the respondents to 
the present appeal), pleaded first that they were not liable to the 
plaintiffs inasmuch as they had never entered into any contract 
with them, and secondly that if they were at all liable the dues 
were not as claimed by the plaintiffs. The court of first instance 
granted a decree against the present respondents exempting the 
e . muafidar. The respondents appeal with the result ¢hat the 

> Pa ` decree of thg court of first instance was confirmed. The plaintiffs 
° ` preferred no appeal agaist the dismissal of their claim against the 


Lee] 
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muafidar. In second appeal to this Court the decæeș of the courts Cir 
; 3 eee 
below.were set aside and the plaintiffs’ suit dismissed. Against 1914 


this decree the plaintiffs have preferred the present Letters Patent 
Appeal. Tht only point to be decided is whether or not unfer 

the circumstances of the present case the plaintiffs were entitled 
to sue the defendants, the lessees. It is admitted that there was 
no ptivitys of contract. It is also admitted that the respondents 
liability (if any) is under the terms of their contract with their 
lessor the .ytfafidar. eIn our opinion the learned Judge of this 

Court was correct in the view he took. 

° The learned Advocate, on behalf of the appellants, contends 
that, wherever there is a contract under which a third party may, 
obtain adbenefit, he is entitled to sue upon that contract just as 
fully as he could *do if he had been a party to it. We think that, 
such a proposition is altogether too wide. In the present cage, it ‘is 
pretty. clear that if the plaintiffs thought it was to their advantage 
they might even have refused to recognise the respondents as the 
persons liable to pay their dues. We may also point out that m 
many cases it would be extremely inconvenient that parties should 
be sued by persons who were no parties to the contract. On the 

„strict words of the * present contract the lessees as between 
themselves and their lessor were liable to pay the “zemindari 
dues,” and yet we find that there is a difference of opinion 
between the plaintiffs and the respondents ‘as to what these 
dues were, The plaintiffs never agreed to accept the respondents 
as the persons to whom they would look for the payment 
of their dues, They never in any way altered their position 
in consequence of the contract which the respondents entered 
into with their lessor. We think there can be no doubt that the 
general rule is ‘that a party cannot make another person liable 
upon a contract to which the suing party was not privy. There 
are no doubt exceptions to this rule. We think that it may fairly 
be said that in all such cases as the defendant would be liable 
in a “Court of Equity ” the courts in this country should hold him 
liable. But we do not think that the present is a case in which a 
“Court of Equity” could grant the plaintiff relief. The case of 
Khwaja Muhammad Khan v. Husaini Begam (1), has been cited, 
In that case there was‘a marriage arrangement between the defen- 

@) [i910] L L. R32 AÑ., 410. i 
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dant and the father of the plaintiff whereby thé defendant agreed 
to pay Rs 500, a month to the plaintiff and charged certain pro- 
perty with the payment of the money, It was held that the plain- 
tł, although no party to the contract, was entitled to enforce it, 
At page 413 of the report their Lordships of the Privy Council say, 
“Here the agreement executed by the defendant specially 
charges immoveable property for the allowance which He binds 
himself to pay to the plaintiff ; she is the only person beneficially 
entitled under it. In their Lordships’ judgment although fo party 
to the document she is clearly entitled to proceed i in, equity to 
arioree her claim.” 


* The case of Touchev. The Metropolitan Railway Ware-hgusing 


' Company (1) was also quoted. There the plaintiff had done work at 
* the instance of a promoter of a company. The Articles of the Asso- 


ciatien provided that in certain events the sum of £ 2,000 would be 
paid to one of the promoters for the plaintiff who had done the 
work” It was held that the plaintiff could get the money from 
the Company. A copy of the Articles of Association had been 
sent to the plaintiff, he had done the work and the 
„Company had got the benefit of his labours, 


In the case of Deb Narayan Dutt v. Chunni Lal Ghose (8), it 


` „was atso held that the plaintiff, though not a party to thé arrange- 


ment, between the defendant and the third party, was entitled to 
be paid a sum of Rs 300 and interest. At page 142 the facts of 
the case are briefly, stated by the learned Chief Justice. “On the 
22nd of July 1899, defendénts Nos. 1-4 borrowed from the plain- 
tif a sum of Rs 300 and by way of security for this they gave a 
personal covenant by a registered bond and also purported, though 
ineffectually, to create a charge by deposit of a patta relating to 
immoveable property. Interest was paid upon this bond upto the 
13t of April 1903, and on the 18th of August 1903, defendants 1-4 
executed a registered instrument of transfer of all their property, 
moveable and immoveable, to defendant No. 5 fora sum of Rs 2,000, 
becoming thereby as the plaintiff describes it ‘rightless.’ This 
Rs 2,000 was not all paid in cash but there was the provision and 
declaration in the Kaéa/a that out of this consideration money of 
RJ 2,000, amongst other things the sum of Rs 330 dite fo the plain- 
tiff shoulfi be paid-by, the defendant No. 5. On the very same day 
aj [1871] L. R, 6 Ch. Apb., 67. (2) (1913) L L. Ro, 41 Cal, 137. 
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a fresh EN between the plaintiff and the’ defendant ‘No. 5, Cvit 


by which the liability of defendant No, § under the transferwas ° 1914 b 
sokkon! edged and accepted, was entered into and either then or Manasi SeN 


in connection «therewith his patéa was handed over to defendant. % i 
. MOHAMMAD | 
No. 5. . Husar 
It is clear that in all these cases the plaingiff had an “equity” + pichardapc, Jy ea 
which ewould always have been enforced by an English Court of - - 
Equity. The ‘facts of the present case, as already pointed out, 
are quite different. We think the view taken by the learned ¢ é i 
Judge of this Court was correct and we dismiss the appeal with 7 
*costs. è bi 
M. L. N. ; . Appeal dismissed.’ 
s . . 
. a ° . 
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RAMJI AND OTHERS (Defendants) N Crvin 
e 7 oe 
versus s 1914 
KOMAN DAS (Plaintif)* : Novembers£4. 
Code of Civil Procedure (Act Y of 1908)—Order 40, Rule 1—Provisional ordery e — 
uppointing a veceiver—Appeal. ú pin y 
Where a Subordinate Judge made an order ‘ provisionally ’ appointing men a 
a receiver and called upon ‘the parties to put in their claims regarding the ®” 
person and power of the receiver,’ held, that the order was not one appoint- * 
ing a receiver and no appeal lay against that order. 
‘First APPEAL from an order of J. C, Moore Esq, Subordinate i 
Judge of Muttra. . ` . 
In the course of a suit for sale on the basis of a simple mortgage e ~'e 
the plaintiff applied for the appointment of a receiver ‘of the 
property. The application was eppesee by the defendants. The 
court passed the following order :—“..... I allow the application e 
provisionally and call on the parties to put in applications showing 
their claims regarding the person and power of the receiver and 
the income, if.any, that is to be paid by him to the objectors,” 
The defendants appealed, $ sai 


Sundar Lal, for the respondent, took a preliminary objection ° 
to the hearing of the appeal :—The order appealed against is 
only a provtsienal order; there has been no actual appointmênt paren 
of a receiver yet. No appeal lies from such an order, œ e . 
© F, A. F. O. No, 107%} 1914. . : f $ 


e e. ' 
e e . R $ . ‘ 
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CiviL Gulsari Lale for the appellants, in reply to the preliminary 


» . uM © objection :—The order appealed against falls within the scope of 
-Raiz » O. 40, R. 1. To all inténts and purposes the order is one appoint- 
ing a receiver, as it is an order deciding to appoint one. 
The essence of the mattgr isthe decision whether a receiver | 
as . *shquid or should ngt be appointed; the name, emoluments 
= etc, of the individual are only matters of detail. The plaintiffs 
application praying for the appointment of a receiver has been 
o * distinctly allowed, although the word “ provisionally,” has been 
added. A provisional or temporary appointment" of a receiver 

‘ig all the same an effective appointment for the time being. 


° ve 
© Komgan Dag. 


* Sundar Lal, was not heard in reply. 
= e 


. - The judgment of the Court was delivered by ` 


amiet, J. e | CHAMIER, J—This is an appeal agate ‘an order which is 
said to be an order appointing a receiver, and, therefore, appeal- 
able uhder Order 43, Rule 1 clause (s) What the Subordinate Judge 
says Ø this:—I allow the application provisionally’ and call 
én parties to put in applications showing their claims regarding 
í the person and power of the receiver and the income, if any, that 
e isto be paid by him to the objectors.” It seems to us that the 
Subordinate Judge came to the conclusion that it was a case in 
e. e  which'a receiver should be appainted, but he did not firfd-himself 
? in a position to definitely appoint a receiver without further in- 
formation. ‘ The language used is no doubt peculiar ; but it seems 
to us impossible to say that the Subordinate Judge has in fact 
appointed a receiver. His Yanguage amounts to no more than 
ee A an expression of opinion that a receiver should be appointed and 
a statement that he proposes to appoint one. We hold ,that no 
appeal lies against the order. We, therefore, dismiss this appeal 
e and we direct that the costs of this appeal be costs in the cause. 
i ie Appeal dismissed. 
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SİNGER MANUFACTURING CO, (Plaintiffs) . byu `. 
. versus? 1914 
E. FLYUN AND OTHERS (Defendants) * : November, w 
Limitation Act (IX of 1908), Article 48—Wrongful detention—Non-payment of Knox, J. 
rentekefusal bo deliver —Cause of action, $ , 
“The'mere non- ~pafment of rent does not amount to a wrongful taking Ty ga 
or wrongful detention of property within the meaning of article 48 of - 


the Limitation Act. . 
» 


The plaintiffs let out a machine to the defendants on payment of Rs. » 
per month. No rent was paid by the defendants for over three years. ° 
The plaintiffs shen required the defendants to return the machine, and ov . 
their refusing to do so instituted this suit. Weld that the suit sas Tot e ag 
barred by limitation, the cause of action having arisen when, the, demand 
was made and refused. Gopal Chandra Bose v. Surendro Nath Dutt, ` 
12 C. W. N., 1010, Wilkinson v. Verity, L. R., 6 C. P., 206, Gopalasami v, 
Subramania, I. L. R., 35 Mad., 636, followed. Ram Singh v. Salig Km, 
I. L. R, 28 All, 84, distinguished. k 
CIVIL REVISION from an order of Babu Ram Chandra Chay- e 


dhri, Judge of the Court of Small Causes of Allahabad, 


On 27th January 1908 the defendants took from the plaintiffs e 
company a sewing machine on the hire purchase system. Rs. 80 . 
was the price fixed. Rs, 20 was paid in advance and the balance 
was to be paid up by monthly instalments of Rs. § as hire or 
part price. One of the stipulatiows was that if the defendants 
failed to pay the rent of any month in advance the plaintiffs might, ° . “ 
withoyt prejudice to their right to recover arrears of rent, terminate 
the hiring and retake possession of the machine. It appeared 
that four months’ rent was paid ; after that there was default since * 
27th June 1908 On 8th August 1913 the plaintiffs brought g suit 
for delivery of the machine or in default for its value, and for 
Rs. 40 arrears of rent from 27th November 1912 to 27th July 1913, 

It was not shown that the defendants had never refused to deliver® - 
back the machine.on the plaintiffs’ demand. The Court of Small ° 
Causes dismissed the suit holding that it was barred by Bevo 
The plainttffy applied i in revision. . 


* Civil Rev. 46 of 1914. ° 
SOT II B 
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Civiu Peary [al Banerjee, for the applicant—-The lower court has 
a BDH, “failed to appreciate the relationship between the plaintiffs and the 
Sunazhk _ defendants who as hirers were in possession on behalf of the 
Pretala - plaintiffs. The defendants’ possession being “in its inception ad- 
è * mittedly permissive continued. to be so unless there was some act 
EE on their part of assertion of adverse title or a refusal fo deliver ` 
me! back the machine on the plaintiffs’ demand. Mere non-payment 
of rent when due did not constitute the possession wrongful. The 
E R «detention becomes wrongful only from the date of refysal to, deli- 
ver, I rely on the following rulings :— pii - 
J » Shumboo Chunder v. Pran Kristo, [1870] 14 W., R., 322, 
š $ Gopalasami Ayyar Y, Subramanta Sastri, [1911] E. L. R, 35 Mad, 636, 
. P Gopal Chandra Bosey. Surendra Nath Dutt, [1908] 12 C. W. W., roto. 


*-, Time did not, therefore, begin to run from the occurrence of 
defawitein payment of rent, and the view taken by the lower 
court is wréng, 
de Sein {with him J.J. Simeon), for the opposite party.— 
Having regard to the stipulations of the contract between the parties 
e the plaintiffs?’ cause of action for recovery of the machine accrued 
when the defendants failed to pay rent for amy month in advance, 
There is no doubt that the plaintiffs became entitled tq sue for 
e delivery of the machine on 27th June 1908, the date of default in 
payment ‘ofrent. Time commenced to run against him from that 
. date, and from that date the defendants’ possession became 
wrongful. The suit was brought more than three years after that 
date. Hence it was barred bY limifation and the Judge rightly 
$ ` dismissed it, 


, Moreover, even if the decision of the Judge on the point of 
limitation be wrong in law it ought not to be questioned by way 
of revision. He had jurisdiction to decide the matter and although 
he nfay have come toa wrong decision in ‘law that is no ground 
for interference in revision, 

«| Kam Singh v. Salig Ram, [1905] 1. L. R.. 28 All, 84; at p. 87, 


Section 25 of the Small Cause Courts Act js not. intended to 
. give what would practically be an appeal in every case. 
Si, [28h ° Sarman Lal v. Khuban and others, [1894] L. 1.. Rọ, 16 Adl.,476, 


S Peary "Lal Banerjee, was not heard in reply. 
The following judgment*was ‘delivered by 


` . 
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KNOX, J.—This is an application for revision ‘ofean order passed, 
by the Judge of the Small Cause Court, Allahabad. The case as 
laid before the Small Cause Court Judge briefly is that on the 27th: 
of January 1908, the defendants who are the second party in’ this 
- court took a machine from the Sing@ Manufacturing Co. on, what 
is known as, the hire and purchase system. The value of the 
machine*is.said to be Rs, 80 and in the plaint it is alleged that 
Rs, 20 has been paid and the balance which was under the agree- 
ment between the parties to be recovered by monthly instalments’. 
of Rs. 5 has not been paid. The last date on which, it is said, ° 
payment of this monthly instalment was made is put as April 
1998. The relief prayed for by the plaintiff was that a decree 
be pagsed against the defendants for Rs. 40 rent running from 
27th November 1912 to 27th July 1913, and for delivery of ,the 
machine or for its value together with costs and future 4nmterest. 
In the reply it was contended that the suit was barred by limita- 
tion. There were other pleas but for the purpose of this applica- 
tion it is unnecessary to consider them. The court below having 
found that the case was within its jurisdiction went on to hold that 


the claim was barred by limitation, The articles which the court ® 


- below considered were articles barring the claim are’ articles 48,49 


and 50 of the Limitation Act.* Holding that the suit was barred e 


the court below dismissed it. This Court is asked to interfere on 
the ground thatthe court below has entirely failed to appreciate the 
relation existing between the plaintiff and the defendants who had 
hired the machine and who dre in “possession of it on behalf of the 
plaintiff. It is difficult to understand the reasoning adopted by 
the ‘earned Judge of the court below. In his judgment he says 
that under clause (d) of the agreement entered into between the 
parties the ownet could terminate the hiring and retake possessiorf 
of the machine and accessories. He holds that the Gguse ofeaction 
accrued when the hirer failed to pay rent in any month in advance. 
This failure first took place according to the learned Judge i in 
June 1908 and the suit became barred under article 49 of the 
Limitation Act With effect from 27th June 1911. I think the 
learned Judge has entirely overlooked the conditions of the trans- 
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action with regard, to this machine. There could not have been - 


any wrongful taking or wrong ful deteptian until there had been 


some overt act ofwrongful taking ‘or some demand made by the 
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company and refusal ‘by the defendants, The mere non-payment 


of rent. would not amount to wrongful taking or wrongful d&ten- 
tion, The act of the defendants would appear to fall, if it falls 
at afl, under this article under wrongful detention and that act 
would only begin on the date when a demand for the «machine - 
had ebeen made by tlf company and refusal by the defendants to 
deliver it had been set up. This is the view which I takt. I’ am 
fortified in this conclusion by the view taken under similar cir- 


"cumstances by the Calcutta High Court in Gapal Chandna Bose v. 


Surrendra Nath Dutt (1). The learned Judges in that case held 
that the decision on a point of this kind should be in accordance 
with the decision in Wilkinson v. Verity (2). The Madras High 
Court took the same. vigw in Gapfalasamt A rar v. Subfamania 
Sagiri (3). They refused to consider the contention raised in that 
case that mere silence of the defendant amounted to refusal, This 
case goes further than the present case. By the opposite side I 
was refeffed to Ram Singh and another v. Salig Ram and Kure Singh 
(6° That case really deals with the question of jurisdiction and 
whenea decision in a Small Cause Court case should or should not 
be interfered with by this Court and not with, limitation. I have 
no doubt that the decision arrived at by the learned Judge of the 


oe e Small Cause Court is not according to law or justice and cannot be 


- . 
e 


supported. I, therefore, thinkthat this is a case in which I should 


interfere with the decision of the court below. That.decision being 


upon a preliminary point I set it aside and return the case to that 
court with direction to re-entér it òn the file of pending cases 
and to dispose of it according to law. The second party will 
pay the costs of the applicant so far as this revision is cancerned. 
B. K. M, Decree set aside, 


e. (1) [1908] 121C. W. N., roto. (2) [1831] L. Rn 6 C. P., 206. 


(3> [igttyl. L. R, 35 Mad., 636. (4) [1g05] 1. L. R, 28 AIL, 84. 
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* \<MOQOL CHAND AND OTHERS (Platntipsy® 


Declaration—Reduction of mortgage debt—Impossibility of—Infunction to 
compél mortgagee to eyhance rent—Suit for arrears rs of enhanced rent 
Maintatnability of. 


The plaintiffs made a usufructuary mortgage of certain shops in favofir 


of the defendants, At the time of the mortgage the shops were let“out : 


f tenants who paid Rs. 30/8 as rent. The mortgagees were to realise 
this amount in Ijeu of thterest, According to the stipulations in the deed | 
the mortgagors had a right to enhance or reduce the rent and they were 
liable to make good the deficiency in case of reduction of rent art Were 
entitled to receive the excess, month by month, in case of erthanéement. 
Sometime after the mortgage the mortgagors alleging that they Gpuld let 
out the shops at an enhanced rent of Rs. 4/12 per month gave g notice 
to the tenants to vacate and to the mortgagees to compel them to vacate. 
The notice not being complied with this suit was brought (1) for an 
injunction to direct the mortgagees to entiance the rent, and (2) in thes 
event of their failing to do so, to declare that from the month of Septem- 
ber the plaintiffs shall be entitled tochave the sum of Rs, 4/12 per month 
credited to the reduction of the mortgage debt, 

Held, that the suit was not maintainable in the absence of any allega- 
tion that for over’ a specified period of time the mortgagees have persistent- 
ly and without reasonable cause been letting the shops for less than thei 
letting value. 

Held also, that the declaration being an impossible one could not be 
given. 

Held further, that the mortgagors could maintain a suit for arrears of 
enhanced rent but at this stage the court refused to allow them to change 
the nature of their suit. ah 

First APPEAL from an order of H. E., Holme EX, District 
Judge of Aligarh. 

The plaintiffs mortgaged four shops, the mortgage purporting 
to be usufructuary. At that time the shops were occupied by 
tenants paying a rent of Rs. 30-8 per month, and the mortgagees 
were to reaļisę this amount in lieu of interest. According 
to the stipulations the right to enhance or redace the 
rent remained with the mortgagors; gnd the mortgagors were 
$ * Fe. F.Q. No, 106 of 1914. 

e 


e b 


N 


o 
. 
° 
° . 
C1vIE 
——e 
1914” 
Notember,26. 
CHAMIER, J. 
Piagott, J. o 
od 
2 
s -< 


® 


MooLCHAND. 


86: o . HIGH COURT . LIR 


. 
e 


Cryin © liable to make good the deficiency in case of reduction of rent 
1914 


. Roszaw Lan Enhancement, in cash month by month. Some time after the 
$ at: 


and were entitled to receive the amount of excess, in tase of 


mortgage, the mortgagors alleging that they could let two of the 
shops at a higher rent gavé notices to the tenants af those shops 
to vacate and to the mortgagees to compel the tenants to vacate. 
The notices not being complied with the mortgagors sued the 
mortgagees and the tenants for an injunction directing the former 
to enhance the rent payable by the latter ‘by Rs. 412; per month 
and for a declaration that in default thereof the plaintiffs should a 
berentitled to have Rs. 4-12, credited per month towards payment 


* of the mortgage money. The court of first instance held that 


the suit was premature and not maintainable. The lower appellate 
* eourt reversed this judgment and remanded the suit. The defen- 
dants , mortgagees appealed. 

j Pe ry ? Lal Banerjee, for the appellants.—-The suit is premature ; 
the matter ip controversy is one which can and ought to be dealt 
with only at the time of redemption. Accounts will be taken 
then ; they cannot be gone into by the court from time to time 


‘during the pendency of the mortgage. Thg statutory relief granted 


to a mortgagor for compensation for mismanagement “by a mort- 
gagee can be claimed only åt the time of redemption ; vide 
section 76 of the Transfer of Property Act. There can be no 
intermediate suit for damages for mismanagement, Further, 
the suit is misconceived and the reliefs claimed are impossible, 
There is no covenant undér whith the mortgagors can call upon 
the mortgagees to enhance the rent. The tenants are the tenants 
of the mortgagees and not of the mortgagors ; the mortgagors 
‘cannot, therefore, enhance the rent. The declaration prayed for - 
is impossible ; it is based upon the unwarrantable assumption that 
thé shopsavill continue for an indefinite future period to fetch a 
fixed sum as rent. The suit not being maintainable with eS 
to-either of the reliefs claimed it must be dismissed. 

Satish Chandra Banerjee, for the respondents.—The first ques- 
tion is whether the plaintiffs have a present cause of action, 
Under the covenant- they are entitled to receive in cash month 


-by month any sum.in excess of Rs. 30-8, that’cān be realised 


as rent. Supposingethg mortgagees had let the shops at.a rent 
higher than Rs, 30-8, the mortgagors would be entitled to get 
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month by month the amount of enhancement and’they “could sue, 
during, the pendency of the mortgage and before redemption, to 


~. 
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recover arrears of the excess amount. They are equally entitled A xN DAL | l 


to a preseht*remedy if the mortgagees refuse to let the shops 
at an enhanced rent when such reng is obtainable. This right 
rests not upon section 76 of the Transfes of Property Act but 
upon the siipulation in the deed. Then, if this matter were to 
be deferred till the time of redemption there might be great 
difficulty in proving at that time whether the shops could or 
could not have fetched higher rents now. 


As regards the relief claimed, there being no privity of contract 


MborCHanp. 


between the tenants and the mortgagors the latter can only call e 


upon the mortgagees to,enhance the rent., Supposing the relief 


claimed has beer misconceived, still as the plaintiffs have g ° 


cause of action any other suitable relief can be granted ; 4. g. a 
decree for the difference in rent, and the plaint can be aménded. 
To dismiss the suit to which the mortgagees and tenants @re all 
parties would be to bar any future suit howsoever framed. Ñ ° 

Peary Lal Banerjee, in reply—The amendment askedfor 
should not be granted at this stage of the suit. To do so would, 
radically alter the whol nature of the suit. 


The jttdgment of the Court was delivered by 


Piccorr, J.—This is a first appeal from an order of remand Piggott, `J- 


passed under Order 41, Rule 23 of the Code of Civil Procedure. 
The suit was one by mortgagors against mortgagees, and for the 
determination of the question ih issu before us it is necessary to 
consider carefully both the terms of the mortgage-deed and the 
frame of the suit. The mortgage was one of four shops, and in 
terms it purported to be a usufructuary mortgage in the full sense 
of the ‘word, with delivery of possession. There were, however, 
some curious provisions, fiot wholly consistent with the ordiffary 
status of a mortgagee in possession. Not only were the mort- 
gagors liable for repairs, but there was a special stipulation with 
regard to the letting of the shops. The recital in the deed was 
that the four shops were let for asum of Rs 30/8 per mensem, 
and that the mortgagees were entitled to receive this as intergst 
on their monty. It is provided’ further that, in the event of the 
shops letting for less than this amount, the mortgagors are to 


make good the difference. Then comes a further provision 
e 
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that the°righte to grant abatement of rent; or, to enhance 


* the rent, is reserved to the mortgagors, and that if the mortgagors 


Rosman Lan can succeed in letting the shops so asto bring in a larger sum 


: * MoopOnanp 
Piggott, J, 


a 


than Rs 30/8 per mensem, the mortgagors are to receive the 


afnount of such enhancement month by month. 
The suit as broyght was against two sets of defendants, the 


first set being the mortgagees and the second set bejhg tenants 
occupying two of the shops. With regard to the other two shops, 


* not occupied by the defendants second party, nothing i is said in 


the plaint. As regards these two particular shops ‘the - - plaintiffs 
atlege that they are prepared to put in tenants who will pay ° 
. arent of Rs. 4/12 per mensem in excess of that at present being 
paid by the defendants second party. It is on that grqund*that 
ethe plaintiffs had served notices calling on thesdefendants second 
party. to vacate the shops and on the defendants first party to 
compél them to do so; but both sets of defendants had refused 
to actgon these notices. The relief sought is (1) an injunction to 
direct gthe defendants- first party to enhance the rent payable by 
defendants second party to the extent of Rs. 4/12 per mensem ; 
and (2)a declaration that, in the event of their failing to do this, 
‘the plaintiffs shall be entitled from the month of September IQII 
to have the sum of Rs. 4/12 credited month by month in reduc- 
tion of the mortgage debt. Thè court of first instance framed five 
issues, but decided only the first and the fifth. The learned 
Subordinate Judge was of opinion that the suit as brought was 
premature and not maintainable and he dismissed it accordingly. 
The District Judge on appeal has discussed the question solely 
from the point of view whether the suit could be said to be“pre- 
mature,” in the sense in which that expression had been tised by 
the court of first instance. The learned Subordinate Judge had 
expressed an opinion that all matters*of account as between a 
moftgagor@and his mortgagee could only be decided upon a suit 
for redemption of the mortgage, and he has given this as one 


e of his reasons for holding that the suit was not maintainable, 


The learned District Judge has dissented from this view of the 
law and has accordingly set aside the decree’ of the first court and 
remanded the case under Order 41, Rule 23 of the Civil Procedure 
Code, recording his opinion that the suit as brought is maintain- 
able-and not premattre,+ though whether it can succeed or not isa 
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point to be determined when the evidence hæs keen taken ands 


all issues in the case decided. 7 
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After hearing both parties, the conclusion we have come to ise pogsan LaL 


substantially this. The suit is not “premature ” in the senge in 
_ which that, expression was used by ¿be courts below ; but we are, 

nevertheless, of opinion that the first cgurt was substantially 
right, arg that the suit is not maintainable as brought. In other 
words, we are ọf opinion that the facts stated in the plaint disclose 
a cause qf action upgn which the plaintiffs might have sought im-°* 
mediate relief, but their suit has been entirely misconceived and 
the reliefs sought by them could not possibly be granted. We 
have todeal with a mortgage deed containing peculiar and some, 
what anomatfous provisions. It is necessary for us to put some 
reasonable interpretation on the provisfon of that deed which 
reserves to the smortgagors the right of enhancing the rent, We 
think this provision was inserted in order to protect the interests 
of the mortgagors in the event of any considerable rfe in the 
letting value of the property. We do not think thafit wa intead- 
ed that the tenants in possession should be tenants of thewmort- 
gagors, or that the mortgagors should be entitled to eject them 
at pleasure. In fact “the plaintiffs did not put forward any such 
claim wh the present suit. Had they desired the court to accept 
any such view as this, they would have asked for the ejectment 
of the defendants second party, as tenants who are refusing to 
vacate the prémises after having been duly served with notice by 
the proprietors. What we do think the provision in question 
means is that the mortgagors are entitled, in the event of any 
definite appreciation in the letting value of the mortgaged property, 
to call upon the mortgagees to secure them the benefit of that 
appretiation. It-is obvious to us, on the terms of the deed as it 
stands, that if the mortgagees had in fact succeeded in lgtting 
this property so as to bring in a monthly rental of Rs, 35-4, 
instead of Rs. 30-8, and had endeavoured to keep the difference 
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of Rs, 4-12 monthly in their own pockets, upon a plea that this” 


was a matter which could be decided only upon a suit for redemp- ° 


tion, the mortgagors would be entitled to claim that the deed 
gave them asright to the present benefit and enjoyment in respect 
of the enhancement’ of rent. They could have maintained a 


suit for recovery of arrears of enharsced rents from the hahds of ` 
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Crm | the mortgagees, ånd they could have maintained’ such a suit even 
<= o during the pendency of the mortgage. From this it seems to 
Roatian Lan’ US ê reasonable inference to hold, that if the plaintiffs are 
. vo in æ position to prove that over a specified period of*time the 
` MOOL@HAND* 


mea mertgagees have persistently and without reasonable cause been 
.» Piggoj J. letting the shops for, less than their fair letting value, the latter | 
-` will be liable under the terms of the deed for not securing to the 
mortgagors the benefit of the enhanced rent. If this view is 

‘ e correct it is obvious that, neither the claim for an injunction, nor the 
claim for a declaration can be maintained. The declaration in any 

case is an impossible one, because it is difficult to conceive of evi- 

denee which would justify a court in holding that, from any given 

*period upto such indefinite period as may be marked by redefnp- 

tion of the mortgage, “the letting value of the. shops is certain 

oe te ‘to be a specified sum in excess of that at present assessed. 


s The only other question which we have to consider is whether, 
if the prder of remand be maintained and the suit sent back 
ta, the gourteof first instance, the plaintiffs might not obtain 
some, relief after asking for an amendment of the plaint. We 
« have duly considered this point, and are of opinion that an amend- 

fent such as would satisfy the view whith we have taken as to 

: the respective rights and liabilities of the parties would so change 

* the entire nature of the suit that it would not be proper for any 
such amendment to be permitted at this stage of the suit. On 

. the facts stated by them the plaintiffs have a continuing cause of 

action, in this sense that they are entitled to claim damages for 
any period over which theyscan pfove that these-mortgagees are 

A persistently and without reasonable cause under-letting the mort- 

gaged property. The only penalty which they may have to 

pay for the failure of this suit would be their inability to recover 

e damages for a comparatively short period between the'month 

of September 1911 and the date of the institution of the present 
suit. We äre, therefore, of opinion that the learned Subordinate 

Judge was right in holding that this suit was not maintainable, 

— e inasmuch as it claimed reliefs not warranted by the facts upon 
e which the cause of action was alleged to be based. On this ground 

we accept this appeal, set aside the order of the lower appellate 


* coust and restore the decree of the court of first instance, The 
, defendants will get their costs, throughout. . 


A . B, K. M. 5 oa Appeal decreed. 
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Versus ° A 
«© 3. KURA AND OTHERS (Plaintif}s)* 


Hindu Law—Inheritance—Exclusion from—Daughters—Custom to be = TUDBALL, J; 


. . Sa memorial and invariable, 


Before the couris can enforce a custom at variance with the Hindu Law 
of inheritance it must be proved that the custom is at least both immemorial 
and invariable. Where in a case between Jats in which the custom of ex@lusion 

e% of daughters was set up, a large number of instances of daughters’ inherit 
ing ‘were proved, held, that the custom set upewas not proved. 


SECOND APPEAL from a decree of Maulvi Muhammad Shefi, 
Additional Judge of. Meerut, reversing a decree of Babu Là Gopal 
Mukerji, First Additional Subordinate Judge. are 

Claim for recovery of possession. > C $ 

The court of frst instance dismissed the claim. 

-The lowet appellate court reversed the decree. 3 

Defendant ppeaied: 

Tej j Bahadur`Sapru and Durga Charan Banerji, for the 
appellant. : 

Sital Prasad-Ghosh, for the respondents, 

The following judgment was deliyered by 


TUDBALL, J.—This appeal arises out of a suit for possession of 
the estate of one Sher Singh Jat. The plaintiffs respondents are 
the nearest male agnates of Sher Singh, 


The defendant is the daughter of Sher Singh, The plaintiffs ° 


pleaded a special custom in their family, village, tle neighbour- 
hood and the caste, under which a daughter is excluded from in- 


heritance. The court of first instance on the evidence held that, 


the custom alleged had not been: established. The lower appellate , 


court held that the* evidence was sufficient to prove the existence 
of the custom. The only point before me is whether taking, the 
evidence, as ‘accepted, by the court below it is sufficient, in law to 


establish an immemorial invariable custom. . 
< e *S. A. No. 615 of 1913. 


Cfrr, 


Wid, o 
Decemder, = 


Tadhah J. T 
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Crm e There is ne plea that the parties are not Hindus. ‘The custom 
1914 allegeđ is one at variance with the ordinary rule of Hinde Law 


ups * and i is both harsh and unnatural and it lay on the plaintiffs to 
4 es ` prove it by clear and cogent evidence. 
MD The parties are Balayar? Jats and the story is that this class of: 
e.’ pa 
ae Jats*inhabited 84 villages i in the Meerut Division, that they come 
from Malanai in the Delhi District and are tneretore Plinjabi Jats 
. eas having come from the Punjab, . : 
. The plaintiffs called in evidence some 18 witnesses who men- 
i tiened 36 instances (some 5 or 6 from this very village) of the 
custém having been followed. These were not supported by ay 
R * documentary evidence melaung to these instances, i 
° . Fifteen wajib-ul-araiz were produced. In only one of these 


was che daughter expréssly excluded in terms, though the infer- 
e ence tò be. drawn from the others is that the daughter was to be 
excluded, Some six judgments were quoted in cases in which the 
customg was “upheld, one at least being connected with this 
very pillage. : 
sd ` On the other hand the defendant also called witnesses who 
quoted 24 instances (some 4 or 5 from thi8 very village) in which 
è the daughter had inherited her father’s estate, one being in the 
T > very family of the parties. 
g Khewats were produced in support of this eral evidence to 
° show that the instances were genuine and not imaginary. 
Several judgments have also been quoted in cases in which it 
‘a i was held that the custom did not exist, the latest being that in 
S F. A. 173 of 1912 (to which I myself was a party) decided on 16th 
June 1914. 
š In regard tothe claim that the plaintiffs, are Punjabi Jats 
(among whom the custom prevails) in that they came from the 
‘Delhi Division, I need only point out that prior to the Mutiny of 
1857 the Delhi Division had never at any time formed part of the 
ò aa ° Punjab. Till then under the British rule it was part of these 
° provinces and as far as can be discovered fromehistorical records it 
was not at any: time included in the Punjab, What is now called 
. the’ Punjab province includes a considerable area dutside the 
. ° Punjab pfoper. Jats who lived in the Delhi district prior to the 
Mutiny were not and cold not have been Punjabi Jats at that 
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time. The Dalayat Jats settled in the Meerut Division long long 
prior to the Mutiny. The claim to be called Punjabi Jats has no 


real basis in history. The lower court started with a presumption ’ 


that being’Panjabi Jats, the Balayan Jats brought with them their 
own custems from the Punjab, but they came not from the 
Punjab, Taking the evidence acelei hy the lower court, the 
case fs :— 

(1) That 36 instances one way and 24 the other way have 
been éstablished. 

(2) That there are decisions in cases both ways. 

(3) That 15 waytb-ul-araizs of the year 1863, contain entries 
which support the plaintiffs and at least go to show that evén if, 
there was no universal custom at least there was a strong feeling 
among the Jats of this province in the 15 * villages, that daughters, 
should not be allowed to inherit. But it must be proved that 
the custom is at least both immemorial and invariable, before the 
courts can uphold it, as it is at variance with the rule of Hindu Law. 
It is impossible to say in the state of the evidence tha either 
of these two necessary qualifications has been proved when We find 
hat in so large a proportion of instances the daughters nave 
actually inherited within the memory of man. 

The’ evidence taken as it stands is clearly insufficient to es- 
tablish this custom. I allow the appeal set aside the decree of 
the court below, restore that of the court of first instance. The 
appellant will “have her costs in both this and the lower appel- 


late court. è 
a 


Appeal allowed, 
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COo gm, KALYAN SINGH (Defendant) ` 
ee BE R a versus 
= December, 9. PITAMBAR SINGH AND ANOTHER (Plaintiffs)® » 


CHaMIgR, J. Limitation Act (IX of 1908), Articles 44, 144—Sale by one member of Hindu 

e z Jamily—Prayer for setting aside sale and possession— Prayer. superfluous. 
j One S together with K, his mother, sold the property in dispute, 
a a Which belonged jointly to himself and his minor brothers, to the defen-° 
e dant. It was found that there was no necessity for the sale and 
e _ that K was not the guardian of her minor sons. More, than threeeyears 
. after the sale but within twelve years of, it the plaintiffs’ brought 
. e this suit for possession asking the sale to be Set aside, Held, that 
F . y ethe suit was governed by article 144 of the Limitation Act, and the prayer 

far setting aside the sale was superfluous. 
2 ‘Held also, that article 44 of the Limitation Act does not apply to a sale 
where the vendor has no right whatever to sell the property. Sham 
andra v. Gadadhar Mandal, 13 C. L. J., 277, followed. 

ig ECOND APPEAL from a decree of L. Marshall Esquare, 


District Judge of Badaun, confirming a*decree of Pandit Gauri 
‘ Shankar Tewari, Munsif of Sahaswan. ° 
i ” j Claim for declaration and possession. 
The court of first instance decreed the claim. * 
j The lower appellate court confirmed the decree. 
= . Defendant ‘appealed. z E 


© Benode Behari, for the appellant, 
Satish Chandra Banerjt, for the respondents, 


- The following judgment was delivered by 


Chamier, J. CHAMIER, J.— This appeal arises out of a gute brought by the 
respondents to set aside a sale made by their brother Sardar 
Singh and their mother Kaunsilia of a 16 biswansi 13 Kachwansi 


A * five Nanwansi share in a village and for possession of the 


P 
property. e 
The share in question is part of a 1 biswa 19 biswansi 15 
* *,  Kadhwansi 4 tanwansi 2 nanwansi share in the village which was 
. ¢ the joint property of the three brothers and their father who died 
: : *S.%. No. 218 of 1914. 
. 
s 
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: > . 
many years ‘ago when all three brothers were minors, During 


eir minority ‘their mother Kaunsilia mortgaged a 1 Biswa 
t5 biswansi 13 kachwansi share to one Raghunath Singh 
and placed ‘him in possession. In 1895 after the eldest brother 
Sardar Singh‘had attained full age he agd his moner sold the share 
in suit to the aforesaid Raghunath and a‘man named Subaflar 
ingh. Tire mortgage money was paid off out of the usufruct 
by June 1909 and the two purchasers then took possession as such 
bf the share.which they had purchased. 
e.l The present suit was instituted in August 1912. The plaintiffs- 
espondents say that they did not get to know of the sale¢till 


tee 
| 
| 
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ugust 1911, and they suggest that the purchasers who are repre- ° 


ented in this suit by’ the appellant Kafyan and another, frau- ; 


dulently concealed the fact of the sale from them. _ ° 

It has been found by both courts below that no legal e 
Ifor the sale has been established by the purchaser’s representatives, 
| Phe only question for decision is whether the courts *below# were 


‘right in holding that the suit was brought within time, as 


been found and it is now admitted that both the plaintiffs-respon-_ 
dents attained majority more than three years before the suit, 
If, as contended by the appellant, article 44 of the first Schedule 
to the Limitation Act applies, then the suit is plainly barred by 
imitation unless:the case is saved by section 18 of the Act. Both 
courts below hate held that the suit is governed not by article 44 
but by article 144 and is within time because the possession of the 
purchasers did not become adverse till 1909, when the mortgage 
was cleared off. The plaintiffs-respondents have treated the 
mortgage as binding upon them as they were entitled to do (see 
Mata Din v. Ahmad Ali(') and, therefore, possession of the 
purchasers did not becéme adverse to them till the mortgage 
was cleared off. If article 144 applies the suit is well within 
time. 

I am unable to accept the contention that article 44 applies 
to this suit, When, the sale was made Musammat Kaunsilia was 
not guardian of the property of the plaintiffs-respondents (see 
Gharibullahw.Khalak Singh(#). The property was part of the joint 
family property of the plaintiffs and their brother Sarda Singh. 


(D [1911] 1. L. R., 34 All, 213 at 223. (2) [1803] 1. La R., 25 All, 407 P.C. 
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ë Miusaininat Kaunsilia must, I think, be disrégarded altogether. 
1914, She ‘had no right whatever to deal with the property of thee family 
"Kayan after Sardar Singh came of age. Regarded as a sale by hér alone 
en, the sale was void altogether and article 44 does not apply to such 
Pausar a case (see Sham Chanarg v. Gadadhar Mandal (3) ) The sale 
me < Mon, should I think be regarded as having been made by Sardar Singh 
Chamier, J. and even if it be assumed that he was Karta of the family he was 

not guardian of the property of his brother within the meaning of 

- article 44. This article has never been applied to* a,suit to set 
- aside asale by a Karta of joint family property. Nor, as far as 
Tam aware, has Article gt ever been applied to such a case as 

e this. It appears to me that the relevant Article is No, 144, that 


E the prayer in the plaint that the sale, may be set, aside i 
cee oc * probably superfluous and that the suit is well*within time. The 
3 appeal is dismissed with costs. 
ê `’ Appeal dismissed. 
2 (i) [rot] 13 C. L. J., 277. 
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Stamp Act (IT of 1809), section 4—Deed of partition—Full duty patd—Subse- 
December, 18. quent deed affirming the first deed but making some minor alterations 
a and readjustments—Duty payable. : 


Knox, J. 

RAFIQ, T Two brothers executed an instrument setting forth a family arrangement 
> Piacort, J. regarding their joint property and full duty payable on an instrument of 

w 


partition was paid on that document. Shortly after, the two brothers 

executed another instrument which provided inter alia that the original 

deed of partition should remain in force after certain alterations made in 
, the subsequent deed and the two deeds were to be equally binding. 

Held, that the intention of the contracfing parties was that the settle- 
ment of certain monies and properties covered by the previous deed 
should be readjusted, no new property was introduced into the subsequent 

_— z deed and both the deeds were contingent upon coming to pass of other 
i : events which were at the time of the execution of the deeds events in the 
future. The two deeds were to form and to be regarded as one deed 
and ad valorem duty was not chargeable onthe second deed which was 


5 w ” chargeable with a duty of Rupee one only. > 
. ° The Stamp Act is a fiscal enactment and its provisions should be 
. . e construed in favour of*the subject. 


Civil Misc. No, 236 of 1944. 
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STAMP REFERENCE under section 57 (b) of the Stamp Act, 
by the Board of Revenue, United Provinces, . 

A. E. Ryves, for the Crown. E 

The judgment of the Court was delivered by 

KNOX, J.—This is a reference by the Chiaf Controlling Revenue 
Authority, of these provinces made under section 57 of Act No. 
II of 1899, The facts out of which it arises are stated by the 


Board, of Revenue to be that on the 2nd of July 1912 Raja * 


Shambhu Dial and his brother Babu Brij Kishore executed an in- 
Strumént, setting-forth a family arrangement regarding their 


joint property. The instrument was taken to the Collector of, 


Cawhpore in atcordance with the provisions of section 31 of the 
same Act and was held‘to be an instrument of partition charge-, 
able with a duty of Rs. 925. This duty was paid. On the g3rd 
of August 1912 the two brothers took another instrument before 
the same Collector for adjudication as to proper stamp duty to 
be paid. This instrument provided inter alia that the digingl 
deed of agreement, namely, of 2nd July 1912 should renin in 
force after certain alterations entered into later on. Both deeds 
were to be equally binding. The alterations referred to were ( 1) 
some alterations on purely nominal matters which need not be 
considered ; (2) instead of the sum of Rs, 1600, fixed for travelling 
expenses in the: deed of prior date the sum of 1500, was to be 
substituted out oftwhich Rs. 1000, was to go to Raja Shambhu 
Dial and Rs. 500, to Babu Brij Kishore ; (3) the sum of Rs, 
12000, assessed value of the house, Kothi, and garden was raised 
to Rs. 15000. This was to be paid by Raja Shambhu Dial to 
Babu Brij Kishore. The period of payment which had been fixed 
as one year was extended to one and half year ; (4) the ahata was 
to be made over to Babu Brij Kishore without any compensation 
whatever ;(5) Raja Shambhu Dial was to pay in any case the 
sum of Rs. 3000, in the marriage ceremony of Babu Brij 
Kishore’s daughter; (6) a garden out of the joint stock was 
to remain in the sole possession of Raja Shambhu Dial and 
Rs. 2300, were to be given to Babu Brij Kishore. The original 
deed of agreemept was to remain in force except so far as the 
above alterations were concerned. The Board of Revenue con- 
sidered that the case fell within the peihciple laid down in the 
ruling of this Court in Civil Miscellgneous Case No. 79 of 1912 
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~ Omu and were of opinion that the later. instrument was a fresh instru- 
“1914 ment of partition to be stamped ad valorem: We sent for the 
Suaupao , tulfng cited by the Board of Revenue. We are agreed that it 
TA hæs no bearing whatever upgn the case before us. The obvious 
ee ata r intention of the contracting parties was that the settlement of 
= Knox, J, Certain monies and properties covered by the deed of 2nd July 
. 1912 should be re-adjusted. No new property was introduced 
Aan into the second deed. Both deeds were „contingent upọn the 
~— coming to pass of other events which were at the timé of execu- 
tion events in the future. The intention was that they were to 
a form and to be regarded as one deed, After carefully considering 
s. the language used in both deeds and rememberirig always that 
e ` + Act No. II of 1899 is a fiscal enactment, that it» provisions should’ 
- 
Soe be cegstrued in favour of the subject, we hold that the present 
* case falls within the purview of section 4 of the Act. The principal 
ae x ' 
‘instrument has been charged with the duty prescribed in schedule 
Ifor séttlemênt of property. The later instrument is chargeable 
s 3 ad duty of-one rupee only. A copy ofthis our judgment 
- e under a seal of the court and signature of the Registrar will be sent 
to the Chief Controlling Revenue Authority. 
j i —— 5 
: T. C. MUKERJ! (Plaintiff) 
Cryin ’ e 
>. 1 Versus 
aie AFZAL BEG AND OTHERS (Defendants).* 
~ December, 17 g . i nA <- 6 
eae J oint property—Right to affect partition—Continuing right—Former suit for 
sina ie x partition compromised and dismissed— Whether second sutt barred., 
BANERI, T. The right to bring a suit for partition unlike other’ suits is a continuing 


—_ . 


aright indental to the ownership of joint property. 

Nasratullah v. Muyibullah, 1.1. R, 13 All, 309; Bisheshar Das v, 

` Ram Prasad, 1. L. R., 28 All, 627; Madan Mohan v, Batkunta Nath, 

10 C. W. N., 839, followed. Golkundi Lal v. Mannulal, L L. R, 23 
AIL, 219, distinguished. 

A suit for partition of a house held in joint tenancy was brought in 

e 1g05. The suit was compromised, the defendant agreeing to transfer his 

i interest to the plaintiff for a consideration and the suit waf dismissed. ‘Ihe 

agreement was not carried out, and a second suit was brought for parti- 

` tion, Held, the suit was ‘nft barred. - f 

\ = 3 -  *F, A. Np. 145 of 1913.” s 


vot. xu ° HIGH COURT ; 09 
FIRST APPEAL from the decree of C. H. B. «Kendall Esq. o 
I. C: S., Subordinate Judge of Dehra Dun. : 
Suit for partition. . 


The plaintiff and the defendants are owners of a house to 2 
_the extent .of 34 and % respectively gituated on the Rajpur Road, Arzan Bra 


Dehra Dun. In 1905 the plaintiff had brought a suit for partition 
of is skare of the house against the predecessor-in-title of the 
defendants. During the pendency of that suit the parties thereto, 
entered intð a compromise whereby the then defendant agreed 
to convey his share to the plaintiff for Rs. 5750.° The agreement 
was as follows: “It has been agreed between the parties, that 
the defendant Mirza Karim Beg should transfer all the intereste 
and rights he has qr he can acquire jn the property in dis- 
pute to the plaiftiff Babu Tara Chand under a sale deed; that 
Babu Tara’ Chand shall pay Rs. 5750, to the defendant, Mirza’ 
Karim Beg as compensation and that the expenses incurred 
in connection with the sale deed shall be borne py the 
plaintiff Babu Tara Chand. Dated, Dehra Dun, the rth 
November, 1905.” On the same day the parties intimated to 


the court that the suit might be disposed of in terms of the com- e 


promise, and the court dismissed the suit accordingly. The order 
of the ‘court ran as follows:—.‘ The parties have executed an 
agreement by which defendant agrees to transfer to plaintiff all 
his rights and’ title in the property in dispute, and they ask 
accordingly that the suit be dismissed. Parties to bear their 
own costs. Suit therefore dismissed.” The order is also dated 
the 11th November, 1905. Mirza Karim Beg died in August, 1906 
without having carried into effect the aforesaid agreement although 
he was repeatedly asked to do so. His successors-in-title were 
not inelined to carry out the agreement and the plaintiff's efforts * 
in the direction of getting the property “equitably end amigably 
partitioned ” failed, his last request being refused on 26th May, 1909. 
The plaintiff did not desire any longer to hold his share jointly 
with the defendants, and hence the suit. The defendants con-" 
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tended that the plaintiff was not competent to sue, the former j 


suit having been struck off. The Subordinate Judge held that 
the proceêdings in the former suit were tantamount” to 
a withdrawal- of ‘the -suit under section 373 of Ac? XIV of 
1882 (corresponding | to ‘Or. XXIII, tr) of the present Code of 
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Oviz Civil Procedure), 4nd- that-as no leave wes granted ‘for a fresh suit 

-e 1914 “the present suit was barred. He relied on I, L. R, 23 AIL, 219, 
mo, And observed: “ But if the compromise does not give the plaintiff 
_¢Muxznsr any of the reliefs claimed in the suit, but deals with matters not 
Arzat Bea “thee subject-matter of the suit, no decree can be given, % €n 


eon fe no substantial decrees On hie other hand I see no reason why " 
a Ye the provisions of Order XXIII (1) Schedule 1, of the present 
Code should not apply, merely because the defendant joined 

a . the plaintiff in'asking that the suit might be withdrawn: . The 
Be case quoted by Babu Durga Prasad and reported inl L. R. 


Altthabad XXIII, page 219 seers to me to be precisely similar 
pne. ` It was a partition suit, both parties applied that the suit 
. might be struck off on a compromise which was not inserted in 
° the decree, ‘and which was’ never carried sout. All these 
*  ingredignts exist/in the present suit.” The suit was accordingly 
e dismisséd. . : 
Plaintiff appealed, 

«Satish Chandra Banerji, for the appellant, It is submitted that 
° 3 the cott below is wrong. It has itself admitted that if the agree- 
e ment of 1905 was not carried out, the parties were relegated to their 
original position. Therefore the parties are holding as tenants- 
$ z; e in-common and the property has.not changed its character. One 
> of the incidents of joint ‘property is that it may be partitioned 
at any time, and the cause of action is a recurring tause of action. 

It was observed in l $ i 

Nasrat Ullah v. Mujibullg, [1891] 1. L. R , 13 All, 309, 313, 

mn ee “So long as the property is jointly held so long does a 
right to partition continue. When a person having a right to 
‘partition and desiring to partition has his right challenged it 
* appears to us he can maintain a suit for a declaration, provided 
his pgior decyge is not still enforcible.” The same view has been 


, taken in 
Bishesar Das v. Ram Prasad, {1906} 1. L. R., 28 All., 627, 
2 p y Madon Mohon v. Baikanta Nath, [1906] 10 C. W. N., 839. 


The former suit did not decide anything as to the right of the 
plaintiff to get a partition. There is consequently no bar to the: 

* present suit, ; eo 
: The ruling reported in LL. R., 23 All, 219, is based on its own 


facts and is distinguishablé. The second suit there was precisely 


\ - 
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the same as the first suit and apparently based on the same cause 
of action. In that case it could not have been intended to cast 
any doubt upon the principle laid down in the other two Allahabad 
cases, for Knox, J., who was a party to that decision was alsoa 
party to the decisions reported in 13 and 28 All. 

Iqbal Ahmad, for the respondents, s&pported the pees of 
the court below and contended that the ruling in 23 All, 
on all fours with the factsof the present case and could not "be 
distinguished. -The parties in 1905 had come to a mutual agree- 
ment, and their rights were confined’ to carrying into effect of 


fhat compromise. It was open to the plaintiff to sue for specific, 


performance within limitation. The parties had agreed to waite 
their origigal rights, and to substitute the agreement of 1905 there- 
for; the plaintiff eould not now be allowed to go back upon a 
contractual engagement, which he had entered into with his eyes? 
open. The law was undisputed, but here the circumstances avere 
different inasmuch as the parties had agreed to take their rights 
as defined by the compromise, and it was neither illegaé nor obpos-, 
ed to public policy. hS 

Satish Chandra Banerji, was not heard in reply. 

The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit for partition Richards, 0J. 


of a house. The plaintiff alleged that he was entitled to three 
fourths of the houSe whilst the defendants were entitled to one fourth. 
The .court below, without going into {the merits of the case, held 
that the suit is i.ot maintainable pon the ground that there was 
a previous suit between the plaintiff and the predecessor-in-title 
of the defendants for partition of this very house which was dis- 
missed on the 11th of November 1905, and the plaintiff did not 
obtain permission tq bring a fresh suit. It appears that when 
the previous suit was instituted the predecessor-ingitle of the 
defendants agreed to execute a sale deed to the plaintiff of all 

rights in the house for the sum of Rs. 5750. It is admitted on both 


sides that this agreement was never carried out. The plaintiff ° 


says in his plaint thag after répeated attempts to get the sale deed 

executed the predecessor-in-title of the defendants refused to exe- 

cute the sales We think the decision of the court below was wrohg. 

As soon as the defendants or their predecessor-in-title failed to carry 

out the compromise the parties were relegated to their rights as 
e 
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° 
they existed, ptior to the compromise, The right to bring a suit 
for partition unlike other suits is a continuing right incidental to 
the ownership of joint property. It may be that at one time the 
desire for partition may cease, circumstances may Again occur 


Arty Brå- which make it desirable or necessary that partition should take 


OIL 
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January, 8. 


TUDBALL J. 


e 


` cause. cae . 3 


r Bichards, ow, ` place. Reliance’ haspéen placed by the respondents on the case 


of Golkundi Lal v. Mannu Lal (1), where the fact were very 
similar to the facts of the present case. We find that the question 
involved had been previously. decided in the case-of Nasvatullah 
v. Mujibullah and others (2), This case was followed’ in the case 
af Bisheshar Das v. Ram Prasad (8), one of the learned Judges’ 
, peihg the same as had decided the case of Golkundi Lal v. Mannu 
° Lal. There isa Calcutta ruling to the same effect, Vi., Mosan Mokon 
„Mundle v. Baikunth Nath.{%). . 


é We may’ observe that no question of title was determined in 
the pfeviqus litigation and so no question of res judicata arises, 


Wẹ allow the appeal, set aside the decree of the court below’ 


and remand’ the case to that court with directions to re-admit it 
under“ the original number on the file, and proceed to hear and 
determine the ‘same’. according to lay. The appellant will. 
have his costs of this- appeal. Other costs will be costs in the 


B. C. C. ; Appeal decreed, cause remanded. 
(1) {1go1}] 1. L, R., 23 All, 219. (2) [1891] L L R, 13 All., 309. 
" (3) . [1906] I. L. R., 28 All, 627. (4) [1406] 10 C. W. N., 839. . 
Re 
a 4 


CHET RAM (Plaintif) 
UVErTSUS 
SAHABA AND OTHERS (Defendants). 3 


Agra Tenancy Act (II of 1901), section 79 (1)—Suit for pais for 
crops removed—jurisdiction. 
e A suit for compensation for the value of crops removed ky the lessors 
after letting out the land is a suit for compensation for ejectment by a 
tenant’ against his landlord and is cognisable by a Revenue Court only. 


* Civi Rev, No. 153 of 1913. 
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CIVIL REVISION from an order of Babu Kauléshwar Nath © Cıvıl 


Rai, Judge of the court of Small Causes of Bulandshahr. 
Gidharj Lal Agarwala, for the appellant. 
The opposite parties were not represented. 
The following judgment was deliveged by 
TUDBALL, J.—The plaintiff is a person who obtained a sub- 
lease from’ the defendants, the occupancy tenants of the land. 
He sowed the,larid. The lessors trespassed on it and cut and 
removed his crops. Mle prosecuted them in the criminal court 
*charging them with criminal trespass and assault. One of them 
Laljit was convicted of those two offences and was fined Rs. JO. 
The plaintiff new brings a suit for compensation for the value 
of the crops which were removed. The lewer court, that is, the 
Judge of the court of Small Causes has rejected the plaint og 
the ground that the suit was ons for compensation for #légal 
ejectment by a tenant against his landlord and has returned it 
for presentation to the proper court. The plaintiff applies in 
revision and contends that the suit is merely to recover the ,valut 
of the property which was illegally taken by the defendants. It 
is clear that after the wsongful ejectment the plaintiff was entitled, 
to bring a suit to recover possession of the holding and also for 
compensation for wrongful dispossession under section 79 of the 
Tenancy Act. If compensation for wrongful dispossession could 
cover and include the value of the crops removed by the defend- 
ants then it is clear that the suit ought to have been brought in 
the Revenue Court and not in the cou of Small Causes. It seems 
to me that clause (1) 4 of section 79 would entitle the plaintiffs to 
recover the value of any crops which had been removed by the 
defendants as one of the resultant damages of wrongful dispossession. 
The suit, therefore, ought to have been brought in the Revenue 
Court and the order ofe the court below is quite cagrect, This 


application is, therefore, rejected. I] make no order as to costa, 


as the opposite party is unrepresented. . 
Application rejected, 


1916 


E a 
Banaga 


Tudball, J.o ‘ 
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. Omana ° _ RAM CHANDRA a 
“4 * i versus 
e257. ka 
e? oNovémber, 11 e © EMPEROR , : is 
bas TA Code of Criminal Procedure (Act V of 1898), section 345-—-Compounding in 
Knox, J, 5 . o 
revision—Not allowed. 7 
Pe . Section 345 of the Code of Criminal Procedure alléws cases in which 
` appeals are pending to be compounded with the leave of the court. 
as Cases which come before the appellate court in revision cannot be” 


` e compounded. 
e . CRIMINAL REFERENCE made by L. Johnston Esq, Segsions 
. 


5 Judge of Meerut. ° . 
: * e The parties were not represented. 
Te facts appear from the following Referring Order. 
5 On tRe 12th October, Umrao Singh was convicted by Mr. 
. Sale, Joint Magistrate of Meerut, under section 325 of the Indian 
Penal,Code in respect of grievous hurt caused to his mother 
Musamimat Gomti. He has appealed and Musammat Gomti has 


E * filed an application to be permitted to ċompromise the case con- 
sidering the comparative lightness of the injury which copstituted 
e | _ «œ grievous hurt and the relation’ of the parties, I have accepted 
. -the compromise and acquitted Umrao Singh under section 345, 
of the Criminal Procedure Code. . 7 


At the time Mr. Sale convicted Ram Chander under section 
352 of the Indian Penal Pode for an assault committed on 
> - Musammat Gomti in the same quarrell and sentenced him to 

fifteen days rigorous imprisonment. Ram Chander has applied 
in revision and Musammat Gomti has filed an application to 
“ compromise the case against him. . 

Inder sdttion 438, Criminal Procedure Code I report the case 
46r the orders of the Hon'ble High Court with the recommen- 
_@ dation that the compromise be accepted, that the non-appealable 
oo” ` “sentence passed upon Ram Chander be reversed and that he be 
acquitted under section 345, Criminal Procedure Code, at the same 
time, I order that the execution of Ram Chander’s sentence be 
$ suspended, He is on bail of Rs. 100 and he will remain on bail 

j -pending the order of the Hop’ble High Court. 

f *Cr. Rev. No. 96: of 1914. è 
Ld 


t : je 
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* The following judgment was delivered by ° « i e CRIMINAL 
KNOX, J.—The learned Judge in making this reference appears ge 
to have overlooked the provisions of clause 7 of section 345 of the* Rall 


Code of Criminal Procedure. This forbids the composition of an ene : 
offence being accepted except as provided by section 345. 
Section 345 specially allows a cale in which appeal is pending Enom, a 

to be oened to composition with the leave of.the court before i 

which the appeal is to be heard, but in it there is no mention 

of cases „which. comg upon revision and similarly there is no pro- ° ‘ 
. | vision made in section 439 of the Code as to applying the powers < 

granted in section 345 to cases in revision. The recommendatibn 

of the Judge, „therefore, cannot be accepted. The accused persone 


" Burton 


must submit ` to arrest and complete thg sentence imposed upon . 
him when he wag Gonvicied: a mi 
m Let the record be returned. ; 1° “ 
RAM DULARI Plame: l ' Cmm © 
° versus TF 


BALAKRAM AND ANOTHER (Defendants)? l —— 
` Decree—Execution of —Partition decres in favour of judgment-debtor condi- pasate cs 
tional—Coendition whether could be fulfilled by purchase ‘of his share, © CHAMIER, J. 
B obtained’ a decree against S and attached her undivided share in Piaqorr, J, 
„a house of which she and R and others were owners, Subsequently 
S brought a suit zgainst R for partition of her share in that- house 
and obtained a decree on condition of hér paying asum of money to R. ~~, 
This she did not pay and the decree was not executed. B brought S's 
share to sale and purchased it himself and after depositing the amount 
which S had ‘been orderedto pay under the’ partition decree claimed 
and obtained possessioy of her share. Held that B was not entitled to 
separate possession of any portion of the house, He ‘only acQuired the gght, 
title and interest of S to an undivided share. N 
SECOND APPEAL from a decree of F. S. Tabor, Esq., District `~ 
Judge of Shahjahanpur, confirming a decree of Babu Gokul : 
Prasad, Subordinate, Judge of Shahjahanpur. 
Claim for declaration and possession. _ 
The court of first instance dismissed the suit. . "i 
`The lower appellaté court confirmed the decree, 
*S. A. No, 134 of 094. 
- IMUR -> er) 3 a 
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Balak Raof had a Munsiff’s Court decree for money against 
Musatomat Sunder. Inexecution thereofhe attached and adver- 


Baw DARI “tiseg for saleher share (3%) in a certain house. Subsequently, on 


£ 


e 


° 


—_ 


of 


+ 14th September 1908, Musammat Sunder brought a suit in the 


Subordinate Judge’s Court pgainst Musammat Ram-Dylari and 
others for exclusive possession of her %th share in the house by 
partition. On 31st March 909, a preliminary decree. for parfition 


. was passed awarding to her a specific 4th share (being lot No. 2) 


conditionally upon her paying into court thesum of “Rs. 237-2-0. 
Musammat Sunder did not pay in the amount and she did not 
exeeute the decree, On 29th July 1911, Balak Ram, in execution 


*of his above mentioned decree, brought to sale and himself 


purchased the specific share of the house allotted to Masammat 
“Sander, under the partition decree. On 3rd’ February 1912, he 
appliet to the Munsiff for possession of the specific share, and on 
12th Febrtary 1912, he deposited Rs. 237-2-0 in the court of the 
Subordinate Judge, although he had not obtained an assignment 
of the, decree from Musammat Sunder, and Musammat Ram 
Dulari objected to possession being granted to him, but the 
Munsiff overruled her objection and granted possession. There- 
upon Musammat Ram Dulari brought a suit for establishment of 
her ownership and possession of the house and fora declaration 
that Balak Ram had no right to recover possession of the house 
by virtue of his purchase. The suit was dismissed by both the 
courts below. The plaintiff appealed. 

Sarat Chandra Chaudhy, for the appellant—Balak Ram is 
not entitled to a specific one-sixth share. He purchased only an 
undivided sixth share. If Musammat Sunder had deposited the 
sum of Rs, 237-2-0 and executed the partition decree she would 
have perfected her title to the specific sixth share which had been 
alletted to her. By purchasing the right, title and interest of 
Musammat Sunder, Balak Ram did not derive a right to execute 


. the decree obtained by her: Unless he gets an assignment of the 


decree from her and executes it he cannot obtain any benefit 
under it, The money was deposited by hinf as a mere stranger. 
Merely becoming the representative of Musammat Sunder would 
not entitle him to go and take possession of property which had 
been allotted to her by aedecree of a court other than the Munsiff, 


and which decree she had never proceeded to execute, 
8 o š ; 


' $ e 
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A. P. Dube, (with him Benode Behari), for ‘the respondent.—, Orriu 
When Balak Ram attached the share of Musammat Sunder in 1914 e 
the house it was no doubt an undivided share. But when she 'filed* psy DULARI 
a suit for hér specific share and it was decreed, the share, which 
had been attached by Balak Ram, became specific subject only to 
the condition of Rs, 237-2-0 being paid irfto court. By virtue of - 
the'partition decree the right, title and interest of Musammat 
Sunder became a specific share subject to the payment of the 
monéy, Balak Ramepurchased all her rights, that is, this specific y 
share subject to that condition, which has since been fulfilled. <= 
Therefore he is entitled to the specific share. i 2 


v. 
°. BALEERAM” 


e 

e In no caseis the plaintiffentitled toa declaration of ownership 
and possession of thetwhole house. Balak Ram has purchased at 
least an undivided sixth. et z 


` Musammat Sunder is a party to this case; she does fot com- e 
plain. The plaintiff's objection is only technical ; she has to give 
up a sixth share in any case. . : 

The judgment of the Court was delivered by *. 

CHAMIER, J.—The first respondent obtained in a Munsif’s Chamier). 
Court a decree against the second respondent in execution ‘of 
which,’ some time before the end of March 1908, he attached the e 
second respondent’s one-sixth share in a house. In September Si 
1908 while the share was under attachment she brought a suit in 
a Subordinate Judge’s court against the appellant and others for 
partition and separate possession of her share, and in March 1909 
she obtained a decree which was suNject to a condition that she ey 
should pay Rs. 237 into court. She has never paid in the money 
and consequently the decree has not been executed. In July 1911 
the first respondent brought to sale in execution of his decree and, 
purchased himself the “specific share allotted to tke second res- 
pondent by the decree in the partition suit. In T “ 
he paid Rs. 237 into the court of the Subordinate Judge an nae 
immediately afterwards he applied tothe Munsif for delivery of ~ ~ 
possession of the specific share purchased by him. The appellant ° 
objected but her objection was disallowed, and she then brought 
the preseñt suit claiming a declaration that she is muner aħd in 
possession of the house and tbat the first respondente is not en- * , 
titled to obtain possession of the house by virtue of his parchase . 

e 


. ° 
s 
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Omu œ at the executien “sale, The first court dismissed the suit on a 
> 1914 ground that is clearly untenable. On appeal the District fudge 
wr’ confirmed the dismissal of the suit upon the ground that although 
the*second respondent was not entitled to a specificShare in the 
== hotse till she paid the sum of Rs, 237 into court, and therefore no 
specific share passed t® the thst respondent at the execution sale, 
yet the latter must have acquired the right, title and imterest of 
Musammat Sunder, and was entitled to stand in cher shoes, and 

e *having paid the required sum into court before execution ‘of the 
eas decree became time barred was entitled to execute the decree 


obtained by her. The appellant is obviously not entitled to the. 


eelief claimed in the plaint, for at the date of the suit she certainly 

. was not the sole owner gf the houseand thẹ first respondent had 

e - ever attempted to get possession of the whole hduse, but the facts 

7 * are all before us and we may properly give her such reliefas she 
-e may be entitled to, It appears to us that what passed to the first 
respondent at the execution sale was the right title and interest 
of. Musammaf Sunder to and in an undivided one-sixth share, 
even thdugh it may have been wrongly described as a specific or 
separate share in the house, and the first respondent was entitled to 
goto the Munsif and get himself placed in possession of the 

° undivided share. It is not for us to decide whether béfore or 
“Se after obtaining possession of the share in this way the first res- 
pondent was or is entitled to go to the court of the Subordinate 

Judge and execute the decree obtained by Musammat Sunder. 

That is a matter for the Subordinate Judge to decide. It is quite 

» — Clear that the first responden#was not, by virtue only of his purchase, 
entitled to be placed by the Munsif in separate possession of that 

portion of the house which would have passed into the possession 

«of Musammat Sunder if she had executed her decree and we: think 

that the appeJant was and is entitled toa fleclaration that the first 

r ndent is not entitled to separate possession of any specific 

portion of the house by virtue only of his purchase at the execu- 


cae tion sale. We allow the appeal and make a declaration to this 
- effect. The parties will pay their own costs throughout. 
B. K, M. Appeal decreed 
e a ° e 
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BISHAN PRASAD 
versus 


ae EMPEROR * A 
Penal Code (Act XLV of 1860), section 185—Bids at sale of monopoly , 
of drugs—False name — Whether an fence. 

The applicant bid under a false name at a sale of the sole right *of 
selfing dtugsin a Tehsil, and when the sale was confirmed by the Board 
of Revenue denied that he had purchased it. It was found that he was 
the persop who bid at the sale. Held that, the applicant was guilty of 
an offence under section 185 of the Indian Penal Code, Emperor v. 


: Raztuddin, 3 W. R. Cr. R., 33. ° 


CRIMINAL REVISION from an order of G. C. Bhadwar Est. 
Sessi8ns Judge of Mainpuri. 

C. Ross Alston and Satya Chandra Mukefji, for the applicant. 

R. Malcomson (Assistant Government Advocate), for the Crown.° 

The following judgment was delivered by . 

TUDBALL, J.— The applicant Bishan Pershad has been convict- 
ed under section 185 of the Penal Code and has beeg sentenced 
toa fine of Rs. 100. He made bids at a sale held by the Collector 
of the right to sell drugs in a certain tehsil and gave a false name. 
When finally his last bid was sanctioned by the Board of Revenue 
he denied that he had ever made any bids at all and he has accord- 
ingly been prosecuted under secfion 185 of the Code. The 
point raised on his behalf is that section 185 dose not contem- 
plate a sale of this description. The language of the section how- 
ever is wide, The right to sell drugs is a monopoly granted 
for a certain area and comes within the definition of pro- 
perty. It is impossible to hold that the word property 
in section 185 is not used in its wide sense. The gist of the 
offence in the present case was the intention in the appellant’s 
mind noť to perform the gbligation under which he wee laying 


1944 


eo oH 


December, 18. 


TUDBALL 4 J. 


himself at the time of bidding. The facts having Been aie 


against him they clearly in my opinion come within the offence 
mentioned in the section. The case is similar to that of King 
Emperor v. Rasiuddin and others (2), 


Their is no ground for interference. The application is there- 
fore rejected, . 
o Application rejected. 
* Cri Rev. No. 1086 of 1914. 
[1865]3 W. R, 33 Ce R 
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MOHAMMAD HASHMAT ALI AND ANOTHER (Plaintifs) 
e _ versus 
KANIZ FATIMA AND OTHERS (Defendants)® 
Transfer of Property . Act (I of 1882), section 6—Chance òf heir apparent — 
Contract not to claim inheritance, 
‘There is nothing illegal ina person, for good consideration, contracting 
not to claim in the event of his becoming entitled to inherit on the decease of 
a living person. e 2 
SECOND APPEAL from a decree of Saiyed Muhammad Ali, 


* District Judge of Moradabad, confirming a decree of Babu Ganga 


Sahai, Subordinate Judge. 
Claim for partition and possession. a . z 
The court of firsti instance dismissed the claim. 


*. e The lower appellate court confirmed the decree. 


Plaintiffs appealed, 
B. E. O'Conor and Tef Bahadur Sapru, for the appellants. - 
Nawab Muhammad Abdul Majid and Hameed-ullah Khan, for 


- therrespondents. 


.The judgment of the Court was delivered by 
RICHARDS, C. J.—This appeal arises Sut of a suit for partition. 


“The defence-was that many years ago one Khurshed Jahan, through 


whom the plaintiffs claim, compromised certain disputes by aban- 


‘doning not only all rights which were then vested-in her but also the 


‘possibility of her succeeding to shares as one of the heirs of her 


mother. ‘There is no doubt that a suit was compromised by the 


‘lady upon these termsAnd that the compromise was acted upon, 


an arbitration held and the award incorporated into a decree in 
accordance with the award. It is contended on behalf of the 
appellant that under the provisions of section 6 of the Transfer of 
Property ĝct, it is impossible for any person tov transfer the chance 

becoming entitled to a share in the property of a living person. 
This no doubt is quite correct but it seems to us that there is 
nothing illegal-in a person, for good consideration, contracting 
not to claim in the event of his becoming entitled on.the decease 


of a living person. This~is in reality the substance of what 


Happened in the year 1868. -We’accordingly agres with the view 
taken by the court below and dismiss the‘appeal with costs, 
Appeal dismissed. 


*S. A, No. 228 of 1919. 
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f MANGAT RAI 
VEVSHS 


EMPEROR? ° 
Code of Crimihal Procedure (Act V of 1898), Section 436—Discretion—Com- 
mitment—Power of High Court to interfere. 
Thè distretion given taa Sessions Judge by section 436 of the Code of 
Criminal Procedure is very wide and when he in the exercise of that discre- 


tion commits the accused to Sessions the High Court should be slow. te 
interfere, Fattu v. Fatiu, 1. L. R., 26 All, 564, followed. 


CRIMINAL REVISION from an order of L. Johnston Esq., 
Sessions Judge of Meerut. 

Satya Chandra Mukerji and Harendra Krishna UR for” 
the applicant, 

R. Malcomson (Assistant Government Advocate), for the Crown. 

The following judgment was delivered by ° : 

PIGGOTT, J.—A complaint was made by one Bansi against the 
applicant Mangat Rai, patwari of his village, containing allegations 


which, if proved, would tndoubtedly serve to establish the commis- * 


sion of an offence punishable under section 218 of the Indian 
Penal Code, ifnot also an offence under the forgery sections of the 
Indian Penal Code. After an enquiry which on the face of it 
appears to have been somewhat cursory,'the Magistrate passed an 
order of discharge, without even examining the accused. The mat- 
ter was taken to the Sessions Judge in Nyision and he has ordered 
a commitment on the record asit stands. J find that his order 
has since been complied with and Mangat RaNetands committed 
to the court of Session on a charge drawn up prior to the filing of 
this application in this Court. The principles applicable to the 


Canofay 
1915 
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January, 6, 
PIGGOTT, J. 


Piggott, J. 
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~e 


conduct of a Magistrate when enquiring into the commission ONS 


offence exclusively triable by the court of Session, and to the 
exercise of the discretion vested in the District Magistrate or the 
Sessions Judge by the provisions of section 436 of the ‘Code of 
Criminal Procedure, have been very clearly laid down in the case 
of Fattu v.*Fettu (1), with which I find-myself in the fullest 
possible agreement, I regard the present case as a somewhat 

#*.Cr, Rev. No, 1092 of 1914. d 

€1) [t904] LLR., 26 All, 564. 
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unfortunate one. The enquiry by the Magistrate in the first 
instance seems to have been perfunctory and unsatisfactory in 
several respects. Moreover the Magistrate apparently entertained 
@n opinion that Bansi’s denial on oath of the genuineness of certain 
ewriting purporting tobe his signature was of no evidential value unless 
that denial was corrpborated, The Sessions Judge has on the other 
hand so framed his order that he would almost appear to have 
been under the impression that the Magistrate was’ bound to com- 
mit the accused for trial merely because the evidence given by 
Bansi, if believed, would justify conviction, The irhpression left 
eon my mind by an examination of the record is that the case wag 
one in which the learned Sessions Judge would have exercised a 
sounder discretion ifhe had ordered further enquiry to be fnade, 
instead of ordering commitment on the fecord asit stands. At 
“the same time it cannot be denied that the Sessions Judge’s order 
was within his discretion, and the ruling to which I have just 
referred is in favour.of the principle that this Court should be slow 
to interferes with the exercise of the very wide discretion with which 
Sessions Judges have been invested under the provisions of section 
436 of the Code of Criminal Procedure. Another point for con- 
sideration in this case is that there has now been an order of 
commitment, which it would not be proper, for this Court to quash 
except on a point of law. On’*the whole as the case now stands 
I think it better that the trial of Mangat Rai should proceed in 
accordance with the commitment order. I dismiss this applica- 


tion. 
S 


. Application dismissed. 
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SHOHARAT SINGH AND OTHERS (Defendants) CL 
ae versus t ° e 1914 ° z 
* > .  JAFRI BIBI (Plaintif) — 
Mohammedan Law—Marriage—Muta—Nikah—Co-habitation originating in EEA 3 


a muta—Presimpiion. e 
LORDPARKER ° 
A Muta marriage is, according to the law which prevails among the or WADDINGe <= 


s Mohammedans of the Shia sect, a temporary marriage, its duration being Pi Sin 
i fixed by agreement between the parties. It does not confer on the Wife oi Apat, 


° amy right or claim to her husband’s property, but children conceived AMEER ALL 

while it*exists are'legitimate and capable of inheriting from their father. à 

A Nikah marriage is a religious ceremony, and confers on’ the woman, 
the full status of wife, and the children born after itare legitimate. è >- 
Where among the Shias the co-habitation was proved to have originat- . 
edina muta marriage, but there was no evidence as to the original term 
for which that muta marriage was contracted . 
Held, that if it be once proved that co-habitation originated in a muta 
marriage, the proper inference in default of evidence tothe contrary, was __ = 
that the muta continued during the whole period of co-habitation; and . 
that children conceived during that period were legitimate and capable 
of inheriting from the father. š iS 

APPEAL from a judgment of the High Court at Allahabad, .. 
reversing a decree of the Cotrt of the Subordinate Judge of 
Gorakhpur. $ 

The plaintiff-respondent claimed possession of the 7th share 
of property which formed part of the esting of one Saiyid Muham- ~ 
med Kazim, who died on the 26th Novęmber 1886, leaving a` 
widow, Musammat Murtazai Bibi, and a sister, sammat Sakina 
Bibi, who took possession ofthis estate and got their names record- ë 
ed in the revenue papers. As he was a Shia and Muẹazai Bibi 
had no issue, she could not inherit the property in suit. Muhamma 
Kazim’s sister, Sakina, also was not entitled to any part of tee 
estate, if he left issue. Both those persons were dead andthe œ oo 
principal defendants were their heirs, The other defendants were 
transferees of the property. 

The plaintif{ alleged that she was the daughter of Muhammat 
Kazim, that her mother, Musammat Achchhi Bibi, was his second = 3s 
wife; that she, the plaintiff, was born after the marriage of krer . 
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mother with ‘Muhammad Kazim and that she was his legitimate 
daughter. She stated that her mother inherited a 2 anne share 


* and sheinherited the remainder. As Achchhi Bibi, her mother, 


died in 1887 and she had not sued for her share, a claim in respect 
of her share would be time-barred, and therefore the plaintiff 
claimed her own shafe only, She also alleged that she was a 
minor and attained majority in June 1903. It was allege that 
Kazim married Achchhi on the 11th Apri] 1884.. 

The defendants denied that the plaintiff was the ‚daughter of 
Muhammad Kazim, They also denied the alleged marriage of 
her mother and they asserted that she was illegitimate. They 
also pleaded limitation and further contended that if the plaintiff 
was legitimate she cowld claim only a third share as she had two 


° sisters living, who were the issue of a mufa marriage between 


Mfhammad Kazim and Achchhi. 

The Subordinate Judge decreed the suit but the High Court 
reversed the decree. f 

The defendants appealed. 

De Gruyther, K. C., and Dude, for the appellants. 

The judgment of their Lordships was delivered by 

LORD PARKER OF WADDINGTON.—The questions which 
arise for decision on this appeal are substantially questions of 
fact only. Was Muhammad Kazim ever married to ‘ Achchhi 
Bibi, and if so when, and were there any childreh of the marriage? 
There is no doubt that Muhammad Kazim Jeft three daughters 
by Achchhi Bibi him surviving, of whom the plaintiff was the 
youngest, and that thosgAhree daughters, if legitimate, were en- 
titled to succeed tgyhis property as co-heirs. But the defendants 
to the action peg Ana allege that they were illegiti- 
mate, or alternatively that if the pMintiff was legitimate, so also 
were her sitters, so that the plaintiff was entitled to succeed to 
ne-third only of her father’s property. The plaintiff (the now 
respondent) alleges on the other hand that although her father 
and mother lived together as man and wife for many years they 
were married about 134 years before she was born and not earlier, 
that she therefore was his only legitimate child. 


The plaintiff tendered in proof of the marriage ôf her parents 

a deed said to have been executed by Muhammad Kazim on the 

i1th April 1884, a transtation of which will be found at page. go of 
e 
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the record, afd also the depositions of several witnesses who deposed , 


to thé marriage ceremony having taken place in their presence 
about the same date. The Subordinate Judge was of opinion ° 
that the deed was a forgery, and that these witnesses were ‘not 
telling the truth, The High Court having before it additional 


evidence of considerable importance clme to'a contrary conclusion, Zord Parke? 


holding thfat the deed was genuine and that the marriage cere- 
mony had been performed as deposed to by the witnesses. The 
present appeal is fromethis decision of the High Court, 

The deed in question isa deed of dower. In it Muhammad 
Kazim, who was a Mohammedan of the Shia sect, declared thiat 
Aclachhi Bibi had been living with him for some years past, ands 
that he*had contracted muta with her gn the beginning ; that 
owing to their mutual love and affection he had long intended 
performing nikak with her, but owing to certain circumstances, 
as well as to the unwillingness of some members of dis family, 
he could not do so; that a suit was recently instituted on his 
behalf in which his deposition was taken ; that in this deposition 
he had not considered it advisable to admit his mx¢a with Achchhi 
Bibi; that she came to know of this, and by reason of it a dis- 
agreement took place between them; that as he had made up 
his mind before this to perform #z#ah with her, and as it was 
also necessary to remove the disagreement between them, he had 
of his own free ‘will and accord performed #zkah with Achchhi Bibi 
at a dower of Ks. 50,000, at a general meeting at which ratses 
and respectable residents of,the city were present; hence he 
had executed that deed as a memorarNum of the dower and nikak 
that it might be of use in time of need, 






A muta marriage is, according to the law wich prevails among 


Shias, a temporary magriage, its duration being fixed by agree- ° 
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ment between the parfies. It does not confer of the wif 
right or claim to her husband’s property, but children conc 


while it exists are legitimate and capable of inheriting from their 
father. A nikak marriage is a religious ceremony, and confers 
on the woman tht full status of wife, and children born after it 
are legitimate. 

If the déed in question be a genuine deed, and the statements 
in it be taken as true, then not only was there a mtkak marriage 
between Muhammad Kazim and Achchhi Bibi at or about the 
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time of its éxecution, but their co-habitation originated -in a nuta 
marriage. There is no evidence as to the original term for*which 
this muta marriage was contracted, but such term, whatever it 
was, may from time to time have been extended by agreement, 
and in their Lordships’ opinion, if it be once prdved that the 
co-habitation originated in a muta marriage, the proper. inference 
would, in default of evidence to the contrary, be that the ‘muta, 
continued during the whole period of co-habitation. : 

Besides the deed itself there is ample “corroborative evidence 
of the mzkak marriage there referred to, if the witnesses called to 
déppse to the actual ceremony are treated as worthy of credit. 
e There is also some corroborative evidence of the muta marriages 

After careful consideration of all the ewidence their Lordships 
“have come to a conclusion that they ought not to reverse the 
findihgs of the High Court as to the genuineness of the deed of 
-dower or*the credibility of the witnesses who deposed to the 
celebration of the nzkak, The Judges who were parties to these 
findings have necessarily a large experience in matters of this 
nature. The Subordinate Judge had no more opportunity than 
they had of seeing and observing the demeanour of the witnesses, 
and they on the other hand had evidence before them which was 
not before the Subordinate Judge. No doubt, as pointed out 
by the learned Counsel for the appellants, there are good reasons 
why both the deed itself and the evidence of.the witnesses in 
question ought to be looked upon with suspicion and scrutinised 
with great care. Their Lordships *do not think it necessary to go 
into these reasons. It jM enough to say that, after scrutinising 
the evidence with thf greatest care, they do not see their Way to 
disturb the findings#f the court below, 






. There is, however, one matter which goes not appear to have 


A * 


been considefed by the High Court with the attention which it 

erved, and that is the question of the muta marriage. If the 
deed be treated as a good and valid deed, and the plaintiff's 
witnesses as reliable witnesses, there is considerable’ “evidence that 
the co-habitation of Muhammad Kazim and “chchhi Bibi com- 
menced in a muta -marriage, and if this be so in default of evi- 
dence to the contrary, such marriage myst be tiken to have 
subsisted throughout the, period which covered the conception 
and Birth’ of the plaintiff’? t two Seles Thege sisters would thus 
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be co-heirs with the plaintiff of their father’s property. Itistrue ° Civiu 
that their claim as such is statute barred, but the expiration of , 1914 


the period,of limitation would accrue for the benefit of the defen- Skorir 
. ae 


dants in the action (the now appellants), and not for the benefit l 
of the plaintiff (the now respondent). gIn thajr Lordships’ opinion Javar RI BIBT |, 
the proper conclusion, on the assumption that the nikak marriage Lord Parker. 
took place ag alleged, was in favour of a muta marriage having 
also taken place, and of the legitimacy of the plaintiffs sisters, in e 
which case the plaintif was entitled to one-third only of what she 
ehas recovered under the order of the High Court. In their Lords 
ships’ opinion the case should be remitted to the High Cour# to 
be dealt with on this footing ; the order must be varied in this ° 
respect, with liberty to ‘either party to appl} to the High Court to | 
vary the order as to costs; and there should be no costs of ghis : = 
appeal which has in part succeeded and in part failed. And they > 
will humbly advise His Majesty accordingly. ° 


2 











Appeal allowed in part, 
Pyke, Parrott & Co, solicitors for the appellants. 
Barrow, Rogers and Nevill, solicitors for the respondent, " œ 
J. M. P. ? . 
MOOSA HAJEE HASSAM AND OTHERS (Defendants) Cir * 
i versus tale 
THE SECRETARY OF STATE FOR INDIA IN RN 
COUNCIL (Plaintif). aS 
Contract—Landlord and tenant—Lease—PoweXof resumption—Land leased November, 18. 
by Government resumable for a public purpos&Land required for build- Lort 
ing houses for Government officers—Public purpo paoi 


A lease dated 1854 granted by the Government comeined a power of Spaw, Mr. 
resumption in favour of the lessor if the land was required for public AMRER At. 
purposes. The Government gave the lessee notice to r&ume as they 
required the ground in order to erect dwelling houses, which they cou 
offer to Government officials at adequate rents for their private residence, 
it was shown that suitable houses for Gcvernment servants were not ® —_ 
easily obtainable in the locality, but that obtaining quarters of some kind 
was not an impossibflity, ` 


Held, that ' a public purpose’ was a purpose in which the general intgr- r 
est of the community was concerned ; and that the scheme was one which . 
would redound to public benefit by helping the Government to maintain : 
the efficiency of its servants, and was, therefore, a ‘ public purpose’ 
within the meaning of™he contract cogtained in the lease, 2 e 


118 i : . PRIVY COUNCIL f fA. J. R. 
OrviL © APPEALS from two decrees, respectively, of the High Court 
1914. at Bombay, affirming two decrees of the same court in the exer- 

` " wosa cise of its ordinary original civil jurisdiction. l 
ioe . The suits in which those decrees were passed were instituted 
= a by the Secretary Qf Stage to recover certain land în ‘Bombay in 
Sgorerary the possession of the appellants respectively. In each „of the 
oe oe suits the same general question was raised. The land in suit was 


GOUN, granted by the East India Company in one casé on a lease and 
in the other under a sanad. But the land*so granted: ‘was resum- 
able in each case for a ‘public purpose’. The Government as. 
sutcessors of the said Company required to resume the land for 
the purpose of erecting thereon dwelling houses which the Gowern- 
ment could offer to fts officials at adequate rents for théir private 
- ? resjdence. Both courts in India held, that the purpose for which 
the Government wanted to resume the land was a public purpose, 
and decreed the suits. For a full report of the case see Hamabat 
F. Petit y. The Secretary of State for India in Counctl, 13 Bom. L. 
R., 1097. 
- ’ De Gruyther, K. C, Me.Cardie, and Brown, for the appellant. 
* Submitted that there was no obligation on the Government to 
let the houses to particular individuals; that the houses might be 
sublet by the tenants ; that the land was not required to carry on 
public business in the houses to be erected thereqn ; that there was 
i only to be domestic occupation and user and not. public occupation 
and user; and that the purpose for which the land was required 
’ within the meaning of the lease. Re- 
nd Acquisition Act (I of 1894), section 6. 
ded that in the second appeal the notice 


. was not a ‘ public purpos 
ference was made to 







served was not&ufficient. , 
Sir H. Erle Richards, K. C., and Lowndes, for the respondents, 
The judgment of their Lordships was delivered by 
af LORD DUNEDIN.—The same general point is raised in these 


two appeals. 
The first appellant was lessee under the Government as 
: successors of the East India Company under a lease of date 18th 
© April 1854, which lease contained a power, of resuntption in favour 
of .the lessor if “the Company, their successors or assigns, shall, 
for any public purpose, be at any time desirgus to resume posses- 
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sion of the premises granted”............ upon ceftain térms as to CIVIL 
noticesand compensation. ; ” 3914 “4 


The second appellantsare holders of land under Government $ es, = 
in virtue of ‘a Sanad originally granted to one George King‘ on „Hass ~“ 
6th April 1839, by the said East tod Company, which declares mas 
the ground given in occupation is t be “at any time resumable ee . 
by Government for public purposes” upon certain terms as to ¥oR INDIA IN 


CouNcIL 
notice and compensation. 


"Lord Dugedin. 
The Government ^ gave notice in both cases to resume for a 


public purpose. On being challenged as to what that public E 
purpose was, they explained that they wished for the ground in 
ord@r to erect dwelling houses, which they could offer to Govern- * 
ment officials at agdequdte rents for their pri¥ate residence, Suitable 
houses for Government servants are not easily obtainable in” 


g > 
Bombay ; but it is not said that obtaining quarters of some kind 
is an impossibility. The whole question, therefore is? Is such 
a scheme a “public purpose” within the meaning of,the contracts 
contained in the lease and the Sanad? 
The learned Judge of first instance in the High Court of —_ 


Judicature at Bombay and the Appeal Court of the same court 
have both held that itis. The learned Judges in the courts below 
have, in deference to citations made before them, elaborately con- 
sidered many of the decisions which construed the words “ public 
purposes,” as used inthe Statute of Elizabeth with reference to y 
exemptions from rating. In, the end, however, they came to the 
conclusion that those decisions afforded no help as to the proper « 
construction to be put on the words of tse contracts ; and in that 
conclusion their Lordships unhesitatingly a 





The argument of the appellants is really rested upon the view e 
that there cannot be g “ public purpose” in takħg land if that 
land when taken is not in some way or other made available™ 
the public at large, Their Lordships do not agree with this ans 
They think the true view is well expressed by Batchelor, J., in the D 
first case, when he gays :— 

“ General definitions are, I think, rather to be avoided where the 
avoidarice is possible, and I make no attempt to define precisely the extent 
of the phrase '‘ public purposes ” in the lease ; it is enough to say that, in ® 


my opinion, the phrase, whatever else it @4y mean, must include a purpose, 
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that is, an object or aim, in which the general interest of the community, 
as opposed to the particular interest of individuals, is directly ang. vitally 
concerned,” 

That being 50, all that remains is to determine whether the 
purpose here is a purpose in which the general interest of the 
community is concerned. rima facie the Government ‘are good 
judges of that. They are not absolute judges. They cannot say : 
“ Sic volo sic jubeo,” but at least a court would not easily hold them 
to be wrong. But here, so far from holding them to he wrong, the 
whole of the learned Judges who are thoroughly conversant with 
the conditions of Indian life, say that they are satisfied that the 
schéme is one which will redound to public benefit by helping the 


° Government to maintain the efficiency of its servants, From stich 


a conclusion their Lord&hips would be slow to differ, and upon its 


“own statement it commends itself to their judgment. 
e 


- Their Lordships are therefore of opinion that on the general 
point the view of the courts below was right. 


A special point was taken in the second case as to sufficiency 
of notice. It is enough to say that the view of the courts below 


was clearly right in this matter. 


Their Lordships will humbly advise His Majesty to dismiss 
the appeals, but there will be-no costs to either party before 
this Board. 

A lppeals dismissed. 

T. L. Wilson & Co, M. H. Hassam and others and Latteys & 
Hart, solicitors for the appellants.° 


The Solicitor, India e, solicitors for the respondent. 
J. M. P, l 7 
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KARMALI ABDULLA ALLARAKKHIA any) 5 Civ 
E A Versus 1914 
KARIMJI AND OTHERS (Defendants). October, 80 


. 21 ¢ No 
Contract Act (JX bf 1872) segtion 239—Partnership— Joint adventure—Dealing pl 3. 
by an tndividual—Liability of firm. on 
RD 
Where goods are purchased or money raised for the joint adventures DUNEDIN, 
and the dealing though ostensibly by an individual is truly and substan- ir eri 
tally a dealing of the joint adventure, the adventurers are liable as part- "Evar, Me. 
ners. “But there is no stich responsibility for gdbds, &c., purchased on the AMEEB ALI. 
. e 


a 
credit of an individual adventurer previously to the contract though after- 5 
e . 


wards brought into stock as his contribution. 
Adansonia Fibre Co., (1874) 9 Ch., 635, Gouthwaite v. Duckworth, =s 
[1810] 12 East, 410, Saville v. Robertson, [1792] 4 Term Report, 720, Heap 
v. Dobson, [1863] 15 C. B. P. S., 460, British Linen Co.. Alexander, 
(1853] 15 D., 277, White v. Mc. Intyre, |1841] 3 D., 334, referred to. 
APPEAL from a judgment and decree of the High Court of 
Judicature at Bombay, réversing a decree of Mr. Justice Russell j 
of the same court, p ; 
The action was brought by the appellant to recover’a sum of z 
Rs. 1,11,819-8-9 for moneys lent and advanced by him to the first 
and second respondents by means of acceptances by the appellant 
of certain Aundis (ar bills of exchange) drawn upon the appellant 
by the first and second respondents res ectively and for commis- ° 







sion, costs, charges and expenses due to 
said firsttand second respondents particulars Whereof were annex- 
ed to the plaint. The third respondent was the cial Assignee 
in bankruptcy and as such the assignee of the estatqand effects 
of the second respondent*frm which had become bankrupt priow 


to the commencement of the action. The second and third res- ` ~ 
pondents did not defend the action. The action was tried before e» —ee 
Mr. Justicé Russell who substantially gave judgment in favour of al 
the appellant, but oħ appeal a Divisional Bench (Sir B. Scott, 
C. J. and ‘Batchelor, J.) reversed the judgment appealed from. £ 
The plaintiff appealed. i ` 

De Gruyther, K. C, and Henry O’ Hagam for the appellant, con- ‘ 
tended that the Indiag Contract Act, 1872, governed the appeal ‘ 
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as regards the law applicable thereto, and English cases which 
might be dealing with similar facts had no bearing on the appeal, 
The agreement of the 25th July, 1906, came within thè. definition 
ofa partnership in Section 239 of the Act, and it was a partnership 
fora joint adventure ? see [Mustration (a) of the section. The debt 
or obligation was incurred by Rashid on behalf of the partnership 
in the usual-course of business. What he did was necessary and 
done to carry on the partnership business, and the fitst respondent. 
was liable therefor: see sections 249 and 251 of the Act, The 
Aggeement of the 25th July, 1906, was neither annulled nor amend- 
e ed as required by Section 252, of the Act, and consequently the 

rights and obligationg of the parties myst be determined under 
* that agreement. On the construction of the Acet they referred to 

© Bank of England v. Vagliano, L. R., [1891] A. C., 107, 

Nogendra Nath Sircar v. Kamallesini Dasi, |1896) L. R, 23 1. A, 
18, 26. 

Clauson,*K. C., and Lowndes, for the first respondent, contended 
that the agreement in question did not in law constitute a partner- 
ship between the first and second respondents in the ordinary 

“sense, but only a joint venture between thêm, the limitations of the 
authority of each of them with respect thereto being known to the 
appellant. On a proper construction of the agreement, which was 
made with the privity of the appellant, each of the first two res- 
pondents. was to be responsible only for his own moiety of the 
joint shipments, and the Aundis drawn by the second respondent 
were drawn in his own name and for his own purpose, and there 


was no agreement by je first respondent to be responsible for the 
same. They relie on 2 

Heap y. son, [1863] 15 C. B., N.-S. 460, 

Gibsony. Lupton, [1832] 9 Bing., 297. o 


2 DeGruyther, K. C, replied’ referring to 






Gouthwaite v. Duckworth, [1810] 12 East, 421. 
The judgment of their Lordships was delivered by 


LorD DUNEDIN.—The action arises owt of transactions con- 
negted with a venture in brown sugar entered into by the first 
and second respondents. The second respondeht j is now bank- 
rupt and the 3rd respqndent i is his official assignee: and neither 


of them defended the Action or took pgrt in the proceedings 
e under appeal. 
Š oe 
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The first ieaposdent Karimji, and second respondent, Rashid, i 


were both. merchants carrying on business in Mauritius and had 
for some time been rivals in the sugar trade. 

Rashid had all along also had a Bombay house, and Karim 
was in thé att of setting one up, but it was not at the date to be 
presently mentioned yet open. 4 


The appellant Karmali, isa merch&nt carrying on business*in 
Bombay and Hongkong. 

Karjm and Rashid resolved to have a joint speculation in 
brown sugar to be shipped from Mauritius to Hongkong. The 
terms of the arrangement they made between themselves were og 
25th July, 1906, embodied in a stamped agreement. The dotu- 
ment is too long to quote, but may be summarised thus—It begins 


with a preamble that the parties “for the “purpose of doing busi- F 


ness in partnership in brown sugar from Mauritius to Hongkong 
agree to act as follows.” Then follow the terms, Purchases 
were to be made “jointly” at Mauritius. These purchases were 
to be made by both firms after consultation with eagh other, and 
after taking advice from the Bombay houses. No limit as to 
purchase is imposed on either firm ; but as soon as either firm 
buys, that firm is to give a delivery order on the Dock warehouse 
for half, the quantity of the parcel to the other firm. When suffi- 
cient sugar to load a ship has been purchased, then.a ship is, after 
consultation, to be chartered, and loaded with the purchased sugar 
and despatched to Hongkong. Invoices of the sugar, made out 
separately as half and half, were to he sent respectively to each 
of the Bombay firms. At the game time Rashid was to draw bills 
to the value of the sugar on his Bomba house, and Karim on his 
Bombay house when it came to be opened\ But until that time 
came he was to draw bills on Karmali. If the ks at Mauritius 
refused to discount the bills on the Rashid or Kayim house, the 
Bombay firms were to be informed by wire, in which case it was 







said that Karmali would come to the rescue by interposing credit ° 


according to arrangement made with him. On the ship arriving 
at Hongkong the arrangements as to sale of the sugar were to be 
carried through by the Bombay houses, Account sales were to 
come from,Hongkong made up separately half and half to aach. 
Then the invoices were to be added together and the surplus or 
deficit on the entire transaction was to be divided equally. Char- 
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CrviL tering was to ke done in either one or both names ; but all com- 
1914 e missions were to be equally divided. In the event of the Hong- 


Kinwitt kong*market being bad and there being an opportunity of a*profit 
ABDULLA * by, reselling at Mauritius, this was to be done after permission got 
— 9. 
' “Farms. from Bombay ; and such profit on all sales was ‘to "be equally 


divided. The agreement was to remain good fora .year from 


Lord Dunedin. oases } 

- date of signing. There if then an addendum to the agreement 
written and signed by the plaintiff, in which he binds*himéelf-to 
come to the assistance of the partners if the .Mauritius banks 

° * refuse to discount the bills-drawn by the Mauritius firmg of the 


two defendants on their own Bombay firms respectively. 
* Following on this agreement a venture was commenced, and 
ethe terms of the agreement were literally carried out, except in 
“one particular. That gs to say, sugar was bought, about 36,000 
- *bags by Karim, and about 4,000 by Rashid.’ Delivery orders 
: wer@ then given by each to each for half of the sugar purchased 
e by him, and the sugar so divided on shipment was consigned to 
the Hongkong firm of the plaintif. The one particular in which 
the agreemefit wás not literally complied with was that the bills 
were not drawn by Rashid and Karim at Mauritius on Rashid and 
Karim in the first instance and then, on refusal of the banks 
to discount, -recourse had to the assistance of the plaintiff ; but 
they were at once drawn on and accepted by the plaintiff's firm 
we at Bombay. The bills were drawn by Rashid and Karim res- 
pectively for sums approximately representing the value of the 
sugar shipped upon the separate invoices of each} #. ¢, about half 
and half—an exact half being unattainable on account of the 
` packages in which the sugar was put up. 
The sugar arrived ongkong, and was sold by the plaintiff 
to whom it was Signed. The venture, however, turned out a 
a failure instead a success ; the prices realised not being suffi- 
cient to give profit after payment of the price of the sugar, the 
freight, and other expenses. 
— The plaintiff accordingly raised this action, which is truly an 
—_— ` eaction of accounting against both Rashid and Karim. Now, 
when the bills drawn by the two defendants had become due, 
and were payable to the banks who held them, Karim had retired 
a the bills of which he was the drawer, but Rashid, who had by 
e this time become insolvent, had not retired the bills of which he 
was the ‘drawer, with the fegult that the plaintiff whose name was 
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on these bills-as acceptor had to retire them. This necessarily 
brought out a considerable balance on the whole transaction as 
due to the plaintiff. The bankrupt respondent Rashid and his 
official assignee did not oppose judgment being entered against 


them ; but tHe solvent partner Karim opposed judgment upon 


the éround: that he had paid all sums due on bills signed by himt” Lord Dunedin- 


self, and that he was not liable in réspect $f any monies raised 
on bill$ to which he was no party. 

The case depended before RUSSELL, J., in the High Court at 
Bombay, who’ after trjal found in favour of the plaintiff. The 
„material ground of his judgment may be effectively summarised 
by quoting two of his findings on the issues which he incorporated 
with his judgment, which were as follows :— 

“| find (1) There was a partnership betwgen first and second defen- 
dants’ firms . èe . ú) The plaintiff paid and advanced moneys on the 
Hundis (Bills) for and on account and for the credit of the said partper- 
ship.” ; 

The court of appeal reversed that judgment. Thé gist of 
their judgment may be taken from the concluding paragraph 
thereof, which is as follows :— 

“ Treating the question as purely a question of ‘liability between the 
` parties to the bills of,exchange it is manifest that the plaintiff cannot. 
succeed in charging the first defendant with liability on bills of the second 
defendant, and having regard to what appears to us to be the correct 
construction of the agreement between the parties, we cannot hold that 
there is any cellateral agreement by which one shipper agreed to be 
liable for the default of the other in not taking up the bills of exchange 
drawn by him on the plaintiff.” 


Their Lordships are of opinion that it is erroneous to treat the 
question as purely a question of liabili}\gn the bills. In other 
words, they think the issue proposed by the learped trial Judge to 
himself was right. The case of the Adansonia Frbré%o.(1), seems to 
have been much pressed oh the court by the learned pleader. But 
the very first sentence of the judgment of JAMES, L. J, shows that 
in that case the only question was whether in a winding up proof 
could be made on the bills alone ; and that all questions of ultimate 
liability were left undgcided. 

No one doubts that there was here a partnership. It is stated 
to be a partmership in the agreement, and it amply falls witHin 

, (1) 11874] , L.R. 9 Ch., 635. 
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the definition ofa partnership’ given by the Indian Contract Act, 
which rules parties in this case. It is, however, a partnership of a 
limited character, and consequently liability to be enforced Against 
ong partner when there is no document of debt which on its face 
binds him, can only be justified if it was shown ‘that what he 
did was within the, operations natural to the partnership and for 
thé partnership. ° ; 

Their Lordships think that the law on these matter! is ‘accur- 
ately stated in the well-known judgment of Lord- ELLENBOROUGH 
in Gouthwaite v. Duckworth (1). In saying # the law,” it wotld per- 
haps be more accurate to say, a statement of the criterion which ` 
is #0 be applied to the particular facts of each case in order to see 
whether the transaction is or is not a partnership transagtion. 
In that case it was ought to make „Duckworth ljable for 
* goods purchased by Brown and Powell, and Lort ELLENBOROUGH 


z 


says this : 
_ " There seems also to have been some contrivance in this case to keep out 
of general view the interest which Duckworth had in the goods ; the other 
two deferflants were sent into the market to purchase the goods in which 
he was to have a moiety ; and though they were not authorised, he says, 
to purchase on the joint account of the three, yet if all agree to share in 


Ă goods to be purchased, and in consequence of, that agreement one of them 


go into the market and make the purchase, it is the same for this pur- 
pose as if all the names had beea announced to the seller, and therefore 
all are liable for the value of them.” 


He distinguishes the case of Savile v. Robertson (2) thus: 


“The case of Savtile v. Roberison does indeed approach very near to 
this; but the distinction between tbe cases is that there each party bought 
his separate parcel of goods which were afterwards to be mixed in the 
common adventure ae ne the ship, and till that admixture the partner- 


ship in the goods did not arise.” . 
And BAYLIA, J., after describing Saville v. Robertson in the 
same way safs : ° ` 


“but here as soon as the goods were purchased the interest of the three 
attached in them at the same instant by virtue of the previous agree- 
ment.” 

Mr. George Joseph Bell, in his celebrated Commentaries on the 
Principles of Mercantile Jurisprudence, aftet stating that the law 
of Scotland is the same as the law of England in, this matter, 
quotes the judgment of Lord ELLENBOROUGH as correctly laying 

* (1) [1810] 12 East, 4ar. (2) [1792] 4 Term Rep., 720. 
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down the law, citing, inter alta,a case of Kinnear, on the same 
lines as Gouthwaite, which was affirmed in the House of Lords in 
1765, and the whole matter is comprehensively expressed in his 
Principles, , section 395, in words which their Lordships think 
accurately give the result of the cases both ol and modern. . 

* Where goods are purchased or money raised for the joint adventure, 
and the dealing though ostensibly by an individual is truly and sub- 
stantially a dealing of the joint adventure, the adventurers are liable as 
partners. But there Ís no such responsibility for goods, &c., purchased 
on the credit of an individual adventurer previously to the contract 
though afterwards brought into stock as his contribution.” e 
It may be and often is a difficult matter to say on which 

side of the line thus eindicated the facts ef a particular case fall 
and cases will be found illustrating both results. To the cases 
already cited may be added the case of Heap v. Dobson (1), while 
in the Scottish Courts may be taken as on the lines ôf Gouth- 
waite’s case the case of British Linen Co. v. Alexander, (2) (where 
the facts are strikingly similar to the present case), and on the 
lines of Saville and Heaps’ cases, Whtte v. Mc Intyre (8). 

Their Lordships are aware that Lord LINDLEY, in his capacity. 
as an author but not as a Judge, expressed some doubts as to 
whether the case of Gouthwaite ¢ould be supported. They are 
of opinion that, whether that doubt is sound or not, it is not a 
criticism on the criterion of law indicated by Lord ELLENBOROUGH 
and the other Judges: but is only an indication that a different 
view might have been taken*on the facts of that particular 
case. . - 

Turning then to the present case, their Lordships have come 
to the conclusion that the judgment of the~rial Judge was 
correct. The considerations which lead them ~*~ 
as follows. g 

It is clear from the terms of the agreement that either of the two 
partners by the mere fact of purchase (after consultation as to 
price) could subject any sugar independently of the action of the 
other to becoming partnership sugar. A purchase of sugar therefore 
becomes a purchase for the partnership, and anyone who sld 
the sugar, or’advanced money by which the sugar was bought, 
was crediting the partnership with goods or money. This is 
Feige! accentuated by the provision eas to possible resale in 


t result are 


GP [1863] 15 C. 8. N. S; 460, . 


2) [1853] 15 D., 377. (3) [1841] 3 D., 334. 
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e . 
Mauritius itself. If either party in the case bought sugar, and 
then came to resell it in terms of that article, he could not refuse 
hi$ co-adventurer a share of the profit he made. These consider- 
ations make it impossible to say, as was said effectively in 
Sayille’s case or Héap's case, that the joint adventure only began 
when the goods were shipped, as it is clear that the joint adventure 
began as regards each parcel from the moment „that parcel was 
bought. The learned Judges of the Court af Appeal are impressed 
with the view that the agreement is “elaborately drawn for the | 
pugpose of keeping the interests of the two shippers distinct 
except in so faras a combination “between them was desirable 
for the purpose of ggcuring joint shipment and a sale of the 
sugar at Hongkong.” Their Lordships cannot take this view, © 
It nores the fact that notwithstanding the separate shipment 
and consignation documents, the sugar was admittedly to be 
accounted for as partnership sugar. Supposing that the parti- 
cular parcel$ consigned by one had in some way been deter- 
iorated, either by perils of the sea, without insurance, or by 
the development of some intrinsic fault, it is perfectly clear 
‘that the other party would have had to bẹħr his share of the loss 
resulting in the whole cargo., No doubt the anxious.arrange- 
ments for shipping and consignation in separate names were 
peculiar, But the reason for them is amply explained by the 
fact that the parties desired secrecy, being afraid at Mauritius of the 
hostile action in breaking prices of a rival whose astuteness they 
deploringly acknowledged. 

Moreover, it is cleaX%not only that the facts as to the terms 
ofa partnership in the sugar shipped are as have been’ stated, 
but that the ya knew the whole terms and conditions of the 
agreement. e knew, therefore, he was helping by advance of 
credit the partnership in its purchase of sugar. The learned 
Appeal Judges say that the respondent Karim did not avail himself 
of the plaintiffs credit. That that credit was not interposed in 
the precise way originally contemplated by the 4th article of the 
agreement is true. But that they did not in fact avail themselves 
of the plaintiff's credit is obviously an error. The bitls speak for 
themselves, When a drawer discounts an atceptance which accep- 
tance is given at a time when the acceptor owes no money to the 
drawer, it is idle to say, thatthe drawer Goes not avail himself 

f LJ 
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of the accepter’s credit ; and if anything more was wanted it is to 
be found in the evidence of Karim himself, who admits in cross- 
examination, “For the purchase of all that sugar neither I nor 
Rashid pait a rupee; it was all paid for by Aundts accepted by 
the plaintiff”. 


Their Lordships will, iacr humbly* advise His Majesty 


that the appeal should be allowed and the judgment of the Trial 
Judge restored: the defendant Karim paying costs in the courts 
below and before this Board. 


Appeal allowed. 


Ashurst Monts, Crisp and Co, solicitors for the appellant. , ° 
Latteys and Hart, solicitors for the first respondent. 
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JAMBU PRASAD (Piaintif) 
VErSUS 
MUHAMMAD NAWAB AFTAB ALI KHAN 
AND ANOHTER (Defendants) 


Registration Act (III of 1877), sections, 32 33: 34, 35 and 87—Registration— 
Validtty—F urisdiction of registering officer—Presentation—Power-of-at- 
torney—Mortgage deed presented by general attorney of the mortgagese— 
Attendance of axecutants at vegistration—Defect in procedure. 


A registrar has no jurisdiction to register a document unless he is 
moved to do so by a person who has executed or claims under it, or 
by an agent of such person, representative or assign, duly authorised 
by a power-of-attorney executed and authenticated in a manner prescribed 
in gection 33 of that Act. Where a deed is presented for registration 
by a person holding a power-of-attorney which inot executed and 
registered in accordance with law, the presentation is no valid presenta- 
tion and the admission of the executants that they have executed it does 
not give the registrar any jurisdiction to register it, 

Held, also that the omission of the registering officer to notice that 


` the power-of-attorney under which the agent had presented the mortgage 


deed for registration had not been executed or authenticated in ac- 
cordance with sectitn 33 of that Act, could not be regarded as a defect 
in procedure only within the meaning of section 87 of the Act. Musibunyissa 
v, Abdul "Ruhim, L. R., 28 I. A. 15, followed; Jshri Prasad v, hick 


nath, 1. L. R, 28 AIL, 707, approved. 
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Two consolidated appeals from two decrees‘of the High Court 
at Allahabad, one of which affirmed, and the other modified, two 
several decrees of the court of the Subordinate Judge of Saharan- 

e 
pur. as 


* The judgment of the High Court is reported in, 12 A, L. J. 


R., 420. e ° ; 


» The question in these appeals was whether two mortgage 
deeds, dated the 2nd July 1882 and the roth August 1886, respec- 
tively, were validly registered under the Iadian Registration Act 


(II of 1877). It appeared that the first of thy. two deeds was, 


presented for registration by one “Nathu Mal, general attorney” 
of the mortgagee, and the second by one “ Iahi Baksh, geperal 
attorney” of the mostgagee. In neither, case did the-power-of- 


* attorney empower the agent to present documents for registration, 


In ‘both cases the mortgagors admitted before the registering 
officer thé execution and completion of the mortgage deed, and 
in the first case they received in his presence the mortgage money 
while in the second they acknowledged the receipt by them of the 
mortgage money. The registering officer, thereupon, registered 
‘the mortgage deed in each case, The Subordinate Judge held 
that the documents in question had not been presented by duly 
authorised agents within the terms of sections 32 and 33 of Act 
ITI of 1877, and that their registration was not valid, This decision 
was affirmed on appeal by the High Court. 

Plaintiff appealed. 

De Gruyther, K. C, and O'Gorman, for the appellant. The 
executants presented themselves in person before the Sub-Registrar 
and apparently acquiesced in handing over the documents to that 
officer for regjptration, and, therefore, the fact that the physical 
act of Me Ae the documents to the registering officer was 
performed by persons who were not authorised to ‘ present’ them 
would not render such presentation invalid : 

Wilaiti Begam v. Fasal Husain Khan, [1910] 9 ADL. J. R., 148, 
Karta Kishan v. Harnam Chand, |1912) I. L. R, 35 AlL, 72, 
Atma Ram v. Ugra Sen, [1912] I. L. R., 35 All, 134. 

The second of the three cases did not follow the present case, 
and third was decided on the authority of the second. 

Here the documents were presented by the general attorneys of 
the mortgagee and in the absence of evidence to show that they 


SoN 


` PRIVY COUNCIL © œe ibi 
e e 
-had no authotity to present documents for registration it must be 
presunted that their powers included such authority : 
Ram Chandra Das v, Farzand Ali Khan, [1912] 1. L, R, 34 All, 253, 
Sah Hukhun Lal Panday v. Sah Koondun Lal, [1875] L. R, 2 L 
A., 210, i 7 : 
Mohammad Ewas v. Biry Lal, (18774) L. R.%4 l. A,, 166, 
Husibunnissa v. Abdul -Rahim, [1900] L. R., 28 L. A., 15, 
Ishyrt Prašad v, Baijnath, [1906] I. L. R., 28 All, 707, 
Sheo Shanker Sahoy v. Hirdey Narain Sahu, [1879] !, L. R, 6 
Cal., 25, * ° 5 
i Isak Mahamad v. Bai Khatija, [1881] 1. L. R, 6 Bom., 96, 
and Act III of 1877 sections 17, 23, 24, 32, 33, 34 35, 48, 52, §87 


59, and 60. : 
Lowndes, for the respondents, relied on e 
Mujibunnissav. Abdul Rahim, [z900] L. R., 28 1. A, 15, 
Ishrt Prasad v. Baijnath, [1906| I. L. R, 28 All., 707, 
and submitted that the provisions of sections 32 and 33 of Act III 
of 1877 were imperative, and must be strictly complied with and 
that where they were not strictly complied with thé registering 
officer would be acting without jurisdiction in registering the 
documents and consequently the registration would be invalid , 
under the Act. 
De Gruyther, K. C, replied. . 


The judgment of their Lordships was delivered by 


' o 
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SIR JOHN EDGE.— These are consolidated appeals from two 
decrees, dated the 13th February 1912, of the High Court of 
Judicature at Allahabad, one of which affirmed a decree of the 
Subordinate Judge of Saharanpur of the 26th September 1910, 
and the-other of which partly affirmed and partly reversed a 
decree of the same Subordinate Judge of the 26th tember 1910. 
The suits in which the degrees were made were A in the 
court of the Subordinate’ Judge of Saharanpur; one on the 2oth 
May 1909 and the other on the 16th March 1910. They were suits 
for sale of immovable property. The suit of 1909 was based on a 
mortgage deed of the 1oth August 1886, the consideration for the 
mortgage having beer®Rs. 7,000. The suit of 1910 was based on 
a mortgage deed of the 2nd July 1882, the consideration for tltat 
mortgage deed ‘having been Rs. 59,000, and upon a mortgage deed 
of the 25th October 1892. There wasin each suit a claim far a 


money decree, The Subordinate Judge dismissed the suits on 


Sir John 


Edge. 


* 


ges 
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e °. k 
Cvr, the grounds that the mortgage deeds had not been validly regis- 


1914 tered, and consequently could not affect the immovable. property 
Jupu? Which was comprised in the mortgages, and that claims for money 
“\Pluszap decrees were time barred. On appeal to the High Gourt at Allaha- 
‘pais *bad, the High Court dismissed the appeal in the, suit of 1909, 

Aw KHAN Which was based ên the mortgage of 1886, dismissed the appeal 
Sir John in the suit of 1910 so far as it related to the mortgage of 1882, and 
allowed the appeal in that suit so far as it related to the mortgage 

° ° of 1892. These consolidated appeals aye from the decrees of 


dismissal. The plaintiffin the suits is the appellant here. The 

e rgspondents have been defendants in these suits, and one of them 

e is the representative of a deceased defendant. å 
The only questigns which have to, be considered in these 


. e consolidated appeals are, whether the mortgage deed dated the 
™ 2m July 1882 and the mortgage deed dated the roth August 1886 
° were validly registered under Act III of 1877. They were docu- 


ments which were required by section 17 of Act III of 1877 to be 
registered,” If they were not validly registered they could not, 
i by reason of section 49 of that Act, affect any immovable property 
. comprised in them, or be received as evidence of any transaction 
affecting such property. Further, if the documents of 1882 and 
7 1886 were not validly registered instruments, no mortgage could, 
.° by reason of the first paragraph of section 59 of Act IV of 1882, 
be effected by them. They were in fact registéred, but the ques- 
tion is—was the registration a valid registration? The Subordi- 
nate Judge and the High Courte found that there was no valid 
registration in either case, , 
In section 32 of Act III of 1877 it is enacted that :— . 
“Except in the cases mentioned in section 31 and section 89, every 
Do pase be registered under this Act, whether such registration be 
compuls6ry or optional, shall be presented” at the proper registration office, 
by some person executing or claiming under the same, or, in the case of a 
copy of a decree or order, claiming under the decree or order, or by the 
æ o representative or assign of such person, or by the agent of such person, 
representative or assign, duly authorised by power-of- -attorney executed 
and authenticated in manner hereinafter mentiofed,”’ 
E » So far as is material to the decision of these appeals, it is in 
Pee 33 of Act III of 1877 enacted :— j 
“ For the purposes of section 32 the powers: of-attorney next hereinafter 


°” mentioned shall alone bé recognised (that is to say)— 
x e . s an ‘ oe” 
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“ (a) df the principal at the time of executing the power-of-attorney Olvin 
resides in any part of British India in which this Act is for the time being 7 1914 
- in force, a pcwer-of-attorney executed before and authenticated by the —_— 


registrar or sub-registrar within whose district or sub-district the princi- ree : 


pal resides.” . 

The mortgage deed of the 2nd July 1882 was presented for Au TD 
registration on the 11th July 1882°at Saharanpur at the prdper Sir John 
registration office on behalf of Lala Mitter Sen, the mortgagee, Eige. 
by one Natthu- Mall, who held a power-of-attorney, of the rgth | 
June 1882; from Lala Mitter Sen, which, however, did not empower 
Natthu Mall to present documents for registration, Lala Mitter 
Sen lived at Saharanpur, and the power-of-attorney had been 
duty authenticated by the then Sub-Registrar of Saharanpur one 
the roth June 1882,ebut apparently itehad not been executed 
before the Registrar or the Sub-Registrar, The Sub-Regis-" J ° 
trar’s note to the copy of the power-of-attorney in the Register 
merely states that Lala Mitter Sen was known to him, and admit- 
ted the execution and completion of the document, It has not 
been proved that Natthu Mall held any other power-of-attorney 
from Lala Mitter Sen. The mortgagors admitted before the Sub- 
Registrar of Saharanjwir, on the 11th July 1882, the execution and 
completion of the mortgage deed and received in his presence the 
mortgage money, Rs. 59,000, dnd thereupon the Sub-Registrar e ; 
registered the mortgagè deed. e. 

The mortgage deed of the roth August 1886 was presented . 
for registration on the 9th September 1886 at Saharanpur, at the 
proper registration office, on behalf of Lala Mitter Sen, the mort- 
gagee, by one Ilahi Bakhsh, who held a power-of-attorney of the 
17th February 1885 from Lala Mitter Sen, which, however, did 
not empower Ilahi Bakhsh to present documents, for registration. 
This power-of-attorney had not been authenticate by the Regis- 
trar or the Sub-Registrae of Saharanpur, and it does not appear 
that it had been executed by Lala Mitter Sen before either of 
those officials. It has not been proved that Ilahi Bakhsh h Min 
any other power-of-attorney from Lala Mitter Sen. The mort- 
gagors admitted hefore the Sub-Registrar of Saharanpur, on the 
gth September, 1886, the execution and completion of the port- 
gage deed df¢the roth August, 1886, and acknowledged the receipt. 
by them of the mortgage money, Rs -7,000, and thereupon the Sub- ® 


Registrar registered the mortgage deed. 
e ° 


. e a 
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Orit ” It was céntended on behalf of the appellant here’that it might 
1914 be presumed the mortgage deeds had been presented fof regis- 


Jawa ° tration by the mortgagors who had executed the deeds, and who 
eee attended before the Sub-Registrar. It is, however, obvious that 
io the mortgagors had, attended at the office of the Sub-Registrar 

-> 2 to sadmit that they had &xecuted the deeds and not to present 
ee them for registration and that they did not present’ them for 
registration. The mortgagors attended to enable the Sub-Regis- 

hd * trar to comply with sections -34 and 39 of Act IIT of 1877 
-by satisfying himself that they had executed the deeds. In 

fha one case the deed was presented for registration by Natthu 

e Mall, an agent of the mortgagee, and in the other case the deed 

was presented for registration by Ilahi Bakhsh, another agent of 

© “the mortgagee, and in neither case did the “agent hold such a 
powtr-of-attorney as was Hescssary to enable a valid registration 


ig to be made. 

It was decided, and as their Lordships considered correctly, 
by Sir JOHN STANLEY, C. J., and Sir GEORGE KNOX, J. in 1906 in 
Iskri Prasad v. Baijnath (1), that the terms of sections 32 and 33 of 
Act III of 1877 are imperative, and that a*presentation of a docu- 
ment for registration by an agent, in that case the agent of 
e a vendee of immovable property ‘who has not been duly authorised 
s” in accordance with those sections, does not give to the registering 
. officer the indispensable foundation of his authority to register the 

document. As those learned Judges said :— 
“ His (the Sub- Registrar's) jurisdiction only comes into force if and when 

a document is presented to him in accordance with law. ” 

These learned Judges also rightly decided in the same case 
that the fact tat the Sub-Registrar had summoned before him 
the a. deed, who was the vendor, and had obtained 
his consent to the registration of the deed, did not give the Sub- 

te jurisdiction to register it, and that the omission of the 
Registering Officer to notice that the power-of-attorney under 
which the agent had presented the sale deed for registration had 
not been executed or authenticated in accordance with section 33 
7 of Att III of 1877 could not be regarded as a defect jm procedure 
-e within the meaning of section 87 of that Act 
a . (1) ° 1905) L L. Ru 28 All, 707. 
e 


registration. They no doubt would ‘be assenting to the regis- 
tration, but that would not be sufficient to give the Registrar 
jurisdiction. 

One object of sections 32, 33, 34 and 35 of Act TH of 1877 
was to make it difficult for persons to commit panes by means 
of registration under the Act. 


It is the duty of courts in India not to allow the imperative 
provisions of the Act to be defeated when, as in this case, it is 
proved that an „agent who presented a document for registration 
had not been duly authorised in the manner prescribed PY the 
Act to present it. 


These appeals fail, and their Lordships will humbly advise 
His Majesty that the appeals should be dismissed. The appellant 
must pay the costs of these appeals, 

A ppealndismissed, 

Ranken Ford, Ford and Chester, solicitors forthe appellant. 

T. L, Wilson & Co., solicitors for the respondents, 

J. M. P. 

i (1) = [1906] 281. A. t5. 
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Although the ‘facts in these consolidated Seite are not the e CIVIL 
same as were the-facts in Mujtbunnissa v. Abdul Rahiwm aod Abdul 1914 
Asiz,(1) their Lordships consider that the principle which this Boagd ° } ae 
applied in*that case is applicable here. That principle, in their Anana 
Lordships’, opinion, is that a Registrar or Sub- -Registrar under e 
Act III of 1877 has no jurisdiction to® register a document unless wes 
he is "moved .to do so by a person who has executed or claims gr Ps 
under it, or by the representative or assign of such person, or by | 
an agerit of such person, representative or assign, duly authorised ° 
„by a power-of-attorney executed and authenticated in manner 
prescribed in section 33 of that Act. It is obvious:that executats” 
of a gleed who attend a Registrar or Sub-Registrar merely to admit e 
that they have executed it cannot be treated, for the purposes 
of section 32 of “Act IJI of 1877, as presenting the deed for °? gm” 
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BHAGWANT DATT AND OTHERS (Decree-holders) 


. è wvéersths 


RAJAB CHAUDHRY AND ANOTHER (/udgment-Webtors)® 


ecution—Practice--Sust against two sets of defendants—Decreed against 
one—Appeal by defendants decreed, court observing that'secomd set liable. 


A suit was brought against two sets of defendants. ‘Ihe court of first, 
instance decreed it against the second set dismissing it against the first. 
On appeal by the second set the suit was dismissed against them byt the 
court went on to say that, “I pass a decree against the, first set of 
defendants.” The first set of defendants were not parties to the appeal. 

e Held, thatthe decree could not be executed against them, 


SECQND APPEAL from a decree of Maulvi Saiyid Muhammad 


Shafi, Additional Subordinate Judge “of Gorakhpur, reversing a 
decree of Babu Girish Prasad, Munsif of Bansi. 


Application for execution of a decree. 
The court of first instance disallowed the objection. 
The lower appellate court reversed the decree, 


Decree-holders appealed. 

Surendro Nath Sen, for the appellants, ° 
S. M. Sulaiman, for the respondents. 

The following judgment was 4elivered by 


CHAMIER, J.—The facts of this case are very simple: The 


appellants brought a suit against two sets of defendartts. The 


co 
de 


urt of first igstance dismissed the suit against the first set but 
creed it 4gainst the second set. ‘bhe latter appealed making 


the appellants only parties as respondents. The appellate court 


It 


a 


found that the second set of defendants were not liable for the 
* claim, allowed the appeal and dismissed the suit against them. 


went on, however, apparently per incuriam to say that it passed 
decree against the first set of defendants? The appellants now 


seek to execute the decree against the first set of defendants 
who object on the ground that they were-not parties to the decree 


*E, S.A. No. 1171 of rgtq. 
ne A 
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sought to, be executéd. The Munsif threw out the objection on 
the ground tħat it is not open to a court executing a decree-to 
challenge it in any way. On appeal the Subordinate Judge, 
allowed the objection and dismissed the application for execution. 


It appears to me that- the view taken by the Subordinate Judge * 


is correct. It is true that this Court hase frequently held that a 
court executing a decree is not entitled to challenge the correct- 
ness of it, and that it has been held in some cases that such a 
court cannot. even enqujre whether the court which passed the 
decree had jurisdiction to do so, but it appears to me that the 





Chamier, J. 


present case stands on an entirely different footing from any of œ 


those to which reference has been made. In the present case 
: though the, appellate court said “I pass a decree against the first 
set of defendants ” itetook no steps'towards giving effect to its 
decision. It did not make those defendants parties to the appeal 
as it might have done, and in the decree as prepared the „names 
of the first set of defendants do not appear at all. In my opinion 
the appellants are not entitled to take out executich against 
the first set of defendants. I dismiss this appeal with costs, 


Appeal dismissed. 
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Cvi LAL BAHADUR SINGH (Defendant? 
1915 o VEYSUS 
exe ABHARAN SINGH AND OTHERS (Plaintifs) ® 


January, 9, 11. 
alli, Transfer of Property Act (IV of 1882) section 99—Sale held in contravention s 


RIGHARDS, © | of provisions confirmed—Legality of sale—Code of Civil Procedure 

BANERI, 3. (Act V of 1908), Or. XXXIV, r. 14—Mortgage—Suit for redemption by 

TUDBALL, J. grandsons and great grandsons of morigagor—Plaintif{s not Poe sale— 
Hindu Law~-Mitakshara—Foint family. « 

Ta ž A sale held in contravention of section 99 of the Transfer of Property 
Act is not a nullity and can be set aside at the instance of a party interest- 
ed only before confirmation. 

If the equity of redemption is sold in execution of a simple money 
decree®*and is purchased either by a third party or by the mortgagee, with 
the leave of the court, and the sale is neither avoided nor set aside, the equity 
of redemption is transferred from those persons who previously held it 

. into the hands of the purchaser and agight of redemption is not left in 
the mortgagor or his representatives. 

r Tara Chand v. Imdad Husain, 1I. L. R., 18 All, 325, Muhammad Abdul 

e Rashid Khan v. Dilsukh Rat, 1, L. R, 27 All, 517, Madan Makundlal v. 

Famna,2 A. L.J. R., 123, Mangli Prasad v, Patt Ram, 1 A. L. J. R, 360, 

approved. Fhabbalal v. Chajju Mal, 4 A.L.J. R., 787, Sardar Singh v. 

Ratanlal, 12 A. L. J, R, 855, Stkdar v. Beharil al, I. L. R 35 Cal., 61, 

referred to, ° 


SECOND APPEAL from a decree of B. J. Dalal Esq., District 
Judge of Benares, confirming a decree of B, Partab Singh, Subordi- 
nate Judge gf Jaunpur. 

Suit for a declaration that a mortgage of 1881 still subsists, and 
that the plaintiffs are entitled to fedeem it or in the alternative 
for a declaration that the plaintiffs are ex-proprietary tenants of 
the property sold in execution of a decree against the mortgagor 
whom they represented, 7 

A usufructuary mortgage of the property in dispute, which 
*was Zemindari including Str land, was executed, by Amir Singh 
Pe and his brother’s widow, Dulra, in favour of Rani Dharamraj 


"eS. A. No. 1530 of 1913. 
e 
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e ° 
Kunwar, ancestor of Lal Bahadur Singh, defendant, But the 
mortgagor failed to deliver possession of the sir land and’ the 
mortgagee brought a suit and obtained a decree for possession of 
this land and mesne profits and costs. In execution of the decreg 
for mesne profits the decree-holder sold thesmortgaged property 
and purchased it herself on 20th August 1892. The sale was 
confirmed ‘and the usual certificate granted and the auction pur- 
chaser then got “possession in 1893. The plaintiffs, who are the 
grandsons and great grandsons of Amir Singh, were not parties 


to the decree or sale held in execution of that decree. They, 


brought the present suit in 1911, alleging that they were still 


in pBssession ofthe property but that the name of the defendant ° 
was entered in the reVenue papers in 1§07, and he had denied J 


their title. They claimed a declaration as stated above on ,the 
ground that the sale was null and void under the provisions of 
section 99 of the Transfer of Property Act. 

The courts below decreed the suit and granted the first relief 
asked for in the plaint. 

The defendant appealed. 


Satish Chandra Banerji (with him Gokul Prasad), for the’ 


appellant, . 


The main question in this case is whether a sale held in con- 
travention of the provisions of section 99, Transfer of Property 
Act, is wholly void or only voidable. My submission is that this 
section only prescribes a rule af procedure, and as such it has 
now been transferred, with some modification, to the Code of 
Civil Procedure. As the sale in this case took place in 1892, the 
section to be considered isgg of Act IV of 1882. That section 
deals with the execution of a money decree, and dues not prohibit 
such execution completely. It permits attachment but defers 


sale till a suit has been instituted under section 67 and a decree’ 


$ 


-_ 
. 


obtained. There is no inherent absence of jurisdiction in th M, 


execution court, therefore, to hold the sale, and, as the provision 
is for the benefit only of the mortgagor, the sale, if it takes place, 
is merely irregular and not a nullity. The Allahabad High Cqurt 
has consistently held that the sale is only voidable and the mort- 
gagor may object before the sale has peen confirmed, but after 
confirmation the title vests in the auctior? purchaser (Act XIV of 


e e . 
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Civiu e 1882, section 316) and the sale cannot be impugned in the absence 
1915 of fraud. The first case is 
me ° o Tara Chandy. Imdad Husaia, [1896] 1. L. R., 18 All, 325. 
nm | KT, 
BAHADUR . If the sale had been a nullity, the plaintiff there would have no 
Poras lacus . standi to sueg for partition and the other co:sharers would 


+ <Apkaza¥ have succeeded against hiñ. This case was followed in 
Mangli Prasad v. Pati Ram, [1904] 1 A. L. J. R, 360, ° 
Madan Makund Lal v. Jamna, (1898) 2 A. L. J. Re, 123, 
PS ° Muhammad Abdul Rashid v, Dilsukh Rat, [1905] 1. L. Ry 27 All, 517. 
In the last case 
Khatvay mal v. Daim, [1904] 1. L. R, 32 Cal., 296 P. C., 
wis referred to. The sale there was prior to the enactment of 
section 99, but the Privy Council treated it as an irregufarity 
in procedure. ° : . ` 
~~ 7 „Kishanlal v, Umrao Singh, [1908 J L L. R,, 30 All, 146. 
The only case against. this view is a single Judge decision, 
JRabba Lal v. Chajju Mal, [1907] 4 A. L. J. R., 787, ` 
which purports to follow 
. Shib Dass v. Kali Kumar Roy, [1903] I. L. R., 30 Cal., 463, 
and the Allahabad rulings to thecontrary were apparently not 
„cited. The Calcutta High Court has since overruled its earlier 


decisions and now holds the sale to be merely voidable, 


á Ashutosh Sikdar v. Beharilal? [1907] I. L. R., 35 Cal., 61, F. B. 
.° The latest case in our Court, 
l Sardar Singh v. Katanilal, [1914] 12 A. L. J. R., 855, 


does not hold the sale to be void but proceeds ‘upon the theory 

that a mortgagee cannot divest himself of his obligation to be 

redeemed; But the Privy Council has never said that he can in 

no case acquire an irredeemable title ; on the contrary, the posi- 

tion of a mortgagee decree-holder who obtains leave to bid and 
e purchases is exactly the same as that of a stranger auction pur- 

chaser. So far as this decision purports. to lay down that Hindu 

sons can redeem after the sale has become unimpeachable against 
omer father, it is in the teeth of a series of cases in this Court. 
(Here he was stopped.) 

Haribans Sahai, for the respondent. ° 

«} shall divide my argument into three parts, viz., (i) A sale held 
in contravention of the provisions of section 99 Transfer of Property 
° Act is null and void. (ii) Even if such a sale be held to be voidable 
i the mortgagee does not "thereby acquire an irredeemable title. (iii) 
e In any case the sons of the moftgagor who were no parties to the 


. ® * 


. e e 
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sale 'were- not bound by it and their right of redemption was not e Civiu 
destroyed. ; : .1915 
e a 
As tot, J submit that section 99 Transfer of Property Act lays Ladan 


‘down that a mortgagee shall not be entitled to bring the mortgaged . Bee B 


‘property tò sale otherwise than by bringing a buit under section 67 of a 9. 


ae ; i IMRAN 
the Act, These’are words of prohibition and anything done in*dis- 8ineu 
regard of thém is done without jurisdiction and is null and void. 
Rameshar Singh v. Sheodin Singh, (1889) 1. L. Rọ, 12 All, 510. á 
= e e 


It is true that their Lordships of the Privy Council in the case of 
Khatraj Mal v. Daim, 32 Cal., 296, have held a sale, by mortgageg 
otherwisethan by bringing a suit on his mortgage, to be voidable but, 
in that case thé sale had taken place before the Transfer of Property” 

Act came into force. Moreover it was a case from Sindh where the, 
Transfer of Property Act did not apply. Their Lordships dacided Pam 
the case upon general principles of equity. There was no question 
of the construction of section 99 Transfer of Property Act, and no 
amount of decision on principles of equity could override the 
express provisions of the statute. The Judges in the Full Bench - 
case reported in 35 Cal, 61, committed the initial error of relying 
upon 32 Cal, 296, inf construing section 99 Transfer of Property 
Act and their decision therefore is not sound law. 

Fhabba Lal v. Chajfu Mal, [1907] 4 A. L J. R., 787. 

I now come’to the’2nd part of my argument. As was observed 
by Mr, Justice Mookerji in 35 Cal. 61, the case of Khatray Mal v. ° 
> Daim, was the most important authority in support of the pro- 
position that even if a sale in contravention of section 99 A 
Transfer. of Property Act be only voidable the mortgagee does not 
thereby acquire an irredeemable title. I rely upon the observation 
_ of their Lordships of the Privy Council at p. 316. It is true thatin , 
the case before them their Lordships did not allow the persons who 
were parties to the sale proceedings to redeem but the reason for 
that was given by their Lordships themselves at p 316. Thus a 
mortgagors’ right of redemption still subsists although the sale may* 
have been confirmgd. 


In the Full Bench of Calcutta two questions were referred to the . 
Full Bench, vts. . 


I. “ Whether when a sale has. been héld in contravention of the 
. provisions of secti8n 99 of the Transfer of Property Act, the sale 
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is a nullity of an irregular and voidable sale. II. ‘Whether the 

right- of redemption of the mortgagor is or is not affected By such 


= . 6 ale.” 
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RAMPINI, A. C. J.—whose judgment was concurred in by Brett, 
Mittra, and Woodroffg, J J. decided only the 1st point holding the 
sale to be voidable. As to the 2nd point his Lordship observed 
“Tt seems neither necessary nor advisable for us -to answer the 
second question put by the referring Bench.” : 

Mr. Justice Mookerji who delivered a separate judgment also 
left the-2nd point undecided. Mr. Justice Woodroffe in a subse- 


guent case 
Panchammal v Kishan Prasad, [1910] 14 C. W. N., 579, 
” held that in the Full Bench case the High, Court had not, decided 


ethe question as to whether after the sale the right of redemption 
was étill left to the mortgagor, and sitting with Mr. Justice Casperz 
held that, a mortgagee by purchasing the property. did not 
acquire an irredeemable title. He became a trustee of the mort- 
gagor who cduld redeem inspite of the sale having become final. 
Sardar Singh v Ratanlal, [1914] 12 A. L. J. R., 855. 
The cases relied upon by the other side gre all distinguishable. 
The case of 18 All, 325, was decided on quite a different point, 
There the Revenue Court in execution of a decree for rent had 
ordered the mortgaged property to be sold holding that section gg 
Transfer of Property Act hadno application to sales held by a Reve- 
‘nue Court, The High Court was of opinion that ‘inasmuch as the 


matter was within the exclusive jurisdiction of a Revenue Court, a 
Civil Court could not question the sale. Another distinguishing 
feature in that case was that the sale was questioned by ‘other 
co-sharers” and their Lordships were of opinion that they had no 
° interest in the share sold and could not therefore contest tHe sale, 


In 1 A. L.J. R., 360, the first court had allowed both the mort- 
gagor and the purchaser to redeem the property and the High 


aourt restored the decree of the first court. Now if after sale no 


right was left in the mortgagor why was he allowed to redeem? 
This ruling rather supports my contention than that of the other 
side., 

The case in 27 All. 517, related to a sale held before the Trans- 
fer of Property Act and asno retrospective effect could be given to 
the Act it was not a case under section 99 andghad no application. 


. e 


° 
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It is only cases of sales under section 99 that have to ‘be consi- Orma ` 

dered. Further it was decided on the ground of non-joinder. sf 1916 

ILL. R., 30 All, 146, related toa sale in favour of a third person . fiz. 

and was clearly distinguishable. Ban epom 
As tothe 3rd point my submission is th§t a Hindu son is not en 


bound by a sale, prohibited by law, keld against the father. , In Bre aan 
such cases he is not represented by the father and cannot be 
deemed to bea party to the sale proceedings and the sale, as 
against him, was null and void. : . 
Satish Chandra Banerjee, was not heard in reply, 
The following judgments were delivered. ` 


e 
eRICHARDS, C. J.—The material facts connected with this, Rickards,0.J. 


appeal are a follow ;—On the 11th of June, 1881, Amir Singh 
and Musammat Bulra Kunwar executed a usufructuary mortgage e 
of certain zemindari property in favour of Rani Dharam * Raj Z 
Kunwar, Thereal mortgagor was the said Amir Singh, Posses- ° 
sion of the szr land was not given in accordance with the pro- 
visions of the mortgage deed and the Rani brought% suit against 
the mortgagors for possession and mesne profits. She obtained 
a decree, and in execution, for mesne profits and costs, the mort- 
gaged property was attached, put up to sale and purchased by the 
Rani. The sale was subsequently confirmed and the usual 
certificate issued. Lal Bahadur Singh now represents the estate 
of Rani Dharam Raj Kunwar. The plaintiffs are the grandsons 
and great grahdsons of Amir Singh and they have brought the 
present suit for a declaration that the auction sale mentioned 
above is null and void and that they are still entitled to redeem œ 
the mortgage. There is a further claim for a declaration that the 
plaintiffs, or some of them, are in any event ex-proprietary tenants 
of the- sty land. e 

It seems to me that the only question we have to decide is 
what is the effect of section 99 of the Transfer of Property Act, 
which was in force at the date of the purchase by Rani Dhar: 
Raj Kunwar. It has not been contended that if the Rani had’ 
never occupied the position of mortgagee, and if she had obtained 
a simple money decree, and in execution of such decree purchased 
the property the plaintiffs, who are the grandsons and ‘great j 
grandsons of Amir Singh, could now set aside the sale and get * 
possession of the property. The cantention is that the sale was 


144 HIGH COURT on ÉL J R. 


emu in contravèntion °of the provisions of section 99 of the Transfer 


1915 ” of Property Act and therefore null and void. In my opiniog this 
Ian case must be disposed of on the assumption that the plaintiffs 
os have exactly the sanje rights that Amir Singh would have had 
v ° if ehe had brought tife suit instead of them. Section 99 is as 


ABHARAN — foll : 
b Bwen o ows — 


“Where a mortgagee a execution of a decree for the satisfaction of 
any claim, whether arising under the mortgage or not, attaches the mort- 
gaged property, he shall not be entitled to bring stch property to sale 
otherwise than by instituting a suit under sectiom 67.” 

It seems to me that the decision depends on whether a sale 
#t tke instance ofa mortgagee in contravention of the section was 
ewholly illegal. If it was then the equity of redemption newer 

vested in the Rani and the mortgage is still capable of being 
*_ “redeemed. Section 99 has been repealed and neW provisions have 
. been ° substituted in the Code of Civil Procedure, Order 34, rule 

* 14 of the first Schedule is as follows :— ; 

“Where a mortgagee has obtained a decree for the payment of money 
in satisfaction of a claim arising under the mortgage, he shall not be 
entitled to bring the mortgage property to sale otherwise than by institut- 


Bi chards, OW. 


> ` ing a suit for sale in enforcement of the mortgage. "’ 
* Two things will here be noticed, first that the provisions of 
law restraining a mortgagee from bringing mortgaged property 
e to sale is not so wide as previously and second that the provision 
7 finds its place in an act dealing with matters of procedure and 
. not of substantive law. If the effect of section 99 is that all 
sales in contravention of its provisions are absolutely null and 
void great hardship might occur*in many cases, for example, a 
purchase might be made by a perfectly innocent third party who 
would have to give up the property. In considering the con- 
struction of the section I can see no distinction between a purchase 
"by the mortgagee and a purchase by a thigd party. Undoubtedly 
the mortgagor, or any one interested fn the property in cases 
governed. by section 99, could object to the mortgaged property 
aing brought to sale by the mortgagee on foot of a simple money 
decree, and in all probability the sale could be set aside on this sole 
ground at any time before confirmation. Bttcan the sale be 
. set aside after the confirmation? This question depends on 
whether we regard the provisions of the section as énacting that 
no sale can legally be had,"\or as merely giving the mortgagor 
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and persons interested in the property a right to object to the 


sale Being had, provided the objection is taken at the proper y 


time, that is to say, sometime before the salg is confirmed. e 


In the case of Tara Chand v. Imdad ẸWusatn (1,, the plaintiff 
sued for ‘partition. His title to his allege share was a purchase 
by him at an auction sale at the instance of the mortgagee who 


had obtained a simple money decree. A bench of this Court Richards, 0, J 
held that he was entitled to partition notwithstanding the pro- • 


visions of section go: It istrue that in that case the Revenue 
Court had already overruled the objection that the property 
could not’ be sold and had confirmed the sale. Nevertheless it , 
is Quite clear, that if the sale was a nullity, the plaintiff would ` 


? Om 
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have acquired no fitle fo the share upon which he based his right e e 


to partition. It is true also that the plaintiff in this case wase not 
the mortgagee but section 99 restrains the mortgagee from “ bring- 
ing the property to sale.” If any act is rendered illegal it is the 
“bringing of the property to sale.” ° 

In the case of Muhammad Abdul Rashid Khan v. Dilsukh 
Rai (2), the mortgagees had brought the equity of redemption to 
sale in execution of a sfmple money decree for mesne profits aiid 
costs and purchased it themselves. The plaintiffs brought their 
suit to redeem the property treating the sale to and purchase by 
the mortgagees as a nullity. A bench of this Court was of opinion 
that the sale was.not a nullity. The sale in this case was apparent- 
ly before the passing of the Transfer of Property Act. But it 
seems a clear authority for the proposition that if the mortgagor 
allows the equity of redemption to be sold and the sale confirmed 
without*objection, he cannot later on take exception to it. 


In the case of Mangli Prasad v. Pati Ram (8), the question 
arose as to whether or ndt the plaintiff had a right to redeem a 
‘ subsequent mortgage. His claim was based on purchase at an 
auction sale of the equity of redemption in execution ofa simple 
money decree obtained by a mortgagee. A bench of this Court 
held him to be entitled. The court was clearly of opinion that 


e 
„the auction sale was not a nullity. i 


(1) [1896] t.d. R., 18 All, 325. (2) [1905] I. L. R, 27 All, 517. 
(3) [1904] 1 A. L. J. R., 360. 
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Civin © Again in the case of Madan Makund Lalv. Jamna Kaulapuri (1), 
1945 a bench of this Court laid it down that where a sale has betn had 
ee E * of mortgaged propefty in execution of a simple money decree 
paningi, and the sale confirmqH the title of the auction purchaser becomes 
<0. complete, In a case ported in I. L. R, 30 All, 146, exactly the 
> ABHARAR ° : ° 
ENGR same view was taken, , i 
Richards, C.J. A contrary, view seerns to have been taken by DILLON, J. in the 


z e case of Jhabba Lal v. Chhajju Mal (#), but the case of Tara Chand 

: v. Imdad Husain and the cases reported ir? Volume I and Volume 
II of the Allahabad Law Journal do not seem to have been. 

brought under the notice of the learned Judge. It ‘seems to me 

° that with the exception of this last mentioned case, and anether 

recent decision to whiéh I shall presently erefer, all the* decisions 

Oy a. . of this Court have been in favour of the view that the sale, 
„at the instance of a. mortgagee, of mortgaged property is not 

a nullity, and that if no objection is taken before the confirma- 

tion such okjection cannot be taken later. 3 : 

In the case of Sardar Singh v. Ratan Lal (8), the facts were as 

» r follow :—Nandan Singh executed a mortgage in favour of Ratan 
‘Lal. Ratan Lal-sued in 1898 but only asked for a simple money 

‘decree which was granted. In execution of this decree he purchas- 

` o ed the property himself. The "sons of Nandan Singh were not 
made parties to the suit in which the decree had been obtained 
. and they then brought a suit to redeem the mortgage and get 
possession, A bench of this Court was of opinion that the 
plaintiffs were entitled to redeem. With regard to this case I 
can only say that I consider that in cases governed by section 
99 the restrictions on a mortgagee acquiring the equity of 
redemption ought to be confined to the provisions of the section, 
and that in future the substituted provisions of the Codé of Civil 
Procedure should regulate the rights of mortgagors and mortgagees 
in this respect. If however the learned Judges who decided the 
æf case of Sardar Singh v. Ratan Lal, intended to decide that a 
sale in contravention of section 99 was even after confirmation 

a complete nullity, such a decision was contrary to the cases 

s prtviously decided in this High Court with the exception of 
the one case I have already mentioned. While I *admit that the 

e (1) [1898] 2 A. L, J, 193. (2) [1907] 4 A. L. J. Ry 787. 
(3) [1914] 13A. L. Je R., 855% ` 
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question is not free from difficulty I think we ought not, without ” Ovu 
grave reason, to depart from a series of rulings of this High Court . 115 


and for this-reason I do not intend to refef to the rulings of fhe eas 
other High Courts at any great length. eee 
The case of Asutosh Sikdar v. Behari al Kirtania (1), was a r 
ABHARAN 


reference to the Full Bench of the ‘Calcutta High Court. The Swan 
questions were (1) whether when a sale has been held in contraven- Richards, C.J 
tion of the provisions of section 99 of the Transfer of Property ° ° 
Act, the sale is a nullify or an irregular and voidable sale, and (2) 
whether the right of redemption of the mortgagor is or is gota, 
affected by such sale. RAMPINI, A.C. J., said in answer tothe , 
first” question =~- 
I think we must, aftér the expression of opititon of their Lordships of e.~ è 
the Privy Council in Khatrajmal v. Daim, reply that a sale hejdin =~ 
contravention of the provisions of section gg of tne Transfer of Property 


e 
Act is not a nullity, but an irregular and voidable sale. In tny opinion 


` such a sale can be avoided before confirmation of sale by an application 
under section 244 of the Code of Civil Procedure without ifs being neces- 
sary for the applicant to show more than that the provisions of the Transfer 
- of Property Act have been contravened. But after confirmation the 
- sale can only be avoided by an application under section 244, provided’ 
that the applicant proves that owing to fraud or other reasons he was 
kept in ignorance of the sale proceedfngs preliminary to sale, = 
The, case should therefore be remanded to the Subordinate Judge E 
to be disposed of after enquiry into these matters and after decision of 
any other issues that may arise in the case. he costs will abide 
the result. 
"It seems neither necessary nor @dvisable for us to answer the second . 
question put by the referring Bench. 
It seems to me the reason why the learned Acting Chief Justice 
did not answer the second question was that the answer to the first + 
question answered the secgnd unless the applicant should prove 
that he was kept in ignorartte of the sale proceednigs preliminary 
to the sale. 
BRETT, MITTRA and WOODROFFE, JJ., all agreed. MUKERJEE, = 
J., referred, in a more elaborate judgment, at length to the various f 
rulings on the questien, but I have no reason to think that he 


‘intended to -differ from the other members of the Bench. a Je 
It is true that WooDROFFE, J., was party to a subsequent s . 
decision in + the, case of Pancham Lal Chawdhri v, Kiskun Prasad 
£ 0) [a903] Í, Le Re, 356Ualcy Gr. z5 
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Givin * Misser (1), With great respect I must confess to be quite unable 
1915 , to reconcile the two decisions. It seems to me that ifthe equity 
ae oftedemption is sold in execution of a decree and purchased 


See either by a third part, or by a mortgagee with the leave of the 
a. court, the equity of r€demption is transferred from those persons 
ABHARAN 


Sinan who previously held it, to the purchaser and that the result is that 
Biohards, Oo: if that sale is neither void nor set aside, there is no ‘longer a right 
e to redeem left in the previous owners of the equity of redemption. 

On the whole I see no sufficient reason for 8ver-ruling the previous 

decisions of this High Court, and I would, therefore, allow the 
“appeal, stating at the same time, though it “is perhaps hardly 


È necessary to do so, that we express no opinion qn the question 


whether the plaintiffs have ex-proprietary* rights in the 3¢r lands. 
— The, claim clearly is not a matter for the Civil Court. 


Banerji, J. BANERJI, J.—I am entirely of the same opinion and have very 
little to add. The learned vakil for the respondents laid consider- 
able stress om the fact that the plaintiffs were no parties to the 
suit in which the decree against Amir Singh was obtained, in 
execution whereof the equity of redemption inthe property in 
“question was put up for sale and purchased by the mortgagee. 
Inthe recent rulings of this Court and of their Lordships of the 
Privy Council, it has been held’ that in the case of a joint Hindu 
family the manager of the family represents the whole family. 
The present plaintiffs must, therefore, be deemed, (if they existed 
at the time) to have been represented by Amir Singh in the suit 
7 which was brought against him, arfd they were thus parties to that 
suit. As the learned Chief Justice has observed, the plaintiffs cannot 
claim a higher title than that which Amir Singh could have set up 
in respect of the mortgage made byhim. If Amir Singh could 
not maintain the present suit, no more can the plaintiffs. ` 


This leads to the question whether by reason of the provisions 

of section 99 of the Transfer of Property Act, the auction sale at 

e hich Rani Dharam Raj Kunwar purchased the equity of .redemp- 
tion was a nullity. Ashas been pointed out by the learned Chief 
Justice the course of rulings in this Court has been that such a 
safe is merely voidable, and not having been ayoided before 


. 7 confirmation it binds the mortgagor and those whom he represented 
as the manager.of the joint family. I deem it unnecessary to refer 
n i o 
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to those rulings. The only case in which a contrary view was 
held was that of Jkabbu Lal v. Chajju Mal (1), decided by Mr. 
Justice DILLON. With all respect I am ungble to agree with 
him. 


The next case on which the learned vakil ffor the respondents* 


relies is the recent ruling in Sardar Singh v. Ratan Lal (2). In 
that case Mr. Justice RAFIQ distinguished the cases reported 
in I. L. R, 18 All. 325, I. L.R, 27 All, 450 and IL L. R, 30 All, 
146, on the ground that the sale in those cases was not in favour of 
the mortgagee but in favour ofa third party. With great deference 
I fail to see any distinction between the case ofa purchase by 
the mortgagee and thatof a purchase by a third party. What 
the section* declares is that a mortgagee shall not be entitled 
to bring to sale the equity of redemption of his mortgagor in 
execution of any claim which he may have whether arisfng 
under the mortgage or not. It does not prohibit the pur- 
chase of the property by the mortgagee if the-court permits him 
to purchase it and allows a sale to take place. Ifsection 99 does 
not render a sale in violation of the section absolutely null and 


void, there is nothing tq prevent a mortgagee purchasing under | 


such a sale with the leave of the court. It has been held by their 
Lordships of the Privy Council that a mortgagee who purchases 
with the leave of the court is exactly in the same position as any 
other purchaser. Therefore the fact of the purchaser being a 
person other than the mortgagee, in my opinion, makes‘no differ- 
ence so far as the application pf section 99 is concerned. The 
learned Judges in that case do not, as it seems tome, go the 
length of holding that a sale in contravention of section 99 is 


absolutely void. If that is so, and if such a sale is only voidable, 
it not having been avoided before confirmation, the title of the mort- 


‘gagor or of those whom herepresents, or of those who derive title 
from him passes absolutely tothe purchaser and no right remains 


in those persons by virtue of which re can claim redemption. ™ 
e 


TUDBALL, J.—I concur. 

By the Court.— The order of the Tok is that the appeal is 
allowed and the plaintiffs’ suit is dismissed with costs in all cougts, 
MLN ° Appeal decreed, 

G) [1907] 4 A. L. J. Ra 787. (23 [1914] 12 A, L. J. Ry 855: 
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Ovie , JOKHAN FHOUBEY AND OTHERS (Plaintiffs) 
- 1916 "versus a 
Piee a MAHESH SINGH AND OTHERS (Defendanjs)* 
? * 3 » . 
— Agra Tenancy Act (II of 1901), section 2a—Service tenure—Devolution of— 
Plagort, s Land not admitted to be service tenure—Established on evidence—Right 
i to possession. © 
A person who holds land on a service tenure is a rent free grantee, ande af 
2 « Dota tenant within the meaning of section 22 of the Agra Tenancy Act, 
and his rights devolve under the ordinary Hindu Law. š 
7 ‘lhe land in dispute was given to one P on conditiorof his performing 
certain services, P dled and his heirs mortfhaged jt to the plaintiffs who 
Lo eee ee did not admit themselves liable to render that service. The defendants 
> * forcibly ejected their sub-tenant. Held that the mere fact that the plaintiffs 


° : did got admit that the- land was a service tenure did not disentitle 
them to a decree for possession as service tenure-holders provided 


the rightewas established. 
SECOND APPEAL from a decree of Babu Ram Chandra 
Chaudhri, District Judge of Jaunpur, reversing a decree of Babu 
- Hargobind Baijal, City Munsif, : 
Claim for recovery of possession. 
° The court of first instance decreed the claim. 
= The lower appellate court reversed the decree.. 
. Plaintiffs appealed. . 
Durga Charan Banerji, for the appellants. 
Gokul Prasad, for the respondents. 
The following judgment was delivered by 


Piggott, J. PIGGOTT, J.—This was a suit for a declaration of title, or in 
e the alternative for recovery of possession, in respect of a: certain 
plot of land, and also for damages with rgeard to a sugar-cane crop 
standing on the said land which is alleged to have been wrongfully 
gemoved by the defendants. The court of first instance decreed 
° the claim for damages and apparently intended to find for the 
plaintiffs on the question of title, but somewhat curiously re- 
marked that it was unnecessary to give the plaintiffs any further 
relief inasmuch as the plaintiffs’ pleader had made°a statement 
to the effect that his clients were actually in. possession. The 
result naturally was thateboth parties appealed to the court of 
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the District Juidge. That court found against the plaintiffs on the 
questiofi of title and also with regard to the, claim for damages ; 
it therefore. dismissed their suit altogether. Inasmuch, howeves, - 
as the learned District Judge had two appefils before him there 
have been two appeals filed by the plaintiffs before this Court: 
When this appeal came before me fore hearing in the month ‘of 
June last f fqund it necessary to remit an issue to the lower 
appellate court. .This issue came for decision before another 
learned ‘Judge, not thee one who cecided the appeal in the first 


e instance, and it is not altogether easy to reconcile the finding 
returned on the remanded issue with certain findings recordad ~ 


X 


by she learned Judge whose decree is now under appeal. 
It seems eto me, however, that I am bound in second appeal to 
give effect as far as possible to the findings of fact orginally re- 
corded by the lower appellate court, as well as to the finding 
returned upon the remanded issue. I take it accordingly to be 
established that the plot of land in suit. was at one time held 


rent free by Puranwasi Hajjam upon a service tenure. The right 


enjoyed by him has since descended by inheritance, assuming 
that its descent is governed by the ordinary Hindu Law, to the 
plaintiffs Musai and Chaturi, Musai has mortgaged one-half 
share with possession to the plaintiff Jokhan Chaube. These 
plaintiffs obtained possession over the plot in suit and were in 
possession at any rate during the years 1313, 1314 and 1315, Fasli, 
that is to say, fort a period, which came to an end in the month 
of September 1908. Their possession was constructive, the land 


_being in the actual occupation of their sub-tenant Jita. I must 


take it that this sub-tenant was ejected by the defendants respon- 


„dents, who are zemindars of the village, somewhere about the end 


of the year 1908 A. D, and that the sugar-cane crop in respect 
of which damages were “claimed was actually grown by these 
defendants-respondents, or some of them. The plaintiffs Jokhan 


and Chaturi took formal proceedings in ejectment against jJita™ 
e 


during the year 1909, obtained a decree against him, to which'the 
present respondents were not parties, and were put in formal 
possession in the month of March 1910, ‘after having been mage 
to pay to JitaeRs, 30, as compensation on account of the sugar-cane 


-crop already mentioned.» They have brought the present suit on 
{he ground of interference on the part of the’defendants-respondents 
e. e 


’ 


Piggott, J. 


~~. 
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with their fight to actual possession. I must take it that their cause 
of action accrued after the close of the year 1315 Fasli, that is to 


gay, after the mont of September 1908. 
The first questidh which has been argued before me to-day 


"is whether the pl4intiffs Musai and Chaturi were.in.fact entitled 


te succeed to the rights of Puranwasi Hajjam, the rent free holder 
of the land in suit, This involves the question whethér succession 
to Puranwasi’s right is governed by the ordinary Hindu Law or 
by the special provisions of section 22 of,the Tenancy Act (Act IJ 
of 1901). That section applies only to various classes of tenantg, 
and by definition a tenant does not include a rent free grantee, 
and arent free grantee does include a person who holds lagd on 
aservice tenure. I must, therefore, accept the finding af the lower 
appellate court on the remanded issue and hold that Puranwasi’s 
right devolved in accordance with the ordinary Hindu Law, 
and, therefore, passed to the plaintiffs Chaturi and Musai. The 
present possession of the defendants respondents, I must hold 
to have been violent and unlawful. It has been contended on 
their behalf, in the first place, that a service-tenure is in its essence 
non-transferable, so that the mortgage in favour of Jokhan is 
unlawful, and further, that the plaintiffs should in no case be 
given a decree for recovery of possession as service-tenure-holders, 
seeing that in their plaint the plaintiffs do not claim title 
as such but described the land in suit as forming a kagiat mut- 
farvika, whatever that expression may be understood to mean. I 
find that in the plaint the land in suit was described as ancestral 
muaji of Puranwasi Hajjam. Iam not prepared to hold that 
the mere fact that the plaintiffs did not admit themselves to be 
entitled to possession of the land in suit as a service-tenure, that 
is to say, subject to certain conditions of service, should .disentitle 
them to a decree for recovery of possesSion as service-tenure-hold- 
ers, provided that such right is established on the evidence. The 
question of the transfer in favour of Jokhan does not in my 
opinion affect the determination of the present suit. It applies 
in any case to one half of the land in suit only. The transfer by 
way of mortgage would leave the original tenure-holders still 
liable for, and capable of rendering, the service sfbject to which 
the tenure was granted. In any case, éven supposing that by 
reason of the transfer én favour of Jokhan, or of the devolution 
i s 


e 


a 
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of Puranwasi’s rights by inheritance through the female line, the 
Zemindars of village were no longer able or wijing to receive from 
Musai and Chaturi, as tenure-holders, the serves for the sake of 
which the rent free holding was originally gfanted, that circum-, 
stance would not entitle them to enter into poSsession of the land 
. in suit otherwise than by means of’ a shit for resumption. The 
rent free holflers.are in my opinion entitled to be re-instated in 
possession as such; because their right to such possession has not 
been terminated by the nfeans provided bylaw. I am therefore 
qf opinion that the plaintiffs are entitled to a decree for possession. 
I cannot give them a decree for damages in view of the finding 
recorded by the lower appellate court with regard to the sugar- 
cane crop ia dispute. That is a finding of*fact and no valid 
ground has been shown for disturbing it in second appeal. The 
plaintiffs may have been unfortunate in this respect, in so far as 
it would appear that they were actually made liable fo pay 
compensation for this crop to Jita; but that order was passed in 


a 
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a suit to which these defendants-respondents were not parties ` 


and is not binding upon them. The result is that I so far accept 
this appeal that I decree the plaintiffs alternative claim for 
recovery of possession in respect of the land in suit, and dismiss 
the rest of their claim. The- partfes will pay and receive costs 
throughout in proportion to failure and success. 

i Decree modified. 
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RAĦHUNATH DAS AND OTHERS 
7 VErSUS 
SUNDAR DAS AND ANOTHER, * 


87,8 | May 18 Insolvency Act, 1848, (11 and 12 Vict Ch., a1), , section 49—Vesting 
order—Atiachment by judgment-creditor previous to vesting order— 
Priority of Official Assignee over attaching creditor-~ Attachment, effoct of 


Lord 
MovuLtTon, 
LORD 
PARSER oF 
WADDINGIPN 
SIr JOHN 


—Execution proceedings—Sale—Validity—Proper proceedings to bind the 


Official Assignee— Code of Cinti Procedure, 1882, (Act XIV of 1882), sections 
32, 248 and 372. e 


Where an ordef vesting the property, of an insolventin the Official 
Assignee is made by the court having jurisdictioh in the insolvency under 
the Indian Insolvency Act, (11 and 12 Vict. C., 21) such property becomes 
vested in the Official Assignee from the date of the order, even when it had 
been attached in execution of a money decree, and an order directing the 
sale oit has been passed, Sarkies v. Musammat Bundho Baee, (1869) 
1. N, W. P. H. C. R., 172, approved. ` 

An attachment prevents and avoids any private alienation but does not 
invalidate an alienation by operation of law such as is affected by a vesting 
order under the Indian Insolvency Act, 1848, and an order for sale, though 
it binds the parties, does not confer any title. 

In execution of their decree the respondents as judgment-creditors 
attached ‘and obtained an order for sale of a colliery of which the judg- 
ment+debtors were the lessees. Subsequently in the insolvency of the 
judgment debtors .an order vesting the colliery’in the Official Assignee 
was made under the Indian Insolvency Act 1848, on September, 8, 1904. 
On September, 12, 1904 the Judge in execution preceedings stayed the 
sale until further orders and the respondents then applied for and ob- 
tained an order for the issue and service on the Official Assignee of a 
notice calling upon him to show cause why he should not be substituted 
in the suit for the judgment-debtors, and the Official Assignee, though 
duly served, took no notice of it, Op the expiry of the time fixed by the 
notice for cause tobe shown the respondents without further notice to the 
Official Assignee applied for and obtained an order. not only subtituting 
the Official Assignee as a party in the place of the judgment-debtors, but 
directing the sale to proceed, and the sale took place, and the respon- 
dents, having obtained leave to bid, became purchasers and obtained the 
usual certificate which referred to the right, title and interest of the judg- 
ment-debtors as the property sold. * 

The appellant claimed title to the colliéry under the Official Assignee, 

Held, that the sale was altogether irregular and inoperative that the 
execution could not proceed until the Officiae Assignee had been properly 


E s 
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brought before the court and an order binding on him had been obtained 
by ebtaining an order. for the issue of, and serving him with a, noticeynder 
section 248 of the Code of Civil Procedure, 1882. $ Held also that the notice 


served on the Official Assignee was not a proper lotice under the said seg- Haq 


tion 248 of the Code of Civil Procedure bi assuming that it was a 


proper notice preliminary to adding him as að party under section 32 Sunpak Das 


- of the Code, in order to bind him as a party added under that section, 
` he’had, “after being added, to be served with asummons to appear and 
answer; and that no such summons having been served or no order to 
carry on proceedings faving been obtained under section 372 of the 
` Code, the sale was not binding on the Official Assignee. 
Goodall v. Mussoorie Bank Ltd., [1887] 1. L. R., 10 All., 97, referred to 
Mulkarjun Bin Shidramappa Pasare v. Narhari Bin Shivappa, [1900] 
Y. Ru 27 LA, 216, distinguished, 
Gopdl Chunder, Chatterjee v. Gunamorni Dasi, [1892] I. L. R., 20 Cal., 
370, approved. 
APPEAL from a judgment and decree, of the High Court of 
Judicature at Fort William in Bengal, reversing a judgment and 
decree, of the court of the Additional Subordinate Judge of 


Burdwan. 


` On ist December, 1899, the defendants-respondents granted 
a pottah of coal lands te Atul Nath Chatterji and Rajendra Nath - 


Chatterji at an Annual Jama. The lessees were two of four 
brothers. The four brothers who were members of a joint family, 


became heavily indebted to several creditors, On 6th December, ` 


1903, the present, defendants filed’ a suit against their lessees for 
rent under the pottah and, on 23rd June, 1904, obtained a decree 
against them. The other two*rothers were also parties to that 
suit as pro forma defendants. On 13th July, 1904, the defendants 
applied for execution of their decree by attachment of the im- 
movable properties belonging to the judgment-debtors. The 
lease-hold property was «accordingly attached and the sth Sep- 
tember was fixed for the sale. On that day, the judgment- 
debtors Nos. 1 and 2 applied for time to enable them to raise | 
money by sale of the attached property, and the sale was accord- © 
ingly adjourned until roth September. 


On the 8th September, all four brothers filed their petition in 
the court for Relief of Insolvent Debtors at Calcutta and, on the 
same day, the court made the usual vesting order under section 7 
of tie Indian ‘Insolvency Act, 1848, Og*3oth September 1904, 
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the defendants applied to the Subordinate Judge of Burdwan tọ 
substitute the Officia] Assignee in the place of the judgment*debtors 
‘ig the execution progeedings under their decree. On 22nd Novem- 
ber, notice was orderefil to issue to the Official Assignee to show cause 
why he should not be substituted in the place of the judgment-debtors 
and it was made returnablaon 22nd December 1904. On January 
1905 the Subordinate Judge, finding that Mr. Miller, the Official As- 
signee had been duly served with the notice, ordered that he be subs- 
tituted in the place of the judgment-debtorsand the 6th March 1905 
was fixed for the sale of the attached property. On that day the, 
property was sold and purchased by the defendants, the decree- 


e holders. On 18th April 1905, the sale was confirmed and on the 


ry ae 
re 
* 


14th June 1905, an order was made for delivery of possession to 
the defendants as purchasers and they accordingly took possession 
under it. Meanwhile, on the 23rd May 1905, the Official Assignee 
applied tp the Insolvency Court and obtained an order that he 
should be at liberty to sell either by public auction or private 
contract to the best purchaser the properties of the insolvents 
including the lease-hold premises in question. He did not, asa 
matter of fact, sell at that time ; but, on thg 24th March 1908 he 
‘sold the premises now in question to Hormusji Pestonji Banker 
alias Billimoria,a Parsi gentleman of Assansole. On the 24th 
June 1908, three months later the banker sold the property to the 
present plaintiffs who on 16th July 1908, instituted the present 
suit to recover possession of the property from the purchasers 


“at the sale, 


The Subordinate Judge decreed the suit, He found that the 
notice was not served on the Official Assignee and held that the 
plaintiffs acquired a good title. 

On appeal the High Court dismissed the suit. It (Chitty and 
Tennon. JJ.) found that “the notice Jor the substitution was 
duly served-on the Official Assignee” and that the sale was 
_ Binding on him. 

De Gruyther K. C. and A. M. Dunne, for the appellants: 
Attachment in execution of a money decree followed by an order 
for sale does not create a charge upon the property. attached in 
favour of the attaching creditor: e 


Frederick Peacock v. Madan Gopal, [1902] I. L, R., 29 Cal., 428, 
” Fitmand Ramnand v, Rdmchand Nandram, [1905] I.L.R., 29 Bom., 405, 
e 


Pans 


e t 
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Kristnasawmy Mudaliar v. Official Assignee of Madras, (1903) 1. L. Ry YIL 
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. Under the vesting order the property vest fd i in the Official P ee 
signee free from any charge in favour of the respondents, and , Das 
the appellants, who claim under the Official Assignee have a good SUNDAR, Das 
and valid title. After the vesting order was made there was no rigħt, 
title and interest left in thé judgment-debtors in respect of the 
property, and consequently the respondents who have purchased 
only thé right, title and énterest of the judgment-debtors, have got 

e „nothing by their purchase. The name of the Official Assignee 
was substituted in place of that of the judgment-debtors, but as = 
no gotice of subsequent proceedings in execution was served on e 
him, he is not béund by fhe sale. Moreoverp what was sold was 


the right, title ant interest of the judgment-debtors and not that «== Jie 
of the Official Assignee, whose interest the court had no. poWer À 
to sell. Reference was also made to . j 


Hunt v. Bholagir, (1864) 1 B. H. C. R., 251, 
Goodall v. Mussoorie Bank, [1887] l. L.R., 10 All, 97, 
Collector of Muzaffarnagar v. Husaini Begam, [1895] I. L.R., 18 All., 86, 
Insolvency Act, 1848, ss. 7, 49; and the Code of Civil Procedure, 1882, 
SS. 370, 372, 291, 316, 287.9 . es 
B. Dube, for the respondents: The Official Assignee had notice 
of the execution proceedings and the order for sale and he was 
made a party ta those proceedings. He is, therefore, bound by 
the sale. His remedy was to object to the sale under section 244 
of the Code of Civil Procedure, 1882, and not by a separate suit: 
Punchanun Bundopadhya v. Rabia Bibi, [1890] 1. L. R., 17 Cal, 711, . 
Prosunno Coomar Sanyal v. Kasi Das Sanyal, [1892] I.L.R 19 LA, 
166. | 
Again the sale could not be set aside after one year from date thereof : 
Mabkarjun Bin Shidramappa Pasare v. Narhari Bin Shivappa, [1900] 
L. R., 27 1.A, 216, 
and the Indian Limitation Act, 1877, schedule It, art. 12 (a) Itis 
contended that the Official Assignee had no notice of the sale, e 
but it must be presumed that the court had duly issued such 
notice and that it was duly served : 
Bimola Soonduree Dassee v. Kali Kishen Mojoomdar, [1874] 22 W.R. 5 
[MR. AMEER ALI: Is there any authority for the proposition that 
even if notice under section 248 is not served the sale is valid.] 7 
Gopal Chunder Chattergeev. Gunamont Dgst, [1892] 1, L. R., 20 Cal., 


370. e e a ’ 
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Civi - Counsel for the appellants wère not heard in reply. 
1994 The judgment of,their Lordships was delivered by $ 


Rfuunara * LORD PARKER of WADDINGTON.— The action in, which this 
os * appeal arises is an action for the recovery of a lease-hold colliery. 
Bungan Das The plaintiffs (the present appellants}, claimed title fo the pro- 
Lord Parker, perty under the Official ASsignee i inthe insolvency of the lessees. 
The order vesting the property in such Official’ Assignee was 

e made under the Insolvent Debtors (India) Act, 1848, on the 8th 
September 1904. At the date of this order the colliery had been 
attached i in execution case No. 303 of 1904,in which the lessees * 
were the judgment- -debtors and the defendants (the present res- 
pondents), were the judgment-creditors, and an prder had Been 

o ae Obtained for the sale of the interest tlerein, of the judgment- 
ree ei dektors. Counsel for the respondents admitted that attachment 
in execution of a money decree followed by such an order for sale 

does not’confer on the judgment-creditor any charge on the land 
(see Sarkias v. Mussumat Bandho Baee (1). An attachment 
prevents and avoids any private alienation, but does not invalidate 
an alienation by operation of law such as is effected by a vesting 
‘order under the Act of 1848, and an erder for sale, though it 


binds the parties, does not confer title. 


$ zie It follows that, under the order ofthe 8th September 1904, the 
2" property vested in the Official Assignee free from any charge 
. in favour of the judgment creditors. The Ọfficial Assignee 


in due course, by order of the court having jurisdiction in the 
insolvency, sold the property, and the appellants derive title through 
the purchaser. Their title is thus prima factea good and valid 
title, but it is disputed by the respondents under the fallowing 


circumstances, 

On the 12th September 1904 the Judge in the execution 
proceedings stayedthe sale therein directed until further order. 
This was the proper and indeed the. only thing he could do, for 

: The judgment-debtors had no longer any interest which could be 
sold. Further, if, as was no doubt the case, the judgment-debt 
was included in the schedule filed by the imsolvents under the 
Act, their Lordships are of opinion that he was bound to stay the 

‘s sale under section 49 of the Act. At any rate the executor could 


j not proceed until the Official Assignee had been properly brought 
(1) [1869] 1 Ny W. P, H. C Re 172. ao 


: e 
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before the court, arid an order binding on him had been dbtained. Cry 

In theis Lordships’ opinion this could only be done by obtaining 1914 
an order for the issue of, and by serving hirrg with a notice, under RASHUNKIN 
section 248 df the Civil Procedure Code of 1882, which was the Code Das - 
then in force., It was suggested in argument that he might have Sonpar Das 
been made a party to the proceedingseither under section 32 „Or Lord Parker 
under section 372. of the Code, but even if these sections are 
applicable after final decree, as to which there is considerable 

doubt (see Goodall v, Mussoorie Bank Lid. (1), no proceedings * ° 
seem to have been taken thereunder. What the judgment- 
creditors did was this: they applied to the Judge in the execu- 
` tio case for an order, and on the 30th September 1904, and S 
again on the 3rd November, obtained an agder for the issue and 

service on the Official Assignee ofa notice calling upon him to «s=» 
show cause why heshould not be substituted in the suit forthe ° 
judgment-debtors. This was not a proper notice under the 248th ° 
section, A notice under that section shouid have called upon the 

Offcial Assignee to show cause why the decree sħould not be 
executed against him. Had the Official Assignee been served 

with such a notice, it is at least probable that he would, as in their 
Lordships’ opinion he certainly could have shewn good cause why’ 

the decree should not be executed, the property having under the 

Act and vesting order, been transferred to him for the benefit of oe 
the creditors of. the insolvent generally. It is possible that the i 
notice might be upheld as a proper notice preliminary to adding ° 
the Official Assignee as a party under the 32nd section, if that 

section were applicable, but in “order to bind a party added under . 

the 32nd section, he has, after being added, to be served with a 

summons to appear and answer, and it is not. suggested that any 

such summons was served. Similarly, it is not suggested that any , 

order to carry on proctedings was obtained under the 372nd 

section. 

Having obtained leave in that behalf the respondents proceeded 

to serve the notice in question, and their Lordships will assume e 

that the notice was duly served on the Official Assignee. The 

Official Assignee “took no notice of it, possibly because he 

had no objection to being substituted as a party and, expected ° 
to be served with notice of any further application against & 

him. There is no evidence that he eknew that an ordey for 

eft) [1887] I. L. R, 10 All, 97. 


a * 
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sale had* been *already made. The time fixéd by the notice - 
1914 for cause to be shown having expired, the respondents, without 
R apuu, me the further notice to He Official Assignee, applied for and obtained 
e Das an order not only substituting the Official Assignee as a 


Sonpa Dae party in the place of the judgment-debtors but directing the sale 
Lord Parker, to proceed. The sale accordingly proceeded, There had to be 
a fresh sale proclamation by reason of the 2gist sectton of the 

Code. Such proclamation is not .in evidence, buf their Lordships 

* must presume in default of evidence to the contrary that the 
property offered for sale was the property ordered to be sold, 

_ that is to say the right and interest of the judgment-debtors in 

, the colliery. At the sale the respondents (the judgment-crediters) 
having obtained leave gobid, became the, purchaSers, .The sale 

æ Was confirmed by the court on the 8th April f905, and on the 
. 25theApril 1905, the respondents obtained the usual certificate 
° which refers to the right, title, and interest of the judgment-debtors 
as the property sold, Their Lordships are of opinion that this 
sale was altogether irregular and inoperative. Inthe first place 
the property having passed to the Official Assignee it was wrong 
to allow the sale to proceed at all. The jydgment-creditors had 
io charge on the land, and the court could not properly give them 
such a charge at the expense of-the other creditors of the insol- ` 
vents. Inthe second place no proper steps had been taken to 
bring the Official Assignee before the court and obtain an order 
binding on him, and accordingly he was not bound by anything 


which was done. In the third place the judgment-debtors had at 
. the time of the sale no right, title, or interest which could be sold 


to or vested in a purchaser, and consequently the respondents 
acquired no title to the property. i 
Their Lordships attention was called in this connection to 
the case of Malkarjun Bin Shidramappa” Pasare v. Narhari Bin 
Shivappa (1), but in their opinion there is nothing in that case 
which has any bearing upon the present appeal. As laid down 
fn Gopal Chunder Chatterjee v. Gunamiont Dasi), .a notice under 
section 248 of the Code is necessary in ordgr that the court 
should obtain jurisdiction to sell property by way of execution as 
. against the legal representative of a deceased judgafent-debtor, 
è Inthe case in 27 Ind, Appeals, such a notite had been served, 


. °(2) [190027 1. A., 216. "e (3) [1892] I, L. R.,go Cal, 370. 


. æ 


we 


vor xu] è , PRIVY COUNCIL 161 


and the court ‘had determined, as it had power tp dé for the 
‘purpose of the execution proceedings, that the party served 
with the notice was in fact the legal representative. It had 
therefore jusisdiction to sell, though the decision as to wh® 
was the legal representative was erroneous: There being juris. 
diction to sell, and the purchasers having no notice of any 
irregularity, the sale held good unléss or until it were set 
aside by appropriate proceedings for the purpose. The present 
case is of a whdlly different character. No proper notice was 
served under the section, and the respondents had full notice of, 


and indeed were responsible for, the irregularities of the pro- 
cedure adopted. 


The respondents suggested that with regard to certain machi- 
nery which was included in the sale of the colliery -by the Official 
Assignee, and which was also sought to be recovered in this actéon, 
the statute of limitations was a good defence. This point does 
not appear to have been taken at any time prior to the hearing 
before their Lordships’ Board. It was not one of the igsues settled 
by the court on the action, nor did the respondents mention it 
among their grounds of appeal from the decision of the Subor- 


kd 


dinate Judge. Their*Lordships consider that it involves an’ 


inquiry as to the nature of the machinery to which it is said to be 
applicable, and that it is therefore too late to raise it. 

Their Lordships will humbly advise His Majesty that the 
appeal ought to be allowed and the decree of the High 
Court of the 4th June, 1912, set aside with costs, here and 
below; and that the judgments of -the Subordinate Judge of 
‘Burdwan of the 8th September, 1909, ought to be restored, 


Appeal allowed. 
W. W. Box & Co, solicitors for the appellants, 


Barrow, Rogers and Nevill, solicitors for the respondents, 
J. M. P. 


@ 
x 


XUI 21 R 


— 
1914 


RAGHUNATH 
Das è 
te» 
Sunpar Das 


Lord Parker. 


162 HIGH COURT . * {Ta use 
~w aà a ` . 
; . 
a E ; t. 
7 Ovu KALIAN SINGH AND OTHERS (Decree- hollers) 
wa ’ versus 
‘Decamber, 8. * JAGAN PRASAD (/udgment- bits: J 
sam Res judicata— Execution of decree—Interpretation of “ futuse interest ”'—- 
CHAMIER, J Failure of judgment-debtor to raise objection against the inclusion of 
‘ . ` interest on costs ina former application Sor, execution. N 
A judgment-debtor who puts forward objections in the execution depart- 
ment is not always bound to put forward all possible objections once an 
=- © forall. If he does not do so matters which he has omitted are not always 
. to be treated as Res judicata against him. Unless a particular olffection 
has been raised and Yecided the matter is snot Kes judicata against the 
oar judgment-debtor by reason of the fact that he had a previous cas of 
° *raising the question but did not do so. 
. EXECUTION FIRST APPEAL from a decree of O, F. Faks Esq., 
Subordinate Judge of Muttra. 

A decrêe was passed for Rs. 20,200 ; it awarded future interest 
at the rate of 6 per cent. per.annum, but did not specify whether 
the interest was awarded on the principal sum alone or also on 

* the amount of the costs. The decree was put in execution, the 
decree-holder including in the decretal amount the interest on 

. Im the amount of costs, The judgment-debtor did not then raise any 
objection on this score. Sometime after property had been sold 

in execution the judgment-debtor applied for a refund of Rs. 125 

alleging that the decree-holders had been over-paid. No objection 

, was taken in this application “that interest was not payable on 


the costs. The court decided that there had been no over-payment. 
Thereafter the decree-holders put in another application for 
e execution seeking to recover a certain sum as balancé of the 
decretal amount still remaining dvé. The judgment-debtor 
replied that according to correct accounts nothing remained due, 
eand pointed out for the first time that all along interest had , been 
* calculated on the sum awarded as costs as well as on the principal 
sum although the decree, truly construed, had not awarded inter- 
est on costs. The court allowed the judgment-debtor’s objection | 

and dismissed the application for execution. .° 

= The decree-holders appealed. s 
; *E,F. A. No. 261 of 1914. 
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Culian Lal, for the appellants.—The correct interpretation 
of the decree is that it awarded interest on the costs as well. 
There is nothing i in it to confine the words “future interest” fo 
the principal sum alone. f . 
At any rate the judgment-debtor is not entitled to raise this 
question naw. He should have raised Ît when the first application 
for execution was putin. Interest on the costs had been included 
in the accounts by the ,decree-holders from the very outset and 


~ the judgment-debtor was or should have been cognisant of the 
fact. But he not only raised no objection then, he refrained from | 


raising the point even in his application for refund of what he 
alleged to have been over-paid. He is debarred by the principle 
of Res judicata from putting forward at this ‘ate stage an objection 
which he could and should have raised long ago. Otherwise 
there would be no end to litigation. l 

Bihari Singh v. Mukat Singh, |1905] 3 A. L. J. R, 140. 

Where the judgment-debtor had failed to put €orward the 
claim that the propertý to be sold was ancestral he was not allowed 
to raise the question subsequently. 

Abadi Begamv, Muhammad Abdul Ghafur, [1906] 3 A. L. J. R., 198, 
Ram Kirpal v. Rup Kuari, [1883] 1 L. R., 6 All, 269. P. C. 

Kailash ‘Nath Katju, for the respondent—The words 
“ future interest ? in the decree mean interest from date of suit as 
distinguished from past interest.: So they cannot refer to the costs 
but to the principal sum alone. When a decree awards interest 
on costs there are specific directions in it to that effect. Vide, 
Form No. 2, Appendix D of the Code of Civil Procedure. 

The rule of Res judicata, as laid down by Section 11 of the Code 
of Civil Procedure, does not strictly speaking apply to,execution 
proceedings. This was pojnted out in the case in I L. Rẹ 6 All, 
269, cited by the appellants. The appellants cannot invoke Ex- 
planation IV of Section 11 to their aid. If an objection is raised by 


the judgment-debtor in execution proceedings and is decided by ° 


the court, the decision, if not appealed from, becomes binding as 
an interlocutory judgment between the parties and the same ques- 
tion cannot béee-opened at any subsequent stage of the execution 
proceedings. But it has never been laid down that if a judgment- 
debtor omits to raise an objection he is &stopped from doing goat 


a later stage of ‘the execution proceedings, The principles of æ ° 
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constructive Res judicata have not been extended: to proceedings 
e 


in execution. Even where a judgment-debtor does put forward 
afi objection but does not appear to support it and it.is therefore 
disallowed it has been held thal he is still entitled: to raise the 
question again at a subsequent stage. 
” Bhola Nath Dass v. Prafilla Nath, |1G00) 1. L. R., 28 ee 122 
The following judgment was delivered by 


CHAMIER, J.—This appeal arises out of proceedings in. execu- 


tion of a decree passed in 1911. The decree was for Rs. 20,200, 


with proportionate costs and the court also gave the plaintiffs 
future interest, that is interest from the date of suit, at the rate of 
six per cent per annum. The first question for decision is Whe- 
ther the court allowed fnterest on the costs awarded. It appears 
to me that the decree read by itself is plain enough. The expres- 
sion “ sud ayenda” is applicable to the priucipal sum decreed and 
not to the sum awarded as costs, and, if there is any doubt as to 
the meaning of the decree, it is set at rest by a reference to the 
judgment which makes the meaning quite plain. In my opinion 
the decree-holders were not entitled to interest on the amount 
of costs awarded. It appears that in 19132 an application was 
‘made to execute the decree and a report was put up which showed 
that a sum Of Rs, 8500, odd remained due. In November 1912, 
some property was sold for the sum of Ks, 8500, or deducting the 
sale commission Rs, 8479. Soon after the sale the judgment- 
debtor applied to the court for refund of Rs, 128, saying that the 
decree-holders had been over-paid. It does not appear how he 
proposed to make out this, and the court ultimately decided that 
the decree-holders had not been over-paid. By the present 


application for execution the decree-holders seek to recôver Rs. 


110-3-0, as balance of the amount of the decree; Rs. 5-3-6, interest 
on the same from the date of the saleeabove mentioned and Rs, 
178-1-0, interest on the sum of Rs. 8479" total Rs. 293-7-6. The 
judgment-debtor objected saying that if accounts were taken it 
would be found that the decree-holders had been over-paid. On 
this occasion for the first time in the history of the case the judg- 
ment-debtor pointed out that all along interes had been calculated 
onethe sum awarded as costs. According to my construction of 
the decree the decree-holders were not entitled toe this interest. 
But it is contended that it is not open to the judgment-debtor 
to raise the question at*this stage of the suit but that he ought 


e æ to have raised the question long ago and in particular he - ought. 
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to have raised it in March 1913 when he alleged that the decree- 
holders had been over-paid. In fact it is contended that the 
matter is now res judicata against him because he might and 
ought on that occasion to have raised the question which he has 
now raised,’ It has been held in several cases that a matter once 
decided by a court executing a decrée cannot be re-opened at a 
subsequent stage of the proceedings; but I am not aware that it 
has ‘been held that a judgment-debtor who puts forward objections 
in the execution departnftent must put forward all possible objections 


e™aonce and for all, and that if he does not do so matters which he 


has omitted must be treated as res judicata against him even 4f 
he was not aware of them. In the present case there has certainly 


been no decision’ on the question now raised® and in the absence 


. of authority- I am’not prepared to hold that the matter is res- 


judicata against the judgment-debtor because he had a previous 
opportunity of raising the question but did not doso. IfasI 
hold interest ought not to have been allowed on the sum awarded 
as costs, and the judgment-debtor is entitled to raise objection 
at this stage, the decree-holders are certainly not entitled to the 
sum of Rs, 110-3-0, or to interest thereon. In any case they are 
not entitled to the sum of Rs, 178-1-0. They purchased the pro- 
perty themselves and therefore they paid no money into court at 
all, and even if they had paid money into court they would not 
have been entitled to interest on the sum paid in by them. I am 
therefore of opinion that the court below was right in allowing 
judgment-debtor’s objection. I do not understand the court below 
to have held that the judgment-debtor is entitled toa refund of 
any particular amount, All that it did was to allow his objections 
and to dismiss the application for execution. This appeal fails 
and is dismissed with costs. l 

B. K. M. te SE 


Appeal dismissed. 
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Givin 2 CHHATARPALMAN AND ANOTHER (/udgunent-debtors) 
1916 ° versus 


neg PREM NATH TEWARI AND ANOTHER (Decree-holders)* 


January, 13. ; 
Sivek 3 Limitation Act (IX of 1908), section 6—Minority—Decree barred by Code of 
ass J. Civil Procedure (Act V of 1908), section 48—Application of Limitation Act. 

Section 6 of the Limitation Act 1908, only refers to periods of limita- oe, 

e œ» tion prescribed by the Act itself and has no application to a case where 
the decree is barred by the provisions of section 48 of the Code of Civil 
Procedure 1908. Minority, therefore, is not a ground of exemptior®from 
the operation of limifation provided for by section 48 of the Gode of Civil 


woe Procedure. Maro Sadashio v. Visajt Raghunath, |. L.R., 16 Bom., 536, 
< “  _ © not followed. J handu v. Mohanlal, 29 P. R. 489, Ramana v. Babu, L 
° L. R, 37 Mad., 186, followed. 


EXECUTION SECOND APPEAL from a decree of Maulvi Saiyed 
Muhammad Shaf, Additional Subordinate Judge of Gorakhpur, 
reversing a decree of Babu Girish Prasad, Munsif of Bansi. 


. Application for execution of a decree, e 
~ The court of first instance allowed the objection. 
The lower appellate court reversed the decree. 


Judgment-debtors appealed. 


- Girdhari Lal Agarwala, for the appellants. 


. Iswar Saran, for the respondents. 
The following judgment was delivered by s 


Chamier, J, CHAMIER, J.—This appeal arises out of proceedings taken to 
e execute a decree obtained on May, 22nd, 1901, by the respondents 

who were at the time and still are miners. Their guardian made 

several applications for execution of the decree which were grant- 

ecd, the last of them being made on February 6th, 1912, and 

* ultimately dismissed on December 3rd, 1912. The present appli- 

cation was presented on May 27th, 1913, 2, e.„ a few days after 

the expiration of twelve years from the date of the decree. One 

7 of the grounds on which the application was contested and the 
ad only ground with which we are concerned now, ‘was that further 
execution of the decsee is barred by section 48 of the Code of 


. * E. S. Æ No. 1150 of 1919, 
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Civil Procedure. . The Munsif decided this questions in favour of 
the judgment- debtors appellants but the Additional Subordinate 
Judge “decided it against them, following the decision of the 
Bombay High Court in Moro Sadashiv v. Visaji Raghunath (ty, 
In the case cited the Bombay High Court pointed out that 
section 7 of the Limitation Act of 1877 served only to extend for 
the benefit of minors, periods of limitation provided by that Act, 
but they held that section 230 of the Code of Civil Procedure 
must give way to the general principle that time does not run 
against a minor, In Jhandu v. Mohan Lai (8), the Punjab Chief 
Court declined to follow the decision of the Bombay High Cougt 
ane quite recently, in Ramana Redd? v, Babu Reddi (8), in a case 
arising under section 6 of the Limitation Act of 1908 and section 
48 of the Code of Civil Procedure of 1908, the Madras High 
Court followed the Punjab decision and declined to follow that 
of the Bombay High Court. I prefer the view taken by the 
Punjab and Madras Courts. Section 6 of the present Limitation 
Act, like section 7 of the Limitation Act of 1877, setves only to 
extend for the benefit of minors periods of limitation provided 
by the Act itself, indeed strictly speaking it refers only to periods 


of limitation prescribed’ by the first schedule to the Act. Section ` 


48 of tbe present Code of Civil Procedure, like section 230 of the 
Code of 1882, recognizes certain exception to the general rule 
which it lays down, but it makes no exception in favour of 
minors. I know.of no general law, apart from section 6 of the 
Limitation Act, which lays down that minority is a ground of 
exemption from the operation “of the law of limitation. As Sir 
Meredyth Plowden said in the Punjab case the present question 
may be ‘casus omissus but if so it is the business of the legislature 
not of the courts to provide for it. Apart from the actual wording 
of section 6 of the Limitation Act there are great difficulties in 
engrafting on section 48 df the Code of Civil Procedure the rule 
laid down in the Limitation Act. If any extension of the periode 
of twelve years is to be allowed how much is to be allowed and 
from what date is the extension to be calculated? An extension 
of three years only will not meet all cases and yet the Limitation 
Act does not allow an extension of more than three years after 


the minor attains his majority. It appears to me that it would 
(1) [1891] 1, L. R, 16 Bom., 536, (2) [1892] 29 P. Rọ 489, > 
(3), [1912] 1. L. R.,37 Mad., 186, 
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be pure’ legislation to hold that section 48 of the, Code of Civil 
Procedure does not apply to this case or to hold that minors 
sjtuated as the’present respondents are can claim an extension of 
the period prescribed by it sufficient to enable them to take out 
execution after they attain their majority. 

e For the reasons given by the lower appellate court it is im- 
possible to hold that the present application for execution is one 
to restore or revive the last previous application. Indeed the 
respondents put forward no such contentign before me. 

In my cpinion the respondents present application for exe- 
ation should have been dismissed. 1 allow this appeal reverse 
the decision of the lower appellate court and restore the order of 
the first court dismjssing the application. The-respondents will 
pay the appellants costs in all courts. ° ° ° 

° Appeal allowed, 


ABDUL HAQ AND ANOTHER (Defendants) 
A VETSUS ° 
DATTI LAL AND ANOTHER (Plaintzfs).® 
Licensee—Lessee—Nature of tenure—Sale of house—Mohalla Atala—Sale valid. 

The tenure of a licensee is in its essence non-transferable, and the right 
of residence enjoyed by the occupiers of houses in ordinary village sites is 
regarded zs a right heritable but not transferable. But the tights of a 
lessee, in the absence of expresg stipulation to the contrary, are in them- 
selves transferable. 

Where, therefore, by means of an arrangement between the local land- 
holders and certain butchers, acertain area previously under cultivation 
was given up bythe proprietary body for the formation of a quarter 
called the ‘abadi gassaban” and the latier covenanted to pay Rs, 10 per 
bigha as ground rent, there being a cevenant also as to the permanance 
of the rent, anda resident of that quarter sold a house, held, that the 
sale was valid, the residents being lessees who had transferable rights, 


SECOND APPEAL from a decree of Babu Ram Chandra Chau- 
ghri, Judge of the Court of Small Causes, éxercising the powers of 
# Subordinate Judge of Allahabad, confir! ing a decree of Pandit 
Rup Kishan Aga, Munsif. eae ° 
. ‘ # p A. No. 1568 of 191 


e v 
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Over 50 years ago a tract of cultivated landin mauza Atarsuiya, Civin 
a village adjoining the city of Allahabad, was set apart hy * 1914 z 
arrangement with the proprietors and with the Local Government a Hie 
for the establishment of a colony for the butchers of the city? 
The butchers settled on the land and built houses thereon. *A 


rent of Rşs.` 10 per bigha was to be paid by the settlers to the 
zemindars and: this rate of rent was not to be altered except “ by 


orders of the proper authorities ” In course of time this land ° ° 

came to be included within the Municipal limits of the city of 
“Allahabad and was designated as Muhalla Atala, The land, - 

however, continued to: form. part of mauza Atarsuiya and was e 

treafed as such, at the partition by the Revenue Court of the 

mauza in* 1902 into three mahals. The plaintiffs are the pro- a 

prietors of one of the mahals. . j 


v. 
Dart LAL 


The waytb-ul-arz of the mauza prepared in 1875 cantained 
the following provision :—“ Jis qadar kashtkaran bahir hadd shahr 
. ke abad hain unko farokht amia mukan ba adae gimat woh chaka- 


rum samindar ke hasil hat.........4 ur kashtkaran bashindgan shakr 

ko ekhtiar bat woh rekan mai samin mukan bila ijazat zemindar . 

kasil hai”. | (Agricultural tenants residing outside the limits of 

the town are entitled to sell the materials of houses after payment = 
to the zemindar of one-fourth of the sale price......... And agri- 7 


cultural tenants who are residents of the town are entitled to 

sell and mortgdge houses together with the sites without the 

consent of the zemindar). at E 
In September, 1910, one Abdul Haq, a butcher resident of 

the said muhalla Atala, sold his house. Thereupon the plaintiffs 

within whose mahal the site ofthe house was situate brought a 

suit against the vendor and the vendee for the recovery of one- 

fourth of the sale price or jn the alternative for possession of the 

site after removal by the: defendants of the materials of the house. 

The defendants set up an absolute right of aliegation and denied e 

that the plaintiffs had any other rights than that of redlizing thé 

rent of Rs. 10 per bigha. Both the lower courts found that the 

house was situate in what was called in the wayid-ul-ars of 1878 

the “abadi bahtr, hadd shahr”. They refused to grant the first ~ 

relief, holding that the word “kasktkaran ”? in the wayib-ul-arg 

referred only to agricultural tenants, They decreed the second 
XIII 22 R ° 
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. 
os alternative relief. The defendants appealed to the High Court. 
The plaintiffs had filed a cross-objection in the lower appellate 
court against the dismissal of the first relief, but, none in the 
*High Court. 

. B. E. O'Conor, (with him Zakur Ahmad), for -the appel- 
lants- Acecpting the finding of the lower court that the house 
is in the aċaďi outside the limits of the town the incidents and 
the presumption applicable to teriants’ housés in an ordinary 
agricultural village do not apply to this‘case. At the outset it is 
pot correct to say that there is any universal law that in everye. 
case of an agricultural village a tenant can have no saleable 
interest in his house, That depends upon: the partmular 
cireumstances of each case. An example ‘is furnished in the 
case of 

Incha Ram v. Bande Alt, [1911] 8 A. L. J. R., 877, E.. B. 
The pfesumption weakens when the village’is merging into a 
town, e : . : 

The reason for the general rulé as laid down in the case of 

Sri Girdharizi Maharaj v. Chote Lal, [1898] 1. L. Ra 20 All, 248 at 

pp. 250 and 251, ? A 
does not exist here. That rule applies to the case of agricultural 
tenants who “for purposes of cultivation” are permitted by the 
zemindar to build houses, The present case is one of deliberate 
transplanting of a large non-agricultural community from the 
town to a portion of the adjoining village.’ Here, agricultural 
land was taken up and given, to non-agriculturists (butchers) for 
an avowedly non-agricultural purpose, aamely, building houses ; 
and a special and guasi .permanent rate of ground rent 
was taken, Se 

These butchers are not mere licensees; they pay a sub- 
stantial ground rent and they cannot be turned out so long 
as they continue to pay the rent, Their status is that of lessees, 
and as such they can transfer their houses. The reported deci- 
gions against tHe right of tenants of agricultural villages to 
transfer their houses are cases dealing with mere licensees paying 
ao ground rent, i 

Under these circumstances and in the abseyee of anything in 
the wajib-ul-are in derogation of a tight to transfer houses of 


- non- -agriculturists the “lower courts were not justified in relying 


upon any presumption against such a righf, 
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Tef Bahadur Sapru, for the respondents.—On the question Uir 
of the’ status of these tenants, the mere payment of ground rent ; 1914 


by them would not make them lessees. af ABDUL UL HRA 
For example, a man who pays rent for a shop in a market is Dann eae 
not a lessee of the site. . 


The distinction between a license and a lessee is not the 
payment or non- -payment of rent but the presence or absence of 
some right or interest in the land. It has not been shown that . 
any interest in the Mind itself was ever conveyed to or acquired 

™ by these tenants. Mere permission to occupy the land, although 
‘such permission may have been given for some valuable considér- i 
-ati8n, would not make them more than licensees. It may be j 
‘that the*zemindays cahnot now turn them out at their will bot 
“that furnishes no test of the status of these tenants; for even a 7 
license cannot be revoked by the grantor where the licensee 
acting upon the license has executed at his expense buildings of 
a permanent character. ° 
Even supposing that they are lessees there is no presumption 
in law that they have acquired transferable rights. Such rights 
do not arise independerttly of the terms -of the lease itself. The* 
Transfer of Property Act does not apply to leases of agricultural 
lands in villages, = 
The inclusion of the land within the Municipal limits of the j 
town of Allahabad cannot in any way affect the rights of the . 
proprietors of that land; and upon the findings of the lower courts 
the general law of the province, as laid down and recognized in 
the following cases, applies :— K 
Sui Girdhariji Maharaj v. Chote Lal, [1898] 1. L. R., 20 All., 248, 
Muhammad Usman v. Babu; [1910] 8A. L. J. R., 61; at p. 63, 
Ram Bilas v. Lal Bahadur, [1908] 1. 'L, R., 30 All, 311, F. B., 
Chajju Singh and othezs v. Kanhia, [1881] 1 A. W.N., 114, 
.. Raz Narain Mittar v. Budh Sen, [19047 1. L. R, 27 All, 338, 
. ~ Fateh Chand v. Kishen Kunwar, [1912] L. L. R, 34 All, 579, P.C. © 
In this respect there is no distinction between agricultutist 
‘aud non-agriculturisg tenants of a village; they stand on the 
same footing, ° 
Tf, however, ‘in the opinion of the court the plaintiffs benot °- 
entitled to the relief as fo possession of the site then the alterpa- 
tive reliefas to one-fourth of the pric? should be given to them, 


x 
° , e. 
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The word “ Kashtkars ” in paragraph 3 of the Wajib-ul-arz is not 
intended to be confined to agricultural tenants only. The butchers 
‘aome within it. The lower appellate court has not properly 
gone into the question of our claim as to chaharum. j 
° B. E. O'Conor, replied. 
* The following judgmenśs were delivered. 

P1GGOTT, J.—In this case the plaintiffs are the. prôprietors of 
a mahal in village Atarsuiya situated on the outskirts of the city 
of Allahabad. The second defendant, being the owner of & house 


situated in the plaintiff’s mahal, has executed a deed of sale. 


teansferring the, same to the first defendant. In the suit as 
originally framed the plaintiffs simply claimed one- fourth of the 
sale price, on the basis of their alleged customary” righte as pro- 
prietors of the soil. The plaint was subsequently amended so 
‘as fo claim another relief in the alternative. This was that the 
defendants should be ordered to remove the materials of the 
house within a time to be fixed by the court, and that the plaintiffs 
should thereupon “ be put in proprietary possession of the site 
in. question together with the Aachcha built walls.” I think it 


. worth while to lay stress at the outset gn two points regarding 


the frame of the plaint. One is that the second relief is claimed 
only in the alternative, in case the first relief be not granted. 
The other is that the second defendant is described as “resident 
of muhalla Atala, Allahabad city.” The defendants filed a joint 
written statement. They put their case in various alternative 
forms, and some of their pleadings come perilously near denying 
the title of the plaintiffs. They did however expressly admit 
that the plaintiffs are the proprietors of a certain mahad of village 
Atarsuiya, and that they are entitled to receive a ground rent in 
respect of the land in suit, calculated at the rate of Rs. 10 per 
bigha. Nevertheless they pleaded thatthe house in suit is situated 
in the city of Allahabad, in a particular quarter of tagt city which 
was assigned, a little more than fifty years prior to the institution 
of the suit, by arrangement with Government and with the local 
land-holders (including the predecessors-in-title of the plaintiffs) 
far the residence of a colony of butchers, end has ever since been 
known by the designation of muhalla Atala of Allahabad city, as 
stated in the plaint, , They pleaded that the sites of houses in 
‘this mohalia are not. subject tp -the’same customary’ law as the sites 
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of houses octupied by cultivating tenants, or members of the 
village community, in agricultural villages. More particularly 
they pleaded that they were not subject to any custom affecting 
the purely “agricultural portion of village Atarsuiya, under which 
the proprietors could claim one-fourth of the sale consideration 
on a transfer. Finally they pleaded that the owners of houses in 
muhalla Atala had an established right to transfer the houses 
themselves, and the right of residence therein, to whomsoever 


they pleased, and that the proprietors of the soil had no right to 
+™-.question any such transfer or to interfere with the owners of the 
houses, so long as their ground rent of Rs. 10 per bigha w&s 
duly paid, i 
The learned Munsif of Allahabad before’ whom the suit was 
first tried held that the tenure of the land in dispute (z. ¢,, the 
site of the house in question) “was subject to the same incidents 
as the village abadi land elsewhere, and that the defendants had 
failed to prove anything to the contrary.” He held further that 
a certain clause in the waytd-u/-are of mauza Atarsuiya which 
recognzied a right on the part of the zamindars to receive one- 
fourth of the price, on sales of houses situated in that portion of 
the gadi not within the limits of Allahabad city, referred 
‘only to agricultural tenants, to which class the second defen- 
dant does not belong. On these findings he dismissed the claim 
for one-fourth of the sale price, but decreed the alternative claim 
for possession of the site after removal of the materials, The 
defendants appealed, and the plamtiffs filed cross-objections with 
regard to the dismissal of their claim for one-fourth of the sale 
price. What they meant by this I find it a little difficult to 
understand. The plaint makes it perfectly clear that the two 
reliefs were claimed in, the alternative. Even if it could be 
successfully contended or the evidence that the plaintiffs were 
entitled both to possession of the site’after removal of the materi; 
als and also to one-fourth of the sale price, it would be a complete 
answer that no such case was set up in the plaint. The lower 
appellate court in the first instance sent down certain issues for 
specific findings. Two of these issues relate to a very doubtful 
plea set up by the defendants, a plea not really consistent with 
other admissions in their written statement, that the land in guit 
had been granted tọ the predecessors-in-title of defendant No. 2 
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by the Government, and not by the zamindars of village Atarsuiya. 
In ‘any case this point is now concluded against the defendants 
ky an express finding of fact and was not pressed before us, The 
third issue remitted was in the following terms :-— 
* “Js the land in suit in the adadi of village Atarsuiya or in the 
abadi which is called in the wayib-ul-ars as abadi shahr?” — 

On this issue there was a finding in favour of the plaintiffs 


which has been finally endorsed by the lower appellate court. 


The form of the issue requires to be cOrrectly appreciated. It 


refers to the wajid-u/-ars for village Atarsuiya prepared at the” 


Settlement of 1875 A. D. This document draws a distinction 
between that portion of the village area which is situated Within 
the limits of Allahabad city and the portion outside thdse limits. 
Tenants residing within the city are recognized as having a right 
of transfer in respect of their houses “along with the sites,” without 
reference to the samindars. Tenants residing outside the limits 
of the city may sell the mateials’ of their houses after paying 
one-fourth of the sale price to the samindars. The finding of the 
lower appellate court is that the land in suit is situated outside 
the limits of the city, as those limits wese understood when the 
settlement record of 1875 was drawn up. I think it would be 
easy to criticise the reasons given for this finding. The learned 
Subordinate Judge has regarded it as decisive that the site of 
the house in suit can be shown to have been cultivated land at 
the previous settlement of 1839, and that it was part of the area 
dealt with at the last partition of village Atarsuiya. The latter 
circumstance is of no weight, unless and until it be further’ shown 
that the village area recognized as within the city limits at the 
settlement of 1875 was not also formally apportioned between the 
various new Makals formed at the last partition. ‘Che former 
seems to me of very slight weight. wl think however that I am 
bound to treat the finding as one of fact and to decline to re- 
«onsider it in second appeal. I cannot stretch the finding beyond 
the ground actually covered by it. We were asked to accept it as a 
finding of fact that the land in suit must be regarded as situated 
ina purely agricultural village, and therefore subject to all the 
presumptions of law which have been laid down, ! various pub- 
lished decisions of this Court, as applicablé to the sites of houses 
so,*situated, An issue ®f this . sort has always been regarded in 


` 


™, 
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° 
this Court asa mixed question of fact and of law, It fs necessary 


.to examine the facts actually found by the court below, and then 


to consider whether these justify the conclusions of law upon 
which the decision of that court is based. 

There is, gs both the courts below have recognized, another 
portion of the Waytb-ul-ars of 1875 which has an important begr- 
ing on the question in issue. In the “eighth paragraph of that 
record reference is made to the butcher’s quarter (abadi gassaban), 
in respect of which it is srecorded that, inasmuch as the butchers 
were permitted to build upon land which had been under cultiva- 
tion at the previous settlement of 1839, they paid rent for the 
sites of their houses at a uniform rate of Rs. 10, per bigha, which 
rent could not be reduced and was not liable to enhancement, 
except by order *of some competent authority or court. This 
entry requires to be considered in connection with other evidence 
on the record, not perhaps of great value in itself, but important 
as explaining the formation of this “butchers quarter” in village 
Atarsuiya, The following facts seem to have beea treated by 
the lower appellate court as substantially established; they were 


‘not questioned in argument before us, and I think I am justified 
in treating them as established without discussing the precise’ 


evidence on which they rest. Some time shortly after the Mutiny 
of 1857, the estates of one or more co-sharers in village Atarsuiya 
were confiscated by Government, on account of the disloyalty of 


.the proprietors. -The Government was, therefore, for a time a 


co-sharer in village Atarsuiya. At about the same time a question 
arose as to the advisability of seftling the butchers of Allahabad 
in some convenient locality on the outskirts of the city. Negotia- 
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tions must have taken place between the local land-holders, the - 


butchers and the Local Government, the latter probably acting 
both in its executive capacity and as one of the co-sharers in the 
village. The result was the arrangement referred to in the eighth 
paragraph of the Wayib-ul-arz of 1875. A certain area previously 
under cultivation was given up by the proprietary body for the 
formation of the new “abadi gassaban.’ The butchers no doubt 
built their own houses. They covenanted to pay a ground rent 
Rs. 10, per btgha to the proprietors of the soil. This seems to 
be a substantial rents I notice that the learned Munsif was of 
opinion that it is considerably in excess of anything the.pro- 


+’ 
e 


. x e 6. 
176 HIGH COURT [A L. J. R 


' 

CiviL prietors "coid hope to obtain even now by Tetting this land for 

1924 agricultural purposes. There was a covenant securing the per- 

goth SL Hig Qanence of this rate of rent; unless it should be lowered or 

v. enhanced by some competent authority. This last expression 
Seem Lau 

a tis no doubt somewhat vague; but it is impossible to interpret 

Piggott 3 itas anything but a stipulation against arbitrary enhancement 

at the will and pleasure of the proprietors. The “abatlt gassaban” 

thus formed is what is now known as the Atala Mohalla of Allaha- 

° * bad city, referred to in the plaint as theęresidence of defendant 

No, 2, It has long since been included within Municipal limits. 

e Taking these as the facts of the case, it seems to me idle 

to enter into a discussion of the principles involved in a series 

of decided cases of this Court which deal with the ‘respective rights 

.- of proprietors of the soil and occupants of holies in purely agri- 

. cuRural villages. I accept, as already remarked, the finding of 

. the court below that the wayid-wl-arz of 1875 did not intend to 

include this butcher’s quarter within the limits of Allahabad city— 

the “abad? shahr’ as it then stood. Even so, it seems to me 

decidedly questionable whether a court would be justified in 


oa 


applying to an area with such a history as, the above the principles ` 


“laid down for house sites in purely agricultural villages. The 
decisions of this Court on which the plaintiffs respondents rely 
all proceed on the assumption that, in the ordinary case of 
occupiers of house sites in agricultural villages, there is no definite 
information forthcoming as to the circumstances’ under which the 
site came to be occupied, If the occupiers of houses in such 

S villages were to be treated, in the absence of positive evidence 
to the contrary, as mere squatters, it would necessarily follow 

- that twelve years’ occupation would give them an adverse title to 

e the house sites as against the proprietors of the village. It was 
felt that this would be monstrous, and „Would lead to all sorts of 
undesirable consequences., The only alternative was to regard 
the occupiers of houses in such villages as a peculiar kind of 

* licensees, applying to their case certain presumptions of law which 
could be based upon general and well established custom. Now 

the, tenure ofa licensee i is in its essence non- transferable ; and the 
records of rights in thousands of villages in all parts of the: Province 

e could be referred to in support of the proposition that the right 
of residence enjoyed by tite occupiers of houses in ordinary village 


e 
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sites was everywhere regarded as a right, heritable no doub but Orvin 
not transferable. : 914 


In the present case we have fairly definite information as tw 4 spoL Hage 


the circumstances under which the predecessors-in-interest of the Dine Tat 
° 
second defendant came to occupy this site. The whole transaction — 
Piggott d. 


by which this “ adadi gassaban” in village Atarsuiya came to be 
created amounts on the face of it to a letting of the soil on 
building-leases at a uniform ground rent, with a stipulation against 
arbitrary enhancement eat the pleasure of the proprietors. The j 
contract is essentially one of lease; and the rights of a lessee, in 

the absence of express stipulation to the contrary, are in therm © 

selves transferable, vide, the Transfer of Property Act (No. IV of e 

1882), section {08 (f)., The only real quwestion to my mind is 

whether a stipulafion to the contrary can be inferred from the ~- 


‘ evidence before us, I do not think so. Even the plaint in this g 


case, as originally drafted, shows that the plaintiffs at first desired 
to bring their suit within the scope of the provision in the wajib- 
ud-are of 1875 which gives to tenants residing outside the city 
limits a right of transfer, subject to payment of one-fourth of the 
sale price to the propgietors of the soil. It was evidently after , 
the plaint had been filed that a difficulty was felt by reason of 
the fact that this passage of the record of rights refers to “ Kasht- 
karan,” a word which as it stands must be rendered “ cultivating . 
tenants.” The plaintiffs then amended their claim so as to ask 
for alternative relftefs. They said, in effect:—“The second de- 
fendant is either a Kasktkar in the sense in which this expression 
is used in the third paragraph of the wajtb-ul-arz, or he is not, 
If he is, he can transfer his house with the right of residence 
therein, "but he must pay us one-fourth of the sale price : if he 
is not, he has no right of transfer at all, and we claim forfeiture ° 
and possession of the soil, after the purchaser has removed the 
materials of the house”. It was only when they filed their objec- 
tions in the lower appellate court that thé plaintiffs for the first a 
time suggested that the clause of the waytb-u/-arz in question 
must be interpreted as meaning that a“ Kashtkar’ residing out- 
side the limits of the abadi shahr can only transfer the materials 
of his house ‘without any right of residence in the house thus 
transferred, and even then must pay one-fourth of the sale price E 
to the proprietors of the soil. The bwer appellate court has 
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very propefly ignored this plea, Having comé to the conclusion® 
that the second of two alternative reliefs must be decreed, the 
«earned Subordinate Judge contented himself with remarking 
that the question of the plaintiffs right to the first relief did not 
*arise. I note this point because I have felt some difficulty about 
the present position of the plaintiffs with regard to this first relief. 
They have filed no cross-objections in this Court, and sare obvious- 
ly precluded from claiming that both reliefs ought to have been 
decreed. Can they ask this Court to coysider their claim to the 
first relief asked for, in the event of the court’s holding them 
disentitled to the second? I incline to the opinion that it is 
open to them todo so, The conclusion I come to on this point 
is that the plaintiffs have an arguable case, but one which ought 
not to be accepted on the record as it starfds. Ifthe suit had 
gde to trial on the plaint as originally framed and upon issues- 
arising only in respect of the claim for one-fourth of the sale price, 
I think it just possible that the courts might have come to the 
conclusion® that the word Kashktkaran in this particular passage 
of the wajzb-u/-argz was not used in its strict sense of “cultivating 
tenants,” but was intended to apply to all occupiers of houses 


* situated outside the limits of fhe “abadt shahr? As the case 


now stands, the question is mych complicated by the fact that the 
plaintiffs have succeeded in the courts below upon a precisely 
opposite contention, namely, that the second defendant and the 
other butchers residing in the “ adadi gassaban”-are not Kashikars 
within the meaning of the wayz}-u/-arz. If the second defendant 
as lessee of the land in suit, haf in fact a transferable right in 
respect of the house in suit and the right of residence therein, 
it is for the plaintiffs to satisfy the Court that this right fs subject 
to a provision entitling the ground landlords to claim qne-fourth 
of the sale price on each transfer. The* case in favour of a loose 
interpretation of the word “ Kashtkarah” is partly rebutted by the 
eproof on the part of the defendants of several instances of transfers 
in which no claim seems to have been preferred by the landholders 
to any portion of the sale price. On the record as it stands I 
am not prepared to dissent from the finding of the first 
court that this particular provision of the wajib-ul-arg refers to 
“cultivating tenants” only, and does not affect the rights of the 
butchers occupying hotises in the “ abadi gassaban,” 
- e 
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The rights of these butchers are in my opinion those of lessees 

holding under building leases, and in the absence of evidence’ to 


the contrary they must be held entitled to transfer their rights a 





ABDUL Hag” 
such lessees, Hiker tae 
g I 
I would therefore set aside the decrees of a the courts below  ——, 
and dismiss this suit with costs in all courts. © Piggott, J. 
CHAMIER, J.—I agree. ` 
BY THE COURT :—The appeal is allowed. The decrees of both < 
> . 
the courts below are set &side and the plaintiffs’ suit is dismissed 
«* with costs throughout. 
B. K. M Appeal allowed. ` 
e + 
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BHAGWAN DAYAL AND ANOTHER (Plaintiffs) Crvin 
UErsus 1915 


PARAM SUKH DAS (Defendant) * 
Code of Civil Procedure (Act V of 1008), Order IX, rule 13, Order 32, rule 7— 
Suit decreed against minors who were not properly represented—Rights RIOHARDSO.J. 
of minors to sue for declaration that decree void—Application not filed. "Baxenm, J. 


January, 19. 


A suit was brought against certain minor defendants under the guar- $ 
dianship of their uncle who was also a defendant. The uncle refused to 
accept guardianship and stated that the minors lived with their mother 
in the house of their maternal grand-father. No notice was served upon s 
the mother but-upon the application of the plaintiffs the court Amin was 
appointed guardian ad litem of the minors. ‘The plaintiffs did not de- 
posit any amount for the expenses of the guardian who did not take 
any steps to defend the suit. The courts below found that the decree 
was not void and dismissed thesuit. Held that the appointment of the 
guardian having been irregular and the minors not having been properly ° 
represented and the ex-perte decree having been made without notice to 
them, they were entitled tg a declaration that the decree was null and 
void as against them. Walian v. Banke Behari, |. L. Rọ, 30 Cal., 
4021, Munnalal v. Ghulam Abbas, |. L. R., 32 All., 287, distinguished. 
Held also that the minors were not debarred from bringing this suit 
by reason of their not ‘Raving applied to have the ex-parte decree set aside 
under order IX, rule 13 of the Code of Civil Procedure 


SECOND APPEAL from a decree of Babu Rama Das, First t 
Subordinate Judge of Aligarh, confirming a decree of P. K. Roy . 
Esq., Munsif of Koil. l a = 

_@S, A, No. 1612 of 1913. g i i 
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Suit for a declaration that a decree, dated 30th* August, IQI1, 
was ineffectual as against the plaintiffs. 
The material facts were as follows :— 


Choteylal, the father of the plaintiffs, and his brother Raghubir 


‘Sahai ‘made a mortgage of their property in favour of the defen- 


dant on 17th September, 1904. The defendant institued a suit 
for sale of the mortgaged property in September, 1910. By that 
time Choteylal had died and the plaintiffs whq were minors were 
made parties under the guardianship ef Raghubir Sahai, their 
uncle. Notice of the application for appointment of Raghubir 
@ahai as guardian was served upon him but he sent by post a 
letter to the court refusing to accept guardianship stating,that 
the minors were living with their mother in the hoyse of their 
maternal grandfather. The court took no nofice of this, and the 
then plaintiff had notice issued again. Failing to .have these 
served ethe then plaintiff (present defendant) applied that the 
court Amin might be appointed guardian ad /ttem, and the court 
made the necessary order without serving the minors with 
notice required by Order 32, rule 3 (4), Civil Procedure Code, 
Notice of the suit was, however, served upon Raghubir Sahai 
both for himself and for the minors. On the date of hearing 
neither the defendant nor the Amin appeared and the court 
passed an er-parte decree for sale of the mortgaged property. 
When .the decree-holder, after obtaining thé decree absolute, 
proceeded to sell the property the plaintiffs under the guardian- 
ship of their mother applied for, setting aside the er-parte decree, 
The application was rejected. They, thereupon brought the 
present suit for a declaration that the decree was not binding on 
them inasmuch as they had never been properly represented, 
The courts below dismissed the suit, 


‘Plaintiffs appealed. 
Uma Shankar Bajpat, for the appellants submitted that the 


$ procedure prescribed by the Code of Civil Procedure, Order 32, 


rule 7, was not followed and the omission, to follow it vitiated 
the whole proceeding. Omission to follpw the procedure pre- 
&cribed was not merely an irregularity. The minors therefore 
must be treated as not having been partieseto that suit at 
all and the decree was not binding on ‘them, The courts below 
have dismissed the suit *relying on 

dunnu Lal v. Ghulam ane ligioj L LR „a 32 Ally 287, 


te i ; 
VOL. XIN] HIGH COURT 18t 
; e 
Walian w. Banke Behartlal, ! 1903) 1. L. R, 30 Cal., bar CN 
Dammar Singh v. Pirbhu Singh, [1907] 4 A. L. J. R, 155, 


Pokhpal v. Chiddu Singh, [1912] 9 A. L. J. R., 653, ' ae 


Maruthamalai v, Palans, [1912] 16 1. C., 182. sa be a 


In all these cases the minors were in fact represented though v 
. : . f ° PARAM SUKH 
the appointment of the guardian might have been irregular, Dag 
But here the minors were not represented at all, The uncle l 
refused: to act on their behalf and the officer of the court did not 
move his, little finger in the matter. The plaintiffs are therefore 
entitled to the declar&tion sought. The mere dismissal of their 
application for restoration does not debar them from maintaining 
the present suit. ” œ 
“Satish Chandra Banerji, for the respondent, submitted that e 

the plaintiffs had not alleged any fraud or? the part of the defen- 
dant and could not maintain the suit. Where an ex-parte decree ha 
has been passed by a competent court, it must be set aside y 
according to the procedure prescribed by the Code, Order 9, rule j 
13. A regular suit can be maintained only when, it is shown 
that the first suit was an imposition on the court. 

Khagendra Nath v. Pran Nath, [1902] I. L. R, 29 Cal, 395, P. C. 

Maruthamalai v, Paļani, [1912] 16 I, C, 182. 


Ramdhani v. Parmeshar, [1912] 16 1. C., 5. 

Any person can act asa next friend ofa minor plaintiff who 
is bound by.all the proceedings which follow. On the same 
principle the méther of the minor plaintiffs was entitled to make 
an application to set aside the ev-parte decree and the dismissal 
of that application would bar the present suit. 

[RICHARDS, C. J.—The mother had no J/ocus standi. If the 
Amin had made the application that would have been differ- 
ent.] 


The’ whole question, was whether the Amin was or was not 
validly appointed. If hg was not validly appointed the mother 
could make the application but if he was validly appointed his 
failure to make the application would bar the suit. The couf, 
according to the rulings of the Madras Court followed here, can : 
set aside an e¢r-pazte decree upon grounds other than those 
mentioned in Order 9, rule 13. A 

Tke faildte of the court to follow the procedure prescribed by |, 
Order 32, rule 3, strictly was only an irregularity and was not . 
necessarily fatal. The decree thereforeew'as not a nullity. i 

e . i ' i + 
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19 The,minors could have no defence to the suit on the merits as an 
Pras ae tecedent debt was proved against their uncle who was the karta 
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of the joint family when the suit was brought, and the decree 
should not be set aside upon a technical ground. 


* Uma Shanker Bajpai, was not heard in reply. 


The judgment of the Court was delivered by - 


e 

RICHARDS, C. J.—This appeal arises out of a suit in which the 
plaintiffs claimed a declaration that a decree obtained against 
them er-parte on the 30th of August I911 was null and void as 
against them. The degree in question was a decree oktained on 
foot of a mortgage alleged to have been execiited by the father 
of the plaintiffs and their uncle Raghubir Sahai, The facts are 
as follow. The plaintiffs were at the time of the institution of 


the mortgage suit and still are minors. The plaintiffs in the 
previous suit sought to implead them as defendants through the 
said Raghubir Sahai as their guardian ad titen. Raghubir Sahai 
refused to be the guardian ad litem and informed the court that 
"the minors lived with their mother, and not with him. Eventually 
the court appointed the Amin» as the guardian ad litem of the 
minors, This order was made without any notice having been 
given to the minors, or to their mother in whose care they were. 
There was no appointed or natural guardian other than the mother 
It is not pretended that the court required the plaintiff to 
deposit any sum of money to enable the court Amin to employ 
a pleader, or to make any enquiry as to the minors defence. Nor 
is it pretended that the court Amin did in fact take any step 
to defend the case or to enquire whether there was a defence. 
An ez-parte decree was granted on ,the 30th of August 1911. 
An attempt was made on behalf of the minors through their 


z Mother to have the case restored but this application was refused. 


The present suit was then instituted. 


Both the courts below have dismissed the ŝuit and the plaintiffs 
come here in second appeal. There can be no doubt that there 
was great irregularity in the proceedings prior to the granting 
of the er-parte decree. Fhe provisions of order 32, rule 3 were 
not observed. Thè courts below however ere of opinion that 


2 
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the decree was not void and could not be set aside on account Cc 

of the irregularity. They refer tothe cases of Wahan v. Banke 1915 
Behari Prasad Singh) and Munna Lal v, Ghulam Abbas{?). pie 


think the côurts below were wrong. Assuming that the decreg Davan 
is not a nullity, that in itself would not be a sufficient ground for Panam,SuUKH 
dismissing the plaintiff's suit. The cougt ought to have considered oe 
whether tht plaintiffs were prejudiced by the irregularity. Ifthe ichards, cv. 
minors had no opportunity of putting forward a defence to the suit, 
or, in other words, if they were not represented in the court below, 
they would be prejudiced. It seemsto us that the appointment 
of an officer of the court as guardian ad litem of minors withoft -° 
requiring the party at whose instance he is appointed to deposit the 
. necessary funds’to enable the guardian to defend the case, is gener- 
ally little more than a farce. If, however, in the present case the 
order had been made with notice to the mothér she might have ob- 
jected to the appointment of the Amin, or at least have given him 
instructions as to the defence of the minors. There is no real 
hardship in requiring the party to deposit money to enable the 
court official to enquire and get instructions on behalf of minors. 
If the party is successful in the litigation, the funds so deposited . 
can be subsequently recovered. Inthe case of Waltan v, Banke 
Behari Prasad. Singh the minors had been sued and had appeared . 


throughout the proceedings with their mother as guardian ad litem, > 
The irregularity iñ the case was the absence from the record of a . 
formal order appointing the mother guardian ad item. The 
mother was the person who would naturally have been appointed 
guardian had an application been made. By appearing in 
the proceedings she showed that she had no objection to being 
guardian: The decree was granted in the year 1881 and the suit 
challenging its validity was not instituted until January 189s. 
Their Lordships held that ‘the minors were “substantially” sued 
in the former suit. Their Lordships quote from the judgment 
of the High Court the following words “It is necessary that the 
court should see that a proper guardian be appointed to protect 
their interest. Section 443 of the Code is imperative on this 
point.” Their Lordships then say “im this statement of the $ 
law their Lordships entirely concur, and they desire to impress “°° 
upon all the courts in India the importance, of following strictly 
e 


(1) [1903] L L. Rọ, 30 €al., 1021. (2) [rg9t0f L L, R, 32 All, 287, gs 
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s 
the rules laid down in the section referred to.” After this state- 







ment it seems to us impossible to contend that minors cannot 
ave a decree declared not binding on them under the circum- 
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“pusowan : 
SAYAD stances like the present where the appointment ofthe guardian 
Para BUKE was not only irregular but where in fact a decree was made with- 
oe out even notice to the miners. In Mannu Lal v. Ghulam Abbas 
Richards,C.J. the only irregularity was the absence of the affidavit "specified in 
e section 457 of the Code of Civil Procedure of: 1882, This case 
was even a weaker one than the case above’referred to, Thé minors 
were clearly “substantially” represented and had every opportuni- 
ty of putting forward their defence. It is contended by the learn- 
ed advocate on behalf of the respondent that the only reedy 
the minors had was tô apply to have the er- -parte decree set aside 
unger the provisions of Order 9, rule 13 of the Code of Civil 
Procedure, This rule enables a defendant who has not been 
served with the summons, or was prevented by some sufficient 
cause from appearing when the suit was called on for hearing, 
to have an ex-parte decree set aside, It is argued that the defen- 
dant against whom an er-parte decree has been made, who neglects 
- to avail himself of the provisions of this rule, cannot afterwards 
bring án independent suit. This may be so. But this is not 
. the case here. If the minor were parties to the suit the only 
- person who could make an application to have the er-parte decree 
. set aside would be the court Amin who was their irregularly 
appointed guardian ad /:fem. No such application was made by 
him. In our opinion we have to see whether the irregularity in 
the present case prejudiced or may have prejudiced the minors, 
Holding as we do that the minors were never properly represented 
and that the decree was made without notice to them or their 
natural guardian, we think that they are’ entitled to the declara- 
tion sought in the present suit. 
We accordingly allow the appeal, set aside the decrees of both 
the courts below, and: decree the plaintiffs claim with costs 
in all courts, 
M. L. N. Appeal allowed, 
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MUNNI (Plaintif) 7 Crvin 
—e 
versus s ° 1015 
ŝ MADAN GOPAL (Defendant).® "January, 5. 
Contract Act (IX of 1872), section 11—Minor—Sale in favour of—Sale void, — 
. Poort, J. 


A gonveyance by way,of sale either is in itself a contract, or at any rate 

involves or implies an antecedent contract. A contract of sale, therefore, 

? negotiated by a minor, the minor having settled the terms, paid considers, 

ation and received in return a deed purporting to convey immovable pro- 
erty by way of sale, is void ab initio. 

SECOND APPEAL from a decree of B,J. Dalal Esq., District 
Judge of Benares, confirming a decree of Pandit Rup Kishen 
Aga; Munsif. 

Claim for recovery of possession, if 

The court of first instance dismissed the claim. 

The lower appellate court confirmed the decree. 


Plaintiff appealed. 

S. M. Sulaiman, for the appellant. $ 

A. P. Dube, for the respondent, ; 

The following judgment was delivered by > s 


PIGGOTT, J.—-This case has had an unfortunate history. Mú- Piggott, a 
sammat Munni Kunwar, the plaintiff, sued for recovery of posses- 
sion over a certain house. Her case was that the defendant Madan 
Gopal, who was her father-in-law, eonveyed the house in question . 
to her by a sale-deed, dated the 24th of September 1901, and that 
she subsequently permitted him to reside in the same up to the 
year 1912, Being then desirous of occupying the house herself è 
to the exclusion of the defendant, she served the latter witha 
notice to vacate the housep and the cause of action is stated to 
have accrued to her on the 24th of February 1912, the date of, 
the defendant’s refusal to vacate the house in accordance with the œ 
notice, The defendant replied that he had executed the sale-deed 
in suit in favour of his daughter-in-law without any consideration, 
as a colourable and: fictitious transaction, and had remained 
in possession of the house ever since as proprietor. He alleged ~ 
that his son, Bishnath Singh, husband of. the plaintiff, having 

JS. A. No. 698 of 1913. 
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subsenusntly died the plaintiff had gone to live with her own 
father and was now bringing this suit in collusion with her father, 
~~ MUNNI Ithough both of them were perfectly aware of the fictitious 
v. nature of the sale-deed of the 24th of September 1901. The case 
MADANGOPAL * : ee 
- went to trial upon a plain issue of fact as regards the alleged 
Piggott, J. Fe titious nature of the gale-deed and the passing or otherwise 
of the consideration. At a very late stage of the ease it seems 
to have occurred to the learned Munsif that there was evidence 
on the face of the record to show thatethe plaintiff Musammat 
Munna Kunwar must have been a minor in the month of Septem- 
* “ber igor. He seems to have thought that this incident might 
* furnish a short cut to the determination of the suit, without 
necessitating a trial Of any of the questipns of fact raised by the 
plgadings of the parties. He framed a fresh issue, and eventually 
dismissed the suit on the ground that, whatever may or may 
not have happened at the time of the execution of the sale-deed 
of 1901, the fact that the plaintiff was then a minor was conclusive 
against her. This decision was affirmed by the District Judge 
on appeal. When the matter came before me in June last I 
* found it necessary, for reasons which need not now be discussed, 
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to remand the case in order that the plaintiff might have an oppor- 

i‘ tunity of placing on the record certain evidence which had, in 
my opinion, been wrongly excluded at the trial in the court 
$ of the Munsif. I asked the lower appellate court, after recording 
this evidence, to reconsider its decision in the light of that 
evidence, and to state whether the pleas taken in the first two para- 
graphs of the memorandum of appeal to the lower appellate court 
ought or ought not to prevail in the light of the evidence on the 
record taken as a whole. I am now inclined to think that, as I 
was remanding the case, I should have exercised a wiser. discretion 

if I had insisted on a clear finding of fact as to the passing of 

z consideration and as to the alleged fictitious nature of the sale- 
e deed. It appears that, when the plaintiff originally led evidence 
in the Munsif’s court, the fact that she was a minor in the year 
1901 was not present to her mind or to thgt of her legal adviser. 

. "The case put forward by her was that the money which formed 
“e the consideration for the sale was a gift to hef from her father, 
and that she had negotiated the sale and paid over to the defen- 
dant the money thus réceived by her as a gift. ¿When the question 
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of minority was raised, the plaintiffappears, as the learned District 
Judge has remarked, to have very distinctly shifted her ground. 
‘She then led evidence to prove that her father had negotiate 
on her behalf the transaction of sale with the defendant, had Mibin 
DANGOPAL 
paid over the‘money to the defendant on her behalf and caused — e 
a sale-deed of the house to be execħted in.her name. Ifthis 799°% Y 
were so in fact; the transaction would really amount to an ac- 
quisition by the Plaintiff's father from the defendant ofa certain « 
house and a gift of that “house to the plaintiff by her father. The 
provisions of section 127 of the Transfer of Property Act (Act 
IVe of 1882) show that a gift in favour of a minor is not void, though 
it may be voidable at the option of the minor, I should feel no `° 
hesitation® in holding that, if the facts were as above stated, 
the present suit would be maintainable. As the case stands the 
learned District Judge has definitely disbelieved and rejected the 
evidence tendered by the plaintiff subsequently to my *order of 
remand, He holds that, whatever else may have bappened in 
connection with this contract of sale, itis not a fact that the sale 
was negotiated by the plaintiffs father and the purchase made 
by him on the plaintiffs behalf. I think it unfortunate that the- 
courts below should not have proceeded further, and considered 
` the effect of the plaintiff's change of attitude and the conflicting e 
nature of the tvidence tendered by her, with regard to the plain >» 
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issues of the fact raised by the pleadings as they originally . 
stood. As the case stands I have no finding before me that 
consideration did-or did not.pass, or as to whether the 
execution of this sale-deed of the 24th of September 1901 was 
notaftes all, as the defendant has all along pleaded, a purely 
fictitious transaction. I have to look atthe question of law raised 
in this way. Assuming foy the sake of argument that in the month 
of September 1901 the plaintiff, being at the timea minor, nego- 
tiated the sale of the house in suit with the defendant and paid 
over certain money to the defendant, receiving in return the sale w 
deed which is the basis of the present suit, is that contract of sale 
void on the ground of the plaintiff's minority or can the plaintiff 
be said to have become by virtue of this transaction the owner . 
of the house in suit? The leading cases on the subject are the °° 
recent decisions of their Lordships of the Privy Council in Mokori : 


. 
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Oru Bibee v. Dharamo Das Ghose&}) and in Mir Sarvarjan' v. Fakhr-ud- 
TIN Muhammed (3). The Madras High Court in Varakotti Narayana 


~me O 
ee MUNNI 
v. 


” ” 


ae 


hetty v. Logalinga Chetty(8) has interpreted these rulings as laying 
down in the broadest terms the principle that a sale in favour of a 
minor is void. The reasoning of the learned Judges in arriving at 
this decision commends itself to my mind and I do not think it ne- 
cessary to reproduce it here. It has been suggested thafthe current 
of decision in this Court has always been in another direction, from 
the time of the earliest case on the poifit, that of Behari Lal v. 
Beni Lai(4) in which a mortgage in favour ofa minor was affirmed. 
‘Yheir Lordships of the Privy Council in Mokori Bibee's case 
pointed out that there had been some conflict of decisions irfthe 
Indian Courts, and cofisidered it necessary to, review the whole 
question of a contract to which a minor was a party with reference 
to the special provisions of the Indian Contract Act (Act IX of 
1872), eAny rulings prior in date require to be re-considered 
with reference to the principles laid down by the Privy Council. 
The nearest case inthe plaintiffs favour is that of Ulfat Ray 
v. Gauri Shankar(5). It was there pointed out that the Transfer of 
Property Act in itself contains no provisions which makes a 
minor incapable of being a transferee of immoveable property. 
That case however requires to be consideréd with reference to its 
own facts, The transfer was one by the minor’s certificated guardian 
in favour of the minor. The transaction as a whole certainly admit- 
ted of being regarded as a gift subject to a condition, and such 
transfer by way of gift would be yoidable at the option of the minor 
under the provisions of the Transfer of Property Act to which I 
have already referred. It is quite true, as has been pointed out by 
this Court in more than one case, (vide, 9 A. L. J., Reports, 196 at 
page 201) that there isa fundamental distinction between a con- 
tract and a conveyance ; but it seems tọ me that this point might 
be stated with equal accuracy by saying that a conveyance isa 
‘contract pius something more. At any rate, as the learned Judges 
of the Madras High Court have pointed out in the ruling already 
referred to, a conveyance by way of a sale, either is in itself a con- 
tract, or at any rate involves or implies an antecedent contract, 
(1) [1903] 1. L. R., 30 Cal. 539. (2) [1912]9 A. Wea 33. 
(3) [1910] I. L. R., 33 Mad. 312. (4) [1881]1. L. R., 3 All., 408. 
(53 t911] L L. R; 33 All 957+ 
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On the princtples laid down by their Lordships of the Privy Cr 
Council in the cases already referred to it seems to me impossible M1915 


to avoid the conclusion that a contract of sale negotiated by 
minor, the minor having settled the terms, paid consideration and 
received in return a deed purporting to convey immoveable pro- 
perty by way of sale, is altogether void *ad inttvo and that no title 
thereby passes to the minor. 

The suit as brdught must therefore fail. It has been suggested 
that, in the alternative, the plaintiff should be given a decree for 
the refund of the purchase money. I may remark at once that, 
I could not do this without once more remanding the case to the 
cout below for a definite finding as to whether the alleged sale 
consideratton did oy did not pass from the plaintiff to the defen- 
dant. It seems to me however that from any pointof view fhe 
claim is not one which can be entertained in the present suit. It 
was not expressly put forward in the plaint, and it is now sought 
to base iton the general prayer for any other relief which is con- 
tained in the last paragraph of the plaint. If the plaintiff is 
regarded as claiming this refund of the sale consideration as 
money payable by the defendant for money received by the 
defendant for the plaintiffs use (article 62 of the first schedule to 
the Limitation Act IX of 1908), then the claim is time- barred, 
because it doés not appear to have been brought within three 
years from the plaintiff's attaining majority. For the same reason 
the claim cannot be sustained, as it perhaps might otherwise have 
been, as a claim for relief on the gsound of fraud. 

The only other suggestion which has been, or can be, put forward 
on behalf of the plaintiff is that the claim for refund of purchase- 
money might be sustained as a claim for money paid upon an exist- 
ing consideration which afterwards fails. In that case Article 97 of 
the Schedule already referred to would apply; but it would be for 
the plaintiff to show when it was that the consideration failed. There, 


More ` 


+ MADANGOPAL 


Piggott J. 


is authority in the case of Amina Bibi v, Udit Narain Singh (1) = 


for giving the plaintiffs in a case somewhat analogous to the 

present a decree for refund of the money paid, and for applying 

Article 97 of the first Schedule to the Limitation Act to such a suit, 

In that case, however, as also in a similar case reported in I. L. 

R., 24 Madras, page 27, there had been a previous suit resu lting 
@) [1909] I. L. R31 All, 68. 
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Oirin in an adjudication between the parties in conseqtence of which 
1918 the plaintiff had failed to obtain the property for the price of 

aad soso 
siisa neaeas . against the plaintiff from the date of the final decision in the first 


Piggott, J. 


December, 14. 


OHAMIER, J. 


Orvin 
1914 - 


Piagorr, J 


which he claimed in the second suit; limitation was held to run 


litigation holding the plaintiffs claim to the property to be un- 
enforcible, If these princtples are in fact applicable tọ the present 
case, it may be that the plaintiff will have a cause of action from 
the date of the dismissal of the present appeal ; but that is not a 
matter as to which it is necessary for me to express a ‘final opi- 
nion in order to dispose of this appeal. So far as this claim for ` 


“refund of purchase money goes, I hold that the plaintiff, supposing 


her to be in fact entitled to such refund, has either a cause of action 

which has become barred by time, or a càuse gf action* which has 

nat yet arisen and will arise only on the failure of the present suit. 

For these reasons I dismiss this appeal with cost. 

s . Appeal dismissed. 
. JAWAHIR (Plaintif) 
versus 
NEKI RAM (Defendant) * 

Fraud—Setting aside a decree on ground of— Proof necessary—Cause of action 
—Decree obtained in one couri— Fraudulent service in the jurisdiction of 
another court—Sustt—F urisdiction. 

‘Ihe plaintiff brought this suit, in the Agra district, to set aside a decree 





passed against him at Siliguri within the jurisdiction of the Calcutta High 
Court. His grounds were that the defendant had fraudulently prevented the 
institution of the suit from becoming known to him by causing the notice of 
the suit to be served on some other person at Agra and an incorrect return 
to be made to the Siliguri court, Held that a part of the fraud alleged having 
been committed in the Agra district, the cause of action arose there and 
the Agra courts had jurisdiction to entertain a suit to set aside*the decree, 
Semble. A suit to set aside a decree on the ground of fraud can be 
brought in a court other than the one which passed the decree when the 
property of the plaintiff, situated within ghe jurisdiction of the former court, 
is attached in execution of that decree. Banke Behari v. Pokheram, 
I. L. R, 25 All, 48; Nanda Kumar v. Ram Fiban, 1. L. R., 41 Cal., 990; 
Radha Raman v. Pran Nath, 1. L,R., 28 Cal, 475; Khagendra Nath 
v. Pran Nath, 1. L. R. 29 Cal., 395 ; Thakur Prasad v, Shambhu Narain, 
8 C. L. J485 ; Abdul Hag v. Abdul Hafis, t4 C.W.N., 693, cited with 
approval. Dau Dial v. Munnalal, 12 A. L, J, Re 955; Kalyandas v, 
Bakhshi Ram, F. A, F. O., 14 of 1910, not approved. 
When a suit to set aside a decree on the ground of fraud is instituted, 


the plaintif cannot E a decree merely by. proving that the summons 
was not served upon him, 
*5S. A. Be 179 of 1914. 
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SECOND APPEAL from a decree of H. W. Lyle, Esq. “District Civit 
Judge of Agra, reversing a decree of Maulvi Shams-ud-din Khan, 1014 
Munsif of Fatehabad, . A=... 
The respondent obtained a decree against the appellant in an 
BEI RAM 


the court of Siliguri in Bengal. The decree was transferred for’ 
execution to the court of the Munsiff of Fatehabad, in the Agra $ 
District ; and in execution thereof “appellant's property was 

attached within the jurisdiction of that Munsifi. The appellant 

then braught a suit against the respondent inthe court ofthe said © «e 
Munsiff praying to havethe decree set aside on the ground that 
it had been obtained by fraud and also praying for a permanent, - 
injgnction restraining the respondent from executing the same. 
It was alleged by the plaintiff appellant and,found by the Munsiff 
that the claim upom which the respondent had obtained the decree 
was entirely baseless and maliciously false and that the summens 
in that suit had not been served upon the appellant at all but that 


the respondent had fraudulently caused it to be served upon some 
other person and made it to appear that it had been served upon 
the appellant. The Munsiff decreed the suit. On appeal the 
District Judge held that the suit was not maintainable and de- 
clined to enter at all intothe merits of the claim upon whith ` 
the respondent had obtained his dgcree. The suit was, accord- 
ingly, dismissed by the District Judge. The plaintiff appealed to 
the High Court. - 

Narmadeshwar Prasad, (for Surendra Nath Sen), for the ap- s 
pellant.—A suit to set aside a decree obtained by fraud and for 
other consequential reliefs is m@intainable; and such a suit can . 
be entertained by a court other than ‘the court which passed the 
decree which is called in question, 

Banke Behari Lal v. Pokhe Ram, [1902] 1, L. Rọ 25 All, 48, ec 
© Thakur Prasad v, Punkal Singh, [1907} 8-C. L. J., 485, 
Radha Rawan Shaha v. Pran Nath Roy, (1901) L. L. R., 28 Cal., 475, P. C. 

The Munsiffof Fatehabad had jurisdiction under Cl. (c) of sece 
tion 20 of the Code of Civil Procedure to entertain the suit. The% 
attachment of the plaintiffs property in execution of the " respon- 
dent’s decree is certatnly a part anda material part of the plain- 
tiffs cause of action. This attachment having taken place within j 
the jurisdiction of the said Munsiff’s court the cause of action 
arose there in part at any rate. The exepution of the decree and 
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-n ONL the attachment of tbe plaintiffs property. are tke acts which 
191 infringe his rights and afford him his principal cause of action, 
Banke Behari Lal v, Pokhke Ram, [1902] I.L.R., 25 AlL, 48. 
The plaintiff's cause of action includes the effect of the decree 
‘upon his property, Injury thereto has resulted from the opera- 
tion of the decree and the decree has become operative within the 
jurisdiction of the Fatehabad court. That court, therefore, can 
entertain the suit, 
° © Hadjee Ismaily. Hadjee Mahomed, [1874] 13B L. R., 9T ; at pp. 98, 99. 
The ruling in 
i ms Umrao Singh v. Hardeo and another, |1907] 1. L. R., 29 All, 418, 
is distinguishable. In that case the sole relief claimed was to 
have the decree set, aside; no consequential relief whatsoever 
was asked for. The case reported in 12 A. L. J. R., $55, is also 
distinguishable. 
Gulszari Lal, for the respondent, —The ruling in 
Dat Dial v. Munna Lall and others [1914] 12 A. L. J. R955, 
is in my favour and exactly applies to the present case. There, 
too, the plaintiffs property was, in execution of the impugned 
pa decree, attached within the jurisdiction of the court in which the 
. suit was brought'to have the decree set aside on the ground of 
fraud; andit was held that that court had no jurisdiction to 
. entertain the suit. Another décision in my favour is that in 
-°¢ Kalyan Das v. Bakhshi Ram, [1910] F. A. F. O., ne I4 of 1910, 
decided on 29th July 1910, (unreported). 

It was there held that a court within whose jurisdiction the 
plaintiff had been arrested in execution of the impugned decree 
would not by reason of that fact have jurisdiction to try a suit 
of this kind. 

I am further supported by the case of 

° Umrao Singh v. Hardeo and another | 1907] 1. L. R., 29 All, 418. 

The ground upon which the decree fs sought to be set aside is 
fraud; that fraud (if there was any” fraud) was perpetrated at 
Siliguri in Bengal. The cause of action for that relief arose there 

= and not within the jurisdiction of the Fatehabad court. The 
addition of a prayer for an injunction to restrain the decree-holder 
fyom executing the decree is merely superfluous and does not 
«.@ alter the case. This was pointed out in the cas@ in 12 A. L. J. 
s R,, cited above. 
* The ruling in I. L. ‘Ry, 25 All., 48, relied upon by the appellant 
te was distinguished i in 12 A. L. a; R,, 955 at page 957. 
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The judgment of the Court was delivered by 3 


CHAMIER, J.— This was a suit by the appellant praying that a 


decree for money obtained against him by the respondent in 
Siliguri might be set aside on the ground that it had been obtained 
by fraud, and that an injunction might be issued restraining the 
respondent from executing the same. The appellant alleged 
that the’ claim on which the decree rested was totally without 


foundation, that the respondent had taken steps to prevent the « 


‘instithtion of the suft from becoming known to him, and that he 
knéw nothing of it till October 8th, 1911, when the respondent, 
caused some of his property ‘to be attached’ within the jurisdictfon 
d the Munsif of Fatehabad in the Agra district. The appellant 
alleged that a cause of action accrued to Kim on October rth. at 
the place where the attachment was effected. The Munsif decreed 
the claim but on appeal the District Judge held that the suit was 
not maintainable at all. ‘He seems to have thought that the 
whole of the appellant’s case was that the summons ig the suit had 
not beeri served on him, and he declined to consider whether there 
was any foundation for the respondent’s suit. The learned Judge 
has, we think, misunderstood the case. A plaintiffin a case of 
this kind cannot succeed merely on proving that the summons 
was not served on him but if he proves that the former suit had 
no foundatioh in fact but was the outcome of previous enmity, 
that: the summons was not served on him, and that the person 
who is said to have been present at the service was not there at 
all, and if he proves other facts also which tend to show that the 
defendant was anxious to avoid a fair trialof the issue between 
the parties, it is certainly open to the court to find that the decree 
was obtained by fraud. The Munsif found that the appellant 
had proved all this, and pe held that the decree had been obtained 
by fraud. It seems to usethat in a case of this kind the court can 
and must go into the whole matter before it can decide the cage 
with any satisfaction to itself or any one else, That was thee 
view taken in Lakshmi Charan v. Nur Ali (1) and it is supported 
by ample authority. As was said by LORD ROBERTSON in Kha- 
gendra Nath y. Prannath (2), which was a suit of this kind, the 


appellant's allegation is an attack, not on the sufficiency of the %® +- 


service of notice but on the whole suit as a fraud from beginning 
- (1) [Donj L. Ry 38 Cal., 936. _@)° [1902] 1. L, R., 29 Cal., 395. 
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to end.” So far as the merits of the case are sneered we have 
no hesitation in saying that the proceedings in the lower appellate 
court were not satisfactory. 

, It is, however, contended, on the authority of the decision in 
Dau Dial v. Munna Lal (8), that such a suit as this does not lie 
at dll, except possibly in tke court or district in which the decree 
impugned was passed. ° 

That such a suit will lie is beyond doubt, see the remarks of 
JENKINS, C. J.in Nanda Kumar v. Ram Jiban ($) and the deci- 
„Sions of the Privy Council in Radha Raman v. Pran Nath (5) 
"(atirming the decision of the High Court reported in I. L. R., 24 
Cal. 546) and Khagendra Nath v. Pran Nath (8). Other recefit 
instances of such suits dre Thakur Prasad w Shambhu Narain (7) 
and bdul Hag v. Abdul Hafiz (8). Incidentally ‘these cases show 
also that a suit to set aside a decree on the ground of fraud may 
be brought in a court other than that by which the impugned 
decree was passed, and we may observe that if it were otherwise 
no suit could be brought to set aside a decree obtained by fraud 
in a Court of Small Causes, however gross the fraud might be. 


- But in this Court there seems to be a conflict of opinion on 
the question whether a suit will lie in these Provinces against a 
resident of another Province to Rave a decree obtained by him in 
that Province set aside on the ground of fraud, even when property 
of the plaintiff in these Provinces has been attached in execution 
of the decree impugned. In Banke Behari v. Pokhe Ram (8), it 
was held’ that a suit would lie ig Cawnpore against a resident of 
Calcutta to have a decree obtained by him in the Calcutta High 
Court set aside on the ground of fraud, when property of the 
plaintiff in Cawnpore had been attached in execution of the decree 
impugned. But in Kalyan Das v. Bakhshi Ram (19), KNOX and 
GRIFFIN, JJ. held that a suit to set aside, on the ground of fraud, 
a,decree obtained in Cachar by a resident of that place would not 
atic i in Agra, even though the plaintiff had been arrested in Agra 
in execution of that decree; and in Dau Dialy. Munna Lal (8) 
RICHARDS, C. J. and TUDBALL, J. held that a*suit did not lie in 
(3) [1914] 12 A. L. J. R., 955. (4) [1914] I. L. Re, 41 Cal., 990. 
(5) [r901] I. L. R., 28 Cal., 475. (6) [1902] I. L. R., 29 Cal., 395. 
(2) [1907] 8 C. L. J., 485 (8) [1908] 14 C. W. N., 695. 
«© (9) [1902] I. L. R, 25 AlS 48.. (10) F. Ay F.O. No. 140f 1910. 
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Mainpuri against a resident of Calcutta to set aside, on the ground 
of fraud, a decree obtained by him in Calcutta in execution of 
which the, plaintiffs property in Mainpuri had been attached. 
In the course of the principal judgment it is said that, “all that 
the plaintiff complains of happened in Calcutta and therefore 
the cause of action arose in Calcutta and no place else.” AS at 
present advised we are not prepared to take this view. In the 
plaint in that Case the plaintiff complained specifically of the 
attachment of his property in the Mainpuri district, and he prayed 
for an injunction directing the defendant to release the propert 
from attachment. It seems to us that the attachment of the 
property was an important part of his cause of action and that® 
it gave fhe plaintiff the right to sue in Mdinpuri. We agree with 
the observation made in the case of Banke Behari v. Pokhe Ram 
(18) by BANERJI, J. that “the execution of the decree and the appli- 
cation for the realization of the amount of it are acts of the 
defendant which infringe the rights of the plaintiff and afford him 
his principal cause of action.” - 

In view of the conflict between the decisions in 12 A. L. J. R, 
955 and F. A. F. O. Nd. 14 of 1910 on the one hand and in I. L, Ry 
25 Allahabad, 48 on the other, we have considered the propriety of 
referring this case to a larger bench, but we have come to the con- 
clusion that Such a course is unnecessary. It is part of the plain- 
tiffs case that the defendant fraudulently prevented the institution 
of the suit from becoming known to him by causing the notice of 
suit to be served on some other person and an incorrect return to 
be made to the court. This is part and parcel of the fraud alleged, 
and if the allegation is found to be true part of the fraud was com- 
mitted in the Agra district, and there can be no doubt that the 
cause of action arose in part at least in the Agra district, even if 
the attachment of the plamtiff's property is not part of the cause 
of action. 

We therefore direct that the record be returned to the bve 
appellate court in order that a finding may be recorded upon the 
second issue. Further evidence will not be admitted except for 
good cause shown. On return of the finding ten days will” be 


allowed for objections. TAF 


B. K. M. , .° Issue remitted, 
412) [1902] L L. R., 28 All, 48. 
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. 1914 á e UETSUS 
Paent 38 '  BINDRABAN AND ANOTHER (Defendants) ® 
== Hindu Law—Alienation made by widow in possession—Near reversioner bar- 
SeT red by limitation from suing— Remote reversimer—Right to suet When 
period begins to run—Limitation Act (IX of 1908), Art. 120, Sch. L. 
-a Art. 120, Schedule I to the Limitation Act applies to a suit by a remote 
7 reversioner for a declaration that an alienation by a Hindu widow,in 
7 possession of her husband’s estate is not binding on him after her death, 
and the period comm&nces to run against hin from the date of such 
nr alienation, Itis not permissible to him to sit still and wait for limitation 
° fo run out against every reversioner nearer in degree than himself. An 
° improper alienation bya Hindu widow isa wrong tothe entire body of 
« reversioners, and in a sense it afferds an immediate cause of action to all 


4 of them. è 
SECOND APPEAL from a peste of Babu Gauri Shanker, 
Subordinate Judge of Fatehgarh, reversing ¢ a decree of Babu Lala 
‘Ram, Munsiffof Kaimganj. 

Claim for declaration of right. 
Debi Das, Prag Das and Jwala Prasad were three brothers, 
separate in estate from one another. On the death of Jwala Prasad 
his widow Musammat Rukmani succeeded to his property, A 
house which formed part of that property was sold by 'Musam- 
* mat Rukmani on 12th February* 1898.. On rith April 1913, the 
plaintiff, a son of Debi Das, brought a suit for a declaration that 
the sale-deed was invalid and inoperative beyond the lifetime of 
e the widow. The plaintiff impleaded both Debi Das and Prag 
Das as defendants. In paragraph § ofthe plaint the plaintiff 
stated that his father Debi Das had long since severed connection 
with worldly affairs and adopted the life of a recluse in a certain 
ewarden (muddat daras se karobar dunyavi se tallug nahin rakhta hat 
aur ek bagh men gosha nashini ekhttar kar lia hat) and had not 
cared-to sue to have the sale-deed declared inoperative. In respect 
of his uncle Prag Das the plaintiff stated in the plaimt that he had 
è ' colluded with Musammat Rukmani and the vendees and had been 


instrumental in causing the sale-deed to be executed. The plaintiff 
x : S:\A.No. 192 of 1914. © 
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stated that his right to sue arose on 13th February 1910, the date 
on which the I2 years’ period of limitation for a suit by his father 
or his uncle had expired. The court of first instance granted the 
declaratory decree prayed for. The lower appellate court dis- 


missed the suit as being barred by limitation, The plaintiff ap-. BINDRABAN 


pealed to the High Court. 


Surendra Nath Sen, (with him Tef Bahadur Sapre), for the 
appellant.—Art, 120 of the Limitation Act applies to the suit, 
, Under that article time begins to run from the date on which the 

right to sue accrues. The question is, when did the plaintiffs 
right &o sue accrue? He is a remote reversioner, his father and 
uncle being,the ntarest reversioners. A remete reversioner can 
bring a suit of this fature only when the nearest reversioner has 
refused without sufficient ‘cause to sue, or precluded himself by 
his own act or conduct from suing, or colluded with the widgw, or 
concurred in the act alleged to be wrongful. 

Rani Anand Kunwar v, The Court.of Wards, [1880] LLR. , 6 Cal, 

764, P. C. 

That was a case of adoption, but the same principle has been 
applied to cases of alienation. 

Fhula and another v. Kanta Prasad, |1887] L 1. R., 9 All, 441. 

In the present case there was no refusal by the nearest rever- 
sioner to sue, and as regards one of them there was no collusion 
or concurrence, So,the remote reversioner could come in only in 
the event of the remaining contingency happening, namely, if the 
Nearest reversioners precluded them$elves from suing. That hap- 
pened when they allowed their right of suit to become time barred 

` by the lapse of 12 years’ limitation provided by Art. 125. On the 
expiry of that period the remote reversioner became entitled to 
maintain a declaratory suit. . 
Abinash Chdndra v. Harinath Shaha |1904]1. L. R., 32 Cal., 62 at p. 70, 
Govinda Pillai v. Thayammal and others, [1904] I. L. R., 28 Mad., 57 


e 
The nearest reversioner’s right of suit has become barred by 


limitation. But that does not mean that the present plaintiff's 
suit is also barred ; for, one’reversioner does not claim or derive title 


through another. | The words “right to sue” in Art. 120 mean the® 


right to sue of the plaintiff or of some one through whom he 
claims. 
Bhagwanta and othezs v, Sukhi, (1899) 1. L? R., 22 All,, 33. F. B, 
Abinash Chandra v, Harinath Shaha, [1904] 1. Le K., 32 Cal, 62. 
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. The plaintiffs right to come forward to sue accrued on and by 
reason ofthe expiry of the 12 years within which the nearest rever- 
sioners could have sued butdid not sue. On the-facts as they 
stand the plaintiff could not have brought the suit before those 12 
years had elapsed. 

[PIGGOTT, J.—According to you, after the expiry øf the 12 years 
allowed to the nearest reversioners the next set of reversioners will 
have 6 years within which to sue and omtheexpiry of these 6 years 
the third set will have.another 6 years, and so on.] . 

That point does not arise. An article of the Limitation Act 
which applies to a particular case should not be thrown aside be- 


cause it might create hardship in other cases. ° ‘ 
Lala Gobind Prasad v. Chairman of Patna Municipality, [1907] 6 C. 
L. J., 535. 


[CHAMIER, J—In the cases in I. L. R., 32 Cal, 62 and I. L. R, 
28 Mad. 57, the plaintiff was a minor.] 


In the former: of these cases the principle was laid down 
irrespective of the consideration whether the plaintiff was a minor 
or not, A 

If the date of the alienation be held to be the date when the 
“right to sue” mentioned*in Art. 120 accrues ijn the case of a 
declaratory suit like the present by a remote ‘reversioner, then 
the -result will be that the nearest reversioners will have 12 years 
from the date of the alienation within which to sue and the remote 


- reversioners, whose rights comg into play only in case the rights 


of the nearest reversioners are not exercised, will have only 6 years 
from the same starting point for their suit. . 

Sarat Chandra Chaudhri (for Satish Chandra Banerji), for the 
respondents.—The plaintiff himself alleges that his ‘uncle Prag 
Das was colluding with the widow and the vendee. So, under 
the rulings cited by him, he was at once entitled to bring his 
suit, so far as his uncle was concerned, As for his father, Debi 
Das, the plaintiff alleges in paragraph 5 of the plaint that Debi 
Das had long ago completely retired from the world and-ts 


affairs and would not care to institute proceedings himself. Pre- 


sumably he had so retired at the time of the alienation. This 
was sufficient to let in the plaintiff at once; the father’s conduct 
amounted to a refusal to sue, ° 
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Neither the Privy Council case in I. L. R., 6 Cal., 764, nor any Crvin 
other case lays down that the 6 years’ period of limitation for.a 1914 


suit by a remote reversioner is to commence after the 12 years xyxwar ` 

prescribed by Art. 125 have expired. I rely on the following ; BARADUR 

cases. . ; . BINDRABAN 
Kalavathal v. Thirupatti Pallavarayan, [1900] 10 M. L., J., 229, ° ° 
Guntupalli Ramanna v. Guntupalls Annamma, [1912] 24 M. 1. J., 183. j 

These cases lay down thatin a suit like the present which is go- 
verned by, Art. 120 the ‘$right to sue” accrues on the date of the > >œ 
alienation and not on the date of collusion of the nearest rever- 

"sioner nor on the expiry of the 12 years’ period prescribed for him. ee | 
The oservations at p. 478 in ; 
Chooramani Dasi v. Baidya Nath, |1904] 1. L. R., 32 Cal., 473, 
may be taken to support me. 

The cause of action arises when the alienation is known ; ak f 
though there may be a present bar to a remote reversioner’s institu- . 
ting the suit at once it is his duty to try and remove the bar by 
means of notice served on the near reversioner and thereafter bring 
the suit. There is only one cause of action for all reversioners 


during the life of the widow, namely, the alienation ; the nearest 
reversioner is given the riglit to sue before the remote reversioner 
because he is the person best entitled to protect the interests of all 
by getting the alienation set aside. It is only when by his act or 
omission such a suit is not possible that a remote reversioner takes 
his place and hecomes entitled to do what he could have done; that 
is, he becomes entitled to bring a suit to set aside the alienation. 
That is the principle which is deducible from Rani Anand Kun- 5 
war's case. The cause of action being one and the same for both, 
the date of ùlienation furnishes the starting point for limitation in 
both cases. | ° 
The observations in I. L. R., 32 Cal., 62 are odtfer and the case 
could have been and was in fact disposed of on the ground of the 
plaintiffs minority. . 
Surendra Nath Sen, in reply-—The statement in the plaint 
does not warrant the conclusion that the plaintiff’s father was civil- 
ly dead. This contention was never put forward in either of the . 
courts below. Thtre is no issue and no finding on this point. Mere wma 
non-suing does not amount to a refusal to sue. The law does not . 


require a remote reversioner to make a demand of the nearest re- 
e . = ni 
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e : 
versioner to sue in order to bring his own right of suit into existence. 


The alienation, no doubt, furnishes the cause of action; but the 
right of suit is a different thing. . 

The judgment of the Court was delivered by 

. PIGGOTT, J.— This is a second appeal by a plaintiff whose suit 
” for a declaration has béen dismissed by the lower appellate court 
as barred by limitation. Debi Das, father of the plaintiff, had 


~ two brothers, Jwala Prasad and Prag Das; they lived separately. 


Jwala Prasad died childless, leaving a dae Musammat Rukma- 
ni, This lady, while in possession of the property of her late hus- | 
band with a Hindu widow’s estate, executed a deed of sale on 
February 12th, 1898, transferring to certain persons, who appear 
as defendants Nos, 1 and 2 in the case? a hopse which had belong- 
ed to her late husband. By-the present suit, instituted on April 
1ith, 1913, the plaintiff sought a declaration that this sale deed ` 
was ineffectual as against him and enforceable only during the life- 
time ofsMusammat Rukmani. He impleaded this lady as a defen: 
dant, and also his own father Debi Das, and his uncle Prag Das. 
Only the defendants vendees contested the suit, no appearance being 
entered by any of the others. Ordinarély the plaintiff would not be 
permitted to maintain such a suit, he not being the nearest 
reversioner to the estate of ‘Jwala Prasad in the presence of his 
own father and uncle. The plaintiff accordingly pleaded that Prag 
Das had colluded with Musammat Rukmani and with the vendees 
at the time of the sale. With reference to Debi Das he pleaded 
that the latter had “ long singe severed himself from all, connec- 
tion with mundane affairs fend elected to reside in solitude in a 
certain garden.” He claimed that a cause of action accrued to him . 
on February 13th, 1910, the date on which a suit by his father or 
his uncle became barred by limitation under the provisions of Art- 
icle 125 of the first Schedule to the Indian Limitation Act (No. IX 
of 1908), and that his suit was witbin time under Article 120 of the 
same schedule. It may be noted that the plaintiff gave his own 
age as thirty years in June or July 1913, so that he attained majority 
within three years of the execution of the sale-deed in question. 
° There is therefore no question of any extension of the period of 
limitation on the ground of the plaintiff's minority. 

The learned Subordinate Judge has found clear authority in 
certain decisions of the Madras High Court, referred to in his judg- 
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. ê 
ment, for the proposition that the plaintiff's cause of action accrued 
to him on the date of the execution of the sale-deed of February 
12th, 1898, and that the period of limitation for the same is that 
provided by Article 120 of the Schedule to the Limitation Act. 
He has not therefore thought it necessary to examine in any detail 
the precise pleadings in this particular gase. Yet these are suffi- 
cient in themselves to make the plaintiffs position a very difficult 
one, even if the propositions of law contended for on his behalf are 
corrects So far as his uncle Prag Das is concerned, the plaintiff's 
allegation thata cause of action accrued to him on February 13th, 


1gto will not beara moment’s examination. He says that Prag - 
Das colluded with the vendors and vendees at the time of his sale, ° 


so that he,had his cause of action complete on that date, or at 
latest on the date én which the fact of Prag Das’ collusion became 
known tohim. As regards the plaintiffs father the point may not 
be quite so clear, because the facts have not been gone into. A 
comparison of the plaint and the written statement certainly 
suggests that the parties intended to plead, and did in fact plead, 
that Debi Das’ withdrawal from all interest in worldly affairs took 
place prior to the executjon of the contested sale-deed. The plain- . 
tiff uses the vague expression’ “long since”; the defendants, 
while admitting the correctness of*the paragraph in the plaint 
regarding Debi Das’ withdrawal from the world, pleaded that the 
deed in suit had been executed with the knowledge and informa- 
tion of and in consultation with” the plaintiff and his uncle Prag 
Das.” The fact that it would have been useless for the vendees to 
attempt to obtain the consent of Debi Das was presupposed by 
the pleadings and the frame of the issues. If this fact be admit- 
ted it seems clear that the plaintiff, on his own showing, had a 
camplete cause of action the day on which he knew that Prag Das 
had wrongfully colluded with the vendor and vendees to execute 
the sale-deed in suit. Whether he had a valid cause of action is 


£ : : : . ad 
of course quite a different question and one as to which we express w 


no opinion ; it is enough to find that it was a cause of action which 
had become barred by time long before the institution of the 
present suit. : 
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When the ‘facts above noticed were brought out in the course ™ +» 


of arguments before us a strong appeal was made tous not to 
decide the matter on these grounds withorft remitting issues to the 
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í : 
courts below, the point taken being that neither of those courts 
had‘considered the question of limitation in this particular light. 
We are not disposed to remit issues, It cannot be said that such 
a question as the date of retirement of Debi Das from ‘all interest 
in worldly affairs, or the precise nature of that retirement, was ever 
pift in issue on the pleadings. The parties went to trial on the ad- 
mission that this retirement took place so long ago thatits precise 
date was quite immaterial, and practically also.on the admission 
that this retirement was so effective and c8mplete that Debi Das 
had put himself in such a position that he could not be expected to 


», “do anything to protect the interests of his son from the nefarious 


. ae 


° 
e. 


e schemes of the other defendants. i bd 


Apart from this, asthe question of law igvolved Was argued before 
us at length, we think it right to say that we are not prepared 
to accede to the proposition of law on which the plaintiff appel- 
Jant’s case rests. ‘In the case of an alienation by a Hindu widow 
the person or persons who would be entitled at any given moment 
to succeed ’to the estate of her late husband have a cause of action 
from the date of the alienation, and a right to sue under Article 
125 of the first Schedule to the Indian Limitation Act within twelve 
years of the date of such alienation. The contention for the 
appellant is that their failure. to do so within twelve years zpso 
Jacto creates a cause of action for the next reversioner or rever- 
sioners, which action may be brought within a further period of 
six years, under Article 120 of the same Schedule. It would follow 
that the expiration of this period would create a fresh cause of 
action, with a further period ofe» limitation, for the reversioner or 
reversioners one degree further removed, and so on, for the whole 
lifetime of the widow. No direct authority can be quoted for pro- 
positions so remarkable. 

The principle cases referred to in argument may be noted below. 

“Rant Anand Kunwar v. The Caurt of Wards”(1), Abinash 
Chandra Masumdar v. Harinath Shaha(?), Jhula v. Kamta Prasad 


= (8), Bhagwanta v. Sukhi (4), Avyadorat Pillai v. Solai Ammal), 


Govinda Pillai v. Thayammal(), In the first of these their Lord- 
ships of the Privy Council were dealing with a suit to set aside 
ån adoption, a suit for which a period of twelve eyears from the 
date of the adoption is specifically provided by whomsoever the 


M 1880] I. L. R., 6 Çal., 764. (a) [1904] I. L. R, 32 Cal, 62. 
d I. L. R, 9 AIP, 441. (4) og! ILL. R., 22 All, 33. 
(5) i1901] I. L. R, 24 Mad., gos. (6) L19089] I. L. R., 28 Mad., 87. 
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suit may be bfought. It is certain therefore that when they spoke 
of some act or omission on the part of the nearest reversioner by 
which the latter disabled himself from suing, they were not think- 
ing of the reversioner’s merely allowing the prescribed period of 
limitation to run out. In the Allahabad cases no question of limi- 
tation arose. The cases in 32 Calcutta ard 28 Madras turned on the 
minority of the.plaintiff i in each of those cases. The truth appears 
to be that the varidus articles in the Schedule to the Limitation Act 
dealing ‘with such suits as the present, and cognate suits to contest 
an adoption by a widow, were framed with special reference to the) 
provisions of section 42 of the Specific Relief Act (No. I of 1877). 

Thè Schedule therefore made no express provision for the rare cases 
in which @& suit like, the present is permitted to be brought by a 
more remote reversioner by reason of collusion or wilful default 
on the part of the nearest reversioner or reversioners. The result 

no doubt is that such suits must necessarily be referred t@ Article 
120 of the Schedule. It does not follow however that a remoter 
reversioner is thereby entitled to sit still and wait for limitation 

to run out against every reversioner nearer in degree than himself. 


An improper alienation by a Hindu widow is a wrong to the entire * 


body of reversioneérs, and in a sense it affords an immediate cause 
of action to all of them. The reasons why such action is ordinarily 
required to be brought by the nearest reversioner in degree, and 
the special cases in which this rule may be relaxed have been 
pretty well settled since the decision of the Privy Council in Rani 
Anand Kunwar’s case. But it is,for more remote reversioners to 
be on the watch to safeguard their own interests, and when they 
find that, no action is being taken by the nearest reversioner or. 
reversioners, to inquire into the reasons for such inaction and 
call upon’ the person or persons entitled to do so to protect the 
interests of the whole body „of reversioners, For the purposes of 
the present case it is quite sufficient to say that it must lie heavily 
on the’ plaintiff in a suit like the present to explain why he took noe 
action before the period of limitation prescribed for a suit by the 
nearest reversioner hagl-expired. It is not necessary for us to go the 
full length of the Madras rulings relied on by the learned Subot- 
dinate Judge in order to arrive at the conclusion that he has 
rightly dismissed the present suit as time- -barred, So holding 
we dismiss this appeal with costs, : 
B. K, M. ` - Appeal dismissed. 
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Ore, ° AHMAD RAZA KHAN (Plaintiff) 
1914 z e «versus 
December, 16. RAM LAL AND ANOTHER (Defendants)® 


CHAMBER J. Possesston—Co-owner in—Title of co-owners not ; denied— Presumption. 
PrađorT, Possession of one co-owner is in law the possession of all the co-owners 
and nothing short of ouster or something equivalent to ouster will put an 
ears: end to that possession. Where a co-owner in possession did not deny the 
title of the other co-owners till shortly before the institution of thg suit 
and never laid claim to more than his share, it was presumed that the 


co-owner in possession was in possession on*his bebalf and or! behalf of his 

e co-owners, Corea v. A ppuhamy, [1912] L. R., A. C, 230, followed. Fafar 

ç Husain v. Mashug Ali, 1. L. R, 14 All, 193, J ogendro Nath v. Baldeo 
ý Das, 1. L. R., 35 Cal., 961, referred to. 

SECOND APPEAL from a decree of Babu Banke Behari Lal, Second 
Additional Judge of Aligarh, confirming a decree of Maulvi Farid- 
Uddin Ahmad Khan, Additional Munsif of Havali. l 

Two brothers, Nihal Singh and Bhawani Singh, were co-owners 
of a certain enclosure of land-in the town of Aligarh, The half- 


+ 


oe share of Nihal Singh was inhérited by his grandsons and in May 
=- ° 1909, was sold by them to the plaintiff. Although they professed 
: to be the owners of the whole and purported to sell the whole, 


admittedly only a half-share passed to the plaintiff. The half-share 
of Bhawani Singh passed to his son. In execution of a decree 
against the son his share was sold by auction, The auction pur- 
chasers, in August 1909, sold this half-share to the defendants, 
The plaintiff brought a suit for possession by partition of his half- 
share and the defendants pleaded that they and their predecessors- 
in-title had been in exclusive and adverse possession of the whole 
roperty for more than 12 years. The plaintiff alleged that he 
Aa been in possession of his share till March 1911, when the 
defendants denied his title. The court of first instance found 
that the plaintiff or his vendors had not beeņ in possession at any 
time within 12 years of the suit and dismissed it. The court also 
++ æ found that the defendants had failed to prove adverse possession 
for 12 years. The lọwer appellate court maintained the finding 


kd 
* S. A. No. 1514 of 1913. « 
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s 
that the plaintiff had not been in possession within 12 years prior 
to the suit and further held that as the possession of one of two 


co-owners could not be regarded as the possession of the other Aumap Raza ‘ 


the defendants must be deethed to have been in adverse possession. , 
Plaintiff appealed, f 
Sham Krishna Dar, for the appellant.—The question is whe- 
ther in the case of, co-owners it is for the plaintiff to prove that 


he has been in possessiom within 12 years or for the defendant to 
establish that he has been in adverse possession for over 12 years. 


The fundamental rule is that the possession of one co-owner will e= 


not be presumed to be adverse to the others but will ordinarily 
be held to pe on behalf of all. The law will got construe a posses- 
sion tortious unless from necessity. Possession will not be deemed 
adverse unless the commencement and continuance. thereof is 
proved to have been wrongful. The possession of one co-tenant 
will not be held to have been adverse unless it is clearly proved 
that he ousted the others or repudiated their title and’that they 
had notice or information of his assertion of exclusive ownership. 
Mere possession however exclusive or long-continued, if silent, can- 

not give one co-tenant in “possession, title as against the others. 
Fogendra Nath Rai v. Baladeo Das, [1907] I. L. R., 35 Cal., 961; at p. 

969. gals l 

Much stronger evidence is required to prove adverse possession 
held by a tenant ‘in common than by a stranger; and in the 
present case there is no satisfactory evidence that the defendants 
or their predecessors-in-title ever ousted the plaintiff or his vendors 
or ever repudiated their title to a half-share of the property. In 
fact the vendors of the defendants admitted at the time of the sale 
in August 1909, that they were owners of only a half-share of the 
property although, according to the findings, they were in posses- 
sion of the whole. They did not repudiate the title of the owners 
of the other half, $ 


In a similar case of possession by partition brought by the 
purchaser of the share,of one Hindu co-parcener against the other 
co-parceners it was held that it was incumbent on the party raising 
the plea of advèrse possession to prove that the plaintiff's vendor 
was, in denial of his title, ever excluded from the enjoyment of his 
share of the property ; and the article ofht Limitation Act, -heid 


applicable to the suit Was Art. 144. 
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e 
Duvvada Hari Kristna v. Sripada Venkata Lakshmi, [1910] 20 M. L, 


Je 323, 
Ittappan v. Manavikrama, [1897] 1, L. Rọ 21 Mad., 153;at pp 162, 


165, 
Harcharan v. Bindu, [1910] 1. L. R, 32 All, 389, 


The plaintiff must be deemed to have had constructive posses- 
ston through the possessiqn of his co-owners. 

Durga Charan Banerji, (with him Lakshmi Narain), for the 
respondents.—The present suit although brought in the guise of 
a suit for partition is really nothing more® than a suit for recovery 
of possession ; for, it bas been found by the court below that the 
~e plaintiff and his predecessors-in-title have been out of possession 
for over 12 years. It has been laid down asa general rule “that 
where in a suit for re@overy of possession the defendant sets up a 
plea of adverse possession for more than 12 years it is for the 
plaintiff to prove a subsisting title by proving possession within 
12 yeaxs of the suit. 

Fafar Husain v. Mashug Ali, [1892] I. 1. R., 14 All, 193. 

There “can be no presumption of continuance of co-ownership 
in the sense that the possession of one is to be deemed the posses- 
sion of the other in a case like this where, the shares of the original 
co-parceners have passed into the hands of strangers by a succes- 
sion of devolutions and transfers, 

Deba v. Rohtagi Mal, [1906] 1. L. R., 28 AIl, 479, 
is similar in all respects to the present case, It Was there held that 
it was for the plaintiff to prove that he had a subsisting title. Art. 
142 of the Limitation Act applies to such a case. 

Chiranji v. Nathta, |1907] 4 AL. J]. R., 473. 

Sham Krishna Dar, replied. 

The judgment of the Court was delivered by 

CHAMIER, J.—This was a suit for possession, by partition, of a 
half share in a small property described as Jata Nidhan Singh in 
the city of Koil, and consisting apparently of some waste land and 
¢he sites of a few houses. 


The property belonged formerly to two brothers Nihal Singh 
and Bhawani Singh. The rights of the former passed to his three 
grandsons who in May 1909, alleging that they were owners of the 
whole property, sold the whole to the appellant. The appellant 
admits however that by his purchase he acquired only a half share 
in’ the property. The "rights of Bhawani Singh in the other half 
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passed to his sen Mathura Prasad, and later. in execution of a 
decree against Mathura Prasad were sold to two persons who in 
August 1909 transferred them to the respondents, 

The appellant’s case is that he was in possession of his half 


share till March 1911 when the respondents denied his title. The” 


defence was that the appellant or the peysons through whom He 
claims have*not been in possession of the share within 12 years of 
this suit and that the respondents have been in adverse possession 
of the satne for more tha:? that period, - 


_ The Munsif found that as the appellant had failed to prove pos- ee 
session within twelve years the suit failed, although the respon- 


Raw Lan 
—* 
Chamier, J, 


dents had failed to prove adverse possession by them for more than ° 


a very short time.” On appeal the Additional District Judge agreed 
with the Munsif that the appellant had failed to prove possessjon 
within limitation, and therefore held that the suit had been rightly 
dismissed. He went.on to hold that as the possession of sone of 
two co-owners could not be regarded as the possession of the other 
co-owners, the possession of the respondents must be held to have 
been adverse to the appellant. 


In second appeal the l&arned vakil for the appellant did not dis : 


pute the correctness of the rule laid down in Jafar Husain v. Ma- 
shug Ali), that, where a suit for possession of immoveable property 
is resisted by a plea of adverse possession for more than 12 years, 
the question of limitation becomes a question of title, and it lies up- 
on the plaintiff in the first instance to give satisfactory prima facie 
evidence of possession within 12 years of the suit, but he contended 
that as the appellant and the respondents are, as their predecessors 
. were, co-qwners, or as English lawyers would say tenants in com- 
mon of the property, the possession of the respondents was in law 
that of their co-owner, the appellant, and therefore the suit must 
be held to have been brought within time as the respondents have 
not proved ouster or anything equivalent to ouster of the appel- 
lant. Many cases were cited in support of this contention including® 


that of Jogendra Nath v. Baladeo Das(?), which seems to go the whole 


length of this contention. 
The learned vakil for the respondents referred us to a number 


of cases including two decided by single Judges of this Court, - 


(t) ` [1892] I. L. R., 14 All, 193, (2) [1907] I, L. Rọ, 35 Cal, 961, 7 


Ramu Lau 
es 
Chamier, J. 
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namely, Deba v. Ram Chandra(1), and Chiranji Mal v, Nathia (3), 
which are not distinguishable in principle from the case now before 
usand certainly support the contention advanced on behalf of the 
respondents. . 

We are relieved from the necessity of discussing these 
eases, for it seems to us that the question is covered by the decision 
of their Lordships of the Privy Council in a Ceylon case to which 
our attention was drawn after the conclusion of the arguments, 


namely, that of Corea v. Appuhamy (3). The plaintiff in the suit had 


acquired the rights of Balohamy a daughter of a man named Elias, 


who died in 1878 leaving as his heirs Balohamy, two other daugh- 
ters, and a son named Iseris, the principal defendant to the suit. 
Iseris was in jail when his father died. He came out in December 
1878 and took possession of the whole of the , property belonging 
tæ himself and his sisters. Balohamy sued for possession in 1908 
and Iseris pleaded adverse possession for more than the prescribed 
periods The plaintiff tried to prove an acknowledgment of her 
title by Igeris but failed. Iseris proved only long continued posses- 
sion on his part of the whole property. The Ceylon courts decid- 
ed in favour of the defendant but their decisions were reversed by 
the Privy Council. It appears to us that the ground upon which 
their Lordships decided in favour of the plaintiff has no reference to 
the special terms of the Ceylen Ordinance. It was that the posses- 
sion of Iseris was in law the possession of his co-owners and that 
nothing short of ouster or something equivalent to ouster could 
put an end to that possession. Even the fact that Iseris had for 
years pretended that he was sole heir of his father and had sworn 
that the plaintiff was not his sister at all was not considered to 
justify a presumption of ouster, 

The case before the Privy Council was a much „stronger case 
than the one now before us. Here there is nothing to show that 
the respondents denied the appellant’s title till shortly before the 
suit was brought and there is nothing to shew that the respondent's 


a predecessors-in-title ever laid claim to more than a half share in 


the property. On the contrary they did not attempt to transfer to 
the respondents more than a half share. Ig these circumstances it 
fnust be presumed that when the respondent took possession of the 
whole property they did so for themselves and their co-owner. 


(1) [1906] I. L R., 28 All., 479. (2) [1907] 4A. L. J. R., 473. 
. (QY È. R, , [1912] A. C., 230 


. 


. 
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The judgment of their Lordships recognizes that there may be Omir 
cases of an exceptional nature in which ouster may be presumed, „1914 
but we can discover no ground whatever for treating this case as Amap RAZA 
falling in that category. On the contrary as already pointed out, 
the respondent’s vendors seem to have laid claim to no more thana Ram Lar 
half share in the property, though they may have been in posses- Chamier, J. 
sion of the whole, 

In our opinion the appellant was entitled to rely upon the pre- ° 
sumption that possession was held by the respondents and their 

» ` predecessors-in-title on his behalf and it lay upon the respondents sæ- 

to prove that they or their predecessors had set up an adverse title 
to the appellant's share to the knowledge of the appellant more 
than twelve years before fhe suit. This they failed to do. 

We allow this appeal, set aside the decree of the lower appel- 
late court and remand the case to that court for decision on the $ 
merits. Costs of this appeal will be costs in the cause. ° i 


B. K. M. j Appeal decreed. Cause remanded. 
BACHCHA AND OTHERS (Platntifs) ; Civit 
versus 1915 ° 
SHIAM LAL AND OTHERS (Defendants)* Deus’: 6° 
Absolute right—Tazias placed by mutual consent—Right whether acquired. — 


RICHARDS, J 
By an arrangement between the, owner of the land and the residents BANERJI, J 


of a particular hamlet tasias were placed for years upon the land in dis- 
pute. The land passed to the Government anda Hindu temple having 
been btilt near the spot, the Collector ordered the ¢asias to be placed upon 
another land. This suit was brought by the plaintiffs for declaration of bd 
~ their right to put fasiason that land. Held that the arrangement having 
been come to by mutual consent, the plaintiffs did not acquire an absolute 
right, Mamman v. Kunwar Sen, I. L. R., 16 All., 178, distinguished, 


e 
APPEAL under section 10 of the Letters Patent from a judg- « 
ment of Mr. Justice Chamier, confirming a decree of Babu Rama 


Das, Additional Subordinate Judge of Allahabad, who confirmed | 


a decree of Pandjt Rup Kishun Aga, Munsif. ° 
Claim for declaration. oh we 
The court below dismissed the suit. .? i 

T P. A. No. 40 of 19uy. ` 
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® 
Plaintiffs appealed. s 
' The appellants appeared in person. 
Rama Kant Malaviya, for the respondents. 
The judgment of the Court was delivered by 


Rithards, C.J. . RICHARDS, C. J—This appeal arises out ofa suit in which 


the plaintiffs claimed that they were the Muhammedan residents 
of a hamlet known as Rasulabad and that they had a right to 
place their ¢aztas on a particular platform in front ofthe house 
once owned by one Mohan. It appears that for many years the 


— Mussulman population and the Hindus had a perfectly friendly * 


arrangement as to where the ¢agtas should be placed and that by 
mutual consent thg fasfas were placed on the platform referred 
to in the plaint. This land has now become the land of the 
Government. Close by a Hindu temple has been built. There 
is nothing whatever to show that the building of this temple was 
in any way a hostile act on the part of the Hindus. A new 
place was agreed to by the majority of the residents as to where 
the ¢azias should be placed. But the change seems to have been 
objected to by a few persons. They seem to have called to their 
assistance the Mussulman residents of other neighbouring vil- 
lages, who had nothing to dp with the hamlet. Both the courts 
below have found that the arrangement about the zagtas was an 
arrangement come to by mutual consent. .In our opinion an 
arrangement of this kind founded on mutual consent could never 
become an absolute right and that the case therefore is not 
governed by the ruling in Manunan v. Kunwar Sen(1), We are 
bound in second appeal by all findings of fact. Abdul Samad 
appellant who has appeared and argued the case on thé point says 
that the Munsif made a mistake in thinking that he had ever 
stated in his deposition that he had got ‘the permission from 
Mohan. It may be that Abdul Sanvad did not ask the permission 


e of Mohan but it is nevertheless a finding of the court that what 


was done was done by mutual consent of all parties. The plaintiffs 

therefore have no legal right which they are entitled to enforce, 

We think it a very great pity that the ihabitants of this village 

“should not live amicably together as they used,to do in the past. 

We think that ifthere had been a little good temper displayed 

there would be no quarrel between the residents. We hope also 
G) [1893] I. L. Ry 16 Ally 178, 
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e 
that in future the good relations which previously existed may be 
restored, We see no reason to differ from the view taken by the 
learned Judge of this Court and we dismiss the appeal. This 


Orv 
491§ 


Baouowa 


now finally decides the question between the parties, and we direct «  ” 


that each party do pay their own costs of this appeal. 
° Appeal dismissed, 





INDAR PA], AND ANOTHER (Odjectors) 
VEI SUS 

IMPERIAL BANK (Decree-holder) * 

Hindy Law—Debt—Liabtlity of sons—Pro-note by father—Sons madé parties 
but subsequently struck off—Execution—Position of sons. 

A decfee obtained agatnst one person cannot T: executed against an- 
other, but the position of a Hindu son is, by reason of his pious duty to pay 
his father’s debts not incurred for immoral purposes, very different from 
an ordinary third party. . y 

A creditor having obtained a decree against a Hindu father is entitled to 
put tosale the family property and the sons are entitled to an opportunity in’ 
the execution department to show that the debt was such as‘ or one which 
they were notliable to pay. Sham Lal v. Ganeshi Lal, 1.'L.R, 28 All, 
288, Channu Tewari v, Dwarka, 3 A. L. J. R, 433, followed. Nanom? 
Babuasin v. Madan Mohan, 1. L. R., 13 Cal,, 21, referred to. 

Held also that when a creditor suing on a pro-note makes the sons of the 
executant defendants and, discovering his mistake, withdraws his suit against 
them, he cannot be placedin a worse position as regards the execution of 
his decree than hę would have occupied if the song had not béen impleaded. 


First APPEAL from an order of A. W. R. Coles Esq, First Ad- 
ditional District Judge of Aligarh. e 

Proceeding in liquidation. 

The facts were as follows :— 

Qne Moti. Lal, the father of Indar Pal and Sham Lal, 
borrowed money on a promissory note from the Imperial Bank which 
brought a suit against him making the sons also defendants 
but subsequently exempted the sons and obtained a ‘decree, 


Smam Lab. 
es 
Richards, 0J. 





OLVILe 
1915 
anuary, 19, 


TUDBALL, J, 
Piaeort, J. 


. 


against him and attached the joint family property of thee 


judgment-debtor and his sons. The objectors put in objections 
to the effect that part of the attached property had come to them 
by partition and that it could not be attached as Moti Lal’s pro- 
perty. The court below found that partition was a bogus transac- 
tion and holding that the joint family property could be attached 

š E. A. F. O, 239.0f 1913. . 
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Cryin in execution of decree HeSiner the father allowed exécution to pro- 
1915, ceed, 
nbin Pat Objectors appealed. , 
Pao i Surendra Nath Sen, for the appellants. 
BANEK The question is not of Substantive Law but one of procedure 


only. The son may be liable for the father’s debt but a decree pas- 
sed against the father cannot be executed against the Son. Order 
21, rule 30 of present Code of Civil Procedure lays down that a per- 
son against whom a decree has been passed may be detained or the 
decree may be executed against his person or property. Section 47 ° 
* of the Code was also referred to, The sons are neither judgment- 
debtors under the decree nor are they the legal representatives of 
the father. The attachment of son’s property in execution of decree 
agginst the father militates against the provisions of O. 21, R. 30. 
The son may be liable under the personal law to pay his father’s 
debts but in the absence of a decree, the liability cannot be enforced 
on the exgcution side. On the evidence the father’s share in the 
ancestral property has been separated on partition. 
Durga Charan Banerji, forthe respondent, The remedy of a 
creditor of a Hindu father is to proceed eagainst the joint family 
property and the son cannot escape liability merely because he is 


nota party to the decree, unless he can show that the debt was 
» tainted with immorality. 
. Sham Lal v. Ganeshi Lal, [1905] 3 A. L. J. R., to, II, 
Channu v. Dwarka, [1906] 3 A. L.J.R,433 

[P1cGort, J.—The question is what is your remedy? Whether 
you can execute against the son the decree passed against the 
father or you have to institute another suit?] 

The principle of law is that so far as the creditor is concerned 
he can proceed not only against the share of the father but also 
against the share of the son, PAS being, under a pious duty to pay 
his father’s debts. 

a Nanomi Babuasin v. Modhun Mohun, |1885}. 1. L. R., 13 Cal, 21, 
Mayne p. 331, page 426.. 
Surendra Nath Sen, was heard in reply. 
: . The following judgments were delivered, * 
“puata, J. ` TUDBALL, J.—The respondent in this appeal is the Official 
e Liquidator of the Imperial Bank of Aligarh and this appeal arises 
out of execution proceedings taken under a decree obtained by the 
°, Bank, on 24th April 1910, against one MotiLal, the father of the 
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s 

two appellanfs, on the WE of a pro-note, executed by Moti a Civiu 
alone. 1916 

The sons were also mada as defendants to the suit but as Innan I Par ' 
they were not parties to the pro-note, the suit as G them was. Tireatat 
withdrawn. Bank 

The family to which Moti Lal belonged consisted of himself Tudball, J. 
and the two'sons and his brother and thus Moti Lal on partition 
would have been entitled to a }éth share. When the decree was 
obtained it was put into execution and the interest of Moti Lal ie. 
3th share in certain property was put to sale. 


It was again put into execution as this did not satisfy the dec- 
ree against Moti, Lal andthe decree-holder a Sought to put the re- 
maining five- sixth ghare to sale. The brother “Babu Lal and the two 
sons both filed objections’ Those of Babu Lal were allowed and 
his share released, å 

The objections of the two sons were disallowed and hehce the 
present appeal. ; ° 

The ground of objection in the court below as entered in the 
petition filed jointly by the brother and sons, was merely that the 
attached property belonged to the objectors and not to the judg- 

ment-debtor and was therefore not liable to be sold. The lower 
` conrt’s judgment, however, shows that the case presented to it was:— 

(1) That there had been a partition in July 1910, że., just after 
the Bank’s decree had been obtained, under which Moti Lal had i 
separated, leaving his sons still joint with ħis brother and therefore 
the attached property was not liable. ; 

(2) That the liability ofthe sons share was res judicata be- 
cause the Bank after making the sons parties to the suit withdrew 
itas against them. ; e 

The court below held (4) that the alleged partition was one col- 
` lusively and fraudulently made, if at all, to defeat the creditor and 
therefore could not rid the sons of their liability for the father’s debts . 
quoting the . ruling in Krishna Swamy Konan v. Rama Samie 
Aityar (1), and (2) that the rule of res judicata did not apply in the 
circumstances of the c&se, 

In their memorandum ofappeal the grounds taken are feally x 
only three in number. The first, fourth and fifth relate to the par- 
tition, -. The second and third relate to the question of res judicata, 

(1) 41899) 1. L.R. ,.22.Mad.s 519., 
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; . ; 
The sixth is a fresh plea that the debt is not of such a nature as to 
bind-the sons, 

At the first hearing of the appeal it was stated that the aia 
as to the partition and resjudicata would not be pressed but at a 
subsequent hearing it was stated that the plea as to the legal effect ` 
of the partition wou Id not be dropped. Nothing has been said on 
the sixth ground ofappeal. 

The plea mainly pressed before us is that the TEA holder, not 
having obtained a decree against the sons, ts not entitled irl law to 
execute his decree against the shares of the sons ; that if he wishes 


+. “to make their shares liable he must bring a separate suit. 


The other point taken is that Moti Lal, having separated, the 
share of the sons is no fonger liable for the father’s debt‘and there 
is ng sufficient evidence to show that the partit ion was a collusive 
or colourable transaction. Jn regard to the former the present case . 
is very similar to the case of Sham Lal v. Ganeshi Lai (1). The facts 
there were that a Hindu father borrowed money on a promissory 
note which he alone executed. A suit was instituted against him and 
his son on the basis of the pro-note, It was dismissed as against 
.the son on the ground that he was no partyto the pro-note. It was 
decreed against the father. 

In execution of the decree the family property was attached 
and sold. The son thereupon instituted a suit for a declaration that 
the decree could not be properly executed against his interest in the 
family property in view of the fact that the suit had been dismissed 
against him and for possession of his share. It was held by a Bench 
of this Court that he was not entitled to any such declaration as the 
dismissal of the suit left him in the same position as if he had not 
been impleaded, z. e it left him liable as a Hindu son to pay any 
debt of his father not shown to be tainted with immorality und 
as the question of immorality had not been raised his suit must 
fail, This ruling was followed by Banerji J.in Channu Tewari 
v? Dwarka(®). Prima facie a decree obtained against A cannot be 
executed by the attachment and sale of B's property, 4 ¢, if B 
objects. But the position of a son in a joint Hindu family is by 
reason _of his pious duty to pay his father’s debt not incurred 


«for immoral purposes very difficult from that of arf ordinary third 


party. In Nanomi Babuasin v. Madan Mohan (8) their Lordships 


G) [1906] 1. L. R., 284l, 288. (2) L196] 3 AVL. Ju Ry, 433. 
€3) £1885). L L.-R.,23 Caly am 
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of the Privy Council say (at page 35) “Destructive. as it may be 
of the principle of independant co-parcenary rights in the sons, 
the decisions have for some time established the principle that the 
sons cannot set up their rights against their father’s alienation fos 
an antecedent debt or against his creditors remedies for their debts, 
if not tainted with immorality”. A creditor having obtained a 
decree against. the father, therefore, is entitled to put to sale the 
family property, Ż e. the court can do that which the father himself 
would be empowered to do under the law. The son whose interests 
are threatened is entitled to an opportunity of contesting both the. 
factum and the nature of the debt and there is nothing in law 
to prevent him from coming into court in the execution depart- : 
ment and preventing if possible on these two grounds the passing 
of his interests to the auction purchaser. If the pointseare 
decided against him, the court in execution can put the pro- 
perty to sale. : 

No plea of immorality “or” non-existence of the debt has 
been pressed before us, nor indeed is there anything in the 
suit itself to raise even a suspicion as to the factum or nature 
of the debt. - . 

In regard to the alleged partition between Moti Lal on the 
one side and his brother and sons on the other, I would point 
out that the plea was at first dropped and then revived and that 
. I have no hesitation in holding that if any such partition was 
formally made it was only a colourable transaction carried through 
with a view to defraud and defeat the Bank. The facts noted 
in the lower court’s judgment leave no doubt in my mind on this 
point. The appellants cannot be allowed to defeat the respon- 
dent in this manner, In this view it is unnecessary to decide the 
question’ whether, if a dpna fide partition had taken place, the 
decree-holder would, in execution of his decree obtained against 
the father alone be able to attach and sell the son’s separate share 
or whether it would be necessary for him to bring a fresh suit af 
held in Krishnaswami Konan v. Ramaswamy Atyar(}). I do not 
wish it to be considefed that I agree with this ruling, There is 
a good deal perhaps to be said for the opposite view, but it is 
unnecessary to decide the point in the view I take of the facts, 
I would dismiss the appeal. = i 

«1) [1899] I, L. R, 22 Mad, 519. 
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PIGGOTT, J.—I concur generally, though I should be disposed 
to insist more strongly than my learned colleague has done on 


> ERRETA the finding against the alleged partition. That being found àgainst 


v, 
IMPERIAL 


BANK 
J 


Piggott, J. 


«the appellants, the joint family property in the hands of the father 
and his sons remains liable, at any rate to the extent of their total 
shares. If execution had. been taken out in the first instance 
against the shares of the father and the sons, I do not see how 
the sons could have avoided execution except on proof of the 
non-existence of the debt or of its being tainted with immorality. 
The question is whether the creditors are put in a worse position 

in this particular case by reason of the fact that they brought 


° their suit in the first instance against the father and sons jointly, 


or by reason of the fact that they took oat execution ín the first 
ins$ance against what they described as the father’s share in the 
joint family property. As to the first point, it seems to me that 
the creditors made a mistake in impleading the sons along with 
the father,but recognized that mistake in time, and cannot be 
put in a worse position as regards the execution of their decree 
than they would have occupied if they had simply sued the father 


- on his unsecured debt and obtained a méney-decree against him 


as they actually did. With regard to the second point I do 
not think it can be held that the decree-holders, in taking out 
execution against a certain specified share as the property of Moti 
Lal, thereby admitted that no other share in the same property 
was capable of attachment in execution of their decree. Their 

` position admits of being stated.thus :—“ To the extent of a one- 
sixth share no one will deny that this property is liable to attach- 
ment and sale in execution of our decree: We therefore try, first 
of all, whether our decree cannot be satisfied by the sale of this 
share.” Finding that the decree could not be so satisfied, they 
claimed to proceed against the rest of the joint family property. 
he sons cannot defeat this claim except on grounds which could 
have been successfully pleaded if the share of the father and that 
of the sons had been jointly attached in the first instance, I concur 
in dismissing this appeal. 5 


- By THE COURT :—The order of the Court therefore is that the 


appeal is dismissed with costs. 
= e 


M, L N. "O “ed e Apteal dismissed. 


VOL, XIJ ‘PRIVY COUNCIL 217 


JEHANGIR DADABHOY anp ANOTHER (Defendants) 
a versus 
KAIKHUSHRU KAVASHA AND OTHERS (Plaintiffs) 


_ Will-Construction—Absolute gift—Executory gift over—Indian Succession 
‘ Act (X of 1865), Section 3. 


The Will of a Parsee testator provided that his two sons Pallonji and 


- Jehangirji “are proprietors, half and half alike, and in equal (shares) ” 


of his whole esfate ; that Pallonji, the elder, bein® in a confused state of 
mind Jehangirji, “the younger, was to manage the estate and “both the 
heirs are to equally enjoy half and half alike of the whole estates”; that if 
Pailonji, who had then no male issue, “ gets a male issue, half of the 
estate is to be made over to him, on his attaining (his) full age”; that 
“if my son Pallonji does not get ason, my son Jehangirji is te give away 
his son as Pallonji’s Palak (or his adopted son), All the clauses of this 
. Will are applicable to the said adopted (son). lf a son be born by the body 
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of Pallonji he (shall) on hjs attaining (his) full age be the owner of half share f 


in the whole of the estate.” The testator’s two sons survived him, and 
after the death of Pallonji, intestate and without issue (male), Jehangir’s 
son, as the Palak or adopted son of Pallonji, claimed thathe was entitled 
under the Will to succeed to the half share of Pallonji. 

Held that one half of the estate conveyed by the testator vested in 
Pallonji 2 morte testatoris; that the destination over to a son who should 
take upon attaining 21 years of age appeared to_be language appropriate 
to the events of the death of Pallonjfduring the lifetime of the testator and 
of his having left a son—the situation also being provided for of that son 
beings at’ that period of time under 21 ; and that when Pallonji himself 
survived the testator there were no words in the Will sufficient to cut down 


the right of Pallonji to one half of the estate to a tenancy for life therein, 
or for a less period ; 


Held, also, that even assuming that there was an executory bequest to the 
Palak son, the bequest was void under section 3 of the Indian Successioff 


Act (No. X of 1865). ° 


APPEAL from a judgment and a decree of the High Court at 


Bombay, affirming a decree of the court of the Subordinate Judge 
of Thana. e 


The question for determination in this appeal related to the 


construction of the Will of one Dadabhoy Byramji, dated the 8th 


XI 28 R oe : 
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: 
August 1866. The material clauses of the Will are’ given in their 
Lordships’ judgment. The testator died on the 21st August 1866, 
and in the following year his younger son Jehangirji obtained 


ADABHOY «probate of the Will. Jehangir managed the whole of the testator’s 


v. 
KAIKHU- 


SHRU 


estate until the death of Pallonji in 1897, intestate and without 
leaving any male issue. The heirs of Pallonji under „the Parsee 
Intestate Succession Act (No. 21 of 1865) claimed that they were 
entitled to the half shares of the testator’s estate which he absolute- 
ly took under the terms of the Will on the death of the testator. 
On the other hand the second appellant Byramji, Pallonji’s ne- ` 
7 phew and son of Jehangirji contended iter alia that as Palak or 


° adopted son of Pallonji he succeeded under the Will to his half- 


share. Both courts in India held that onthe death of the testator 
Pallonji took an absolute estate in one half-share of the testator’s 
estate, and ‘that assuming that there was an executory bequest to 
the second appellant as a Palak son, the bequest was void under 
section 3,of the Indian Succession Act (No. X of 1865). 

The case is reported in 

Fehangir Dadabhai v. Katkhushru Kavasha, [1910] 13 Bom., L, R., 
141, 

From the judgment of the High are the appellants appealed 

to His Majesty in Council. + 


De Gruyther K. C., and H. Miller, for the appellants, on the 
question of the construction of Indian Wills, referred to 
Chunilal Parvatishanker v. Bai Samrath, [1914] 1. L. R, 38 Bom., 
399, x 
Narasimha v. Parthasarthi, ft913}] 1. L. R, 37 Mad., 199 at p. 221. 
Hanooman Prasad Panday v. Musammat Babooee Munvaj Koonweree, 
[1856] 6 M. I. A., 393, at p. 411. ° 
The testator’s intention was that his property should remain in 
the family. For that reason he gaveehis daughter nothing, and 
made a gift over to Pallonji’s natural sen and in the absence of such 
spn to his palak son, who was Jahangir’s natural son. The con- 
struction of the courts below defeated the testator’s intention as 
his property would go outside the family. Section 3 of the Indian 
Succession Act, 1865, which was relied upon by the courts in India, 
was a reproduction of the rule in . 
Edwards v, Edwards, [1852] 15 Beav., 357, at P. 361, 
which was not approved of in 
O'Mahoney v, Burdett, [1874] L. R. 7 H, Le C. 388, 
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on the . authority of which case it was submitted that the gift over 
‘was to take place whether Pallonji died during or after the testator’s 
lifetime. The suggested construction was adopted in 

Chunilal Parvatishankerv. Bai Samrath, [1914] I. L R. 38 Bom 399, 
where the last two cases cited were considered. 


[LorD DUNEDIN referred to 
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Narendra Nath Sarcar v. Kambasini Dasi, [1896] L. R., 23 I. A. 18] | 


Counsel distinguished that case, and further referred to Jarman 
on Wills; 6th ed., pp. 452 and 2209, para, 7. 

The respondents claimed the property as the heirs of Pallonji, 
but their claim as regards the moveables was barred under article 
120 of the Indian Limitation Act, 1877; 

Mohgmmad Riasat Aly v. Musammat Hasin Banu, [1893] L. R. 20 I. 
A., 155. i 

Sis Robert Finlay, K. C., and Lowndes, for the respondents, @on- 
tended that under the will there was no gift over to the palak son 
of Pallonji. But even assuming that there was such a gift, it was 
void under section 3 of the Indian Succession Act, 18654s Pallonji 
survived the testator. That section applied to all properties, whether 
moveable or immoveable, and to all cotingent bequests, whether 
substituted or not. Reférence was made to 

Sreemuthy Soorjeemonsy Dossee v. Dinobundoo Mullick, [1862] 9 M. 
I. A., 123, 
Mayne’s Hinde Law, 7th.ed., p. 557, para 420. 
De Gruyther, K. C., replied. 
The judgment’of their Lordships was delivered by 


LORD SHaw.—This is an appeal from a decree of the High 
Court of Judicature at Bombay, dated the 9th, December, 1910. 
The High Court affirmed a decree of the Subordinate Judge of 
Thana, dated the 2nd April, 1910. 

The ‘case has reference to the construction of a will executed 

“by one Dadabhoy Byramji on 8th August, 1866. By this will 
the testator narrated that of his three sons then living he hag 
given one in adoption toa paternal uncle. ‘His other two song 
were’ named Pallonji and Jehangirjt The material portions of 
the will disposing of the “estate,” are these :— 

““The saig two sons are proprietors, half and half alike, and in equal 
(shares), of my whole ‘estate,’ outstandings, debts, title, and interest, 
Both the heirs are to take care of the said ‘estate’ and look after 


-~ it, and both the heirs living together, are dtily to enjoy the balance which. 
ai aE z `o 7e z t. 5 ` 


Lord Shaw. 
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CIVIL may remain after payment of the Sarkar’s assessment! . , . Inthis 
.my testamentary writing, I the testator have appointed my two sons as 
J94. ira Y 
Pees da (my) heirs. 
JEHANGIR The will then states that Pallonji, the elder, a*man then of 
DADABHOY , 3 : : * 
v. about 39 years of age, was in a confused state of mind, and that 
oS the other son Jehangirji was accordingly entrusted with the 
management of the “estate” . 
“by his true and pure integrity, and both the heirs ate to equally enjoy 
g half and half alike the whole ‘ estate ’ with, unanimity with my, elder son 


Pallonji in such a way as not to injure his (Pallonji’s) rights. ” 
_ Up to this point in the will there can be no doubt whatsoever 
+. 7 that the property of the estate was effectually and equally divided 
* between these two sons. There then follow, however, the clauses 


which are said to create difficulty. They ‘are these :— 
“ At present my elder son Pallonji has no male issue of his body, (He) 
° has only a daughter. Therefore, if my elder son Pallonji gets a male 
s ` issue, half of the ‘estate’ is to be made over to him on his attaining 
(his) full age.” 
And it may’ be proper that the 11th clause of the will should 
be quoted in full. It reads thus :— 

“I, the testator, have in the second clause of this will appointed my 
two sons Pallonjiand Jjehangirji as my heirs. The wife of Pallonji, the 
elder of them, has now gone to her father’s house, On her return, if she, 
by instigating, her husband, or by any (other way) cause to be mortgaged, 

s sold, given in gift, charity, etc., or, disposed of, whatsoever in any. way to 
any one, any immoveable and moveable ‘estate’ etc. appertaining to 
the half share during the lifetime of my son Pallonji or, after his death, 
which God forbid, my son Pallonji or his wife, or daughter, or any (other) i 

. person (shall) as stated in the third clause of this will have no authority, 
power and right so to do. lf my son Pallonji does not get a son, my 

son Jehangirji is to give away his sonas Pallonji’s Palak (or hjs adopted 

son). All the clauses of this will are applicable to the said adopted (son). 

. ` If a son be born of the body of Pallonji he (shall) on his attaining (his) 

full age be the owner of half share in the whole of the immoveable and 
moveable ‘estate ’ belonging to me. My heir (and) Vakil (or executor) 

Jehangirji, or his heirs shall raise no objection to give him the share. If 

: e they raise any objection, the responsibility arising therefrom is on their 

heads. All the clauses written in this will are applicable to the said son 
» Of (his body). ” ° 
? The material facts of the case are that the testator having 

*executed this. will ‘on 8th August, 1866, died within a fortnight 

thereafter, vig, on 2igt, August, 1866. He was survived by his 
two sons. Pallonji, the elder, was of wealsintellect as the will 
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indicates, Jehangirji entered upon the management of the whole 
estate, having obtained probate of the will in 1867. This state of 
matters lasted for 30 years, vis. till 1897, when Pallonji died. 
Pallonji was twice married but had no son. He left a widow and 


other representatives who are respondents in this appeal and are Kane. 


his heirs agcording to the Parsi Intestate Succession Act. The 
nature of the suit by these heirs is for an account for an ascertain- 
ment of the rights and interests of the parties in the estate and 
for partition, and the Claim i is grounded on the right of Pallonji 
“as, it is contended, the owner of one half of the estate from the 
date of the testator Dadabhoy’s death. - - 

One other fact may now be mentioned, vig, that it is alleged 
that on 3rd "December 1886-Pallonji adopted, as his Palak, Byram- 
ji his nephew, and son of Jehangirji. Jehangirji and his son Byrafhji 
resist the suit, maintaining that Byramji as Palak, or adopted son of 
Pallonji, succeeds in terms of the settlement to the half of the’estate 
which .Pallonji so long enjoyed. It is, of course, also mfintained 
that under the terms of the settlement Pallonji never was owner 
of the one half of the estate, or as it would be expressed in Eng- 


; lish phraseology, the term8 of the will were such as to prevent vest- 


ing in Pallonji. 
The learned Judges of the court below have not nya dealt with 


this question but with certain others, including the special situation 
of Byramji as Palak of his uncle. The points among others dis- 
cussed were (1) whether such a Palak could ever take under the 
will, looking to the fact that it remajned uncertain until Pallonji’s 
death that the condition of a Palak taking could ever be purified, 


` vig, that Pallonji should die without a son, and (2) the peculiar 


point as to the office of a Palak to a Parsi becoming effectual only 
three days after the adoptive father’s death. (3) A further question 
was keenly argued, vsz., whether the-will contained in itself suffi- 
cient words of grant or gift to the Palak. e 


CIVIL 


"oly o 


e JEHANGIR 


DADABHOY 


In the view taken of this case by their Lordships these questions, ° 


` however interesting, are not necessary for the decision about to be 


pronounced, For their*Lordships are clearly of opinion that under, 


‘the terms of Dadabhoy Byramji’s will one half of the estate con- 


veyed vested in Pallonji a morte testatoris. The result of the argu- 
ment presented would be that if Pallonji had had a son who reacht 
ed 21 during his father*Pallonji’s life, then in that event that son 


e 
HU- 
SHRU 
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CIviL would have taken so as to cut out Pallonji from all rights under 
-iog this will. The right of Pallonji would accordingly be restricted to 
= or that of enjoyment, not even for life, but until the’ majority of his 


JEHANGIR i : ‘ : J ‘ 
Dapasyoy ° own son. Their Lordships cannot agree with such a construction. 


ieee e The destination over to a son who should take upon attaining 
SH RU, 21 years of age, would appear to their Lordships to, be language 
appropriate to the events of the death of Pallonji during the life- 

se s time of the testator and of his having lpft a “son—the situation 


_ also being provided for of that son being at that period of time 
e under 21. i 


. 


. But when the father Pallonji himself survived the testator it 
does not appear to their Lordships that there areany words in the 
will sufficient to cut down the right of Pallonjf to one half of the 

. estate to a tenancy for life therein, or for a less period, according 

s to the argument. . On the contrary, the words employed seem to 
fit the case of the éntire estate being on the testator’s death divid- 
ed into two portions, and of each portion becoming then the abso- 
lute property of one of the two sons. 

While these are the general principles which would be applic- 
able in the construction of such a will, in their Lordships’ opinion 
the same result is precisely reached by the application of section 

š III of the Indian Succession Act. Their Lordships agree with the 


view that has has been taken as to the applicability of that section 
in the courts below. No further question, thistbeing so, need be 


dealt with. 


Their Lordships will humbly advise His Majesty that the ap- 
peal should be dismissed and that the appellants will pay the costs, 


Appeal dismissed. 
T. L. Wilson and Co., solicitors forethe appellants. 


Ranken Ford, Ford and Chester, sdiicitors for the respondents, 
° LMP l 


` 
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HARI KISHEN BHAGAT AND OTHERS (Defendants) CIVIL 


Versus i 1914 

KASH? PERSHAD SINGH AND OTHERS (Plaintiffs) October, 27 
Hindu Law—Alienation by a Hindu widow—Legal necessity—Onus ‘probandi & 28 and 
—Consent of reversioners—@Attestation by nearest contingent reversioner— Decembes, 2, 


Evidence of consent. LORD 





To be valid as against the reversioners, or to effect their reversionary fences 
rights, a charge created by a Hindu widow or an alienation affected by SiR 


her can be supported only by proof alrunde that such debt was contracted Jonn EDGE; 
or alienation waS made for valid and legal necessity, and the onus of Me 
: £ y» AMEER ALI. 
~ establishing such necessity rests heavily on the person who claims the 


benefit of transactions with a Hindu widow or other females taking similar s 


estates. ‘lhe requirements of the law as to valid and legal necessity may, : 
however, be fulfilled by proving the consent or concurrence of the rever- 
sioners to or in the transactions. But the mere attestation bf a relative 
even though he might be the sole contingent reversioners, does not neces- 
sarily import concurrence, 
When such a stringent equity as arises out of an alleged consent by the 
reversioners is sought’ to be enforced against them, such consent should 
not be inferred from ambiguous acts os be supported by dubious oral 
testimony but must be established by positive evidence that uponan š 
intelligent understanding of the nature of the dealings they concurred in 
binding their interest ; and the kindred tn such case must generally mean 
all those who are likely to be interested in disputing the transaction, or at 
all events there should be such a congurrence of the members of the family . 
as suffices to raise a presumption that the transaction was a fair one and 
one justified by Hindu Law. ý 
Raj *Lakhee Dabea v. Gokool Chunder Chowdhry 11869] 13 M. L A.n 
209, at p. 228, followed. Fiwan Singh v. Misri Lal, [1895] L. R., 23 LA. . 
1, referred to. . 
CONSOLIDATED APPEALS from two decrees of the High Court 
at Calcutta, affirming two decrees, of the court of the Subordinatee 
Judge of Monghyr. Two suits, in which those decrees were made, * 
were instituted by the respondents Bajring Sahai Singh, and 
Kashi Pershad Singh and Ram Pershad Singh, for the recovery of, 
their respective ghares as the reversionary heirs of one Shayamal 
Singh, deceased, whose widow had alienated the same. Both 
courts in India decreed the suits holding, that there was neithes 
valid and legal necessity for the alienation challenged, nor were ` 


oe 


° r 
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they proved to have been made with the consent of the rever 
sidners to make them binding on them. 
The defendants appealed. . 


Dunne, for the appellants: Where there is consent of the 
rgversioners, the transaction by a Hindu widow is binding on 
them, and the question whether there is legal necesgity or other- 
wise is immaterial, When such consent is once proved, there is a 
presumption that the transaction is a,fair one, and unless those 
seeking to set aside the transaction show that there was fraud or 
something else that would vitiate the transaction, the transaction * 
in question must stand : 

Raj Lukhee Dabgs v. Gokool Chunder Chowdhryy (1869] 13 M. L A., 
209, at p. 228, ° 
° The Collector of Masullipatam v, Cavaly Vencata Narrainapah, [1861] 
8 M. I. A., 500, at p. 551. 

Such consent may be given subsequently to make the transaction 

binding > 
Bajrangi Singh v. Manokarnika Baksh Singh, [1907] L. R.,35 1. A, 1. 
[Lord Dunedin referred, to 
Muirhead v. Muirhead, | 1890} L. R., 15°A. C, 280, at p. 300.} 
[Lord Shaw referred to 
Sham Sunder Lal v. Achhan Kunwar, [1898] L, Rọ 25 1. A.. 183.) 

The High Court has, however, held that this doctrine of con- 
sent applies only in the case of a sale by a Hindu widow, and 
that it does not apply where she gives a mortgage, for in the latter 
case she does not surrender tha whole of her interest and conse- 
quenfly there is no acceleration. But the decision in this case is 


not followed in . 
Debi Prasad Chowdhry v. Golap Bhagat, [1913] I. L. R., 40 Cal., 721, 
where a Full Bench has ruled that this doctrine of consent applies 


e 
also in the case of a mortgage by a Hindu widow. It is submitted 
that the evidence establishes that there was such consent in respect 


e of both mortgages, the first of which is attested by the sole con- 


tingent reversioner, and the second, though not attested by him, 
is given with the approval of one of his sonssand other reversioners 
to pay off the interest on the first mortgage. 

Lowndes, for the respondents, 
© (Lord Dunedin asked Council to deal with the first mortgage 
only.) i s 
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The doctrine of acceleration applies when the widow makes „an CIVIL 
out and out conveyance to the next reversioner: rola 
Behari Lal y. Madho Lal Ahir Gyawal, [1891] L. R, 19 1. A., 30. Hart 
It is therefore clear that it does not apply where the widow ° KISHEN 
gives only a mortgage. The doctrine of surrender has been recog- BHAGAT 


v. 
nised as the basis of the validity of an out and out sale by a widow KASHI 


PERSHAD 
with the feversioner ’s consent, ‘and it is therefore, submitted that SINGH 
a mortgage by a widow gven with the consent of the reversioner’s oe 


would not be. binding on them. 
Further, mere attestation by areversioner is not sufficient to e 
make the transaction binding on him. i 
Raj Lukhee Dabea v. Gokool Chunder Chowdhyy, [1869] 13 M. L A, 
209, at p. 229. s 
The consent must be of all the kindred of the deceased husbaad 
and in order to raise the presumption arising from the reversioner’s 
consent it must be established that such consent was givert with 
knowledge of the effect of what they were doing and twat there 
was an intelligent intention to consent to such effect : 
Fiwan Singh v. Misri Lal, [1895] -L. Rọ, 23 LA, T 
Sham Sunder Lalv. Achgan Kunwar, [1898] L. R., 25 1. A., 183, at p. 189. 
But in this case there is no evidence whatever to show that there 
was such consent. Moreover, what was sold under the mortgage 
decree was the right, title and interest of the mortgagor, that is ° 
the estate of the widow. Counsel was stopped. 
Dunne, replied. ¢ 


The judgment of their Lordships was delivered by . . 


MR. AMEER ALI:—The question for determination in these Mr. Ameer 
appeals relates to the validity, as against the reversioners, of certain Ae 
sales held in execution of decrees obtained on mortgages effected by . 
a Hindu widow, who had sueceeded to her husband’s estate on his 
death without leaving any issue. Shyamal Singh, the husband, died 
in 1842,and the widow, Dulhin Nawab Kumari, held the properties % 
which form the subject of the present litigation until the transac- 
tions the validity of which is challenged in these suits. 

The first mortgage wks executed by Nawab Kumari in favour of, 
the defendant, appellant, on the 26th of November 1877 in respect & 
of three of the properties in her possession. On the 11th of July 
1882 she mortgaged the rest of the propesttes to Bhagat for a 
further loan, and in 1889 she gave him- what is usually called in - . 


* 
29 XIII R ; 
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India a T¥cca Pottah of the shares of Shyamal Singh in all the 
mouzahs save one. Under this usufructuary lease the defendant 
obtained possession of the shares covered by it. g 

In 1893 Bhagat brought a suit against Nawab Kumari on the 
mortgage of 1877 and in execution ofthe decree on that bond 
purchased the three properties to which it related., In 1897 he 
obtained a decree on the bond of 1882, in execution of which he 
himself purchased again the remaining prgperties held by the widow. 
He thus obtained possession of all the shares in the different 


villages which Nawab Kumari had inherited from her husband for a’ 


widow’s estate. 

Nawab Kumari gied in 1900, and the plaintiffs, who are Shya- 
mal Singh’s brothers’ sons, and whofe reversionary right to his 
estate, though questioned in the first court, is not disputed now, 
brought the present suits to recover possession of the properties 
held by Bhagat under the execution sales of 1893 and 1897, 
their main contention being that neither the mortgages executed 
by Nawab Kumari nor the sales thereunder affected more than her 
interest which ceased on her déath. 

Hari Kishen Bhagat is the principal defendant, but his sons 
have been impleaded in both actions, as they are joint in estate 
and living in commensality with him, and are, therefore, necessary 
parties, ; 

The main defence to the plaintiffs? claims was that the mort- 
gages were effected by.the widow for valid and legal necessity under 
the Hindu law, and, further, teat they were concurred in by the 
reversioners, and that consequently the defendants by virtue of 
the sales in question acquired the interests of the widow as well as 
theirs. It is to be remarked that in neither of the mortgage suits 
were the reversioners made parties. e 

At the time when the bond of 4877 was executed the nearest 
reversioner to Shyamal Singh was his sole surviving brother, 
Raghubir Singh. After him stood Raghubir’s sons, of whom there 
were several, and the sons of two other brothers, Bhupal andJagrup, 


e who were dead at the time. Among tlese nephews of Shyamal 


Singh the names of Behary, the only son of Bhupal, and of Bajrung 
Sahai, a son of Jagrup and a plaintiff in one of the present actions, 


«should be particularly, mentioned, as they figure in the transactions 


in question, . ° 
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In the instrument of 1877 the name of the widow is written by CIVIL 
Bajrung -Sahai Singh. He also appears to have purchased the T94 
stamp paper on which the bond is inscribed, Among the witnesses S 
° À . s HARI 
to the document are Raghubir and Behary. * KISHEN 
The name of the widow inthe mortgage of 1882 appears to bẹ RE 
written by Behari Singh, and one of the witnesses to this bond is Kasnı 

Bajrung Sahai. On the lease of 1889 Nawab Kumaris name is FERHAD 
written by Modenarain, a,S0n of Raghubir, and the witnesses are Mr dnther 

* Ram Prasad, another son. of Raghubir, Bishan Prasad, one of the Ali. 

e "sons of Behary, and Bajrung Sahai, who also appears to have 
identified the lady to the Registrar. Both the courts in India have i 
found that so far as the 7icca Pottah of 1889 is concerned, the 
debt contracted thereunder has been satisfied out of the usufruct 
of the properties covered by the lease. ° 

The points for determination in these appeals depend on the 
transactions of 1877-and 1882 respectively. The law relating to 
the dealings of a Hindu widow with her husband’s estate which 
devolves on her in default of issue is now too well settled to need 
a prolonged consideration. To be valid as against the reversioners, 
or to affect their reversiorfary rights, a charge created by a Hindu 
widow or an alienation effected by her can be supported only by 
proof aliunde that such debt was‘contracted or such alienation 
was made for valid «nd legal necessity, and the onus of establish- 
ing such necessity rests heavily on the person who claims the : 
benefit of transactions with a Hindu widow or other females taking 
similar estates. The requirement of the law may, however, be . 
fulfilled by proving the consent or concurrence of the reversjoners 
„to or in the transactions. 

In the present cases the Trial Judgein a careful and well- 
considered Judgment held ,that the defendants had failed to prove 
any valid and legal necessity for the mortgages executed by the 
widow. This view has been affirmed on appeal by the High 
Court of Calcutta, and there being thus a concurrent finding of» 
fact by the two courts in India, that subject is now out of the 
region of discussion. * Both the courts have further held in effect 
that the part taken by the reversioners with respect to the tran- 
sactions in question did _not amount to a-consent to bind their ad 
interests. In view of the facts and circumstances of the case, 


their Lordships havewo hesitation in expressing their concurrence 
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with the conclusion at, which the courts in India have arrived. 
The Trial Judge has carefully examined the phraseology of the 
two instruments, and he is of opinion that their language is fully 


* consistent with the fact that the“interest of the widow alone was 


intended to be charged. Nor is there anything to show that the 
reversioners who helped her to raise the loans understood it other- 
wise. There is no evidence that they benefitted from the tran- 


` sactions, or that so far as they were concgrned there was any need 


for the mortgages. Their Lordships think that when a “ stringent 
equity,” to use Lord Hobhouse’s expression in the course of the 


e argumentin Jiwan Singh v. Misri Lall (1), arising out of an alleged 


consent by the revergioners is sought to be enforced against them, 
such consent must be established by positive eevidence that upon 
an intelligent understanding of the nature of the dealings they 
concurred in binding their interests ; and that such consent should 
not be inferred from ambiguous acts or be supported by dubious 
oral testhmony such as appears to have been relied upon in this 


case. 
In Raj Lukhee Debia v. Gokool Chunder Chowdhry (®) this Board 


refused to affirm’ the proposition thaf mere attestation by a rela- 
tive necessarily imports concurrence, and they added that when 
the consent of the husband's kindred is relied upon for the validity 
of alienations effected by the widow“ the kindred in such case must 
generally mean all those who are likely to ke interested in dis- 
puting the transaction. Atall events there should be such a con- 
currence of the members of the family as suffices to raise a pre- 
sumption that the transaction was a fair one and one justified by 
Hindu Law.” ' The observations of the Board in that case seem to 
their Lordships to apply with particular force to the facts of the 
present case. . 

On the whole, their Lordships are of opinion that the judg- 
“ments appealed from are right and ought to be affirmed, and that 


* these appeals ought to be dismissed with costs. And they will 


humbly advise His Majesty accordingly. 
Appeal dismissed. 

T. L. Wilson & Co., solicitors for the appellants, 

Therden Bell & Co., solicitors for the respondents. 


° J.M.P. e 
(1) [1895] |. Ry 23 LAT 


{2) [1869] 13M. LA, 228. 
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MOHAMMED MU§SPAND OTHERS (Plaintiffs) e CWL 
VEFSHS x 191¢ 
AGHORE KUMAR GANGULI AND OTHERS (Defendants) October, 22. 


Contract— Want of legal formalities—Locus penitentiae, plea of—Act of parties ae. 25 


founded on incomplete barvain—Rei interventis—LEgutty. 
LORD 


Equity will not fail to support a transaction clothed imperfectly in those DUNEDIN, 
legal forms to which finality attaches after the bargain has been acted s caw oe 
upon. OHN EDGE, 
Where parties stand upon nothing but an engagement which is not final ALI 

or complete, there is a locus penttentiae, that is, a power of resisting from 
an incomplete engagement, from an unaccepted offer, from a mutual ĉon- 
tract to which all have not assented, from an obligation to which writing is 
requisite, and has not yet been adhibited in an authentic shape. But 

' where the actions and conduct of parties are founded on, then » all such 
cases, rei interventis raises a personal exception, which excludes the 
plea of locus pentientiae. \tis inferred from any proceedings, not un- 
important, on the part of the obligee, known to and permitted by the 
obligor to take place on the faith of the contract, as if it were perfect, 
provided they are unequivocably referrable to the contract and productive 
of alteration if circumstances, loss or inconvenience, though not irretriev- 
able. x ; f . 
APPEAL from a judgment and decree of the High Court at . 


Calcutta, reversing those of the court of the Second Subordinate 
Judge of the 24 Pergunnahs, è , aan 
The suitin which those decrees were passed was instituted by 
the appellant to redeem two mortgages, dated the 22nd July 
1848 and the 4th April 1871, respectively. The Subordinate , 
Judge decreed the suit, but on appeal the High Court dismissed 
it holding that the mortgagors in question were extinguished by 
an agreement of compromise, dated the 26th November 1873, 
which had been acted upon by the parties and that the right tq 
redeem was therefore extinguished. 

The plaintiffs appealed 

De Gruyther K. C.,(B. Dube with him), for the appellants.—The | 


compromise of 1873 dealt with matters extraneous to the subject» 
matter of the suit, and consequently in so faf as it related to the 
’ 2 - 


p 3 
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CIVIL title to the mortgaged properties, it being unregistered was in- 
1914, effectual to pass any title thereto: 
Mo VED Pranal Annee v. Lakshme Annee, (1899] L. R., 26 1. An lol, 
Musa i Gurdeo Singh v, Chandrika Singh,{.1907| |. L. R., 36 Cal.,-193. 
Aono The execution of the compromisè decree is barred by limitation. 


“Kumar No conveyances have been executed as intended, and no title has 
therefore passed. A document affecting the rights of the parties 
under the mortgage required regisrtation, and oral evidence to show 
that the mortgagor had lost the right to*redeem is inadmissable : 
See the Indian Evidence Act, 1872, section 92, proviso (4). The = 
+. ° conduct of the mortgagor would not pass title, and no acquiescence 
* by the mortgagor not amounting to release of the equity of redem- 
ption will bar a suit f8r redemption: . i . 
Khair jamal v. Daim, 1904] L. R,, 32 l. A., 23. ° 
$ Upjohn, K. C, (Dunne, with him), for the respondents. 

[Lorp DUNEDIN.—Assuming that the compromise decree does 
not get rid of the necessity of registering, what will be the effect, in 
equity of the acts of the parties on the transaction ?]. 

The acts of the parties founded on the contract of 1873 would 
get over the difficulty of proving the cogtract which would other- 
wise exist for want of registration : 

Madison v. Alderson, [1883] L. R., 8 A.C, 467 at 474-5, 

Rose v. Watson {1864} 10 H. L. C., 672. ` 
The evidence of the verbal bargain is contained in the deposition of 
the lady given in a suit in 1875. ` 

[LORD DUNEDIN.—Section 92 (4) of the Evidence Act excludes 

j evidence ofan oral agreement to rescind or modify, a registered 
mortgage]. 

The contract here neither modifies nor rescinds the registered 

e mortgage, but it passes on the mortgaged properties to the mortga- 
gees, and when such properties are passed on under the contract, there 
is nothing that varies, adds to or sabstracts from the mortgage. 
Gection 92 (4) of the Evidence Act does not apply. The bargain 
here has beef acted upon for 35 years. Counsel was stopped. 
The judgment of their Lordships was delivered by 
Lorp SHAW.—This is an appeal from à judgment and -dec- 
ree of the High Court of Judicature at Fort William in Bengal, 
7 dated the 16th June 1909. That judgment was pronounced up- 
om and reversed a judgment and decree of the Second Subor- 
dinate Judge of the 24-Pergunnahs, dated the 31st August 1908, 


‘Lord Shaw. 


a 


e 
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‘ 
The object-of the suit is for the redemption of two mortgages 


dated 22nd July 1848 and 4th April 1871. The defence which 
has been sustained is that the right to redeem was extinguished 
many years‘ago, in circumstances which will now be mentioned. 
Many of the facts of the case. are comprised ina chapter” 
which may be said to have definitely closed in the year 1878; 
and it isaccordingly unnecessary to narrate them in detail. After 
the 1848 mortgage was granted by one Fazlul Karim, his wife 
Khodajanessa obtained*from him a conveyance of her husband’s 
zemindary as a gift in lieu of dower. This occurred in 1850, In 


1851 she began proceedings for redemption of the mortgaged pro- œ 
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Lord Shai. 


— o 


perties, Many and various legal steps took place in that decade, e 


and from at least the year 1863 no record® remains of any pro- 
ceedings in the suit. It is admitted that no useful light can now 
be thrown upon that litigation,—which, in any view, appears 
never to have been determined. 

In 1870 a certain agreement was executed by Khggajanessa 
Begum and three sons of one Ram Chund Mukerji in reference 
to the 1848 mortgage. A sum was fixed as the principal due and 
another sum as interest due, and arrangements were made for pay- 
ment by yearly instalments and for management of the property 
and the like. : 

On 4th April 1871 the second mortgage was granted. In 1873 
differences, however, arose between Khodajanessa and the mort- 
gagees, and a suft was brought by Ram Chund Mukerji’s three 
sons to enforce against her the agreement come to. This suit was 
compromised. On 26th November 1873 Khodajanessa entered 
into a razinama, or agreement of compromise, which razinatha was 
signed by the plaintiffs. What happened under it may be express- 
ed in Khodajanessa’s own words in evidence given by her ina 
litigation in 1875, and printed on the record, In that suit on 30th 
April she testified as follows:— 

“ The suit in the 24-Pergunnahs Court was settled and a solenama 
executed by the three brothers, a deed of compromise, what is termed 

a Razinama and Safinama on my agreeing to execute a conveyance of 

the 12 annas share fo the three brothers, it was settled. The three brothers 


and myself all agreed and made the settlement, T'spoke to all the three 
brothers on the subject of that settlement,” = 


The razinama contains a full narrative of the transactions with 
the property mortgaged, and of the financial embarrassments which 


f 
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Civ had occurred. It appeared, as was the fact, that dfter the death 

1914 of the Putnidar of the property the realisation of the rents had 
eet come under the charge of the Court of Wards. And the true 
MOHAMMED 


Musa „point, so far as the present litigation is concerned, of the razinama 
ne was this, that it was arranged that from the year 1874 onwards the 
KUMAR réalisation of malikhana profits should be as follows:—To the 
Son plaintiffs in that case and Arun Prokash Ganguly “the malikhana 

Tora Shaw: profits in respect of 12 annas, 7 gundas, 2 kards, 1 kag share and 

the Collectorate revenue both amounting to Rs. 27,386-7-10 as per 

account given above, and I shall realise the profits in respect of ` + 

*. ” the remaining 3 annas, 12 gundas, 1 kara, 3kags share and Col- 
lectorate revenue both amounting to Rs. 8,013-8-10 kist by kist 
according to the terms of the kabuliyat.” ,The other parties 
named were to get their names registered in the Collectorate. 
These parties, it may be mentioned, had expressly “consented to 
such awangement and released the said taluks and all the pro- 
perties Awered by the mortgage deed to me free -from-the liabi- 
lity for the debt.” 

It is impossible to read this razinama without concluding that 
the mortgage debts were to be thenceforward for ever extin- 
guished, that the property itself was to be divided among the 
parties in specific shares, and "that with regard to one Share—set 
forth as 3 annas, 12 gundas, 1 kara and 3 kags~it was to become 

° and be dealt-with by Khodajanessa as her separate property dis- 
burdened of debt. The remainder of the 16 annas was also to be 
~ similarly and separately owned and enjoyed. 


The concluding prayer of the razinama was :— 

“That the court may be pleased to decide the suit declaring that the 
plaintiffs shall get the amount claimed to their satisfaction in the manner 
stated above.” A 

The razinama was accordingly prołduced to the court, which 
pronounced upon it as follows :— 


° “It is, therefore, ordered that the suit be decided in persuance of the 
terms of the razinama, and that the suit be struck off from the list of 
pending cases.” ; 


° The point which is made against giving effecf to this com- 

+. promise is thata conveyance was not made by Khodajanessa in 
completion of the contract of purchase narrated in the razinama. 

This is true, But no wriften conveyance by tke law of India was 


x 
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at the date of that transaction necessary, the Transfer of Property 
Act not being passed until the year 1882. 


But even. if a transfer in writing had from a conveyancing MAHOMED 


point of view been omitted, or if some other formal defect had oc- 
curred, their Lordships are of opinion that this would have been 
unavailing to the appellants in the attempt made in the present 
suit to redeem the mortgages. For the points against opening up 
the transaction are manifold, and are in their Lordships’ opinion 


„conclusive. The compromise has been acted upon by all the par- 


ties to it, and by their successors-in-title from that date to this. 
The suit was dropped, the division of shares of the property was 
made and it may .be said generally that from its date until the 
date of Khodajanessa’s death in the year 1890, and, indeed, from 
that date until the present time, the property has been managed 
upon the footing of that division, of the extinction of the mortgage 
debts, of the division of the disburdened proprietary interes "in the 
shares set forth in the compromise, and of the receipt and enjoy- 
ment of rents and profits accordingly. The detail need not be given. 


As to Khodajanessa herself, her own view is set forth in her 
evidence as already given. A striking instance of her approbatory 
acting, or homologation, may be mentioned. In the same year, 
1875, she executed a mortgage for her own 3 annas share, and in 
this deed she recites‘at length the whole transactions, the separation 
into shares and so forth. 

Transactions of mortgage, sale, &c., have been also carried 
out by the other sharers with reference to their properties, And, 
in short, it may be said that for a period of between 30 and 40 
years. prior to the initiation of this suit the rights of all parties 
have been dealt with precisely upon the same footing as if Khoda- 
janessa had made an express,conveyance parting with the equity 


of redemption, and transferring allotted shares of the property e 


itself to the mortgagees, and reserving one share to herself. 


In these circumstances their Lordships are of opinion that the 
proposition that the etuity of redemption still remains with the , 
representatives of, Khodajanessa cannot be maintained. Even if 
the razinama itself was insufficient, yet in their Lordships’ view 
the decree of the court, to the sufficiencyof which an objection» 
was taken in argumen*—was obtained -upon one footing, and one 
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footing alone, z, e. that the parties to the suit had in fact arranged 
their rights in the property in terms of the compromise. 
Their Lordships, in view of the argument strongly pressed 


rązinama and the decree taken together were considered to be 
defective or inchoate as elements making up a final and validly 
concluded agreement for the extinction of the equity of redemp- 
tion,- the actings of parties have been such as to supply all such 
defects. To use language common from very early times in Scot- 
land, and highly approved. in the case of Maddison v, Alderson(}) in ° 
the House of Lords, it is no doubt true that there is a locus peniten- 
tie, that is, “a power of resiling from an incomplete engagement, 
from an unaccepted offer, from a mutual ‘contract to which all have 
not assented, from an obligation to which writing is requisite, and 
has not yet been adhibited in an authentic shape.” This is the situa- 
tion where the parties stand upon nothing but an engagement which 
is not fitel or complete. But where the actings and conduct of par- 
ties are founded on, then in all such cases, to use the language of 
Professor Bell in his Principles, section 26, “red tnterventus raises a 
personal exception, which excludes the plea of locus penttentia. It is 
inferred from any proceedings, not unimportant, on the part of 
the obligee, known to and permitted by the obliger to take place 
on the faith of the contract, as if it were perfect; provided they 
are unequivocably referable to the contract and productive of al- 
teration of circumstances, loss or inconveniente, though not irre- 
trievable, ” 

Their Lordships do not think that there is anything either 
in the law of India or of England inconsistent with it, but, upon 
the contrary, that these laws follow the same rule. In a suit, said 
Lord Selborne in Maddisón v. Alderson—(475)—founded on such 
part performance (and the part performance referred to was that 


eof a parol contract concerning land) the defendant is really 
v “charged” upon the equities resulting from the acts done in exe- 


cution of the contract, and not (within the meaning of the Statute 

of Frauds) upon the contract itself. If such, equities were excluded, 

"injustice of a kind which the Statute cannot be thought to have 

- had in contemplation would follow. The Lord Chancellor then 

enumerates a series, acts referablé to the parol contract, and he 
tii [1883] 8 A. C., 467. a 
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adds, “the thatter has advanced beyond the stage of contract ; 
and the equities which arise out of the stage which it has reathed 
cannot be administered unless the contract is regarded.” Many 
authorities are cited in support of these propositions from English 
and Scotch Law, and no countenance is given to the proposition 
that equity will fail to support a transaction clothed imperfectly 
in those legal forms to which finality attaches after the bargain 
“has been acted upon. ,From these authorities one dictum quoted 
by Lord Selborne from Sir John Strange (I Vesey Senior 441) may 


be here repeated: “if confessed or in part carried into execution, 
s 


it will be binding on the parties, and carried into further execu- 
tion as such, in equity.” Their Lordships do not think that ° 
the law of India js incbnsistent with these principles. On the 
contrary it follows them. . 

A review by their Lordships of the judgment of the learned 
Judges of the High Court of the case has convinced them that 
the facts have been correctly appreciated, and they concur with 
the legal result arrived at. 

Their Lordships will,humbly advise His Majesty that the ap- 
peal should be dismissed with costs. 

: Appeal dismissed, 


T. L. Wilson & Co., solicitors for the appellants, 


Barton, Yeates, and Haré, solicitors for the respondents. 
JM. P. 
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Com DIGAMBAR SINGH (Plaintif) 
1914 7 versus 
are AHMAD SAYEED KHAN (Defendant\* 


Novas, g5. Pre-emption—Wajib-ul-arz, evidentiary value of—Suit for pre-emption— 

— What the right ts dependent upon—Perfect partition of Mahal—Effect of 

bia perfect partition, no new wajib-ul-arzes.for the new mahals being framed— . 
LORDS W, Custom or contract—Proof—Claim by a sharer in one of the new mahals to 
ae IR ar? pre-empt property in another mahal. 
R. AMEER A wafib-ul-ars gontaining statements as to rights of pre-emption 

ALL which are not in contravention of Muhamnfedan, Hindu, dt other law, is 

ə by itself good prima facie evidence of’ a custom of pre-emption which is 

< stated in it, and though such evidence may be rebutted by other evidence 

the, wajib-ul-arz does nct require to be corroborated by evidence of 
instancesin which the custom has heen enforced. 

Ina pre-emption suit the question of the existence of the right must de- 
pend upon the circumstances of each case, and the inferences which may 
legitimately be drawn from the evidence in the case. 

Where a mauza constituting one mahal ha’ been perfectly partitioned inte 
separate mahals and no new wa fib-ul-arses are framed at partition, it does not 

. follow, ‘as a matter of principlethat the custom or contract as to pre-emption 
e in force before partition is no longer to have effect or operation, but the 
question whether there is such a custom or contract, in each’case is that of the 
construction of the nature of the particular custtm on which the claim for 
pre-emption is based and whether the custom can apply to the altered state 
of things which comes into existence when a perfect partition has been effec- 
ted. Dalganjan Singh v. Kalka Singh, 1. L. R., 22 All., 1, approved of. 
When after the perfect partition of mauza, constituting one mahal, into sepa- 
rate mahals for which no wasib-ul-arses were frámed on partitton, a sharer 
° in one of the new mahals claimed the right to pre-empt property in another 
of those mahals wherein he was not a sharer, held, that it was hot sufficient 
to entitle the claimant to a decree to prpve that prior to the partition of the 
mauza the custom of pre-emption existed amongst the sharers thereof, but 
that it was necessary for him to show, either on the construction of the 
wajib-ul-arses for the mauza framed prior to the partition thereof or by 
other evidence that the custom of pre-emption whieh obtained in the unparti- 
tioned mauza survived the partition. 


- APPEAL from a decree of the High Court at AlMhabad, reversing 
. a decree of the Subordinate Judge of Aligarh. 

* The suit in which ‘thé said decrees were passed was filed by the 

os appellant against the resporident and one Bhawani Das to enforce 


s, 
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the right of pre-emption over certain property detailed in the CIVIL 


plaint which had been sold by the said Bhawani Das to the res- 1914 
pondent, who denied the appellant’s right to pre-empt. The said EE 
Bhawani Das did not appear. . SINGH 


The property in suit was situate in the Aligarh district and ‘AGS 
formed part of Mauza Pala Kher (otherwise known as Pala Kasér beg 
or Bilaksir) in which both the appellant and the said Bhawani Das 
‘were sharers and in which it was alleged that the usage of pre- 
emption existed, the right thereto having been recorded in the 

. `wafib-ul-arg of the village in 1863 and 1870. 

In the year 1905 the said mauza, which upto that time had been ° 
jointly assessed as one mahal, was partitioned and five separate ° 
mahals appeared’ to have been constituted and the shares allotted 
to the appellant and the said Bhawani Das fell under two separate 
mahals, but no new waytb-ul-ars was recorded at the time of such i 
partition. : . 

By a sale deed dated the 12th July 1909 and registerael on the 
6th August 1909, the said Bhawani Das sold the property in suit 
to the respondent to whom it had already been mortgaged with 
possession, the respondent being, apart from his rights under such 
mortgage, a stranger to the said mauza. 
The Subordinate Judge decreed ‘the suit being of opinion that 
the right of pre-emption existed in respect of the property compris- . 
ed in the said maùza, and that the appellant as one of the proprie- . 
tors of the village was entitled to purchase the property in suit in 
preference to the respondent, who was a stranger and that this right 
was not affected by the partition of the said mauza. 
On appeal the High Court held that after the perfect partition 
of the said mauza in 1905 the said waytb-ul-arzes which were pre. 
pared long before the partition, were not sufficient to establish a 
custom of pre-emption in favour of the appellant, and there being 
no other evidence the appeal was allowed and the suit dismissed 
with costs, . - ~ 
Plaintiff appealed. - 
Lowndes, for the appellant ; the wazib-ul-arzes of 1863 and 1870 
clearly prove that the custom of pre-emption existed amongst tht 
co-sharers of the mauza. In 1863 all the sharers were Muhamme-* 
dans and it is undoubted that under the Muhammedan law there 
must have been the, custom of pre- -empYion amongst them ; ; See. 
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Syed Ameer Alis Muhammedan Law, 4th ed., Vol. 1, p.718. If 
that right is by contract, the contract could not be rescinded except 
by the consent of all the co-sharers, and the right could not be put 
an end to by one of them obtaining a partition. But it is contend- 
ed that there was a perfect partition, which put an end to the 
tight which admittedly existed prior thereto. It is, however, sub- 
mitted that there was no perfect partition of the mauza into sepa- 
rate mahals within the meaning of section 107 and section 3, sub- 
sect. I of the North-Western Provinces Land-Revenue Act (No, 19 
of 1873): i 
It is an essential thing for a mahal to have a separate record of 
rights framed for it, ¿Bet no such separate records have been framed 
after the alleged perfect partition in this case. It “is, therefore, 
sabmitted that the right in question still exists, and that the appel- 
lant isentitled to have his suit decreed. The cases on the question 
take $ different views. Firstly that the custom or contract of pre- 
emptidN remains in force after partition. 
Gokal Singh v. Mannu Lal, [1885] 1. L. Rọ, 7 All, 772, 
Janki v. Ram Protap Singh, [1905] I. L. R., 28 All, 286, 
Sardar Singh v. Ijas Husain Khan, [1906] I. L. R., 28 All, 614. 
Secondly, that a perfect partition puts an end to the right. 
Ghure v. Man Singh, [1893] I. L. Rọ, 17 All, 226. 
Thirdly that whether the right survives perfect partition depends 
upon the circumstances in each case. 
Dalganjan Singh v. Kalka Singh, [1899] I. L. 'R., 22 All, 1. 
In f 
Shiam Sundar v. Amanat Bégam, [1887] I. L. R. 9 All, 234, 
it was decided that the existing wayid-ul-arg at the time of parti- 
tion must be presumed to subsist and govern the separate mahals, 
until it has been shown that new ones were made for them. Re- 
ference was also made to ` 
Fagdam Sahai v. Mahabir Prasad, Y 1905] I, L. R., 28 All, 60, 


“ Gobind Ram v. Masth;ullah Khan, [1907] I. L. R, 29 AIL, 295, 


Dori v. Jiwan Ram, [1910] I. L. R, 32 All, 265, 
Returaji Dubain v..Paklwan Bhagat, [1910] I. L. R., 33 AIL, 196, 
Chephur v. Abdul Hakim, [1910] I. L. R, 93 All, 296. 
*Bengal Regulation 7 of 1822, section 9 and Wilgon’s Glossary for 
the meaning of patidari and Bhaiya-chari tenures, 
. De Gruyther, K.Cyand Dute, for the respondent. The custom 
of pre-emption is adopted from the Muhamnvedan Law. Under that 


. 
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law it depends-upon the pre-emptor being a sharer in the mahal CIVIL 
wherein the land in question is situate. In Hamilton’s Hedaya Baok 1914 
38, Schedule 1 the word used is ‘ partner’ other commentators use Rae 
the word ‘co-sharer” Where any variation from the Muhammedan SINGH 


Law of pre-emption is set up, as in this case, the custom alleged AKNAD 

must be strictly proved like any ordinary custom. The appellant See 
‘ is not a co-sharer in the mahal in which the land sold was situate, 

and he has not proved any custom applicable to the facts of the 

case. Directly a person teases to be a co-sharer the right of pre- 
, “emption, which is only a personal right, ceases too. They relied upon 


~ 


Ganga Singh v. Chedi Lal, [1911] I. L. R., 33 All, 605, at p. 615, On ag 
Digambur Misser v. Ram Lal Roy, [1887] I. L. Rọ, 14 Cal, 761, e 
Gopal Sahat +. Oofoodhea Pershad, [1865] 2 W. R., 47, 
Shiam Sundar Y. Amanat Begam, (1887] I. L. R., 9 All, 234, 
~ Fagdam Sahat v. Mahabir Prasad, [1905] I. L. R., 28 AlL, 60, bd 
. Jadu Lal Sahu v. Janki Koer, [1912] L. R., 39 1. A., IOI, 
Rai Fainte Parshad v. Sheikh Mir Muhammad, | 1884] O. RẸ. 7 A, 
Badri Prasad v, Hasmat Ali, [1904] 1 A. L. J. R., 33, 2 
Mathra Prasad v. Nemchand, [1905; 2 All, L. J, 261, . 
Dalganjan v. Kalka Singh, |1899} 22 AlL, 1, 
Act 18 of 1876, sections 6 to 10; and Thomasson’s Directions for 
Revenue Officers in the North-Western Provinces (Ed. 1858), pp. 1, 
50 and 53. * 

Lowndes —The right of pre-emption after partition has been s 
allowed in a dozen cases after the Full Bench decision in 22 All, 1. è 
The point that the right was dependent upon the pre-emptor being 
a co-sharer, involves investigation of facts, and as it was not raised 
in the courts below it should not be entertained at this stage. Re- 
ference was made to Thomasson’s Directions for Revenue Officers 
in North-Western Provinces, (1858 Ed.) p. 240. 


The judgment of their Lordships was delivered by 


SIR JOHN EpGE,—The suit in which this appeal has arisen was Sir Fohn 
brought on the 6th August 1910 in the court of the Subordinate Edge. 
Judge of Aligarh by Kunwar Digambar Singh, who is the appel- 
lant here, against Kugwar Ahmad Said Khan, who is the respon- 
dent to this appeal, and one Bhawani Das, to enforce a right ef 
pre-emption to which Kunwar Digambar Singh claimed to be entit]-« 
ed, under a custom which he alleged ne be prevailing in Mauza 
Pala Kher i in the district of Bulandshabr.* ° 
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The respondent here, Kunwar Ahmad Said Khan, who was the 
vendee of the property in dispute, by his written statement denied 
that there was any custom of pre-emption in Mauza Pala Kher and 

„ alleged that , ° 
“ Mauza Pala Kher was divided by perfect partition and entirely sep- 
e arate mahals were formed...After the said partition no connection of any 
kind was left among the co-sharers of the different mahals, nor did any 
joint right, based on the terms of any waytb-ul-ars, subsist among them.” 

The date of the sale in respect of whigh pre-emption is claimed 
was the 12th July 1909. In 1905, Mauza Pala Kher, otherwise 
known as Mauza Pala Kaser, and as Mauza Bilaksir, was, on the 
applications of certain of the then sharers in the mauza, partitioned 


* into five mahals, of which two were named respectively Salig Ram 


“ 
we 


and Bhawani Das. On the partition each of the fige newly formed 
mahals became separately responsible for the revenue assessed upon 
it, but did not become responsible for the revenue assessed upon 
any other of the five mahals. No separate record of rights was 
before.this suit framed for any of the five new mahals, 

The property sought to be pre-emptedis in Mahal Bhawani 
Das, in which mahal the appellant had not a share at the date of 
the sale ; he was, however, at that date’ a sharer in Mahal Salig 
Ram, in which mahal neither the respondent nor his vendor, Bha- 
wani Das, was a sharer. The respondent was not at the date of the 
sale a sharer in any of the five new mahals ; he wds, however, the 
mortgagee in possession of part of the share of Bhawani Das, the 
vendor, in Mahal Bhawani Das. The appellant and Bhawani Das 
are not related to each other. The respondent, who is a Muham- 
medan, is not related to the appellant or to Bhawani Das. Prior 


` to the partition of 1905 Mauza Pala Kher was an unpartitioned 


mauza in which the appellant and Bhawani Das were sharers, Of 
the history of Mauza Pala Kher prior tq 1863 their Lordships are 
unaware, but in 1863 all the sharers in the mauza were apparent- 
ly Muhammedans. l 
¢ The evidence to prove the custom of pre-emption upon which 
the appellant’s claim is based consisted of extracts from a waytb-ué- 
ars of Mauza Pala Kher, of 1863, upon extraéts from a waytb-ul-arg 
of the same Mauza of 1870, and of a judgment of the Subordinate 
Judge of Meerut in 1875 in a suit for pre-emption which was con- 
firmed by the High Coyrt at Allahabad in 1876, The cause of 
action in that case arose of course long anter#er to the partition of 
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Mauza Pala Kher, but the judgments do afford evidence that t here 
existed in Mauza Pala Kher a custom of pre-emption under which 
a relation of a vendor—sharer in the mauza was entitled to pre- 
empt ona sale to a stranger to the mauza, but that is not the 
custom upon which the appellant must rely in this suit. . ° 


The extract from the wajib-ul-arg of Mauza Pala Kher, which ` 
was prepared on the 16th June 1863, as translated and so far as it 
is material is as follows -* 

“In future every co-sharer, mortgagor or mortgagee shall as such be at 
liberty to make transfers. But he shall make transfers first in favour of his 


sown and ek faddi brothers and after them in favour of co-sharers in the e 


khata and patti as well asin favour of the preprietors of the village. If 
none of*them take he shdll be competent to make transfers in favour of 

` strangers. If there is a dispute regarding difference in consideration 
it shall be decided by arbitration.” 

The wayib-ul-arz of 1863 was signed by all the sharers and by 
some, if not all, of the mortgagees. od 

The corresponding clause in the wajtd-ularz of 1870, as trans- 
lated in the record, is as follows :— i 

“In future co-sharer, mortgagor or mortgagee has as such power. He 
shall have power to make transfers first to his own and ek jaddi brothers 
and next to co-sharers in the khata and patti as well as to proprietors. 
If none of the aforesaid persons takes he shall have power to transfer it to 
a stranger. Jf there arises any dispute as regards the price being more or 
less it shall be decided by arbitration.” 

In paragraph 14 of the wayib-ul-are of 1870 it is expressly 
stated, “ Custom as to pre-emption—-Pre-emption is allowed.” There 
can be no possible doubt that the clauses to which their Lordships 
have referred set out what the sharers in Mauza Pala Kher had in 
1863 and in 1870 agreed to be the custom of pre-emption in the 
mauza. Itis to be presumed, as the contrary has not been shown, 
that the wajib-ul-arz of 1863 and the waytb-ul-arg of 1870 had been 
properly prepared in accordance with the law then in force, and, 
with the “ Directions for Revenue Officers in the North-Western * 
Provinces of the Bengal Presidency,” which had been promulgated 
under the authority of the Lieutenant-Governor of those provinces, 

The references in the clauses above mentioned to mortgagors. 
and mortgagees are obscure. The sharers in Mauza Pala Kher 
may have intended that if a mortgagor shguld assign his interest 
as a mortgagor he shquid offer it in the first instance to his own 
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or his e% jaddi brother and then to a sharer in the kata and patti, 
or to a proprietor in the mauza, and if they should refuse to pur- 
chase it he might assign it to a stranger, and in the same way if a 


° mortgagee should wish to assign his mortgagee’s interest his right 


te assign it should be similarly limited. In their Lordships’ opinion 
it was not meant by the clauses to which they have refgrred to treat 
mortgagees as such as sharers in the mauza and to confer on them 
a right to pre-empt. e 
Having regard to some of the decisions of the High Court of | 
Allahabad, which have been referred to in the arguments in this 
appeal, it is unfortunate that the record which is before this Board 
does not show what was the vernacular word in the wwayib-ul-arses 
of 1863 and 1870, which has been translatede as “ cé-sharer,” or 
wifat was the vernacular word in the wajib-ul-ars of 1863 which 
has been translated as “ village.” 
Tht wajib-ul-arg of 1863 contained a clause as to partition 
which, as translated in the record, was as follows :-— 
7. Partition, separate and compact. 
“ Every one can get his property partitioned to the extent of his share 
And, if the area be compact, he can also get a separate mahal formed. 
lf at the time of partition the grove of one person comesto be included in 
the lot of another, the planter of the grove shall remain in possession as 
before, but the planter shall (bave to) give land of tke same quality in ex- 
change, As to a well, the costs of construction shal] be given to the person 
who constructed it. If the khud kasht land of one person comes into the 
possession of another, then he (the person in possession) shall relinquish 
it cf his own accord or shall pay rent as a tenant.” 


It appears to their Lordships that it may reasonably be inferred 
from this clause that the sharers of 1863 in Mauza Pala.Kher not 
only contemplated that the mauza might subsequently be parti- 
tioned into separate mahals, but also iptended that on d partition 
off from the mauza of a separate mahal, the sharers in the other 

emahals or in the unpartitioned portion of mauza Pala Kher should 


“as such have no share or other proprietary interest in the separat- 


ed mahal, It does not appear from the extracts from the wajib- 
ui-ars of 1870, which are printed in the re€ord whether the wajib- 


~ “Lars of 1870 contained a similar clause, but it probably did. 


It appears from the rudkar of the 5th December 1902 which 
was drawn up for the garrying out by the Arin of the partition of 
Mauza Pala Kher that the partition should te a perfect partition ; 
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that a grove should be allotted to the mahal of the person who had 
planted it; and thata Muhammedan tomb, which stood in.the 
aġadi, should be allotted to the share of the Muhammedans. 


The Subordinate Judge of Aligarh found that a custom of, 


pre-emption prevails in Mauza Pala Kher; that the partition of the 
mauza and the separation of the plaintiff's Mahal Salig Ram frofn 
that of the endor did not affect the custom of pre-emption ; and 
that the plaintiff, the appellant here, had a right to pre-empt as 
against the vendee, the respondent here ; andon the 28th March 
- I911 he gave the appellant a decree for pre-emption, From that 
decree Kunwar Ahmad Said Khan, the respondent here, appealed 
to the High Court of Judicature at Allahabad. 

The Chief Justice and Mr. Justice Tudba%l, before whom the 
appeal came for hearing, allowed the appeal and dismissed the 
suit. From the decree of the High Court this appeal has been 
brought. 

Pre-emption in village communities in British Indiz had its 


origin in the Muhammedan Law as to pre-emption, and was appa- 
rently unknown in India before the time of the Moghul rulers. In 
the course of time customs of pre-emption grew up or were adopted 
among village communities. In some cases the sharers in a village 
adopted or followed the rules of the Muhammedan Law of pre-emp- 
tion, and in such cases the custom of the village follows the rules 
of the Muhammedan Law of pre-emption. In other cases, wherea 
custom of pre-emption exists, each village community has a custom 
of pre-emption which varies from the Muhammedan Law of pre- 
emption and is peculiar to the village in its provisions and its inci- 
dents. A custom of pre-emption was doubtless in all cases the result 
of agreement amongst the share-holders of the particular village, 
and may have been adopted in modern times and in villages which 
were first constituted in modern times. Rights of pre-emption have 
in some provinces been given by Acts of the Indian Legislature, 
Rights of pre-emption have also been created by contract betweene 
the sharers in a village. But in all cases the object is as far as is 
possible to prevent strgngers to a village from becoming sharers in 
the village. Rights of pre-emption when they exist are valuablé 


rights, and when they depend upon a custom or upon a contract, | 


the custom or the contract, as the case may, be, must, if disputed, 
be proved. 
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CIVIL The only evidence in this case to prove that the custom, 
1914 which is relied upon by the appellant, existed in Mauza Pala Kher, 
eae is afforded by the clauses relating to pre-emption which are contain- 
SINGH ed in the wayjtb-ul-arses of 1863 and 1870. These ctauses do, in 
pare the opinion of their Lordships, prove that prior to the partition of 


re Muza Pala Kher the custom of pre-emption, which is set out in 
ae the second paragraph of clause 2 of the plaint, existed’and was in 
Sir Fohn force in Mauza Pala Kher, but that would not be sufficient to 
ic entitle the appellant to a decree. It would be necessary for him 
to show, either on the construction of the waytb-ul-arses or by ’ 

~ ° other evidence, that the custom of pre-emption which obtained in 

*the unpartitioned Mauza Pala Kher would survive a partition of 

that mauza into sepatate mahals so as to give æ shareg in one of 

the new mahals a right to pre-empt property in another of those 

s mahals in which he was not a sharer at the date of the sale. 

Thiş question was very carefully considered by a Full Bench of 
the Allahabad High Court in Dalganjan Singh v. Kalka Singh and 
others (2), in which Sir ARTHUR STRACHEY, C. J.,and Mr. Justice 
BANERJI considered that the question in each case is that of 
the construction of the nature of the partioular custom on which the 
claim for pre-emption is based, and whether the custom can apply 
to the altered state of things which comes into existence when a per- 
° fect partition has been effected. In that case as in this no new wajib- 

ul-arg was framed on the partition. Their Lordships are not pre- 
pared to dissent from the view of Mr. Justice BANERJI in the case 
which has been referred to, that “where “a fresh waytb-u/-arz has not 
been prepared at partition, it does not follow, as a matter of 
law or ‘principle, that the custom or contract in force before parti- 
tion is no longer to have effect or operation.” The question 
* must depend uponthe circumstances of each case and the infer- 
ences which may legitimately be drawn érom the evidence. In the 
present case their Lordships cannot overlook the fact that in 1863 all 

- tt®Œ sharers in Mauza Pala Kher were Muhammedans; that Hindus 
were obtaining interests in the mauza as mortgagees; and that the 
sharers in 1863 were contemplating that the mauza might be parti- 
tigned. The right to obtain perfect partition} of course, existed, 
Nor can their Lordships overlook the.fact that in 1905, when perfect 
partition was applied for, Hindus had become sharers in Mauza 
Paja Kher, and that nothigg was done on partition to provide that 
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e 
sharers in one mahal should have a right of pre-emption in respect CIVIL 
of asale in another mahalin which they were not sharers, Their 1914 
Lordships are unable to draw the inference from the wayib-ud-arges ous 
and the circifmstances in this case thatit was intended that, in | SINGH 
age e v. 
case of a perfect partition of Mauza Pala Kher, a sharer in one AHMAD, 


mahal should have a right of pre-emption in another mahal ir SAYEED 
x ` KHAN 
which he was not a sharer. ‘ 


The learned Judges who decided the appeal in this case in the are 


High Court apparently considered that the evidence afforded by 
the wayib-ul-arges of 1863 and 1870 did not prove any custom of 
pre-emption, and each of them also relied upon the fact that no - 
evidence that the right of pre-emption has been exercised was 
given. The learned’Chief Justice also apparenfly suggested doubts 
as to the value of a waytb-ul-arz as evidence of a custom of pre- 
emption when unsupported by evidence that the custom had been 
enforced. As their Lordships have already intimated, they have 
no doubt that the clauses relating to transfers of shares#in the 
waysib-ul-arses of 1863 and 1870 stated what the sharers in 1863 
and the sharers in 1870 had agreed was the custom of pre-emption 
in Mauza Pala Kher. These clauses were inartistically drafted. 
The Kanungo or other official who collected information from the 
sharers in the Mauza may have been’a person who was as ignor- 
ant as, they were of legal forms and legal phraseology, but before 
the wajtb-ul-arses were signed by the sharers or sanctioned by the 
settlement officer the sharers had an opportunity of objecting to 


` any statements contained in them which they did not understand . 


or did not consider to be correct. Pre-emption was a matter in 
which all the sharers were interested ; it was a matter as to which 
they could agree as to what the custom in their Mauza was. Pre- 
emption, with various incidents, limitations, and restrictions, pre- 
vails by custom or by special agreement amongst share-holders 
in very many, if not, in most or all, of the village communities in ¢ 
the province in which Mauza Pala Kher is situate. : 


In agreeing as to the custom of pre-emption which should be 
inserted in the wajtd-u/-arses the sharers were not trying to estab-, 
lish any rule of ¢mheritance in the Mauza inconsistent with the 
Muhammedan or the Hindu Law of inheritance, and their Lord- 
ships fail to see on what principle statements ma waytd-ud-arg as. 
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CIVIL to rights of pre-emption, which are not in contravention of Mu- 
1914 . hammedan, Hindu, or other law, should not be considered as reli- 


cae able evidence of a custom of pre-emption. To hold that a wajib- 
SINGH ul-arg is not by itself good prima facie evidence of a custom of 
mene pre-emption which is stated in it and that the wayib-ul-ars requires 
JAYEED to be corroborated by evidence of instances in which the custom 
has been enforced would be to increase the costs of litigation in 
a ha pre-emption cases, and in many cases might practically deprive 
a sharer of his right. Of course the @vidence as to a custom of 


pre-emption afforded by a wayrb-ul-ars may be rebutted by other 





e evidence. 





`~ 
Sa The appellant has failed to prove that he is entitled to a decree. 
Their Lordships wijl humbly advise His Majesty that the appeal 
should be dismissed. The appellant ‘must spay the costs of the 
‘ appeal. 
. Appeal dismissed. 
T.L. Wilson & Co., satiation for the appellant. 
Dotglas Grant, solicitor for the respondent. 
J. M. P. 
CIVIL ` GAYA PRASAD TEWARI AND QTHERS (Defendants) 
1915 UETSHS 
pieces RAM PHAL-MISIR (Plaintif). 
ganuary, 18. Hindu Law—Debt borrowed by manager other than father—Legal necessity— 
„RICHARDS, Antecedent debt— Burden of proof. 
BT L borrowed money from R and mortgaged the joint family property. 
an His family consisted of himself and his brothers, one of whom joined in 
. making the mortgage. The mortgage was made partly in consideration of 


antecedent debt and partly for cash received for payment of Government 
revenue. Lhe rate of interest fixed under the bond was 18 percent. Held 
that it was for the plaintiff to prove not only that the mortgage was made 
š for family necessity but that there was a necessity to borrew at so high a 

rate and that the full amount of consideration was paid. 
Held also that when money is borsowed for payment of Government 
° reverue and it is utilised for that purpose, the debt is a debt for family 

z necessity. 

Held further that the family property could only be brought to sale for 
such amount as the court found there was necessity for. Where a decree 
. is passed for the saleof joint family property the family property cannot 
be sold for any greater sum than the sum for which necessity is found 
notwithstanding that some of the members of the family have not 
« appealed. * 4 i 
F. A. 151 of 1913. « 
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First APPEAL from a decree of Munshi Harbandhan Lal, Sub- 
ordinate Judge of Gorakhpur, 


Motilal Nehru (with him Bray Nath Vyas), for the appellants. 
Tej Bahadur Sapru (with him swar Saran and Rama Kanta 
Malaviya), for the respondents. 


The judgment of the Court was delivered by . 

RICHARDS, C. J.—This appeal arises out of a suit on foot ofa 
mortgage, dated the 19th*of May 1899. The principal amount was 
Rs. 722. The interest was 1-8, per cent per month, compound 
interest ; with annual rests. The claim has now swelled to the large 
sum of Rs. 6207-6-0. The court below has held that the full amount 
was borrowed and that there was family necessity and has granted 


a decree. The mortgage-was executed by Lachmi Prasad Tewari 
and Gaya Prasad Tewari. ‘(he defendants are the entire joint 
family: of Lachmi Tewari and Gaya Prasad Tewari, who are 
brothers. One of the defendants Badri Prasad Tewari is the Brother 
of Lachmi Prasad and Gaya Prasad, who was a minor at the time 
the bond was executed. Lachmi Prasad in his written statement 
admitted that he executed the bond but said as to Rs. 300-5, part 
of the consideration, that he had never received it. Gaya Prasad 
Tewari pleaded that he was a minor at the time that the bond was 
executed and that he knew nothing about it. The other defendants 
pleaded that there was want of consideration and that there was no 
family necessity. On these pleas it lay upon the plaintiff to prove 
not only that the bond was executed but that there was family ne- 
cessity and that the full amount of the consideration was duly paid, 
We find that part of the consideration was a sum of Rs, 4211-0, 
alleged tobe due for a previous debt, namely, a bond dated the 
14th of October 1898. Looking at this bond we find that it was 
executed by Lachmi Prasad alone and in consideration of two 


Richards, C.J. 


sums, one of Rs. 353 paid if cash, and Rs, 22-10-9 due upon foot ` 


‘of another bond dated Magh Badi Ist, 1302 fasli. This bond is als8 
on the record. It was a bond for Rs. 17, found to be due for a debt 
of the grand-father of Lachmi Prasad. There is no evidence to show 
that the Rs. 353, was for any family necessity. We think, howeves 


that it is proved that the Rs. 22-10-9 was for family necessity. Thee 


balance of the consideration was Rs. 300-5-0. Thisis said to have 
been wanted forthe payment of Governmert revenue, The evi- 
dence as to the payment of the money is not altogether satis- 
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factory. Gaya Prasad and Lachmi Prasad deny having received 
the amount, though they admit thatit was required. However 
after considering the evidence and what has been ppt forward, on 
each side we do not feel justified in holding that this sum of Rs, 
300-5-0 was not received. Ifit was received and utilised for the 
payment of Government revenue it would amount to family neces- 
sity. It appears that shortly after the date of the bond the Go- 
vernment revenue was in fact paid. We therefore find that Rs. 
300-5-0 and Rs. 22-10-9 was for family necessity but no necessity 
has been proved for raising the remaining part of the loan. It 
must be remembered that we are not dealing with the case ofa 
father’s debts. Thegum of Rs, 421-11-0 was alleged to have been 
given to Lachmi Prasad, the brother of Gaya Prasad and Badri 
Pfasad. It remains to be considered whether there was any neces- 
sity to borrow at the high rate of 18 per cent per annum compound 
intere$t. In our opinion no necessity for borrowing at this rate has 
been proved, , 

It is contended on behalf of the respondents that as Lachmi 
Prasad has not appealed the decree of the court below should stand 
against him. In our opinion this contention is not sound. The 
family property can in a mortgage suit only be brought to sale for 
such amount as the court finds there was family necessity for, 

We accordingly must vary the decree ofthe court below by 
giving a decree for Rs. 322-15-9 together with stmple interest at the 
rate of 18 per cent per annum from the date of the mortgage up 
to the time hereby fixed for payment. This sum together with 
costs*in-all courts proportionate to this amount will be realised by 
sale of the mortgaged property. We fix six months from this date 
for payment. After the date so fixed for payment interest will 
run at the rate of 6 per.cent per annum. The decree will be drawn 
up in the usual form. € 

Decree modified. 
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NARAIN SARUP AND OTHERS (Plaintiffs) 
versus ° 1915 


° NANDA (Defendant) * Taide di: 


Practice—Defence taken—Change in appeal—Agra Tenancy Act (LI of 1901), 
section 202—Time given t&file sutt—No suit filed—Effect of. 

The plaintiffs sued the defendant for ejectment in the Civil Court. ‘The 
defendant pleaded that he wasa tenant of the plaintiffs and the suit for 
ejectment could not be brought in a Civil Court. The court acting under 
section, 202 Agra, Tenancy Act gave time to the defendant to geta declara- * 
tion of hjs right but he faijed todo so, Thecourt thereupon decreed the suit, 

In appeal the Judge held that the defendant wasa tenant of the plaintjfts, 


Piccom, J. 


and dismissed the suit., Held that the Judge was not competent to entertain . 
the question. Held also that the defendant having pleaded that the land * 


in question was his agricultural tenancy could not in appeal plead that it 

was not such a tenancy. : e 

SECOND APPEAL from a decree of Maulvi Mubarak Husain, 
Subordinate Judge of Meerut, reversing a decree of Pandit Piyare 
Lal Katara, Munsif of Ghaziabad. 

Claim for possession of land. 

The court of first instance decreed the claim. 

The lower appellate court reversed the decree. . 

Plaintiffs appealed, . 

Nihal Chand, fór the appellants. ; 

Girdharilal Agarwala, for the respondent. 

The following judgment was delivered by 

PIGGOTT, J.—This is an appeal by the plaintiffs in a suit for Piggott, J. 
ejectment. The defendant's reply was that the land had been leased 
to him, that he was holding on after the expiry of the lease and 
was doing so with the conseht of the plaintiffs themselves, who had 
realized rent from him. He further expressly pleaded that, as the 
relationship of landlord and tenant is subsisting between the pars 
ties, the suit is not cognizable by a Civil Court. On this the court 
of first instance took action under section 202 of the Agra Tenancy 
Act (Local Act II of 1901), The defendant failed to institute any 
suit within the prescribed period of three months, for the determi- * os 
nation of the question whether he was holding the land as tenant 


e YS A. No. 321 of 1914: l : 


XIN 32 R ° 


; : i 
f A 


250 A HIGH COURT [A LJ, Re 


CIVIL of the plaintiffs. On this the court of first instance rejected the 

1915. defendant’s plea of tenancy, as it was bound todo, and decreed the 
CRE laintiffs’ suit. I al an extraordinary plea was taken by the 
Nana Plaintiffs’ sui n appe yp y 


Sarup defendant, that he ought to have been given the benefit of section 
AMANDA 202 of Act II of r901. The lower appellate court pointed outthat the 
defendant had been given the benefit of this section, but had failed 
to institute a suit within the prescribed period. Nevertheless the 
learned Subordinate Judge has somehow arrived at the conclusion 


Piggoit, J, 


that the defendant was holding the land in question as tenant of 

the plaintiffs, and has dismissed the suit because the plaintiffs had 

+ ° failed to serve the defendant with a notice of the termination of his 

° tenancy. I do not think this finding was open to the court below 

in view of the provisions of section 202 clause (2) already referred 

to.e It has been sought to support the decision of the court below 

by a plea that the land in suit is not an agricultural holding and 

is not subject to the provisions of section 202 aforesaid. This plea 

is not open to the defendant, in view of the attitude taken by him 

in the courts below. Whether the land in suit is or is not an agri- 

cultural holding is a plain question of fact. Itis by no means 

< concluded by the circumstance that this*land, along with a larger 

area, was originally leased to the defendant for grazing purposes. 

The defendant said that it was an agricultural holding and that the 

suit to eject him from it was not cognizable by the’ Civil Court. In 

the lower appellate court he pleaded that the provisions of section . 

-202 of the Agra Tenancy Act did apply to this holding. It may 

x be pointed out further that in thjs view of the case no question of no- 

tice under section 106 of the Transfer of Property Act(Act IV 1882) 

arises. The Act exempts leases for agricultural purposes from the 

provisions of Chapter V. I accept this appeal, set aside the decree 

of the lower appellate court and restore that of the court of first 
instance. The plaintiffs will get thein costs throughout. 


e Appeal allowed, 
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NAURANG AND ANOTHER ; CRIMINAL 
i UVerSus 7 I915 
È EMPEROR.* = 

` : Ya p January, 80. 
Penal Code {Act XLV of 1860), section 498—Enticing away a married ieee 

. §coman—Intention, Precor, J- 


A person who entices away a married woman from her husband’s house 
with intent that he may dispose her of in marriage to some one else com- e 
mits an offence under section 498 of the Indian Penal t ode. 
CRIMINAL REVISION from an order of, Maulvi Muhammad 
Shafi, Additional ‘Sessions Judge of Meerut. * 


A. H. C. Hamilton, for the applicants. : 
_-R. Malcomson, (Assistant Governmeént Advocate) for the Crown, f 
The following judgment was delivered by ` . 


PIGGOTT, J.—The point of law taken by this applic&tion is Piggott, J. 
whether a person who entices away a married woman from her hus- 
band’s house, with intent that he may dispose of her in marriage 
to some one else, has cémmitted an offence under section 498 of 
the Indian Penal Code. I hold in the affirmative, on the ground 
that sexual intercourse between the woman and any other person 
to whom she has thus beer given in marriage, during the lifetime 
of her husband, would be illicit intercourse within the meaning of 
- the section in question. An examination of the record in this case 
suggests some doubt as to whether a more serious offence falling ° 
under the abduction section, of the Indian Penal Code was not,com- 
mitted ; but under the circumstances, and in view of the fact that 
the applicants Naurang and Tota were retried after having been ° 
once discharged and that the sentence passed upon them is a fair- 
ly substantial one, I am not disposed to direct further action to be 
_ taken against them. I dismiss this application. e 


Application BEE: 
*Cr. Rev. No, a of 1914. 
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ae JAGANNATH GIR (Plaintify . 
IQIS Uresus , 
E . TIRGUNA NAND AND OTHERS (Defendants)* 


X January, 81. ; . 
= Specific Relief Act (Act I of 1877), section 42—Property in possession of Court 


RICHARDS, of Wards for rightful owner—Suit for declaration—Practice— Whether 


c. J. 
Banfryji, J. Court of Wards a necessary party. 
On the death of a Mahant several persons laid claim to the Mahantship. — 


The Court of Wards took possession of the estate and declined to hand it 
over to any one until some one should establish his right to the Mahantship. 
e In a suit for a declaration of right brought by the plaintiff, keld that the 


Court of Wards waseot a necessary party. 
Held also that the possession of the Court of Words being ‘possession for 


* the rightful owner the suit for declaration only of the right of the plaintiff 
was not barred by the provisions of section 42 of the Specific Relief Act. 
Goswami Ranchorlalji v. Sri Girdharilaljt, I. L. Rọ, 20 AlL, 120, dis- 
tingtiished. 
FIRST APPEAL from a decree of B. J. Dalal Esq, District Judge 
of Benares. 
Claim for declaration of right. 
The court of first instance dismissed the. claim. 
Plaintiff appealed. j 
i Satish Chandra Banerji, Purushottam Das of andan and K. N, 


2 Laghate, for the appellant. 

l Kalindi Prasad, for the respondents, 
. The judgment of the Court was delivered by 

Richards, C.J. RECHARDS, C. J.—This appeal arises out of a suit in which the 
plaintiff claimed a declaration that he was entitled to certain math 
e property as the Mahant thereof in succession to the last Mahant. It 
appears that the last Mahant, qne Narain Gir, was a minor and that 
the property was taken over by the Coart of Wards. After his death 
the plaintiff made claim as did certain other persons who are the 
defendants to the present suit. The Court of Wards which is in 
possession of the property, declined to hand over possession until 

gome one should establish his title to the Mahantship. 
The lower court without going into the merits has dismissed the 
plaintiff's suit upon two grounds, namely, that the Court of Wards 
was not made party tô the suit, and that the plaintif: did not claim 


°. possession. 


* FA. No. 270 of t913. 
w 
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It seems tows that the suit ought not to have been dismissed 
on either of these grounds. The Court of Wards made no claim to- 
the property. Ifthe Court of Wards wished to be made a party 


to the suit it could apply to the court to be made a party on . 


its peril on the question of costs. Ifthe court below thought that 
the suit could not be disposed of without the Court of Wards being 
a party, it could and in our opinion ought to have exercised its 
jurisdiction in making the Court of Wardsa party to the suit. We, 
however, think that it is highly probable in the present case that 
the Court of Wards will be perfectly satisfied witk the decision of 
the court in the present suit, and that it had no desire of any kind 
to be made a party to the proceedings. 

On the s&cond questiort we are of opinion that the possession of 
the Ccurt of Wards is in trust for the person who shall establish 
his title to the Mahantship. No one is entitled to get possession 
from the Court of Wards until such time as his title is established. 
Therefore the plaintiff was not entitled, at the time he brought his 
suit, to possession. We,'therefore, think that section 420f the Specific 
Relief Act does not apply to the circumstances of the present case. 
As we have already pointed out the Court of Wards does not deny 
the plaintiff's title but admits that it holds the property for the per- 
son legally entitled. The learned Disttict Judge has referred to the 
case of Goswami Ranchorlalji v. Sri Girdhariji (1), In our opinion 
this case has no bearing on the present case. The court in that 
case, we think, rightly held that the plaintiff's proper remedy was 
by way of a suit for possession against the parties who dispossessed 
him. The suit being a suit for possession the period within which 
it could be brought was twelve years. This was the only nflatter 
which was discussed in the case. 

We accordingly allow the appeal, set aside the decree of the 
court below, and remand the gase to that court with direction td re- 
admit the suit under its original number in the file and to proceed to 
hear and determine the same on its merits. Costs here and hereto- 
fore will be costs in the cause. 

j Appeal allowed. Cause remanded. 
e (1) [1897] I. L. R, 20 All, 120. 
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CRIMINAL ° - KING-EMPEROR 


1935 2 . VEPSUS 
January, £8. l PARAS RAM DUBE® . 


PIGOTT, J. Pehal Code(Act XLV of 1860) Sections 82, 83—Rape by boy of tender age— 
Presumption of English Mw. 

-A boy of tender age was charged with the offence of rape on the person 

e - ofa little girl, The Judge found him guilty but was dubtful as to whether 

a boy of tender age could be said to be guilty of that offence. Held that the 

presumption of English Law, against the possibility of the offence of rape by 

a boy under 14, did not apply to India and the question was one of fact only. 


* CRIMINAL REVISION from an order of the Additional Sessions - 


Judge of Gorakhpar. 


Thè parties were not represented. 

; The following judgment was delivered by 
_ Piggott, J. PIGGOTT, J.—lI-called for the record of this case on examination 
of the Sessions statement from the District of Basti for the month 
of November 1914. One Paras Ram, a boy described as being bet- 
ween I2 and 14 years of ager was charged with having committed 
s the- offence of rape on the person of a little girl about 7 years of 
A age. The learned Sessions Judge has convicted in the alternative 
under section 376 or section 354 of the Indian Penal Code, riot be- 
cause he was in any doubt as to the facts, but because he consider- 
ed that there was a difficulty as’ to whether a boy of the age of the 
\ accuséd coula legally be convicted of the major offence charged, 


The presumption of English Law against the possibility of the com-- 


mission of the offence of rape by a boy under the age of 14 years 
has no application in this country. The law on the subject of infan- 
cy inconnection with criminal liability i is laid down in sections 82 and 
FA of the Indian Penal Code and nowhere else. It wasa simple 
question òf fact which the learned Sessions Judge had to try, as to 
whether, in the course of the assault perpetrąted by the accused on 
the person of this little girl, such penetration had been effected as 
eis required by law to constitute the offence of rape, If the ‘state- 


ment of the girl Kolharia i is read in connection with the medical evi- 
: *€r, Rev. No. 33 of 1915. p 


x 
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dence, there cari be nd doubt that the offence of rape was commit- 
ed. I thought it advisable to place these remarks on record in 
view of the difficulty felt by the Sessions Judge. I do not propose 


to interfere with the sentence passed by him. The question of the. e v. 
PARAS RAM 


proper punishment for an offence of this sort by boys of tender age 
is not an easy one, and many Sessions Judges of experience are o 
opinion that a sentence of whipping only is the most appropriate 
one that can be inflicted ig such cases. [think the accused Paras 
Ram has been, somewhat leniently dealt with but that interference 


, on the part of this Court is not now called for. Let the record 


be returned, 
e s . be 
AMINA BIBI AND OTHERS (Defendants) ° 
VETSHUS 
NAJM-UN-NISSA (Plaintif.) * ° 


Limitation Act (IX of 1908),—Section 10, Article 62—One heir ‘recovering’ 
money on behalf of all heirs of a deceased person— Uoney had and received. 
One M died leaving his widow N and his fathér Kas his heirs -There 
was a mortgage in favouf of M which descended to his heirs. K died 
leaving the defendants as his heirs, The defendant A obtained a succession. 
certificate and together with other defendants brought a suit for sale upon. 
- the said mortgage. N was made a defendant to that suit. A decree was 
obtained and put into execution whereupon N applied to be made a decree- 
holder but her application was opposed, A and others agreeing to pay up 
her one-fourth share on realisation of the money. ‘lhe property was. 
sold and purchased by the decree-holders, More than three years after 
the sale of the -mortgaged property Ñ brought this suit for recovery of her 
share of the mortgage money. . - 
Held*that the suit was a suit for recovery of money had and received 
and was governed by article 62 of the Limitation Act. Mohammed Wa- 
hab v. Mohammad Amir, LL. R., X Cal., 527, followed. Umardaras Als 
Khan v. Wilayat Ali Khan, „l. l. R., 19 All, 169, Riasat Ali v. Hasin 
Banu, l. L. R, 21 Cal., 157, referred to. - e 
Held also that section 10 of the Limitation Act only applies to cases of 
express trust and not to a case like the present. 


First APFEAL from, a decree of S. Hidayat Ali Esq, Subor- 


TUDBALL, J 


dinate Judge of Gorakhpur. f ce 


The facts are as follows :— 
A mortgage was executed in favour of one Minnat Ullah in. 


1891. Minnat Ullah died leaving his widow, “the plaintiff, and hig 
- * F. A. 431 of 1912. 
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father Khadim Husain as his heirs. Khadim Husain died leaving 
the defendants as his heirs. The defendant Amina Bibi obtained 
a succession certificate in respect ofthe debt in question and to- 
gether with the other defendants brought a suit on the mortgage of 
1891 forsale ofthe property making the present plaintiff a defen- 
dant to that suit. A decree for sale was obtained but before 
the property was sold the plaintiff applied to be made a decree- 
holder, The defendants opposed her application but undertook to 
pay up her share (one-fourth) on recovery of the sale proceeds, 
The property was sold and purchased by the decree-holders on the 
21st May 1906, and the sale was confirmed on 15th June 1906. The 
sale price was set off against the decretal amount. The plain- 
tiff brought this suit for recovery of the one-foyrth decretal amount 
together with interest’on Ist June 1912 and she prayed in the alter- 
native for possession of a fourth share of the property purchased by 
the decree-holders. The court below decreed the suit for recovery 
of monty, : 

Defendants appealed. 

Sundar Lal (with him Abdul Raoof), for the appellants. The 
court below has erred in holding that art? 120 applied to this case. 
That article is applicable only: when no other article is applicable. 
This is a suit for money had “and received to the plaintiff's use and 
art. 62 ofthe Limitation Act applies to this case. + 

[RAFIQ, J. Does article 62 apply to cases where there has been 
no actual receipt of money ?] ' 

The article applies even tọ cases of constructive receipt, In 
this case as the decree-holder purchased after obtaining the permis- 
sion of the court and under section 294 Civil Procedure Code, 1882, 
the amount ofthe purchase money is set off against the decree. The 
court entered satisfaction of the decree to that extent. This is in 
fact and substance a receipt of money, by the decree-holder, 

The case of 

Umardaras Ali v. Wilayat Ali, [1896] 1 L. R., 19 All, 169, 
is notin point. In that case even if article 120 applied the suit was 
filed beyond time. It could be in time only if the 12 years period 
given by article 123 was applicable. The appellant in this case 
sought to bring his case within that article and the court held that- 
it was not governed by it. That is the only point ruled by that 


`~ 


case, ë oe 
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Sobhauna Bhatta v. Kunbauna, |1907] 1. L. R, 30 Mad., 298, 
Banno Tewari v. Doona, [1896] I. L. R., 24 Cal., 309, 
Gaya Din v. Raj Bansi Kunwar, [1880) 1. L, R., 3 AIl, 191, 
Thakur Prasad v. Partab, [1884) |. L. R., 6 All., 442, 
Sundar Lal v. Fakir Chand, {1902} |. L. R., 25 All., 62, ° 
Muhammad Wahab v. Muhammad Amir, [1905] I. L. R., 32Cal., 527. 
In these cases which are exactly like the present case article 62 
has been applied. ' 
B, E. O'Conor (with Bim Jgbal Ahmad), for the respondent. 
The possession of the defendant who had obtained a certificate 
to collect debts was that of a trustee. Section 25 of the Succession 


Certificate Act (VII of 1889) indicates the position of the certificate- j 


holder. — x 
[TUDBALL, J. That *section nowhere says that the holder of 
‘the certificate is a trustee.] e 


‘This is the legal effect of that section. He is permitted to give 
a discharge and receive money on behalf of all the heirs ofsthe de- 
ceased and thereby undertakes to hold the money for tfem as a 
trustee. 

[RAFIQ, J., referred to 20 M. L. J., 288.] 

Iqbal Ahmad (followed). 


There was no receipt of money in this case and article 62 there-_ 


fore does not apply. 

[TUDBALL, J. „Ifthe defendant did not receive any money how 
can you claim a share of the money not received by him ?] 

This is in effect a receipt of money. 

[Sunder Lal, referred to the cage of Standish v. Rosse, 3 Ex. 
R., 527 and pointed out that in that case too the money was set off 
against the price of the property. This was held to be a receipt of 
money in law. The auction was held to be one for money had 


and received. ] X 
I am entitled in any case to possession of property. 
Kesriv Ganga Sahai, [1911] I. L. R., 33 All., 563. e 


[TUDBALL, J.—That was a case in which a co-decree-holder was 
executing a decree for himself and on behalf of the other decree- 
holders under section €31 of the Civil Procedure Code, 1882]. 

That circumstance makes no difference. The principle of I. £. 
R., 33 All, 567, equally applies.. z 

Sundarlal, in reply. The plaintiff is not entitled to recover any 
share of the propert purchased. It was purchased not only for the 

XIU 33 R set ~ 
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mortgage money but also for costs and a further sum of money 
paid in cash in which plaintiff had no share. In this case the decree- 
holders in reply to the plaintiff’s application to be made co-decree- 
holder opposed the application and said that they would pay the 
plaintiff only her share of the money. The plaintiff was not bound to 
take the property in lieu of the decretal money. She was entitled 
to say that it was a bad bargain and too much had been paid. The 
decree-holder purchasers could not fotce a sale on to the plaintiff. 
There was no mutuality. The case referred to was one in which a 
decree-holder was executing for himself and “his co-decree-holder 
under section 231 Civil Procedure Code. In such case the executing 


* decree-holder i is able to bind the other decree-holders, The plaintiff 


was entitled to money “only as to which she has afowedethe claim 
to be time-barred. She cannot fall back and claim the property. 
C. A, V. 
The, judgment of the Court was delivered by 
TUDBALL, J.—This and the connected appeal No. 436 of 1912, 
arise out of one suit being cross-appeals from the same decree. The 
main facts are not in dispute and are as follows :— 


Sheikh Minnatullah died leaving as his heirs, his widow the pre- 
sent plaintiff, and his father, Khadim Husain, Under Muhammed- 
an Law, the widow inherited a one-fourth share in his estate and the 
other three-fourths went to the father. The latter died subsequently 
leaving the present six defendants as his heirs. 

Under a mortgage deed dated 14th February 1891, Nasratullah 
and Musammat Karamat Bibi borrowed Rs. 7,296 from Minnatullah, 
After the death of Khadim Husain, the first defeadant, Musammat 
Amina Bibi, his widow, obtained a succession certificate in regard to 
this debt due from the mortgagor. Then she and the remaining de- 
fendants jointly sued to recover the moytgage-debt, impleading the 
present plaintiff as a pro forma defendant admitting that she was 
@ntitled to a one-fourth share but alleging that she refused to join as 
plaintiff. On 14th May 1903, they obtained a decree for the recovery 
of Rs. 17,168-8-0 plus future interest at 9 per cent per annum from 
the date of suit upto the date of payment. In addition to this they 
were awarded their costs. They put the decree intogxecution. There- 
upon the present plaintiff applied to the court to be added to the 
proceeding as a decree-holder. To this the decree-holders naturally 
objected as she was not a decree-holder and sated that they would 


. 
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pay her one-fourth of the amount recovered after deducting the costs 
of the suit and execution proceedings, Her application was disal- 
lowed on the 19th February 1904. The mortgaged property was put 
to sale and Sold for Rs. 23,590. The decree-holders obtained sanction 
to bid at the auction. 

According to the statements in the plaint and the written state- 
ment in this suit, the property was purchased by the defendants Nos, 
I to 3 but itis stated before us that the property was knocked down 
to all the defendants and that then the other defendants withdrew, 
saying that the defendants Nos. 1 to 3 were the purchasers. This is 
of little consequence. 

The amount of the debt due under the decree, inclusive of* 
interest, upto the date ofsale, was Rs. 22,285-13-0, so that the pur- 
chase was for a sum of Rs. 1384-13-0, in excess of this. The cpsts 
of the suit and execution proceedings amounted to a little less than 
Rs. 1384-13-0. The purchasers applied under Order 21, Rulg 72'that 
the purchase money and the amount due under the decree might 
be set off against each other and satisfaction of the decree entered 
up. This was allowed by the court and they paid into court the 
small amount which was*due on their bid, over and above the total 
amount of the decree. - 

The sale was confirmed on 15th July 1906. The present suit was 
brought by the plaintiff on ist June 1912 against all the defendants. 
She sued in the alternative for two reliefs. Primarily she sought to 
recover Rs. 85,62-3-6, (being Rs. 5551-7-4, her one-fourth share of 
Rs. 22,205-13-0) plus Rs. 3010-12-2, interest from 21st May 1906, the 
date of the auction sale upto the date of suit. The date on which 
the cause of action arose was given as 15th July 1906 the date of 
the confirmation of the sale. 

Apparently in apprehension that the date on which the cause of 
action arose might be takefi to be the date of the sale (2Ist May 
1906), she alleged that the defendants’: to 3 had been absent from 
India on a pilgrimage to Mecca from September IgI1I, to March 
1912, (some six months) and that this period should be allowed to 
her for the purpose of calculating the period of limitation, In the 
alternative she pleaded that if the first relief could not be granted 
then she might be awarded possession of a one-fourth share in the 
property (valued at Rs. 5897-8-0 and be granted mesne profits, 

The defendant among other pleas urged (1) that the suit fo-.a 
one-fourth share of tle money was barred by limitation. 
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(2) That the plaintiff was not entitled to recóver a share in 
the property purchased, i 

(3) That the defendants 4 to 6 were in any case not liable as 

*they had neither recovered the money nor purchased the property. 
, The court below held 

(1) That the money claim was not barred by limitation. 

(2) That the defendants Nos. 4 to 6, not having received the 
plaintiff's share of the decretal money os purchased the property 
in lieu of the decretal money, were not liablesto pay anything to 
the plaintiff. , 

It came to no decision in regard to the claim for a share in the 
property. It gave thg plaintiff a simple money decree disallowing 
a part of the claim for interest. The defendants Nos.*1 to 3 have 
appealed and the point pressed is that the suit for money is barred 
by limitation as article 62 applies. 

The plaintiff has also appealed as against all the defendants 

„and the sole point she takes is tbat she is entitled to all the inter- 
est she claimed. Sbe does not on her appeal claim that she is en- 
titled to a decree for possession of the one-fourth share in the pro- 
perty. ' 

We take first the question of limitation, The plea taken is that 
Article 62 of the Limitation Act applies and not Article 120 as ap- 
plied by the court below, to the money claim.’ In our opinion 
Article 62 clearly applies. The suit is clearly on the face of it, one 
for money had and received by the defendants for the plaintiff's 
use. The court below based its decision that Article 120 applied 
on the authority of the ruling in Umardars Ali Khan v. Wilayat 
Ak Khan (1), The head-note in the report is we think misleading. 
In that case one heir of a Mohammedan recovered a debt due 
to her deceased husband. The other heirs sued to recover their 
shares thereof from the widow. In sespect to this claim the court 
ef first instance applying Article 120 held that the suit was barred 
by limitation, it having been brought more than six years after the 
cause of action arose. The plaintiff appealed and urged that 
Article 123 applied. This Article govertis a suit for a legacy or 


for a share ofa residue bequeathed by a testator ow for a distributive 


share of the property of an intestate and allows a period of twelve 

years. A Bench of ¢hjs Court repelled this. It held that Article 

123 refers to a’suit in which a plaintiff seeks to obtain his share 
(1) [8196] I. L. R, 19 All, r69. 
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from a person who either as an executor or an administrator repre- CIVIL 
sents the estate of a deceased person and is under a legal obliga- 1915 
tion to distribute shares to those entitled to them and that the suit pee ie 
before them was not one of such a nature. They quoted the ruling , 1. 

in Sitkammal v. Nurayana(1). They then observed:—“In a recent eras 
case “decided by their Lordships of the Privy Council, M ohammed ie abait, 7 


Riasat Ali v. Hasin Banu (2) which was a suit of a nature similar 
to the present, their Lordşhips “refused te apply Article 123” and 
held the claim to “ be governed by Article 120.” 

Nowhere in the judgment did the Judges who decided this 

case say that Article 120 was the proper Article to apply though 7 
perhaps this might be inferred to be their opinion from the passage ° 
quoted above. Afticle 62° was not mentioned in the judgment nor 
apparently was the question now before us discussed at the hearing, 
For the purpose of that appeal it was un-necessary to discuss or j 
decide whether Article 62 or Article 120 applied. In either case 
the suit was barred by limitation as having been brought mdfe than 
six years after time. Theonly point decided was that Article 123 
did not apply. 

In the case of Riasat Ali v, Hasin Banu the plaintiff sued to 
recover the estate of her deceased husband from the latter’s brother 
Riyasat Ali who had taken possession of it. She based her title ona 
special custom. The estate consisted of both moveable and immove- > 
able properties. Their Lordships of the Privy Council held, in regard z 
to the cash and moveables wrongfully seized by the defendant, that 
neither Article 123 nor Article 49 applied, but that Article 120 x 
applied. In regard to Article 49 their Lordships remarked:—“ This 
latter Article does not appear to be applicable to a suit to establish 
a right to inherit the property of a deceased person.” It is obvious 
that the present suit is not one to establish a right of inheritance, 

The plaintiffs right to a one-fourth share in the money in suit 
has not at any time been disputed. On the contrary it has always 
been openly admitted by the defendants who, in the execution 
proceedings, when they objected to the plaintiff being brought on 
the record as a decrte-holder, stated that they would pay to the 
plaintiff her one-fourth share in the amount recovered from the A 
judgment-debtor after deduction of costs. = oe, 

When the amount of the decretal debt was set off in part against 
‘the amount of the degendants’ bid at the auction, this was done as’a 

(1) [1889] I. L. R, 12 Mad, 487. (2) [1893] I. L. R., 21 Cal, 157. e° 
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e 

matter of convenience and it was as if the defendants Nos. 1 to 
3 had paid in the amount of their bid and had then with defendants 
4 to 6 recovered the amount due under the decree and we have no 
hesitation, on the facts of the suit before us, in holdifg that Article 
62 applies. The money was received by the defendants for the plain- 
tifs use. The decision in Muhammed Wahab v. Muhammed Ameer 
(4) supports us. x 

It is urged that section 10 of the Limitation Act applies and that 
there is really no period of limitation for such a suit as the present. 
It is clear, however, that section 10 only applies to express trusts and 
not to circumstances such as those of the present suit. 

It is also pleaded that if the money claim be held barred by time, 
then the court ough? to give the alternative relief, #. ¢, possession of 
a,one-fourth share in the property. In the first place we must point 
out that though the plaintiff has appealed she has not appealed on 
this point at all. In the next place we fail tosee that she is equit- 
ably entitled to a one-fourth share in the property. She was not a 
co-decree-holder nor did the defendants 1 to 3 put the decree into 
execution to recover only a sum of money in the whole of which 
the plaintiff had a one-fourth share. Tht money recoverable by the 
decree included the costs of the suit and execution proceedings, The 
property was purchased for a sum of money greater even than the 
full amount-of the decree. Moreover in equity the defendants were 
entitled to recoup to themselves the costs incufred in obtaining the 
succession certificate. Moreover the amount dte under the decree 
was set off only in part against the money due from the defendants, 
purchasers, under their did at uction. The purchase was made on 
behaif ot only three of the decree-holders and not on behalf of all. 

We, therefore, hold that the plaintiff has no cause of action to 
recover a one-fourth share in the property. 

The plaintiff was entitled to recover a one-fourth shares in the 
decretal debt after deduction of all expenditure incurred legiti- 
mately by the defendants in recovering the debt. She waited for six 
years and nine days after the date of the sale before she sued, though 
her right had been admitted and has only herself to blame for the 
*result of her own delay. 

e The suit is barred by limitation. We allow the appeal and dis- 
_ miss the suit with costs in both courts. 


" MLN b Appeal allowed. 
, AY) Paes LL. Raima Cal 527. 
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HAR PRASAD (Defendant) t Cv 


VETSUS e IQI5 


+ SUKHDEVI KUAR (Plaintif)? Tia 
Will—Construction—Bequest tn favour of two brothers—Legatess to take in February, $. 


. Savas E . TUDBALL, J. 
A Hindu testator made a will authorising his wife to make an adoption are a 


equal shares—Tenancy tn c&mmon or joint tenancy. 


and in case she failed to do so before her death the property was to go to 

his two brothers “in equal shares.’ Held that the brothers took as tenants ce 
in common and not as joint tenants. Gopi v. Faldhara, i. L. Kọ, 33 All, ° 

41, followed; Menkamna, Kuar v. Balkishan Bas, I. L. R, 28 All, 38, 


distinguished. 
First APPEAL from a decree of Babu Jotendra Mohan Bose, 


Additional Subordinate Judge of Mainpuri. ° 
The facts were as follows :— Pa 
One Anand Behari Lal had three sons, Har Prasad, Ganga Pra- 
sad and Gur Prasad. Gur Prasad was adopted by a cousin of An- 
and Beharilal named RameCharanlal. Gur Prasad and Ram Cha- 
ranlal fell out and divided the family property. Gur Prasad died 
leaving a will in respect of the property which had come to him on 
the said partition, The testator gave his property to his wife for ° 
her life and in case ghe made an adoption the adopted son was to 
take an absolute estate. In case the wife did not adopt the testator 
directed that after her death “ My own brothers Babu Har Prasad 
and Babu Ganga Prasad will be the‘owners of the aforesaid pro- 
perty together with all rights in equal shares,” n 
The widow died without making an adoption, and the two bro- 
thers Har Prasad and Ganga Prasad remained in possession for 
sometime. Ganga Prasad died leaving a widow and daughters, The 
plaintiff who was the widow of Ganga Prasad brought this suit for 
possession of her husband’s share in the property. The court below 
decreed the suit. i 


Defendant appealed, 

Tej Bahadur Sapru (with Guizari Lal), for the appellant. I sub- _ 
mit that under the terms of the will Ganga Prasad and Har Prasad ` s 
took the property as joint tenants. It was 4 devise to the two bros 

@ F, A. No, 242 of 1913, 
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thers who were members of a joint family and was tréated as such and 
in the absence of evidence to the contrary it should be taken to be 
a devise of tenancy in common. l 

Under the English law such a bequest constitutes a joint ten- 
ancy. See the observations of STANLEY C. J. in 

Mankamna Kunwar v. Balkishan Das, [1905] I. L. R~, 28 All. 38. 

The mere use of the words ‘in equal shares’ does not make a 

joint tenancy a tenancy in common, He referred to and discussed 


Gopi v. Faldhara, (1910) I. L. R., 34 All, 41. 
The case was then argued on facts, 
Sundar Lal, Lachman Rao Dube and Girdhari Lal Agarwala, for 
the respondent, wer not heard in reply. . F 
e The judgment of the Court was delivered "by 


TUDBALL, J.—This is a defendant’s appeal arising out of a suit 
for possession brought by the widow of the defendant’s deceased bro- 
ther, Ganga Pershad, for recovery of her husband’s separate estate 
plus mesne profits, The court below decreed the claim, The follow- 
ing geneological tree will assist the understanding of the case, It is 
not a complete tree of the whole family of Rai Chote Lal but is 


sufficient for the case. 
RAY CHOTE LAL. 


f ; 7} 
Rashk Lal Manohar Lal 
í ae ) 
Baldeo Prasad „Shiam Sunder Lachmi Narain 
[ ) Anand Behari Lal Sonsete 
Kali C. 
Ram Charan Lal ( } 
Gur Prasad Har Psasad Ganga Prasad Gur Prasad 


(adopted) (defendant) Musammat Sukhdei (plff) - Hans 
Mukhi 
MteDal Mukhi (7 mm 


} 
e Mt. Jaggo Mt. Rupo 


Ram Charan Lal adopted Gur Pershad the son of Anand Bekari 
Lal, The parties are Kayastha by caste. 


it is common ground that a dispute haying arisen between Ram 


G Charan and his adopted son, there was a partition and half share of 


the former’s property was handed over to Gur Pershad and it is a 


«half share in the state,thus acquired by Gur Pershad that is now in 


dispute, ee . g 
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Gur Pershad died on 21st May 1906. On 5th May 1903 he made ek 
a will. He gave a life interest in his estate to his wife with remainder 1915 
over to his two natural brothers, Har Pershad and Ganga Pershad, , HARPRASAD 
in equal shares as stated in para 5th of the will. The widow held n s 
the estate till her death, on 28th May 1906, when the property weñt SUKHDEYI 
under the will to Har Pershad and Ganga Pershad. It will be notic- Tudball, J. 
ed that Gur Pershad disinherited his own two daughters Jaggo and 
Rupo, though he gave them maintenance allowances payable out of 
the income of the estate. On 27th March r911 Ganga Pershad died 
and Har Pershad is in possession of the whole estate. The formers ° » 
widow is the plaintiff and her case is as follows :-— . 

(1) That the wo brothers were separate.® 

(2) That the to brothers each took a separate share in the 


estate of Gur Pershad under the will and that Ganga Pershad’s share ° 
therein was his self-acquired property and separately enjoyed by z 
him. The defence of Har Pershad was ' 


(1) That the devise to the two brothers was made to them joint- 
ly so that on the death of one the other took the whole by survivor- 
‘ship. - . 

(2) That even if this was not so the two brothers threw the estate 
into the joint family estate and it wag treated as joint family pro- 
perty and must now be held to be such as the family has all along ° 
been joint. S . . ` 

(3) That in eqhity if the plaintiff is legally entitled to the estate, 
she is bound to refund to him certain expenditure incurred by him. 

` The court below has held on a construction of the will (1) that 
each of the brothers took a half share in the estate of Gur Pershad 
and that they did not take jointly ; 


(2) That though there had not at any time been any partition 
or separation in the family of Anand Behari Lal and his sons, still 
the shares taken by the two sons had been held and enjoyed sepas 
rately, and that the widow was entitled to her husband’s sepa- 
rate acquisition ; : 

(3) That the plaintiff was entitled to Rs. 1128, as mesne profits up 
to the date of suit dfter allowing the defendant 10 per cent for the costse 
of management, Rs. 1200, allowances paid to Gur Pershad’s daugh- 
ters, Rs. 74, for survey expenses and Rs. 200, paid for owner’s rate, 
The defendant appeals and three poirits are pressed before us :— -° 

XII 34 R : 
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(1) That on a proper construction of the will the two brothers 
took the estate jointly and did not hold as tenants in common ; 
(2) That even if they got separate shares under-the will still 
they treated it as joint family property and not as separate acquisi- 
tiéns and it thus became joint family property ; 

(3), That the defendant is entitled to credit for certain items 
of expenditure disallowed by the court below. 

To properly estimate the value of the evidence on the record 
it is necessary to set out the circumstances of this family. 

[His Lordship then set out those circumstances. ] 

There therefore had been no cause for separation or partition 
in the family of Anarfd Behari and his gons. There was no pro- 
perty to divide beyond the ancestral home part only of which be- 
longed to them. The father and elder son were each earning a se- 
parate income, In a sense they formed a joint family but without 
any joint family property of any import. ` 

We now consider the terms of the will. It is to be found trans- 
lated at page 21 A. We have examined the original which is in Urdu. 

The testator left his estate to his widow for her lifetime in case 
the child which was about to be born to her should be a girl or. be- 
ing a boy should die at his bisth. If the child should be a boy and 
he lived, the estate was to be his. He also by a separate deed grant- 
èd her authority to adopt and if she did adapt as directed, the 
adopted son was to take the estate. In the absence of a son, the 
widow was to hold the estate for life with certain limited powers of 
alienation. After her death, his daughters were not to inherit but 
were tp receive Rs. 25 per mensem each from the estate as mainten- 
ance which they were empowered to enforce in a certain manner, 


Then comes the fifth.paragraph with which we are concern- 
ed :— f . 

“ I direct that after the death of my wife and in the absence of a son be- 
e» gotten or adopted, my own brothers Babu Har Prasad and Babu Ganga 


Prasad, shall be the owners of the aforesaid property together with all rights, 
“in equal shares.” I do not think it proper to commit to writing the reason 


for my taking this course as it would bring disgrace on the family etc., etc.” 
. J . . + 
e The rest of the document does not affect the point now in dis- 


pute. a : 


_. The appellant's case is that the devise contained in the will is to 
the two brothers jointly. He even produced oral evidence to prove 


° sacs j . 
that the testator had expressed this intentioa One witness even 
went so far as to say that though the words “da Atissa masavi” (in 


4 
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equal shares), usually mean “in equal shares” still in the will they CIVIL 
meant “ jointly.” R 1915 

We are also asked to consider the decision in Mankamna Kuar yy ,yppasap 
v.Bal Kishan Das (1), wherein it was observed that under the Eng; v. . 
i f SUKHDEVI 
lish Law a conveyance of land to two or more persons without -> .. 
words indicating an intention that they were to take as tenant$ in Tudbal, J. 
common constitutes a joint tenancy. 

The reply to this is g simple one. The will inthe present case 
clearly uses language indicating that the two brothers were to take 
the estate as tenants in common for they were to take in equal shares. 
Furthermore we would call attention to the language used by their ° - 
- Lordships of the Privy Council in Jogeshwar Narain Deo v, Ram’ 
Chandra lutt (2>which was quoted in the ca8eof Gopiv. Muammat 
Jaldhara (8). “In the first place, it appears to their Lordships 
that the learned Judges of the Madras High Court were not justifi- * 
ed in importing into the construction of a Hindu will an extreme- 
ly technical rule of English conveyancing, The principle of joint 
tenancy appears to be unknown to Hindu Law except in the case 


of co-parcenary between the members of an undivided family.” 


Itis urged that the testator was on bad terms with his adoptive 
father and had great natural aftection for his own father and brothers 
who formed a joint family, and that while he was disinheriting his 
own daughters, would not have wished to let the property go to the 
daughters of his’ brothers who at that time had no male issue, 
There is no forcein any of these pleas. The brothers were not vld 
men but young and there was every probability of their having male . 
issue and there is the plain simple "language of the will which direct- 
ed that the two brothers were to take in equal shares,—We have 
no hesitation in holding that the will in clear terms created a 
tenancy in common; moreover we agree with the lower court in 
holding on the second plea that the two brothers treated the tenan- 
cy as one in common and did not treat it as joint family properéy 


which is the second plea raised before us and which we now pro- 
ceed to discuss. 


[His Lordship then discussed the oral and documentary evi- 
dence}, “ y 
(2) [1905] I. Li R., 28 All, 38. (a) 1886] I. L. Rẹ 23 Cab, 670 


3) [1910] I. L. Ry 33 All, 41 š 


CIVIL 
1915 
HARPRASAD 


D 
SUKHDEVI 


Padball, Je 


CRIMINAL 


1915 
January, £8. 
Pigcort, J. 


Piggott, Je 


r 


268 HIGH COURT [A. L J. R 


Where the two brothers inherited the property in equal shares, 
the burden of proof that after the inheritance they threw the pro- 
perty into the family hotch potch, is upon those who assert it. There | 
is no presumption that this was so. The evidence produced by the 


"defendant is not in our opinion worthy of belief and we therefore 


agree with the court below and hold that the defendant has failed 


to prove his case. ° 


There remains one point for decision. The appellant claims 
credit for certain items of expenditure alleged to have been incur- 
ed by him. Five such are placed-before us for our decision. 

[The judgment then deals with these items]. 

We decline to award any of these items, > The, result therefore is 
ta the appeal fails and is dismissed with costs.” E 


°M. L. N. y Appeal dismissed. 


RAJA SINGH AND OTHERS 
"versus 
EMPEROR * 


Code of Criminal Procedure (Act V of 1898), Section 106—Powers of Sub- 
Divisional Magistrate— Accused bound for six months, 


A Magistrate of the second class, who is also a Sub-Divisional Magis- 
trate, can pass an order under section 106 of the Code of Criminal Pro- 
cédure binding over a person to keep the peace for a Period ercerdmgi six 
months. 


CRIMINAL REVISION from an order of Pandit Durga Datt Joshi, 
Sessions Judge of Azamgarh. 
e R. K. Sorabji, for the applicants, 

R. Malcomson (Assistant Government Advocate), for the Crowe: 


The following judgment was delivered by 
e PIGGOTT, J—I must take it from the learned Sessions Judge, 
«yho had better opportunity of satisfying himself “dn the point than 
this Court can have, that the trying Magistrate, Mr. A. G. Ausan, 


s | # Cr, Rev..No: 1202 of 1914.. j 
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» 
was a Sub-Divisional Magistrate in the district of Azamgarh at the 
time when this order was passed. The question raised by this ap- 
plication, therefore, is whether a Magistrate of the second class, who 
is also a Sub-Divisional Magistrate, can pass an order under section 
106 of the Code of Criminal Procedure binding over a person to keep 
the peace for a period exceeding six months. The suggestion is that, 
as such order carries with it an alternative sentence of imprison- 
ment in case security is not filed, the powers of a Magistrate of the 
second class, even thougl’ he may be a Sub-Divisional Magistrate, 
are limited as regards the period of imprisonment by the provisions 
of section 32 of the Code of Criminal Procedure. I am ‘clearly of 
opinion that the provisions of section 106 of the Code of Criminal 
Procedure cannot be limited iñ this way. Te powers therein re- 
ferred to are conferred upon the court of a Sub-Divisional Magjs- 
trate, and all that such court does under that section is to require 
the person convicted to execute a bond with or without sureties for 
keeping the peace during such period not exceeding three years as 
the court may think fit. Ifthe period in question should exceed 
one year, the provisions of section 123 clause (2) of the Code of 
Criminal Procedure necessitate a reference to the Sessions Judge; 
but otherwise detention in prison until the prescribed period expires. 
or until within such period the required security is’ furnished, fol- 
lows under the provisions-of clause (1) of the same section, indepen- 
dently of the powers of the Magistrate. So long as the order 
requiring the applicant in this case to furnish security was passed 
by a court which had authority to do so under the provisions of 
section 106 of the Code of Criminal Procedure, and the period for 


which security was required did not exceed onë year, the Jiabi-° 


lity of the*applicant to be detained in prison unless he furnished 
security is something independent of the powers of the Magistrate 
in the matter of passing substantive sentences of imprisonment. I 
dismiss this application. . 

Appeal dismissed, © 
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KHUSHHALI RAM (Applicant) ` 
VErSUS 


bd . 
BHOLAR MAL AND OTHERS (Opposite purties) * 
tor challanging another's debt—Enquiry into, 


In a list of debts filed by an insolvent one B was shown as mortgagee 
of certain property. K who was one of the creditors challenged the mort- 
gage. The Judge rejected the creditor’s application and referred him to 
a Civil Court. Held, that the Judge was bound to enquire into the validity 
of the mortgage in 1 insolvency proceedings, g 


* FIRST APPEAL, from an order of G. K. Darling Esq., Additional 
District Judge of Meerut. 


Sital Prasad Ghosh, for the applicant, 
Surendro Nath Sen,for the opposite parties. 
The judgment of the Court was delivered by 


PIGGOTT, J.—This is an appeal from an order passed by the 
Additional Judge of Meerut in an insolvency proceeding. One Mut- 
saddi Lal applied to be adjudicated an insolvent, on the roth of 
March 1914. His application was opposed by ore of his creditors, 
named, Khushhali Ram on various grounds, but he was so adjudi- 
cated by an order of the same date, On April 6th, 1914, Khushhali 
Ram, who was a creditor shown on the insolvent’s schedule, present- 
ed an application to the court, the rejection of which has led to 
the present appeal, The application was badly drafted. It referred 
to no definite section of the Provincial Insolvency Act and it allude 
-ed in a confused manner to two separate transactions; with one of 
which we are not now concerned, In substance, however, the 

eapplication was one which deserved more consideration at the hands 
of the Additional Judge than it has received. The allegation was 
that a mortgage deed executed by the insolvent on the 26th of No- 
vember 1913 in favour of one Bholar Mal, fôr a sum of Rs. 1500, was 


* a fictitious transaction, entered into merely to prejudice the credi- 
- 
tors of the executant. Whether the application is to be regarded 


. = E. A. R. O. No. 113 of 1914. 
. Ead 
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as one asking for the removal of the name of Bholar Mal from the 
schedule of creditors, or as one falling under the provisions of sec- 
tion 36 of the-Provincial Insolvency Act (III of 1907), the matter 
was one which . required investigation, The learned Additional 
Judge seems to have thought that it was quite sufficient for him tq 
note that he had before him a registered document admittedly exe- 
cuted by the insolvent. He held that no further enquiry was requir- 
ed, or could properly be c&nducted, in the insolvency proceedings, 
and that Khushhali Ram’s remedy, ifany, was by way of a separate 
* suit. In our opinion the learned Judge misconceived the extent of 
his jurisdiction in insolvency proceedings. He was bound to enquire 
into this question qf the alleged mortgage, at ethe instance of any 
creditor who claiméd to be prejudiced thereby. He might have 
come to the conclusion that there had been a transfer by way of 
mortgage under circumstances calling for interference on his part 
under section 36 of the Insolvency Act, or he might have foun that 
there had been a purely fictitious transaction, not involving any 
transfer ; in either case the name of Bholar Mal would require to be 
removed from the list of creditors and the property purporting to 
be affected by this mortgage would become available for the bene- 
fit of all the creditors, free of incumbrance. We think that Khush- 
hali Ram’s application should have been taken up, notice of the 
same given to the insolvent and to Bholar Mal, and the questions 
raised enquired inte and decided. We set aside, accordingly, the 
order complained of and remand the case to the court below with 
directions to enquire into the matter as stated above. The costs of 
this appeal will abide the result of the further enquiry hereby di- 
rected. 
Appeal allowed. 
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RICHHA AND OTHERS 
VErSUS : 
EMPEROR® < 
Criminal Procedure Code (Act V of 1898), Sectfon 408 (b)—Appeal—Sentences 
passed by Assistant Sessions Fuage, 


Where ata trialsome persons were convicted by an Assistant Sessions 
Judge and sentenced to over 4 years imprisonment and others sentenced 
to less than 4 years imprisonment, the appeal of the latter also lay to the 


High Court. d : s Š 
„ CRIMINAL APPEAL from an order of Maulvi Mubarak Husain, 

Assistant Sessions Judge of Meerut. . 

The appellants were not represented. 

Lalit Mohan Banerji, (Government Pleader), for the Crown. 

The following judgment was delivered by 

TUDBALL, J,—The four appellants Richha, Daya Ram, Bhag- 
wan and Shera have been convicted undęr section 304 of the Indian 
Penal Code. The first three were sentenced to six years’ rigorous 
imprisonment and a “fine of Rs, 100 and the fourth to three years’ 
rigorous imprisonment. They have all appealed to this Court. 
Though the appellant Shera has been sentenced to a term of less 
than four years and the court which tried and decided the case was 
the court of an Assistant Sessions Judge, it is clear that the case is 
one in which the appeal lies to this Court in view of the lang- 
uage.of section 408 Clause (4) of the Code of Criminal Procedure. 
This is clearly a case in which an Assistant Sessions Judge has pass- 
ed a sentence of imprisonment for aterm exceeding four years, 

[His Lordship discussed the evidence]. The evidence in‘the case 
isvery clear indeed. It was accepted by the Judge and assessors 
finanimously as against these four appellants, I fully agree with their 
view of the evidence. The sentences imposed are meet and proper. 
I therefore confirm the convictions and sentences and dismiss the 


appeals. 
v Appeal dismissed, 


*Cr. A. No, 1105 of 1914. 
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KASHMIRO BIBI (Applicant) i 
VETSUS 


*HATIM ALI KHAN (Oppostte-party)* 
Code 'of Civil Procedure (Act V of“1908), Order 21, rule 89—Property sold— 
Specific property —Riĝht to apply under—Court jurisdiction. 

A mortgagee of property sold by auction holds an interest in the property 
sold and is competent to make an application for setting aside the sale un- 
der Order 21, rule 89 of the Code of Civil Procedure. Mohammad Ahmad 
Ullah Khan v. Ahmad Said Khan, 1. L. R., 33 All., 481, not followed. Sri- 
nivasa Yẹ Ayyathorai, I, I. R. 21 Mad., 416, follbwed. 

In execution of a money decree the court ordered the sale of certain pro- 
perty and not only the equity ofredemption in that property. Held that the 
court had jurisdiction to entertain an application by the mortgagee to set 
aside the sale. Shankarlal v. Ganesh Prasad, 4 A. L. J. R., 273, referred to. 


CIVIL REVISION froman order of S. R. Daniels Esq., District 
Judge of Allahabad. 


Certain property specjfied asa share in a certain village was 
sold in execution of a decree enforcing a charge. The notification 
of sale did not mention any prior charge or encumbrance upon the 
property. After the sale one Hatim Ali Khan who held a prior 
'' mortgage over the property applied under Order 21, rule 89 of the 
Code of Civil Procedure to have the sale set aside. Both the lower 
courts allowed the application. The auction purchaser applied in 
revision to the High Court. 


Damodar Das, for the applicant,—The property sold was’ sub- 
ject toa prior charge. The sale could not override it. The ab- 
sence of any mention in the sale proclamation of the prior charge 
was immaterial, What was capable of being sold and what passed 
to the auction purchaser, therefore, was not the whole property, but, 
only the equity of redemption, .It may have been described in the 
notification of sale as being something more; but that would nei- 
ther affect the rights pf the prior mortgagee nor entitle him to 
apply under Order, 21, rule 89. 

Abdul Rahaman v, Matiyar Rahaman, [1902] I. L. R., 30 Cal., 425 pato 
p. 427. 


žciv. Rev. No, 107 of 1914 j . 
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CrviL The property sold being the equity of redemption the question 
1914 is whether the prior mortgagee is a person holding an interest in 
Si Te that property. It bas been laid down by the case of 
KASHMIRO 
Bsr > Ram Shankar Lalv. Ganesh Prasad, [1907] I. L. R., 29 All, 385, F. B., 
v. rior mortgagee is not a person having an interest in the 
HATIM ALI ebata p gag P j 


Kuan’ equity of redemption. Hatim Ali Khan, therefore, had no locus 
standi to make an application under Order 21, rule 89° I am sup- 
ported by the following cases :— 
Muhammad Ahmad Ullah v. Ahmad Ìaid Khan, [1911] 1. L. R., 33 
All., 481; at page 483, 
Nitya Nanda v, Hira Lal, [1900] 5 C. W. N., 63. 
A person whose rights are not affected by the execution sale is 
not entitled to apply ginder Order 21, rule 89. 
Dulhin Mathura Koer v. Bangsidhari Singh, (g911] 15 ©. L. J., 83, 
(@ K, Malltkarjunadu v. A. Linga Murti, [1902] I. L. R., 26 Mad., 332, 
. Srinivasa Ayyangar v. Ayyathorai Pillai, [1897] I. L. R, 21 Mad., 
. 416, 
The case relied on by the lower court, namely, 
Paresh Nath v. Nabogopal, [1901] I. L. R., 29 Cal, 15 
is distinguishable. There the nature of the execution sale was such 


that the auction purchaser would have a right to avoid all encum- 
brances on the property sold, and the mortgagee would be affected 


by the sale. . 
In entertaining and granting the application of Hatim Ali Khan 


the lower courts have acted without jurisdiction ; or, at any rate, 
with material-irregularity in the exercise of their jurisdiction, 

S. A. Haidar, (with him Muhammad Yusuf and Abdul Bari), 
for the opposite party. There is a material difference between the 
language of section 310 A of the old°Code of Civil Procedure and 
‘that of Order 21, rule 89 of the present Code. The words; “ holding 

* an interest therein e¢¢c” have been introduced in the present law. 

> _ Cases decided under section 310A of the old Code are, therefore, 
not in point on the question whether ‘a prior mortgagee is or is not 

2 person “holding an interest” in the property sold, Putting a 

natural construction upon the language of Order 21, rule 89 it can- 

not be said that a person who holds a prior mortgage over a pro- 

perty is not a person having an interest in that property. The case 

# I. L. R., 29 All, 385 which is relied upon by the applicant dealt 

with section 85 of the Transfer of Property Act and not with the 

present question. - It és unwarrantable and_ unsafe to construe a 

“~ section occurring in one Act solely in the light of the construction 
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placed by the tourts upon a section occurring in a different Act. 

The case in I. L. R., 33 All, 481 was one of peculiar circum- 
' stances and the decision was expressly stated to be with regard to 
the particular circumstances of the case. At page 482 0f the report e 
the general law was laid down that ordinarily a mortgagee of the 
property sold is a person interested in it and, therefore, competent 
to make an ‘application under Order 21, rule 89. 

The cases in I. L. R., 26 Mad, and I. L. R., 21 Mad, cited by 
the applicant really support my contention than otherwise. 

Damodar Das, was heard in reply. 

The following judgment was delivered by 


Kwox, J.—Certain property, to wit, one anna eight pie ten ° 


karants seven jaù out of a.three anna share in mauza Pauran 
Mohal Talab Ali, was sold in execution of a decree. . 


- The notification of sale is to be found on the record as paper 11 
C. The language used is very specific. The court gave ngtice to 
would-be purchasers that it was selling, net the interest in certain 

-lands but was selling a well defined and specific part of immove- 
able property. There is ng allusion toany charges or incumbrances 
on the property and the ordinary meaning of the notification 
of the sale which any purchaser’ would have a right to put upon it 
was that this clearly defined and specific property was being sold 
by the court. ° 

After the sale and within the period allowed by law Hatim Ali 
came forward and in an application which is to be found as 18 A 
on the record, applied to have the sale set aside on depositing in 
court five per cent of the purchase money for payment to the pur- 
chaser and the amount specified in the proclamation of sale for pay- 
ment to the decree-holder. In his application Hatim Ali does state 
incidentally that he was a murtahin Ueennaey: or prior mortgagee 
of the property sold. cs Ae 


The Munsif of Allahabad in whose court this application was 
filed allowed it and set aside the auction sale. The learned Judge 
of Allahabad to whom an appeal from this order was presented by 
Musammat Kashmiro Bibi, agreed with the view taken by the court 
of first instance and dismissed the appeal. Musammat Kashmir 
Bibi.was the auction purchaser and she applied to this Court 
in revision on grounds that the courts, Below had -no- jurisdic? 


CIVIL 


4915 


KASHMIRO 
BIBI 


V. 
HATIM Aw 
KHAN 
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tion to entertain the application of Hatim Ali. That Hatim Ali 
Khan was a prior mortgagee of this property and this being 
the case he was not a person who held an interest in the property 
sold by virtue of a title acquired before the sale and he*had no /ocus 
standi and the courts acted without jurisdiction in accepting and 
coming to a decision upon his application. There was a further 
plea that the courts below acted with material irregulfrity in set- 
ting aside the sale of the property at the instance of such a person 
as Hatim Ali. 

The line which the learned vakil for the applicant took in argu- 
ment before me was that the property sold in this case was the 
equity of redemption over the one anna efe. share and this being the 
case he was not a person who had acquired an interest Ħin the pro- 
perty by virtue of a title acquired before such sale. 


In support of his contention reference was made to several rul- 
ings passed before the present Code of Civil Procedure came into 
force. I do not mention those rulings because the language used in 
section 310 A was very different from the language now used in 
Order 21, Rule 89 which has taken the place of section 310 A. But 
special stress was laid amongst those rulings on the Full Bench 
of this Court of Ram Shankar Lal'v. Ganesh Prasad), jn which it 
was held that the words “ property comprised in the mortgage” as 
used in section 85 were probably intended to denote no more than 
the estate or interest which is the subject of any particular mort-- 
gage, that is, if the mortgage be a mortgage of the absolute estate 
in the land then the land itself, if it be a puisne mortgage, thën the 
interest in the land of the mortgagor, that is, the equity of redemp- 
tion. : 


The principle laid down in that ruling would strongly favour 
the contention of the learned vakil. He continued and drew 
attention to a ruling of this Court of Muhammad Ahmad- 
ullah Khan v. Ahmad Said Khan(8), That case, however, was 
avery peculiar case and cannot be safely relied upon as having 
universal application. The decree-holder in that case held two 
decrees against the same judgment-debtor the~one being a 
decree forsale on two mortgages and the other*a simple money 
decree and caused part of the mortgaged property to be sold 


~ G) [1907] 4 A. L. J. R., 273. (2) [igit}gl. L. Rọ, 33 All, 481. 
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by auction. After it was sold and purchased by a stranger the same CIVIL 
decree-holder applied to get the sale set aside. The learned Judges 3915 
refused to consider the decree-holder as a person entitled to apply isaac 
under Order 21, Rule 89. The line which was adopted is not without « BIBI 
interest so far as the present case is concerned. It was held that Harm Ati 
“ordinarily a mortgagee of the property sold is a person who has an KHAN 


interest in if and in view of the provisions of Rule 89 he would be Enos, J. 
competent to make an application, but we have to consider the facts 


’ of this particular case. Here the holder of the decree for money was 


also the holder of two mortgages in respect of the property of which 

he sought to have a sale. He caused the property to be sold either ws 
free from the mortgages or subject to the mortgages. If it was sold ° 
free from the mortfages he must be deemed to have abandoned his 
mortgage, and in that case he has no interest in the property sdid, 

If he caused the property to be sold subject to the mortgages, the sale 

only related to the interest of the mortgagor, that is, his right of 
redemption. In this right of redemption the mortgagee ha? no in- 
terest, 


In the present case the property which the court has professed 
to sell and which was sold was the property, #. ¢, the one anna odd 
share in mauza Pauran, mahal Talab Aliand in that property Hatim 
Ali Khan had undoubtedly an interest by a title acquired before the 
sale. The court had jurisdiction to entertain the application. Under 
the special circumstances of the case when the court entertained the i 


application all that it knew was that certain immoveable property 


had been sold in execution of the decree, and that the person apply- 
ing had a right by virtue of a title acquired before the sale to have 
the sale set aside. The plea then that the court had no jurisdiction 
does not prevail with me. 

_ There remains the question whether the court when it was in pos- 
session of the facts of the casg acted with material irregularity in 
setting aside the sale of the property at the instance ofa person whe 
had under Order 21, Rule 89 acquired a title before the sale, still re- 
mains to be answered. 

Looking to the very wide language used in Order 21, Rule 89 | 
am not prepared to hold that Hatim Ali Khan did not hold an ing 
terest in the property, The language of section 85 of the Transfer A3 
of Property Act differs considerably from thẹ language used in Ordey 
21, Rule 89, Ordinarily I should have followed the ruling of this 

% 
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CIVIL Court in Mukammad Ahmadullah Khan v, Ahmad Said Khan (3) 


1915 but that case, as I have already said, is a very peculiar case and the 
Kasamiro Judges had before them the peculiar circumstance of the applicant, 


Bist e In Srinivasa Ayyangar v. Ayyathorat Pillai (2), which was a case 
HATIM ALI decided before the present Code came into force was a very similar 
KHAN case to the one before me and it was held that a ior iengee came 
Knoz, /. within the words “ owner of immoveable property” of section 310 
A of the former Code. Hatim Ali Khan id in my opinion hold an 
interest in the property sold by virtue of a title acquired before the 

sale and he could apply to have it set aside. 


The pleas taken fail and the application is dismissed. 
B. K, M. : e 


: Appeal dismissed. 
G) [i911] I. L. R, 33 All, 481. (2) [1897] I. L. R, 21 Mad.. 416. 
! 


¢ 


KANHAI RAM (Defendant) 


Civil * versus 
e 1915 DURGA PRASAD AND ANOTHER (Plainitfs) * 
January, 22. Agra Tenancy Act (Il of 1901), section 95—Dispute between rival claimants— 


— Relation of landlord and tenant not existing—Dect8ion of Revenue Court 
RICHARDS, —Res judicata. 
BANERJI, J. Section 95 of the er Tenancy Act deals with questions arising bet- 

ween landlord and tenant and not between rival claimants to a tenancy, 

Where a plaintiff does not allege the existence of the relationskip of land- 

lord and tenant between himself and the defendant but sues for recovery 

of possession of his occupancy tenancy as against a trespasser, the Civil 

Court has jurisdiction to entertain the suit. Fagannath Singh v, Ajodhia 

7 Singh, 10 A. L. J. R., 408, followed. Diwan Singh v, Randhera, 12 A. L. 
° Jj. Rọ 1322, not followed. 

The defendant brought a suit in the revenue court asking for the eject- 
ment of the plaintiff on the ground that the latter was his sub tenant. The 
, revenue court ordered ejectment. The plainti€ brought this suit inthe 
* ` Civil Court for declaration that he was the owner gf certain occupancy 
= holding and praying for its possession. Held that the suit was not barred 
by the rule of res judicata, the revenue court not being competent to try 

e the presentsuit, ° « i z 

* L. P. A. No.62of i914. 200e N: 


~ 
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APPEAL under section 10 of the Letters Patent from a judgment CIVIL 


of Mr. Justice Sundar Lal, reversing a decree of L. Marshall Esq, 1915 

District Judge of Budaun, who confirmed a decree of Babu Priya iar Rank 

Charan Agarwal, Munsiff of Budaun West. . v. 
Claim for declaration of right. eR š 


The court of first instance dismissed the claim, 
The lower appellate court dismissed the appeal. 
SUNDAR LAL, J.—I have carefully considered the judgment of Sunder Lal,J. 
the court below. Whether a suit like the one brought by the plain- 
tiff lies at all isa matter of some controversy so far as the decided 
cases are concerned. - My own view is thata suit like ‘this is not 
prohibited by the provisions of the Agra Tenancy Act. But it isa 
question whtther the findifg arrived atin the former suit between 
the parties in the Revenue Court should not operate as res judicata, 
The question was considered by Mr. Justice Chamier in S. A. No, 
100I of rgtr. Like him I am inclined to think that the matter 
should be deemed to be res judicata. But a Division Bench of this 
Court in a Letters Patent Appeal has taken a contrary view. Sit- 
ting as a single Judge I arp bound to follow it. I, therefore, allow 
the appeal, set aside the decrees of the courts below and remand 
the case to the first court, through the District Judge. That court 
will restore the suit to its original number in the register and hear 
and dispose it of according to law. Costs here and hitherto incur- 
red will be costs in the cause, 
Defendant appealed. 
Lakshmi Narain and Sital Prasad Ghosh, for the appellant. 
The respondents were not represented. one Y > 
The judgment of the Court was delivered by 
RICHARDS, C. J.—This appeal arises out of a suit which was Pehgrds,0.d. 
brenght under. the following circumstances, The defendant in the 
present suit brought a suit in the Revenue Court against the plain- 
tiff in the present suit alleging that he was his sub tenant and seek» 
ing to eject him. The Revenue Court granted him a decree. The 
defendant in the Revenue Court then brought the present suit in 
which he claimed that be was entitled to a certain occupancy hold- 
ing and for possession ifhe was found not to bein possession. 
_ There are other claims which may be disregarded for the purpose 
of our present judgment. Both , the courts, below dismissed the, - 
plaintiff's claim on the ground that the suit’ was not maintainable, 


. 
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Crvin It was contended that the decision of the Revenue Court operated 
1915 as res judicata and that in any event the present suit was one which 
KANHAIRAM could not be maintained in a Civil Court. : 
© e On second appeal a learned Judge of this Court held with some 
see reluctance that having regard to the rulings of this Court the decision 
iar of the court below was wrong and he accordingly allowed the ap- 
Richards, C.J. 


peal and remanded the suit for disposal on the merits. It seems 
to us that the decision of the learned Judge of this Court was correct. 


The plaintiff in the present suit does not allege the existence of 
the relationship of landlord and tenant between himself and the 
, defendant. His claim is that he is the owner of a certain occupancy 
tenancy and that the defendant is a trespasser. True, it is that if 
the plaintiff in the present suit is successful the decisioh in his fav- 
ouf will be inconsistent with the decision of the Revenue Court in 
favour of the defendant, It seems to us however quite clear that 
the decision of the Revenue Court cannot be relied upon as res judi- 
cata because the Revenue Court was not competent to try the pre- 
sent suit. If the decision of the Revenue Court cannot be successfully 
pleaded as res judicata then that decision goes not render the present 


suit unmaintainable. 

It is next contended that the existing relation between the 
plaintiff and defendant is one of the matters which could be decid- 
ed under section 95 of the Tenancy Act. „In our opinion this 
section deals with questions arising between landlord and tenant 
and not between rival claimants to a tenancy. We have already 
decided the very point in the case of Jagannath v. Ajodhya 
Singk (2). 

The decision in the case of Diwan Singh v. Randhera(), is relied 
upon by the appellant. The learned Judge in that casa seems to 
have been of opinion that the question of title to an occupancy hold- 
jng arising between rival claimants could be dealt with by the 
Revenue Court under section 95 of the Tenancy Act. The atten- 
tion of the learned Judge does not appear to have been drawn to 
the decision of Jagannath v. Ajodhya Singh, and it is certainly in- 
‘consistent with it. We dismiss the appeal but without costs as no 

* ne appears for the other side. : 
i Appeal dismissed. 
“ * ay A, L. J. Vol, X, p. 48 . (2) [1914] 4. L. J, Vol, XU, 1322. 


- La 
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POTHI RAM AND OTHERS (Defendants) 7 Civi + 
. versus 1915 
ISLAM FATEMA AND OTHERS (Plaintiffs)® Jaars 1 
Contract Act (IX of 1872), seation 27~—Agreement not to hold a market for sale San 
of cattle on particular day—Restraint of trade. CHAMIER, J. 
PIGGOTT, J, 


An agreement entered into by an owner of land with the owner of adjoin- 
ing land, to the effect that a market for the sale of cattle shall not be held on e 


the same day on the lands of both of them, is not an agreement in restraint e 
of trade and is not void under section 27 of the Qontract Act. 


First APPEAL from ‘an order of Pandit Guru Prasad Dube 
Additional Subordinate Judge of Bareilly. 
The parties were the respective owners of two neighbouring . 
villages, A cattle market used to be held in each village or Tues- 
days and Saturdays. This identity of days caused mutual loss and 
recrimination. A settlement was effected and an agreement was en- 
tered into, to the effect that the plaintiff would hold the market in 
her village on Tuesdays and not on Saturdays and the defendant 
would hold it in his on Saturdays and not on Tuesdays. The de- 
fendant broke the contract by holding the market on both days. 
The plaintiff sued for damages. The Munsiff dismissed the suit hold- 
ing that the contract was void under section 27 of the Contract Act, 
On appeal the Subordinate Judge reversed this decision and re- 
manded the suit for trial on the merits, holding that the agreement 
was not in restraint of any trade, profession or business, and that it 
tended to secure peace and lessen competition and was for the bene- 
fit of both parties. The defendant appealed to the High Court. ° 
Tej Bahadur Sapru, for the appellants.—The agreement being 
in restraint of business is void, under the provisions of section 27 of 
the Contract Act. Any restriction, however partial it may be, is void 
unless the case fails within the three exceptions mentioned in sec- 
tion 27. If.the agreement does not come within those exceptions 
then no considerations df reasonableness or mutual benefit can make, 
the restraint valid.e Whether the restraint be general or partial, ume 
qualified or qualified, if it is in the nature of a restraint of trade or 


business it is void, . 
Madhub Chundèr®%. Raj Coomar Doss, [3874] 22 W. R., 370, + 
* F.A. F. O. No. 1760f Ior4. ; 
XIII ae R X 


CIVIL 


191% 
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ShatkhKalu v, Ram Saran Bhagat, [1909] 13 C. W. N., 388. 
The business which the agreement is in restraint of is the busi- 
ness of deriving gain or profit from allowing a market to be held on 


POTHI RAM | the defendant's land. He derives gain in the shape of rent or tolls 


D, 
e ISLAM 
FATEMA 


Piggott, J. 


“It is accordingly dismised. 


for the use and occupation of his land. The word “ business” is one 
of very general import. The use of the words “ business of any kind” 
.in section 27 is intended to give the term “ business” its widest pos- 
sible scope, Anything which occupies the time and attention and 
labour of a man for the purpose of profit is business. Any act having 
for its object the acquisition of gain comes within the term. 
Smith v. Anderson, [1880] 15 Ch. D., 247; at p. 258. 
The appeal was summarily rejected. 
- The judgment of the Court was delivered by ° ; 
* PIGGOTT, J.—The question raised by this appeal is the applica- 
bility of the principle laid down in section 27 of the Indian Contract 
Act (LX of 1872) to the circumstances of this particular case. It is 
alleged that the defendants, who are land-holders, had entered into 
a contract with certain neighbouring land-holders, as to the hold- 
ing of markets on their respective lands. The plaintiffs sued for en- 
forcement of this contract and for damages, The first court threw 
out the case on the finding that the agreement was void, in that it 
was an agreement restrainirig the defendants from exercising a 
lawful profession, trade or business, and that, consequently, it was not 
necessary to go into any of the other questions’raised by the plead- 
ings. The lower appellate court has reversed this decision and re- 
manded the case for trial on the merits. The question is whether 
the owner of land entering into an agreement with the owner of’ 
neighbouring land, to the effect that a market for sale of cattle shall 
not be held on the same day on the lands of both of them is enter- 
ing into an agreement which is void under section 27, aforesaid. 
It seems to us that a landlord who, in return for market tolls or fees, 
allows a cattle-market to be conducted on his land is not thereby 
exercising the trade or business of selling cattle. Ifhe is exercising 
any business at all, he is exercising the business of a land-holder, 
and the agreement on his part not to allow,his land to be used for 


“some particular purpose on some particular day is not an agreement 
restraining him from exercising his lawful profession, trade or busi- 


ness. These considerations are sufficient to dispose of this appeal, 


B. K. M, De a ~ Appeal dismissed, 
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MATHURA PRASAD (Applicant) 
ý VErSUS 
RAM CHARAN LAL (Opposite party) ® 


Code of Civil Procedure (A fV. of 1908) O. 9, v. 13— Setting aside of ex-parte 
decree—Appeal pending—Power of Court—Valuation of suit—Appellant 
having right to part—Valuetn appeal, 


An application for setting aside an ex-parte decree was made by a de- ° 
fendant while an appeal preferred by other defendants was pending in the ° 


High Court. The anpligation was not heard tiff the decision of the appeal. 
Held that after the decision ofthe appeal by the High Court the pwer 
court could not alter or amend its decree. 


a When the subject-matter of a suit upon a mortgage is aver Rs. 5,000 


but one defendant has an interest in the property worth only Rs. 200 he 
can value his suit at that amount. 


FIRST APPEAL from an order of Khwaja Abdul Ali, Addition- 
al Subordinate Judge of Cawnpore. 

In a suit upon a mortgage a decree was passed against several 
defendants. One of the defendants, against whom the decree was 
passed ex-parte, applied to have the ex-parte decree set aside under 
Order 9, rule 13 Civil Procedure Code. Sometime after this appli- 
cation had been filed the defendants who-had contested the suit 
appealed against the decree, When the application for restoration 
came on for hearing it was found that the record of the case had 
gone up to the appellate court. The hearing of the application was 
postponed from time to time on the ground that the record had not 
come back from the appellate court. After the appeal had been 
decided and the record had come back the court took up the ap- 
plication and dismissed it on the ground that it had no jurisdiction 
to set aside the decree after it had been confirmed by the appellate 
court. The applicant appealed from this order. 

Benode Behart, for the appellant—-When the application for 
setting aside the ex-parte decree was made in the original court 
no appeal against the decree had been filed. That court certainly 

_had jurisdiction to entertain the application. The fact that subse- 
_ quently an appeal was filed against the decree and was pending in 


the appellate court*when the application” came on for hearing did 
* F, A. F. O. No, Ì6 of 1y14, 


1915 


January, 18. 


CHAMIER, J. 
Piccort, J. 
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CIVIL not deprive the original court of its jurisdiction to deal with the 
195 application. J am supported by the following cases :— 
Mena Kumud Nath v. J ofindra Nath, [1911] 1. L. R., 38 Cals 394, 
ON z Damodar Manna v. Sarat Chandra Dhal, |1909] 13 C. W. N., 846, 
SRAM e Chenna Reddiv. Peddaobi Reddi, [1909] |. Le R., 32 Mad., 416, F. B. 
LAL Baldev Ram Dave, (for Sundar Lal), for the respondent.— When 


a decree has been appealed against and while the appeal is pending 

the original court cannot continue to exercise jurisdiction at the 
‘instance of any of the defendants against whom the decree was ev- 

- e parte, The power of that court to deal in any way with the litiga- 
e tion is completely in abeyance except only to execute the decree. 


Ramanadhan Chetti v. Narayanan Chetty, [1964] J. k. R., 27 Mad, 
e 602, 


° Dhanai Sardar v. Tarak Nath, [1910] 12 C. L. J., 53. 


Aiie 

Atall events, after the appeal has been decided the original 
decree ‘ceases to exist and becomes merged in the appellate decree ; 
and the original court cannot, thereafer, alter, amend or interieng 


with the original decree. i 


Brij Narain v. Tefbal Bikram, [1910) I. L. Rọ, 32 All, 295. P. C, 
Sankra Bhatta v. Subraya Bhatia, [1907] 1. L. R., 30 Mad., 535, 
Dhanai Sadar v. Tarak Nath, [1910] 12 C. L. J., 53. 


This was also pointed out in the case in I: L R., 38 Cal., 394, 
cited by the appellant. In the casein 13 C. W.-N., 846, the appeal 
was pending. : 

Benode Bekari, in reply.—In the ‘present case the application 
for reStoration was filed before the appeal was filed. That is a dis- 
tinguishing feature. The lower court should have proceeded to try 
and dispose of the application on the merits. It was no fault of 
the appellant that the court put off the hearing of the application 
again and again, and waited until after the appeal was decided. 
The appellant has been wrongly deprived of his remedy. 


The judgment of the Court was delivered by 


Chamier, J. - | CHAMIER, J.—This is an appeal against ‘an order of the Addi- 
téerffal Subordinate Judge of Cawnpore, dismissif'g an application 
` presented by the appellant to have a decree passed against him gt- 
parte set aside on the’ ggyound fhat he received no notice of the iñ- 
` stitution of the suit. It appears that the suit Was one on a mort- 
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gage and that there were several defendants including the present 
appellant. The case was decided by the court of first instance on 
September 29th, 1911. On November 30th, 1911 the present appel- 


lant presented his application to have the decree set aside as against ° 


him. When the application was called on for hearing it was discover; 
ed that the file of the original suit had been sent to this Court in 
consequence of an appeal which had been filed by other defendants. 
The hearing of the applic&tion was put off from time to time, the 
court apparently being of opinion that it was unnecessary or im- 
possible to take up the application until after the appeal had been 
disposed of by this Court. The appeal was disposed of by this 
Court on February 24th, 1913 and after the regord had been return- 


‘ed to the cofrt below the dpplicant’s application was taken up. It 


was dismissed by the Subordinate Judge on the ground that he had 


_no jurisdiction to alter or set aside the decree passed by him inas- 


much as it had been confirmed by and become, as he says, merged 
s 

in the decree passed by this Court. We have been referred to se- 

veral decisions bearing on the question whether a court of first in- 


_ stance has power to alter ar set aside its decree after an appeal has 


been filed against that decree. There seems to be some difference 
of opinion on the question whether a lower court can entertain an 
application for review or to set aside or alter its decree while an 
appeal against the decree is pending in a superior court, but all the 
authorities seem to be agreed that when a decree has been passed 
by the superior court the lower court cannot alter or amend its dec- 
ree. In the present case as shown above the application of the ap- 
plicant was made before the appeal was filed to this Court and it 
may be that even after the appeal was filed the Subordinate Judge 
might have disposed of the application. But now that the decree 
of the lower court has been superseded by the decree of this Court 
we feel bound to hold that the, Subordinate Judge has acted rightly 
in rejecting the application. It seems to us that the appellant ought» 
to have insisted on having his application heard, and, if the Subor- 
dinate Judge declined to take up the application be should have 
applied to this Court for an order requiring the Subordinate Judge 
to take up the application, or he should have presented an origiaal” 


- application to this Court to set aside the er-parte decree. As 
matters now stand nothing can be done; the appeal must be, 


dismissed. ..- 


- i 
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The respondent contends that the appeal lras been under- 
valued. The valuation of the original suit was over Rs, 5,000, 
and a decree was passed in favour of the plaintiff for over 
Rs, 6,000, and it is contended that the proper valuation of this ap- 


peal is the amount of the decree passed on the mortgage. We are 


not prepared to accept this contention. The appellant is interest- 
ed only in a small portion of the mortgaged property which he says 
he’ purchased in execution of a decree passed before the mortgage 
in suit. The measure of his interest in the suit appears to us to be 
the value of the property which he held. He valued his appeal at. 
Rs. 200, and there is nothing to show that this valuation is erro- 
neous. The appeal is dismissed with costs. 
B. K. M. G ` 
° Apbeal dismissed. 


BUDDHU AND OTHERS (Defendants) 
versus 
DIWAN AND OTHERS (Plaintiffs)® 


Limitation Act (IX of 1908), section 5—Circumstances of delay not explained— 
Discretion of court—Barrister—Liability for negligence. 


An appeal was filed before a District Judge 37 «days beyond time and no 
explanation was given of the delay except that the counsel engaged had 
returned the papers after the time for filing the appeal had expired. The 
Judge admitted the appeal under section 5 of the Limitation Act. Held 

“that there was no sufficient cause for the delay and the Judge in 
admitting the appeal had not exercised a judicial discretion and the High 
Court could interfere in second appeal. 


Per Richards, C. J. Where it is shown that an Advocate who is a 
Barrister or other professional gentl€man received and accepted instruc- 
tions to file an appeal or make an application and the client lost his 
right to appeal or make the application as the result of the negligence of 
the Barrister or practitioner to file the appeal or application within time, 
such Barrister or Vakil would be liable in a eourt of law. i 


p APPEAL under section 10 of the Letters Patent from a judgment 


of Mr. Justice Sundar Lal (reported in 12 A. L, J. R., 837), revers- 
ing a decree of L. Jopnston Esq., District Judge of Meerut, who 


7 P. A. No. 72 of gt. 
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reversed a decree of Sheikh Muhammad Husain, Additional Sub- 
ordinate Judge. 


Claim for recovery of money. 
The court of first instance decreed the claim in part. 


The lower appellate court reversed the decree, . 
The Hon’ble Mr. Justice Dr. Sundar Lal allowed the appeal. 
Defendants appealed. , l 

R. K. Sorabji, for the appellants. 

Tef Bahadur Sapru, for the respondents. 

The following judgments were delivered. 

RICHARDS, C. J.—The facts connected with this appeal are fully 
reported (See 12,A. L. J. R, 837). It appears that a suit was 
brought before the Additional Subordinate Judge claiming dam- 
ages for malicious prosecution, The suit was decreed in part on 
the 2nd of December 1912. Copies of the decree and judgment 
were delivered to the defendant on the Ioth of December,” The 
defendant had upto the 3rd of January 1913 to appeal to the Dis- 
trict Judge. No appeal was filed until thirty-seven days after that 
date. An application waè then made to admit the appeal though 
late. The appeal was admitted. The only fact that the learned 
District Judge had before him when admitting the appeal were set 
forth in an affidavit in which it was stated that instructions had 
been given to Mr. Weston, a Barrister, together with a sum of Rs, 
40, for the purpose of filing an appeal. No affidavit of Mr. Weston 
was filed. No explanation was given why Mr. Weston did not file 
the appeal. Nor was it even alleged that the non-filing of the 
appeal to the District Judge was due to Mr. Weston’s negligence. 
Under these circumstances the learned Judge of this Court con- 
sidered that the District Judge had not exercised a judicial discre- 
tion when allowing the appeal to be filed after time. 1 do not 
think that we would be justifitd in setting aside the decree of this 
Court. Even if the non-filing of the appeal were due to the neglect 
of Mr. Weston the court could hardly lay down a general rule that 
the neglect of the legal practitioner éngaged is always to be deem- 
ed a sufficient reason for admitting an appeal, or application, after 
the time prescribed by law. `~ 

It is suggested that if that appeal is not admitted the client 
asq remedy nbecoawse no suit lies againsf a Barrister for neglect 
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I do not at all agree to this suggestion. I do not wish to be taken 


‘as expressing any opinion as to whether or not Mr. Weston was 


negligent, It may have been that he got some special instructions 
from his client as to the filing of the appeal. But iñ my opinion 
if it was shown that an advocate who is a Barrister or other pro- 
fessional gentleman, received and accepted instructions to file an 
appeal or make an application and the client lost his right to ap- 
peal, or make the application as the resylt of the negligence of the 
Barrister or practitioner to file the appeal or application within time, 
such Barrister or vakil would be liable to his client in a court of law, 

I would dismiss the appeal. 

BANERJI, J.—I also am of opinion that the appeal should be 
dismissed. The leafned Judge in the cpurt below did not subject 
the reason alleged for the delay of thirty-seven days in the filing of 
the appeal to such scrutiny as he was bound to do. He must, there- 
fore, be taken not to have exercised a judicial discretion in admit- 
ting the appeal beyond time. On this ground alone I would hold 
that the learned Judge of this Court was justified in reversing the 
decision of the learned District Judge. I do not think it necessary 
to express.any opinion on the other péint ; „touched upon by the 
Jearned Chief Justice in his judgment. 

By THE COURT :—The order of the Court is that the appeal is 
dismissed with costs, 


Appeal dismissed. 
INDRAJ (Plaintiff) 
versus 
: CLEMENT (Defendant) A 


Pre-emption—Prior right given to co-sharers— Offer to a co-sharer— Refusal to 
give more than a certain price—Refusal— Conduct.. 

According to a custom of pre-emption prevailing in a village the vendor 
was bound to offer the property for sdle to his co-sharers and only in case 
of their refusal he could sell to strangers. The vendor offered the property 
in dispute to the pre-emptor who offered only Rs 160 for it and ‘refused to 
give more’. The vendor thereupon sold it for Rs 235 to the defendant. 
Held that the conduct of the plaintiff amourted to a refusal to purchase 
e the property when it was offered to him. 

SECOND APPEAL from a decree of L. Jobnsten Esq., District 
Judge of Meerut, nuns a decree of the Additional Munsif of 


Ghaziabad. 
=, A. No. 53 of 1915, 
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Surendra Nath Sen, for the appellant 


The appeal was heard under Order 41, rule 11 of the Code of 
Civil Procedure. 


The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit for pre-ensp- 
tion. The alleged custom is that the co-sharer wishing to sell must 
first offer the property to his co-sharers. In the present case the court 
below has found that the vendor, wishing to sell first offered the 
property to the plaintiff and that the plaintiff offered only Rs. 160 
and ‘refused to give more.” The vendor then went to the vendee 
and sold the property for Rs, 235. The court below has found undere 
these circumstances that the plaintiff refuse to purchase the pro- 
perty and on that ground dismissed the suit. If this finding is jysti- 
fied it concludes the appeal. It seems to us that the court below was 
not only justified but was perfectly right in holding that the con- 
duct of the plaintiff amounted to a refusal to purchase the property 
when it was offered to him. The vendor was entitled to assume that 
the plaintiff would not give Rs, 235 when he had refused to givé more 
than Rs. 160. ` 2 


Reliance: is placed upon the case of Kankaita Lal v. Kalka 
Prasad (1). In that case no doubt-the court held that the vendor 
was bound, whep he had concluded a definite arrangement with a 
stranger to offer the property to the person entitled to pre-empt, 
although he had previously refused to purchase. It does not appear 
very clearly from the report what was the custom found to exist. 
We think it can hardly be contended that where the custom is that 
the first offer must be made to the co-sharers the vendor must, after 
offering the property to the co-sharers, find a stranger willing to 
buy, conclude a bargain with him, and then return to his co-sharers 
and offer the property to them. Surely ina case like the present 
the vendor has complied with the custom if he has informed the 
pre-emptor of his desire to sell and ascertained from him either 


that he does not wish to buy or the price beyond which he is not 
willing to go. It would almost seem that a custom which required 
the vendor to do more than this would be an unreasonable cugtom, 
Of course the vendor must give clear information of his inten- 
tion to sell and we are very far from saying that if the pre- emptor 

e [i905] I. L, R,, 27 at 670. 
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expressed his willingness to purchase at a specific prjce the vendor 
would be ‘justified in selling the property for practically the same 
price to a stranger without first informing the pre-emptor. In 


other words the vendor must act dona fide and the pre-tmptor must 


have a fair opportunity of purchasing the property. Under the 
citcumstances of the present case we think the view taken by the 
court below was correct and dismiss the appeal. ° 

" Appeal dismissed. 


WILAYAT ALI KHAN AND ANOTHER (Plaintiffs) 
‘ versus ° Ra j 


GHANI KHAN AND ANOTHER (Defendants)* 


F7 urisdiction—Suit transferred to subordinate court—Appeal in court where 
ce sutt originally filed. 

A suit was filed in the court of the Subordinate Judge. After, the filing 
of the suit, the Munsif’s jurisdiction was raised and the case was transfer- 
ed to him. An appeal from the Munsifs decree was filed in the court of 
the District Judge who transferred it to the Subordinate Judge in whose 
‘court the suit was originally filed. Heid that the Subordinate Judge had 
jurisdiction to hear the appeal’ 


SECOND APPEAL from a decree of Pandit Suraj Narain Majju, 
Officiating Subordinate Judge of Farrukhabad, reversing a decree 
of Babu Jotendro Mohan Bose, Munsif. 


Claim for recovery of possession. 


The court of first instance decreed the claim. i 

The lower appellate court reversed the decree. 

Plaintiffs appealed. l 

Surendro Nath Sen, for the appellants. 

Satish Chandra Banerji, Gulsari Lal and Saiduddin, for the 
respondents. 


The judgment of the Court was delivered by 
e- BANERJI, J—The first contention raised in this appeal is that 
t@learned Subordinate Judge who heard the appeal was not com- 
petent to do so, The basis of this contention is that the suit when 
. — e *S. A. No. 65 of 1914. 
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originally filed was filed in the court of the Subordinate Judge hav- 
ing regard to its valuation, Subsequently the jurisdiction of the 
Munsif to hear suits of that value was extended and the suit was 
accordingly transferred to the file of the Munsif. It is admitted 
that the case was never tried by the Subordinate Judge. An ap- 
peal from the decision of the Munsif was presented in the court of 
the District Judge who transferred it to the Subordinate Judge and 
the learned SubordinateJudge heard the appeal. There can be no 
doubt that the appeal from the Munsif’s decree lay to the court of 
the District Judge and that the District Judge was competent to 
transfer it to the Subordinate Judge. Upon such transfer being, 
made the learned Subordinate Judge had full jurisdiction to hear 
the appeal There was fothing to preclude the Subordinate Judge 
from hearing the appeal and the mere fact that at one time the 
plaint had been presented in his court does not take away his juris- 


diction to hear the appeal. s 


The next point urged raises a question of fact which is con- 
cluded by the finding of the court below. 


-_ % 
The appeal therefore fails and is dismissed with costs. . 
Appeal dismissed, 


THE MUNICIPAL COMMITTEE AJMERE (Defendant) 
versus 
KIFAYAT ULLAH (Plaintif).* 


Ajmere Regulation (I of 1877), sections 85, 141—Notice by plaintiff—No action 
by Municipal Committee within the time prescribed—Sutt—Maintatnability 
of —Civil Court. 

K gave a notice to the Municipal Board of Ajmere of his intention to 
re-erect his house. No action was taken by the Board within the month 
provided by law and K began the construction. The Board served a 
notice upon him to stop building and to submit a fresh notice and a fresh 
plan. He stopped work and brought this suit for damages in the Civil Court. 
Held, that the Municipal Committee having failed to issue any directions 
within the mopth provided by law had no authority to take action undér 
section 85 (2). Held also, that section 141 of the Regulation did not dust 
the jurisdiction of the Civil Court where the Municipal Committee was doing 
an act under cover of the Regulation which itghad no right to de. ° 

> ¥#Civ. Mis. No, 252 of 1914 
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CIvIL MISCELLANEOUS REFERENCE made by the *Commissioner 
1915, Ajmere Merwara under section 18 of the Ajmere Courts Regula- 
s Tae tion I of 1877: 

aa * ‘The facts are fully set forth in the judgment ; shortly stated, 
“AYMERE they were as follows :—The plaintiff, wishing to re-build a wall of 
Krrayar his cattle-shec situate within the Ajmere Municipaltty, gave the 
ULLAN notice required by section 85 (1) of the,Ajmere Municipal Regu- 
lation (V of 1886). Not hearing anything from the Municipality 
within a month thereafter he proceeded to re-build the wall. After- 

e wards the Municipality issued a notice to him saying that he had | 


e commenced to build in contravention of section 85 (1) and he must 
stop the work. He%topped the work accordingly and then sued 
thg Municipality for a declaration that the nofice issued by it was 

. illegal, and for Rs. 30 as damages, The Municipality pleaded iter 

. alta that the suit was not maintainable in the Civil Courts, The 
suit was decreed and the decree was upheld in appeal by the Com- 
-missioner (also District Judge). The defendant Municipality then 
applied for and obtained a reference to the High Court of the 
question, whether the suit was maintainable. 


Sarat Chandra Chaudhri, for the defendant applicant,—The 
matter in suit being one within the special and peculiar discretion 
of the Municipal Board and they not having exceeded this discre- 
tion the Civil Courts have no power to interfere with this exercise 
of the absolute discretion vested in them. The heading of the 
chapter in which section 85 occurs shows that it is a matter of 
sanitation and public safety and convenience; these matters are 
regulated by the Municipality and their jurisdiction shoyld not be 
encroached upon by the Civil Courts. The words “ within one 
month” in section 85 clause (1) refer to the words “shall obey.” 
Even if they be construed to refer to the words “ directions...... 
given by the Committee” that would not mean that if the Muni- 
cipality did not issue any directions within a month the person 
wishing to build would have an absolute right to build in any way 
he pleased. There is no provision in the Ajmere Municipal Regu- 
latign that if the Municipality does not give any reply within one 

. month then it should be deemed to have approved of the proposed 
building absolutely. Section 141 provides a special remedy in 
cases where the Municipality has exceeded «its powers and acted 
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illegally. In such cases the matter is to be decided by the Com- 
missioner or District Magistrate when this special remedy is pro- 
vided by the Act the ordinary courts have no jurisdiction in such 
matters. f ae 

Damodar Das, for the plaintiff opposite party, was not heard. 

The judgment of the Court was delivered by i 

CHAMIER, J.—This is a reference by the Commissioner of 
Ajmere Merwara, ander s@ction 18 of the Ajmere Courts Regula- 
tion I of 1877. The facts stated in the reference are that one Kifayat- 
ullah on July 23rd, 1907, gave the Municipal Committee of Ajmere 
notice in writing of his intention to re-erect a certain building within 
the limits of the Ajmere Municipality and with his application sub- 
mitted a certain plan, On*October 2nd, 1907, the Municipal Com- 
mittee issued a notice to Kifayat-ullah to the effect that he had 
contravened the provisions of section 85 of the Municipal Regula- 
tion by beginning to re-erect without permission, and required him 
to stop the work at once and submit an application for permission 
to build along with a plan. He was further told not to resume 
building until he receivedythe orders of the Committee for if the 
Committee found that the proposed building was objectionable it 
would have to be removed. On receipt of this notice Kifayat- 
ullah stopped the work. On March toth, 1908, Kifayat-ullah brought 
a suit for recovery of Rs. 30, on account of damage which he 
alleged he had suffered in consequence of the Municipal Committee 
having stopped the work and for a declaration that the notice was 
invalid. The Subordinate Judge gave the plaintiff a decree and 
his decree was affirmed on appeal by the Commissioner; but on 
an applicatjon made by the Municipal Committee under section 17 
of the Ajmere Courts Regulation, the Commissioner has referred to 
this Court the question whether the suit was maintainable. The 
contention of the Municipal Committee appears to be that as it is 
invested by the Municipal Regulation with a wide discretion in 
matters of this kind, no suit can be maintained ina Civil Court 
with regard to them. Section 85 of the Municipal Regulation lays 
down that every person intending to erect or re-erect any building 
shall, if required to do so by rules made by the Committee in thise 
behalf, give notice in writing of his intention to the Committee and 
shall, if required to do so, submit a plan showing the level at which 
the foundation and the lowest floor are proposed to be laid and a° 
specification of the works intended to be constructed and the 
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materials to be used, and shall obey all written directions consistent 
with the Regulation given by the Committee within one month 
after receiving such notice either prohibiting the erection or re-erec- 
tion or in respect of a number of other matters detailed in the 
section. An attempt was made in the court of the Commissioner 
“to show that the notice given by Kifayat-ullah did not comply 
with the section. The Commissioner declined to allow this point 
to be taken for the first time in- appeal and we must assume that, 
the notice given in this case complied with the requirements of the 
law. As we read section 85 if the Municipal Committee wishes to 
prohibit the erection or the re-erection of a building or to give . 
directions with respect to any of the matters detailed i in the section 
it must issue its directions within one ‘month after ‘receiving the 
notice. In the present case the Municipal Committee’ allowed 
more than one month to elapse before communicating with Ki- 
fayatullah, and, when it did communicate with him, it did not issue 
a notice as it might have done under sub-section (2) of the section 
requiring the building to be altered or demolished, but it required 
him to stop the work and ‘submit a fresh application. If Kifayat- 
ullah gave a notice which did nct comply with the law it should 
have been regarded as no notice at all and the Municipal Com- 
mittee could have required him to alter or demolish the building ; 
but as it must be taken that the notice given was in compliance 
with the law, and as the Municipal Committee did not issue any 
directions within one month of the receipt of the notice, the Mu- 
‘nicipal Committee had ho authority to take any action under sub- 
section 2 of section 85. It was suggested that section 141 of the Re- 
gulation barred the jurisdiction of the Civil Court in cases of this kind. 
That section empowers the Commissioner or the District Magis- 
trate to suspend the action taken by a Municipal Committee or to 
prohibit the doing of an act which ig about to be done in pursuance 
eof or under cover of the Regulation in certain cases. It seems to 
us doubtful whether section 141 was intended to apply to such 
cases as this. Even if it can be construed so as to cover such cases 
we cannot treat it as barring the jurisdiction of a Civil Court to 


e ` . 
gpacrtain a suit for damages at the instance of a person who has 


been wronged by an illegal action of the Committee. In our opini- 


On the suit was maintainable and this is our answer to the reference, 


Let the papers be returned. : 
BKM Judgment for platntif. 
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BALBHADDAR CHAUBE (Defendant) * cw 


VETSUS ó 1915 
: intip % a 
l i SOMARU RATI (Plaintif). Feorsiney, 5 
Res judicata— Civil and Revenue Court—Decree of Revenue Court for rent— _—— 


Suit for declaration—Agra Senancy Act (II of 1901), section 79—Disposses- BANERJI, J. 


ston by landlord— Right—Kemedy lost. 

A Revenue Court has no jurisdiction to entertain a claim between rival 
claimants toa tenancy. A decree for rent therefore does not operate as a ° 
bar to the maintenance of a suit for declaration of right to a tenancy œ 
against a rival claimant. e 

Where a ? Zemindar lets land to the plaintiff and errai lets it to 2 
third party who dispossesses the lessee, keld that the dispossession must be 
deemed to be a dispossession by the landlord anda suit for possession 
must be brought in the kKevenue Court within six months of dispossgssion. 
Sukhai v. Ram Prasad, 7 1. C., 486, referred to, 7 

Held also that if a plaintiff allows his remedy to be barred he loses his 
right to the tenancy. eT Ram v. Deoki Rat, I. L. R., 21 All, 204, 
followed. 

SECOND APPEAL from a decree of Pandit Sri Lal, District Judge 
of Ghazipur, modifying a decree of Baþu Ram Ugrah Lal Srivas- 
tava, Munsif of Saidpur. 
Claim for actual possession. 
The court of first instance decreed the claim in part. 
The lower appellate court modified the decree. 
Defendant appealed. 
Parmeshwar Dayal, for the appellant. . 
Lakshmi Naratn, for the respondent. 
The following judgment was delivered by . 


BANERJI, J.—This and the connected appeal No. 274 of 1914 Banerji, J. 


arise out of a suit brought by+the plaintiff Somaru Rai for posses- 
sion of nine plots of land under the following circumstances. The” 
land in dispute lies in the zamindari of Lachmi Narain, who granted 
him a lease of the said plots for a term of sixteen years on the 11th 
of January 1904. On February 12th, 1906 the same Lachmi Narain e 
granted a perpetual lease to the appellant, Balbhaddar Chaube,M 
respect of the said lands and other property and he got mutation 
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of names effected in favour of Balbhaddar. Subsequently in 1908 he 
sold his zamindari to the other defendants, Balbhaddar brought a 
suit in the Revenue Court against the present plaintiff for arrears 
of rent in respect of three out of the disputed plots, namely, Nos, 116 
165 and 2939, on the allegation that the plaintiff was his sub-tenant. 


“Somaru Rar *He obtained a decree on the 13th of January 1913. It is statedin 


Banerji fi, Je 


the plaint that suits were brought for arrears of ret in respect of 
some of the other plots against SAs4m7,tenants holding those plots 
and decrees were obtained against them. All this, according to 
the allegations in the plaint, took place before 1909. The plain- 
tiff states that these acts amounted to his dispossession and he 
accordingly brought the present suit for recovery of possession and 
damages in the Civfi Court. The defendants to the suit are Bal- 
bhaddar, the subsequent lessee, Lachmi Nardin the former zamin- 
dar and the purchasers of the zamindari from Lachmi Narain. The 
court of first instance dismissed the claim in’ respect of the 
three*plots Nos. 116, 165 and 2939 and decreed, in regard to 
the remaining plots. The claim for damages was dismissed. The 
plaintiff filed an appeal as regards the portion of the claim dis- 
missed and Balbhaddar appealed against that portion of the decree 
which decreed the claim in respect of the plots other than the three 
plots mentioned above. The learned Judge allowed the appeal 
of the plaintiff and dismissed the appeal preferred by Balbhaddar, 
so that it decreed the plaintiffs claim for possession ofall the nine 
plots. The defendant Balbhaddar has preferred these appeals. As 
regards the three plots 116, 165 and 2939 the contention put 
forward on his behalf is that the decision of the Revenue Court 
in the suit for arrears of rent operates as res judicata between 
the appellant Balbhaddar and the plaintiff Somaru. This conten- 
tion has, in my opinion, been rightly disallowed by the court below. 
So far as these plots are concerned the claim is between rival claim- 


ants to the tenancy and such a claifn could only be brought in the 


Civil Court and not in the Revenue Court. This has been held in 
several cases to which I need not refer. The subsequent suit now 
brought could not be brought in a court of revenue and conse- 


e quently the decision of that court in the previous suit was not the 


decision of a court competent to try the subsequent suit. 
As regards the remaining plots the main contention is that the 


* plaintiff has lost his tftle to the tenancy creatgd in his favour under 
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the lease granted to him on the 11th of January 1904 by reason of 
lapse of time. It is urged that the plaintiff was dispossessed from 
these plots so far back as 1906, and as he did not bring a suit to re- 
cover possession as against his landlord and the lessee from the land- 
lord, under section 79 of the Tenancy Act, within six months from 
the date of his dispossession, his right to the tenancy no longer sub- 
sists. It was admitted by the pleader for the plaintiff in the court 
of first instance, in a statefhent recorded on the 4th of June 1913, 
that the three plots 116, 165 and 2939 were in the actual cultivation 
of the plaintiff and that the remaining plots were cultivated by sub- 
tenants, It was stated that the plaintiff received rent from these 
tenants for two years, #. ¢, from 1904 to 1906 eand that since the 
year 1906 the rent*payable by the sub-tenants holding the six 
plots has been realized by the appellant Balbhaddar. It is conten&- 
ed, as I have said above, that the realization of rent by Balbhad- 
dar amounted to a dispossession by the land-holder and as thigtook 
place long before the institution of the present suit the plaintiff's 
right has become extinguished. This contention is supported by 
the ruling of this Court in Ram Lal v. Chunnt Lal (4). In that case 
the learned Judge who decided it held as follows :—“ When a land- 
holder lets land in the occupation of a tenant to a third party and 
- that third party acting under the land-holder’s authority takes pos- 
session of the land. then in my opinion the tenant must be deemed 
to have been ousted by the land-holder and his remedy is a suit 
under section 79 of Act II of 1g01,’the person claiming through the 
land-holder being joined as a defendant to the suit under the pro- 
visions of section 81 of the Act. Such a suit must be brought with- 
in six months of the date of dispossession.” This view appears 
to” have been accepted by Mr. Justice Chamier in Sukkat 
v. Ram Prasad (S. A. No. 1139 of 1909, decidedon July rth, 
1910)(#), The fact that on the plaintiff's own showing the rent pay- 
able by the tenants occupying the six plots mentioned above has 
been realized by Balbhaddar since the year 1906 by virtue of the lease 
granted to him by the zamindar shows that the plaintiff was dispos- 
sessed so far back as 1906 and this dispossession must be deemed to 
be a dispossession by the zamindar through his tenant. It appeass 
from the provisions of section 81 of the Tenancy Act that when a 
tenant is dispossessed by a person claiming through the zamindar 
(1) [1905] L L. R, ag All, 372. (2) 7 RC 486. 
XI 38 R f l 
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the tenant’s remedy is a suit under the Tenancy Aet for recovery 
of possession against the zamindar and the person claiming through 
him. Therefore the plaintiff's right to recover possession of the six 
plots having accrued leng prior to six months antecédent to the 
date of the suit the right to bring such a suit for recovery of pos- 
session has become time-barred. This circumstance not only bar- 
red his remedy but extinguished his right, as held in’ Dalip Ramv. 
Deokt Rai (8). That the dispossession Of the plaintiff was a dis- 
possession by the zamindar is also manifest from the fact that in 
the plaint itself it is stated that the zamindar brought suits for rent 
against some of the tenants holding the plots in question and ob- 
tained decrees and that the plaintiff himself regarded this as amount- 
ing to his dispossession. Furthermore, he has claimed relief not only 
against Balbhaddar but also against the zamindars, defendants. 
The plaintiff has thus ceased to have any right to the six plots other 
than*the three plots numbered 116, 165 and 2939. The claim as 
regards those three plots has been rightly decreed and this appeal 
must fail. The connected appeal must prevail. I.accordingly dis- 


miss this appeal with costs, ‘ 
Appeal dismissed. 


(3) [1899] I. L. R., 21 All, 204. 





MALLAH (Defendant) 
VETSUS f 
BEHARI AND ANOTHER (Plaintif s)® 
Advgrse possession—F oint occupancy holders—Suit by one for share of profits 
—Non-payment for several years—Ouster—Presumption. 

The plaintiffs and the defendant were once admittedly joint occupancy 
tenants of certain land. The plaintiffs sued to recover their share of profits 
and the defendant pleaded adverse possession. eld that it was for him 
to prove that he had ousted the plaintiffs from their share. Ganga Dhar 
v. Parash Ram, I. L. R, 29 Bom., 300, referred to. 


First APPEAL from an order of C. M. Collett Esq., First Addi- 
tional Judge of Aligarh. 
Defendant appealed. 
7 Mohan Lal Sandal, for the appellant. r 
Tej Bahadur Sapru, for the respondents, 
The judgment ofethe Court was delivered by 
* F. A. F. O. No. 117 of 1914. ` 
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CHAMIER, J.—This is an appeal against an order of the First 
Additional Judge of Aligarh, remanding for trial on the merits a 
suit which had been dismissed as barred by limitation by the Mun- 
sif of Bulandshahr, The plaintiffs and the defendant were co-sharers 
in an occupancy holding. The plaintiffs brought this suit for reco- 
very of Rs, %89-6-0 on account of profits of their share for the years 
1318 to 1321 Fasli on the allegation that the defendant had wrong- 
fully taken possession of the entire holding and refused to give the 
plaintiffs any portion of the profits. The Munsif found that the 
plaintiffs had failed to prove possession or enjoyment of profits 
within twelve years of the suit. On appeal the Additional Judge 
held that as the plaintiffs and the defendantghad been admittedly 
joint occupancy tenants ‘of the land, it was for the defendant to 
prove that he had ousted the plaintiffs from their share. In appeal 
it is contended that this view of the law is erroneous. In second 
appeal No. 1514 of 1913 decided on the 16th of Decembep 1914, 
we held that in a case of this kind the plaintiffs are entitled in the 
first instance to rely on the presumption that possession was held 
by the defendant on behalf of the plaintiffs, and that it lay upon 
the defendant to prove that he had set up an adverse title to the 
plaintiffs share to the knowledge of the plaintiffs for more than 
twelve years before suit. In the present case the defendant failed to 
prove this, It is urged that our decision in the case cited recognizes 
that there may be cases of an exceptional nature in which ouster 
may be presumed, and we are referred to the case of Gangadhar v. 
Parash Ram (1), on this point. We are asked to presume that the 
defendant ousted the plaintiffs from their share more than, twelve 
years before this suit. In the Bombay case the lower appellate 
court had held in effect on the facts that there had been an ouster, 
and the High Court said that it was impossible for them to hold 
that there was no evidence of such ouster. They therefore dis- 
missed the appeal. But in the present case the Additional Judge 
` has declined to presume that there was an ouster of the plaintiffs, 
and we are not prepared to hold as a matter of law that ouster 
should be presumed in the present case. All that is known is that 
for many years the plaintiffs did not receive the profits of their%Share. 
In our opinion the view taken by the Additional Judge was correct. 
We dismiss this appeal with costs. è n 
Appeal dismissed, 
(1) I. L. R, 29 Bom., 300. 
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CIVIL RANG LAL KUAR AND OTHERS (/udgment-debtors) 
1915 : versus š a 
February, 17, KISHORI LAL AND OTHERS (Decree-holders)* 
a ie e 
TupBALL, J. Agra Tenancy Act (I of 1901) Section 21 (2)—Occupancy holding—Mortgage 
RAFIQ, J. before the Act Transfer—Decree for—Execution of decree. 
Amortgage ofan occupancy holding was made before the passing of 
- ° the Agra Tenancy Act and a decree for possession was passed in favour 


of the mortgagee in 1912. Held that the mortgage having been made 
before the passing “of the Agra Tenancy Act the mortgagee was entitled 

e to possession. Babu Lal-v. Ram Kali, 3 A. L. J. °R, 40; Harbans Rat v. 
Sri Niwas Rao, 8A. L. J. R., 1301, referred to. 


* Held also that a decree for possession having been passed in favour of 
titg mortgagee the executing court was bound to execute it. 


SECOND APPEAL from a decree of Babu Ram Prasad, District 


Judge of Ghazipur, reversing a decree,of Maulvi Mohammad 
Husain, Subordinate Judge. 


Application fur execution of a decree. 


The court of first instance allowed the objection in part. 


The appellate court reversed the decree. 


Judgment-debtors appealed. 
M. L. Agarwala, for the appellants. 
Damodar Das, for the respondents, 


The judgment of the Court was delivered by 


Tudball, “J. TUDBALL, J.—This is asecond appeal by the judgment-debtors, 
An occupancy holding was usufructuarily mortgaged on January 
25th, 1900, to one Dwarka Prasad whose interest has now devolved 
upon the present decree-holders, Kishori Lal etc, Possession - 
was not given tothe mortgagee who brought a suit in which he 
sought in the alternative either to recover his money or get pos- 
session of the property. On June 6th, 1912 ‘a degree for possession 
was awarded to the mortgagee as such. An objection was taken 
in the course of the suit by the defendants that the transfer was 


s 
* E. S. A. No. 1002 of 1914. 
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illegal and that the plaintiffs were not entitled to possession. The 
court decided in favour of the mortgagee holding that the mort- 
gage was valid and that the plaintiffs as such were entitled to pos- 
session and accordingly it gave a decree for possession. Having* 
obtained the decree execution was sought and again the judgment- 
debtors came forward and pleaded that possession could not be 
given to the decree-holders in execution of the decree by reason 
of section 20 of the Tendncy Act. The Subordinate Judge allow- 
ed this plea and dismissed the application. The lower appellate 
court has set aside the decision of the first court and has ordered 
possession to be delivered to the decree-holders in execution of 


the decree. The judgment-debtors come hergin second appeal and i 


itis urged that whatever may have been decreed still clause 2 of 
section 21 says clearly that the interest of an occupancy tenantis 
not transferable in execution ofa decree of the Civil Court and 
therefore the Civil Court’s decree cannot be executed. In view of 
the decision of this Court in the case of Babu Lal v. Ram Bali (4) 
andin Harbans Raov, Sri Niwas Rao Kalin (2), the plea has abso- 
lutely no force atall. It*has been decided as between the parties 
finally in the course of this suit that the plaintiffs are entitled to 
possession. The decree has been obtained. Under the rulings of 
this Court the mortgage, which was made before the present Ten- 
ancy Act came iftq force, was a good one and the mortgagee was 
therefore entitled toenforce his decree. Over arid above this the 
executing court cannot go behind the decree. That decree states 
that the plaintiff shall be put into possession and the court is 
bound to execute it, There is no force in the appeal, we dismiss it 
with costs, j 
Appeal dismissed. 
(1) [1906] 3 A. L. J. R., 40. (2) [1911] 8 A. L. J. R., 1301. 


Tudball, J. 
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+ CIVIL DINA (Defendant) 
tgs * versus ‘ 


February, 8 HARKISHEN DAS AND OTHERS (Plaintiffs) * 
— Agra Tenancy Act (Hof 1901) Sch. I, Group B—Suit for efectrment under sec- 
BANERJI, J. tion 57 (b)—Appeal—Act on a part of land—Eyectment from whole—Liabi- 

lity for. ° 

The plaintiff granted a perpetual lease (which was held to be an agricul- 
tural lease) of about twelve and half acres of landto the defendant. The 
è defendant sublet about 2 acres to other persons, who were also made defen- 
s dants, for the purpose of making bricks, This suit was brought for eject- 
ment of thedefendagt on the ground that the defendant had done an act 
inconsistent with the purpose for which the land Was let.* Held that the 
e suit was one under section 57 (b) of the Agra ‘Tenancy Act and an appeal 


A against the decree of the Assistant Ccllector lay tothe District Judge. 
Lachman Das v. Nabi Bux, 6 A. l. J. R, 39, distinguished. 


efeld also that if a tenant does an act, inconsistent with the purpose for 
which the land is let, on a part of the land let out to him, he is liable to 
ejectment from the whole of the holding and not only a part of it. 
SECOND APPEAL from a decree‘ofB. J.#Dalal Esq., District Judge 
of Benares, modifying a decree of Pandit Lachman Sita Rem Kher, 
Assistant Collector, first class. 
Claim for ejectment. 
‘The court of first instance decreed the claim. * 
The lower appellate court modified the decree, 
Defendant appealed. i 
Braj Nath Vyas, for the appellant. 
Gokul Prasad and Parmeshwar Dyal, for the respondents. 
The following judgment was delivered by 


Banerji? J. BANERJI, J.—The plaintiff respondent granted a perpetual lease 
to the appellant in respect of fourteen plots of land covering an 
area of 12°54 acres. The appellant sublet two of these plots, the 
frea of which is 1°58 acres, to the defendants 2 and 3 for the pur- 
pose of making bricks and setting up brick-kilns, The defendants 
2 and 3 converted these plots into a brick-field and thereupon th 
suit out of which this appeal has arisen was* brought by the plain 
tiff against all the defendants for their ejectmeft from the entir 
holding on the ground that the defendants had done an act detri 


mental to the land in the holding and inconsistent with the purpos 
* S, A No. 345 of Igiq. 









VOL, XIN] HIGH COURT . 303 


for which it had been let, The suit purported to be one under CIVIL 
section 57, clause (2) of the, Agra Tenancy Act. The court of first 1915 
instance decreed the claim for ejectment but ordered the defendant- ae? a 
appellant to pay compensation to the plaintiff and directed that upon E 
payment of compensation ejectment shall not take place. On appeal : SARE IEF 
the learned District Judge affirmed the decree for ejectment but gave S 
the defendant-appellant liberty to remove the brick-kiln, an d restore ens 
the landto the condition, in which it was before it had been con- 
verted into a brick-field. The defendant No. 1 has preferred this 
appeal, The first contention put forward on his behalf is that the 
appeal from the decree of the court of first instance did not lie to the 
District Judge but lay to the Commissioner. This contention is in my e 
opinion unfenabl¢. As I have said above, tlfe suit was brought on 
the ground that by*reason of the defendant having done an act 
detrimental to the land in his holding and inconsistent with the 
purpose for which it was let, had rendered himself liable to eject- ° 
ment under section 57, clause (6). A suit for ejectment on one of the 

grounds specified in clause (4) of section 57 is one of the suits men- 

tioned in group B of the fourth Schedule to the Tenancy Act and 

an appeal from the decree in such a suit lies to the District Judge. 

In a suit of this description the sub-lessees from the tenant should, 

as provided in section 64 of the Act,ebe joined as parties, so that 

the circumstance of the sub-lessees being made defendants to the . 
suit did not alter its nature. It was not a suit on the ground that 


- 


the tenant had sublet in contravention of the provisions of the Act 
and did not come within the purview of clause (d) of section 57. 
The learned Vakil for the appellant has referred to the ruling in 
Lachman Das v. Nabi Bax (1). That case has, in my opinion, no 
application to the present, inasmuch as it was held in that case 
that it was a suit in which the land-holder sued for ejectment of 
’ the tenant and his sub-tenants on the ground mentioned in clause 
(d) of section 57 and was a Suit under section 31 (2) an appeal from 
a decree in which lay to the Commissioner. The present case is, 
as I have said above, acase in which the plaintiff sought to eject 
e defendants on the ground that they had committed the acts 
mentioned in clause (4) of section 57. The appeal therefore lay to 

the District Judge. z 
The next contention on behalf of the appellant is that the de- 
fendants have dona nothing detrimental te the holding or inconsis- 
(1) [1909] 6 A. L. J. R, 39 . 


* DINA 


D. 
HARKISHEN 
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tent with the purpose for which the land was let and that the lease 
granted to the defendant appellant was not a lease for agricultural 
purposes but permitted the defendant to build on the land and do 
any other act he liked in regard to it. This contention, which was 
also raised in the court below has, in my opinion, been rightly 
repelled by that court. From the terms of the lease it appears that 
it was taken for agricultural purposes. In the preamble of the lease 
it is stated that the defendant had asked ¢hat he should be given 
a right to cultivate the land, so that the main object of the letting 
was agriculture. No doubt the tenant was permitted to sink wells 
or make constructions on the land but these apparently were ancil- 
lary to the main object of the tenancy, vzg. agriculture, The build- 
ings which might be erected were apparently buildings,for keeping 
cat$le or implements of husbandry. Using a part of the land as 
a brick- field was clearly an act detrimental to the land for agricul- 
tural purposes and was inconsistent with the purpose for which the 
land was let. The appellant therefore in granting a sub-lease for 
the making of bricks committed an act detrimental to the land 
leased out to him and became liable to ejgctment from his holding. 
The learned Judge has allowed the defendant to restore the land to 
its original condition and has provided in the decree that if this be 
done the decree shall not besexecuted for his ejectment. Thishe 
has done in exercise of the powers vested in him by section 65. It 
is urged that the omission to restore the land sublet to the defen- 
dants 2 and 3 to its former condition should entail the ejectment 
of the appellant from that portion of his holding only and not from 
the entire holding. I cannot agree with this contention. Under 
section’ 57, clause (å), a tenant is liable to ejectment from his holding 
on the ground of any act or omission detrimental tothe land iñ 
that holding. If any such act is done in respect of a part of the 
holding he is liable to ejectment from the entire holding and not 
frgm that portion only. As the holding was one entire holding for 
which a lump sum was to be paid as rent the court could not order 
the appellant’s ejectment from a portion only of the holding and 
apportion the rent, thereby substituting a, different contract of 
tenancy for that into which the parties had entered. I according- 
ly dismiss the appeal with costs, but extend the time for restoring. 
the land to its former condition to four months from this date. ` 

° i e. . Appeal dismissed, - 


\ 


Ñ 


` 
Y 
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". © IBRAHIMJI (Decree-holder) 
VETSUS 
HASAN-UD-DIN KHAN (/udgment-debtor)® — . 


Limttation Act (Xx of 1908), section 15, article 182 (53)—Agreement not to 
execute decree—Whether binding—kunning of time—( ommencement of. 


An application for execution of a decree was made on 11th March, 1919 
by arrest of the judgment-debtor. The judgment-debtor applied to be dec- 
lared an insolvent. The pleader for the decree-holder stated that if the 
judgment-debtor withdrew his application he would not apply for the arrest 
of the judgment-debtor for two years. The judgment-debtor withdrew the 
application but dn,May 18th, 1910 an order for the arrest of the judgment- 
debtor was issued by the court but not carried out because the decree- 
holder failed to pay the diet money into court. The present application 
was made on 3rd May, 1913. Weld that the time began to run against the 
decree-holder from the date of the application (11th March, 1910)p: and not 
from the date of the order for arrest and that the present application was 
barred by limitation. Held further that the agreement not to arrest was not 
binding upon the judgm&nt-debtor as it had been broken and could not 
save the period of limitation from running against him. 

EXECUTION SECOND APPEAL from a decree of F. S, Tabor 


Esq., District Judge of Shahjehanpur? confirming a decree of Babu 
Trilok Nath, Munsif. 


Application for execution of a decree. 

The court of first instance allowed the objection. 

The lower appellate court confirmed the decree. 

Decree-holder appealed. 

Agha Haidar, for the appellant. 

Iqbal Ahmad, for the respondents., 

The judgment of the Court was delivered by 

TUDBALL, J.—The decree in the present case was obtained on 


November 30th, 1908. The first application for execution was 
\,made on February 17th, 1909. It was dismissed for default of 
prosecution. On March rith, 1910, a second application was 
made by the decree-holder for execution by arrest of the judg- 
ment-debtor. Thereupon the judgment-debtor applied to, the 
District Judge to be declared an insolvent, In the course of the 
insolvency proceedings on May 14th, 1910, the pleader for the 


. 
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decree-holder, who was one of the creditors, stated that if the judg- 
ment-debtor would withdraw his application in insolvency he 
would guarantee not to apply for his arrest in execution of his 


decree for a period of two years, To this the judgment-debtor’ 


consented and the District Judge struck off the application for in- 
sdlvency. This was on May 14th, 1910. The execution appli- 
cation of March 11th, 1910, was still pending and on May 18th, 
1910, the decree-holder’s pleader againeattended court and the 
Munsif directed that a warrant of arrest should issue. It is clear 
that a warrant of arrest was issued but that it was returned un- 
executed by the Nazir because the decree-holder failed to pay the 


* necessary diet money. It will be noted also that the decree-h 5l- 


der's pleader on this date called the attention ef the eourt to the 
fact that the necessary fees for the arrest of the judgment-debtor 
were in deposit in court. The present application for execution 
was made on May 3rd, 1913. It has been held by the courts 
below to be out of time and the decree-holder comes here in se- 
cond appeal, 


The first plea raised is that the application of March 11th, 
1910, is still pending and that this is merely a continuation of 
those proceedings. This in view of the order of the Munsif, dated 
June 2nd, 1910, striking off tht application by reason of the decree- 
holder's default of payment of the necessary digt money, and of 
the contents of the present application itself can have no force 
whatsoever. The present application is an application for execu- 
tion. It is not an application tendering diet money and asking 
the court to go on with the former proceeding. 

The next plea raised is that the present application is within 
three years of May 13th, 1910, the date on which the Murtsif direct- 
ed the issue of a warrant of arrest. It is urged somewhat lamely 
that the decree-holder’s pleader must on that day have orally asked 
the court to issue a warrant of arrest and therefore an oral appli- 
cation must have been made to take a step in aid of execution, 
There is no evidence on the record at all to prove that any such 
oral application was made and we cannot presume it. m7 
* It is next sought to persuade us to hold ‘that, the meaning of 
Article 182, Clause 5 of the Schedule to the Limitation Act is that 
the time from which the period begins to run is not the date of the: 
Application to the court*to take a step in aid o&execution but the 
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date on which the court actually takes the step. We fail to see that 
this clause means anything else but what the plain language there- 
of shows it to mean. The wording is “ where the application next 
hereinafter mentioned has been made, the date of applying etc’, 
etc.” ; R 
Lastly it is said that by reason of the agreement of May 14th, 
1910 the decree-holder is entitled to credit for the two years follow- 
_ing that date. In the first place the decree-holder did not abide by 
that agreement for on the 18th of May the court issued a warrant 


of arrest. . Moreover section 15 of the Limitation Act does not ap- 


ply for there was no order for suspension nor was there any injunc-. 


tion there was no reason why the decree shquid not have been exe- 
cuted inany other mannerthan by the arrest of the judgment-debtor ; 
and lastly that agreement did not prevent the decree-holder from 
„applying within the period of limitation for execution. In our opi- 
nion the orders of the courts below are perfectly correct. There is 
no force in this appeal. It is therefore dismissed with cost8. 

j 7 Appeal dismissed. 


` MOHAMMAD MASIH-UL-LAH KHAN AND ANOTHER 
(Plaintiffs) 
Versus 
A JARAO BAI AND OTHERS (Defendants) $ 
Code of Civil Procedure {Act V of 1908), Order 22, rule ro —Decree for redemp- 
© tion—Transfer of Property—Suit pending—Purchaser—Right to be made 
a party. 

A decree was passed for redemption of the property in dispute. The 
property was sold by the plaintiff to the appellants who applied to be made 
plaintiffs. The Subordinate Judge dismissed the application holding that 
noexécution proceedings were pending when the application was made 
and that the decree had not been sold to the appellants. 

. Held, that proceedings after the passing of a preliminary decree for sale 
are proceedings in the suit and that the suit was pending atthe date when 
the application was made by the appellants, /fe/d also that the appellants 
by the purchase had acquired an interest in the property and were entitled 
to be made plaintiffs. F 

EXECUTION FIRST APPEAL from a decrée of Babu Banke Bi- 
hari Lal, Second Additional Sudordinate Judge of Aligarh, 


Application’ for gRECUEON of a decree. e . 
* E. F. A. 129 of 1914. i = 
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The court of first instance disallowed the application. 

A preliminary decree for redemptionofan usufructuary mortgage 
was passed on 22nd December 1908. The decree fixed a certain time 
“within which the money was to be paid into court, On appeal the 
High Court upheld the decree on 19th May, Ig10.and extended the 


. time for payment upto 19th November 1910. The money was not 


paid in by that date. No application was made by the defendant 
mortgagee under clause (4) of Order 34," ‘rule 8, Civil Procedure 
Code, On 12th October 1912, the plaintiff decree-holder sold the 


‘mortgaged property to certain persons and left with them a sum of 


money sufficient for redemption in accordance with the terms of 
the decree. The saleedeed did not specifically assign the decree, 


. On 6th April 1914 the vendees applied td be substituted as plain- 


tiffs in place of their vendor so that they might pay the decretal 
amountinto court. This application was dismissed and the ven-` 
dees aypealed to the High Court. 


S. M. Sulaiman, (with B. E. O'Conor), for the appellants.—In 
spirit and in substance the sale-deed conveys all the rights of the 
original plaintiff mortgagor including the benefit of the redemption 
decree and the right to continue the suit. The mortgagor did not 
reserve forherself her rights ander the redemption decree. That 
a sufficient portion of the sale consideration was left with the ven- 
dees toenable them to obtain redemption in atcordance with the 
terms of thedecree shows that it was fully contemplated that the 
vendees were to get the right to continue the suit so as, by depo- 
siting the decretal amount, to obtain the final decree for redemp- 
tion iå their favour. There has thus been a devolution of interest 
within the meaning of Order 22, rule Io. s 


The suit is still pending. A suit is deemed to be continuing 
until the essential relief appropriate to the nature ofthe suit has 
lveen obtained ; e.g., in a suit for sale upon a mortgage, by sale and 
confirmation thereof, and in a suit for redemption by actual re- 
demption. : ` 

Moti Lal v. Preo Nath, { 1908] 9 C. L. J., 96 


« 


Tt has been held that a mortgage suit even*after a decree has 
been made and an order absolute for sale passed, is a pending suit 
until the sale actually takes place ; and section 372 of the old Code 
of Civil Procedure was held to apply to applitations made before 
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sale for substitation of legal representatives. CIVIL 
Bhugwan Das v. Nilkanta Ganguli, [1904] 9 C.W. N, 178. 1915 
Suit continues until an operative decree is passed. 5 
MOHAMMAD 


n fidnapore Zemindari Co; v. Kumar Naresh Narain, [1911] 16 C. W. ° MASIH-UL- 
+1 199. LAH KHAN, 


? am further supported by the case of è 
Annamålai Chettiar v. Malayandt Appayya, |1906} L L. R., 29 Mad., 
426. ‘ 

Moreover, the appellate decree of redemption having been pas- 
sed after the new Code of Civil Procedure came into operation the 
case is governed by that Code. Order 34, rule 7 read in the light 
of the explanation to the definition of “decree” in section 2 makes , 
it clear that the suit continues’ upto the passing of the decree ab- __ 


= 


G. 
JARAoO Bat 


solute. . 

Order 22, rule 10, applies, therefore, to the case and the applica- 
tion should be granted. 

Durga Charan Banerji, (with Mohan Lal Sandal), for the res- 
pondents, — The decree for redemption was passed when the old 
Code of Civil Procedure was in force. The appellate court merely 
upheld that decree. The procedure that governs the case is, there- 
fore, that laid down by the old Code, When the decree for re- 
demption was passed on 22nd December 1908, the suit at once 
came to.an end; there was no continuance of the suit after that, The 
subsequent proceedings for obtaining an order absolute would be of 
the nature of execution of the decree, Section 372 of the old Code, 

‘ which corresponds to Order 22, rule 10 did not apply to proceed- 
ings after the decree or proceedings in execution ; że, where the 
devolution of interest occurred after the we of the decree, 

Goodall v. The Mussoorte Bank, [1887] 1. L. Rọ, 10 All, 97, 
The Collector of Musaffarnagar v. Husaini aan [1895] ILL. R., 18 

All., 86, ` 


“Manmotha Nath v. Rakhal Chandra, (1909) 14 C. W. N., 752, 
Raghunath Das v. Sundar Das, (1914) 18 C. W.N., 1058. PEG 
The sale-deed transferred the mortgaged property but not thè 
` decree. There being no assignment of decree, Qrder 21, rule 16 can- 
not apply. 
Hansraj Pal v. Mukhraji Kunwar, [1907] I. L. R.,30 All, 28. A 
Neither the suit itself nor any execution proceedings were pénd- 
“ing in court when the application ‘was made: So Order 22, rule 
10; does not apply. n i p 3 
S. M. Sulatinan replied. à , 
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CIVIL The judgment of the Court was delivered by 


1915 CHAMIER, J.—Musammat Maminna Khatun, on December 22nd, 
MOKANNÄÐ 1908,-obtained a preliminary decree for redemption. . On appeal to 
: Neste or ` this Court the decision was upheld by a decree dated May rgth, 
- v 21910, which allowed the plaintiff six months from that date to re- 
Jarao Bal deem the property. On October 12th, 1912 Musammat Maminna 
Chamier, J. Khatun sold the mortgaged property to the present appellants leav- 
ing in their hands a sum of money suificient to enable them to 

redeem the property in accordance with the decree. On April 6th, 

1914 the appellants applied to the court below to be made plaintiffs 

>. e in the suit in the place of Maminna Khatun, and on the same day 
.. -they applied to the court to extend the time for redemption and 

to allow them to pay the mortgage mohey into court: Both appli- 
cations were dismissed. This is an appeal against the order dis- 
missing the appellant’s application to be made plaintiffs in the suit. 
The. Subordinate Judge seems to-have dismissed the application 
on two grounds, namely, (1) that no execution proceedings were 
pending at the time when the application was made, therefore 
Order 22, rule 10did not apply to the c&se and (2) that the decree 
had not been transferréd to the appellants, therefore Order 21, rule 
16 did not apply. In appeal it is contended that the suit is still 
pending and reliance is placed on a decision of the Calcutta High 
-Court in Bhagwan Das Khetiry v. Nitkantha Ganguli (1) to the 
effect that a suit of this kind may be “ pending ” even after the decree 
absolute. A question has been raised as to whether these proceed- 
ings are governed by the new Code of Civil Procedure. It seems 
to us that the proceedings must be held to be governed by the new 
Code. It is true that the preliminary decree was pagsed by the 
A Subordinate Judge in December 1908, just before the new Code 
came into force, but the case as already stated was brought up to 

this Court and a decree was passed „by this Court in May 1910, 

“after the passing of the new Code. Before the passing of the new 

Code there was considerable conflict of judicial opinion on the ques- 

tion whether proceedings after a preliminary decree for sale or 
redemption should be regarded as proceedings in a suit or as pro- 

i ceedings in execution of a decree. Under tht present Code there 

a can be no doubt that such proceedings must be held to be proceed- 
ings ina suit. We baye no difficulty in holding that the suit with 
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which we are now concerned was still pending within the meaning Civil 
of Order 22, rule 10 when the appellants’ application to be made T5 


plaintiffs was filed. In the definition of decree contained in the MOHAMMAD 
present Codé of Civil Procedure it is explained that a decree is psa 
preliminary when further proceedings have to be taken before the v. ° 
suit can be completely disposed of. This makes ït quite clear that JaRAo i Bar 

a suit of this kind does not come to an end after the passing ofa pre- "Chamier, J, 
liminary decree. In this vi€w it is unnecessary to consider whether 

Order 22, rule 10 applies to execution proceedings. It was held 

by this Court that section 372 of the old Code of Civil Procedure 

did not apply to execution proceedings. It is unnecessary to decide - -4 
whether Order 22, rule 10 which has taken the place of that section 
does or does not apply to execution proceedings. It is sufficient 
for the present case tô say that the suit was still pending.when tite 
appellants’ application to be made plaintiffs was made. : .. 

The only other question is whether there has been a devolution of E 

interest which entitles the present appellants to be made plaints i in 

the suit. The sale-deed executed by Musammat Maminna Khatun 

transfers the whole of the mortgaged property to the appellants and 

recites that part of the price has been left in their hands in order 

that they may proceed to redeem the property.- -The sale-deed in 

fact comes very near being a transfer of the preliminary decree. 

It is quite clear from the terms of the deed that the parties consi- . 
dered that the purchasers of the property would be entitled to 

redeem the property.in the suit in which the preliminary decree 

had been passed. Without holding that there had been a definite 

transfer of the decree, we have no doubt whatever that there has 

been a devolution of interest which entitles the appellants te be 

made plaintiffs in the suit. In our opinion the appellants’ applica- 

tion should have been allowed. We, therefore, allow this appeal, , 

et aside thé order of the court below and direct that the names of 
the appellants be entered as plaintiffs in the place of Musammat , 

Maminna Khatun. The respondents must pay the appellant’s costs, 


B, K. M. poii AA ' . | Appeal allowed, 
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February, 17." es 
ees Companies Act (VI of 1882), sections 96, 123-=Submission to arbitration notin 


RICHARDS, © accordance with the Act—Contract not under seal—Validity of contract— 


BANERJI, j Application of provisions of section 123. . 
: Section 96 of the Indian Companies’ Act does not by necessary 


implication provide that an agreement to fer disputes must be under seal, 
Where a Company entered into a contract with the defendant in connection 
with the working of a certain portion of their machinery and agreed to refer 
=~» - all future disputes arising between them to arbitration, but the contract 
s was not made under the common seal of the Company, held that the 

contract was not iMfegal but one which could be given effect to. 
Held also that section 123 of the Indiah Companies Acf applies only to 
those submissions to arbitration which have been made under the provi- 


sions of the Act. 

Fyrst APPEAL from a decree of Babu Murarilal, Subordinate 
Judge of Cawnpore. ; 

The facts were as follows :— 

The plaintiff is a Company registered under the indian Compa- 
nies Act and carries on the work of Sugar Manufacturer in the 
District of Unao. The registered office of the Company is situated 
at Cawnpore. The parties entered into a partnership by an agree- 
ment dated 7th February 1912, to work the Refinery, One of 
the conditions of the contract was that should any dispute arise 
between the parties concerning the working of the Refinery, it shall 
be referred to the arbitration of Lala Hazarilal whose decision shall 
be final. Disputes arose between the parties and the plaintiff brought 
this suit praying that the agreement may be madea rule of court, 

s The defence, among others, was that the agreement not being made, 
under the common seal of the Company as provided for by section 
96 of the Indian Companies’ Act, wgs illegal and could not be filed 
ĉin court. The court below dismissed the suit. 

Plaintiff appealed. 

W. Wallach, (with him Kailas Nath Kathju) for the appellant, 

° The provisions of the Indian Companies’ Act have been taken 
from the English Act which was then in force (25 and 26 Vic Chap., 
89). Section 72 is a section similar to section 69 of the Indian 


* Act. ‘That section was enacted to incorporate the provisions of 
e *F.A. No. 31 of 1914. 


/ ry e 
7 
f * 
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the Railwary Companies Arbitration Act, which was never applied Civit 


to India. Moreover that section applied to cases between Com- “1915 
pany and Company. : l eA 

The provisions of section 69 were only enacted for the protection Sucar `~ 
of the share-holders of the Company and if anybody could take eee Ip. 
advantage of the section it was one of the share-holders. Any Nort Mian 
other person could not plead that the contract was not made 
under the provisions of fhe Companies’ Act. The section does not 
exclude the common law rights of the Company. Ifthe section 
had not been enacted the Company would havea right to enter 
into such a contract. The Legislature, in the absence of express °° «e 
words to this effect, could not be deemed to have taken away a° 
right which wasein existence. If the section means anything it 
means that if the Company wishes to enforce a contract in*the 
special manner provided for under the Act then the contract should 
be under seal. : 

In this case the Managing Director was empowered by’ power 
of attorney to enter into contracts on behalf of the Company. He 
has signed the contraot in dispute. Under section 67 (4) any 
person could be authorised by the Company to enter into contracts 

‘on its behalf. Under that section the contract is valid. 

Section 96 of the Indian Comparties’ Act, only applies to cases 

where disputes have already arisen and not to cases where there isa . 
‘general contract to refer future disputes. 

Durga Charan’ Banerji, (for Satish Chandra Banerji), for the 
respondent.—_Section 96 applies to two different kinds of cases 
vis., (1) references between Company and Company and (2) refer- - 
ences between Company and a person. The provisions of ‘section 
“123 apply to both kinds of cases. We find that the Companies’ 
Act provides that contracts to refer disputes should be entered 
into in a particular manner. I submit that it means that they 
cannot be entered into in any other manner. The general profi- 
sions of the Code of Civil Procedure do not apply to cases af com- 
panies. If the Legislature intended that the provisions of the 


general law were to apply to the Companies also the enactment of 
the section 96 would not be necessary. I, therefore, submi# that 
_the word ‘ may’ in section.g6 means ‘shall’, The provisions of a + . 
legislative enactment should -be strictly „construed, The section 
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was enacted to restrict the power of the company and not to en- 
large it. 

An application to file the reference could only be made to High 
‘Court. 

Section 96 was enacted in Part III which begins with section 


NURT Mian 63. In that came the provisions for protection of creditors (67), and 


EA 


of members (74). Contracts entered into by the company, the 
legal proceedings which were to be filed? by or against them and 
references to arbitration are all+dealt with in. that Part (III), The 
Act therefore is exclusive and the provisions of general law will not 
apply to cases which come under that Act. 


W. Wallach, was wot heard in reply. 
„The judgment of the Court was delivered by” 


RICHARDS, C. J.—The facts connected with the case out of 
which this appeal arises are shortly as follow. The plaintiff com- 
pany antered into a contract with the defendant in connection with 
the working ofa certain portion of the Company’s property or 
business. One clause of this contract was that in the event of 
disputes or differences arising they should be referred to the 
arbitration of a gentleman named Hazari Lal, and that his 
decision should be binding, and conclusive between the parties. 
This contract was not under seal. Disputes having arisen the 
company made an application under Schedule. If, Rule 17 of the 
Code of Civil Procedure to file the contract as a submission to 
arbitration in order that the matter should be settled in accordance 
with the provisions of the Code. This application was refused by 
the ceurt below on the sole ground that the contract which contain- 
ed the submission to arbitration was not under the seal df the com- 
pany. At present we have nothing to do with the merits of the 
dispute between the parties. We have only to decide whether or 
not the court below was wrong in refusing the application on the 
ground mentioned above. Section 67 of the Indian Companies’ 
Act, VI of 1882, (which was in force at the time), provides for the 
manner in which contracts can be entered into by companies, It 
is admitted by both sides that the present contract, (save the par- 
ticular clause which refers to arbitration,) was a*contract which the 
company was entitled to enter into without its being under seal, 
Jt is quite clear that if section 67 stood alone the contract to refer 
to arbitration also did not require to be under Seal, It is contended 
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however that it necessarily follows from the provisions contained 
in section 96 and the subsequent sections down to section 123 that 
an agreement to refer disputes to arbitration by a company to be 
legal must necessarily be under seal. Section 96 is as follows :— 

“Any company under this Act say, from time to time, by Hse 
under its cgqmmon seal, agree to refer and may refer, to arbitration 
any matter whatsoever in dispute between itself and any other 
company or person ; and’the companies’ parties to the arbitration, 
may delegate to the person or persons, to whom the reference is 
made, power to settle any terms or to determine any matter cap- 


able of being lawfully settled or determined by the companies them- n 


selves, or by the directors or other managipg body of such com- 
panies.” * ? i 

This sectton (96) i is largely taken from the English Companies? 

Act (25 and 26 Victoria Chapter, 89), section 72 of which is as 

follows :—“ Any company under this Act may from time to time 

by writing under its common seal, agree to refer and may refer to 

arbitration, in accordance with the Railway Companies Arbitration 


Act, 1859, any existing or future difference, question or other 


matter whatsoever in dispute between itself and any other com-. 


pany or person, and the companies parties to the arbitration may 
delegate to the person or persons to ‘whom the reference is made 
power to settle any terms or to determine any matter capable of 
being lawfully settled or determined by the companies themselyes 
or by the directors or other managing body of such companies.” 

Section 73 is as follows :—“ All the provisions of the Railway 
Companies Arbitration Act, 1859, shall be deemed to apply to arbi- 
trations between companies and persons in pursuance of this Act ; 
and in the construction of such provisions the companies shall be 
deemed to include companies authorised by this Act to refer dis- 
putes to arbitration.” 

The Railway Companies Arbitration Act 1859 was an Att 
providing for the settlement of disputes between Railway Com- 
panies inter se. It contains more or less elaborate provisions for 
the manner in which such arbitrations should be carried out. The 
provisions to whieh we have referred of the English Companies 
Act incorporated these provisions and made them applicable not 
only to disputes between different companies but also to dispute bet- 
ween a.company atid an individual, It was evidently the intention 
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of the Indian Legislature todo much the same thing by the Indian 
Companies Act of 1882. Sections 97-122 are tor the most part 
adaptations of the Railway Companies Arbitration Act to which we 
«have already referred. It was neglected, however, to expressly make 
these sections applicable to disputes between companies and indivt- 
duals, It seemsas if this isan example of clumsy drafting but 
the matter ‘is no longer of any very great importance because 
under the present Indian Companies Act*VII of 1913 provision is 
made for companies entering into arbitration in accordance with 
the Indian Arbitration Act. It seems to us that the question re- 
volves itself into the proposition, do the provisions of section 96 
necessarily imply that a company cannot, save under seal, enter 
into a contract to refer? A contract which but .for the provisions 
of tthe section it could have entered into, namely, to submit its 
possible future disputes to the arbitration of a named arbitrator. 
It seems to us that there is no such necessary implication. The 


` words 4re that “the company may from time to time etc.” It was 


probably the intention of the legislature when providing for the 
method in which a particular arbitration should be carried out to 
give the parties the option of having the arbitration in accordance 
with the Act if they thought fit. It is however unnecessary now 
to speculate as to what was the real intention. From the change 
that has been made in the law the provisions of the Act of 1882 
evidently were found to be inapplicable to the conditions of the 
country. We think that the contract in the present case to refer 
to arbitration any future disputes which might arise between the 
company and the defendant was not an illegal contract buta 
contra¢t which can be given effect toin the ordinary way. It is 
quite clear that section 123 only applies to submissions to arbitra- 
tions which have been made in accordance with the proyisions of 
the Act. 


e We accordingly allow the appeal set aside the decree of the 
court below and remand the case to that court with directions to, 
re-admit it upon its driginal number in the file and to proceed to’ 
hear and determine the same according to law having regard to 
What we have said above. Costs here and heretefore will be costs 
in the cause. The record may be sent down so that the court below 
may dispose of the case as soon as possible. 

e . 


M. L N. Appeal decreed. Cause remanded . 
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MOHAMMAD AHMAD SAID KHAN (Defendant) en | 
i VETSUS ° 1915 
MASIH-UL-LAH KHAN (Plaintif?)® January, $7. 


Evidence Act (I of 1872), sectidh 43—Lessee of property—Lease terminated — CHAMIER, J 
Name recorded— Decree in favour of lessee—Suit for declaration that Keve- PIGGOTT, J. 
nue Court decree not enforctble—Litigation between lessee and owner— 
Fudgment—Admisstbility in second suit-—Proof of arrangement between 


> A 
lessee and owner. ý oe 
One N, who was a usufructuary mortgagee of the share of one R, leased 
her rıghte to recever profits in that share as well as her own share to the 
defendant for a nunîber of years. R redeemed his share but the defendants 
name continued to be recorded as a lessee. There was a litigation between e 
the defendant and R and the former was held liable to account for the . 


profits of R’s share during the years in dispute. He brought a suit qeainst 
the lambardar in the Revenue Court for recovery of the profits of the shares 
of R and N for the years in suit. The suit was decreed on the ground 
that he was a recorded co-sharer. The lambardar brought the present 
suit for a declaration that the defendant had no right to recover profits, the 
lease in his favour having come to an end by the redemption of mortgage. 
The defendant pleaded an arrangement hetween himself and R by which 
he was allowed to remain in possession during the unexpired portion of 
the term of the lease. He produced the judgment of the mortgage suit 
between himself and R in evidence. 

Held, that the arrangement pleaded by the defendant could be set up in 
defence and the judgment was admissible under the provisions of section 
43 of the Indian Evidence Act, as being relevant to prove it. 

SECOND APPEAL from a decree of H. E. Holme Esg, District 
Judge of Aligarh, reversing a decree of Babu Kunwar Sen, Assistant 
Judge. > 

Rafat Khan and Majid-un-nissa had a six anna share in the 
village in suit. They mortgaged it to one Yusuf Khan and deli-, 
vered possession. Yusuf Khan sub-mortgaged his mortgagee rights 
to his wife Zohra Begam, and she in her turn leased her mortgagee 
rights to the defendant-appellant for five years, víg. from 1313 to 
1317 Fasli. The above-mentioned mortgage was redeemed at the « 
end of 1313 Fasli, but the defendant’s name continued to be record- 
ed as lessee in the village papers in respect of the said share. On 
the strength of the entry the appellant sued the respondent, the e 
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lambardar of the village, for profits of 1313 to 1315 Fasli and obtained 
a decree. The plaintiff-respondent, thereupon brought the present 
suit, under the last clause of section 201 of the Tenancy Act, for a 
declaration that the appellant had no proprietary right in the said 
six-anna share in the years aforesaid and for a declaration that the 
‘decree was unenforceable against the plaintiff. . 

The defendant contended, tnter alia, that the declaration sought 
for by the plaintiff could not be granteð, and that notwithstanding 
the redemption ofthe aforesaid mortgage, he by an arrangement 
with Rafat Khan, the mortgagor, continued in possession of the 
said share in the years in dispute and that Rafat Khan himself had 
claimed and was allowed a set-off for the profits against the appel- 
lant in a suit that the appellant had brought against Rafat Khan. 
Ih support of this contention the defendant tendered in evidence a 
copy of the judgment in the case in which a set-off on account of 
the profits had been allowed to Rafat Khan against the defendant, 
and the parties declined to adduce any further evidence. 

The court of first instance dismissed the suit, but the lower 
appellate court reversed the decree holding that the said judgment 
not having been given in a suit between the parties to the present 
suit and not being otherwise relevant under the Evidence Act, was 
inadmissible in evidence and there was no other evidence on the 
record to support the defendant’s contention. | 

The defendant appealed. 

Iqbal Ahmad (with him B. E. O'Conor), for the appellant. 

The respondent had brought the suit as a lambardar. 

- According to sub-clause (3) of section 4 of the Land Revenue 
Act, lambardar is a representative of the co-sharers and therefore a 
judgment in which set-off on account of the profits was allowed to 
Rafat Khan, a co-sharer in the village, against the appellant was 
admissible in evidence in this case, Further, the judgment was,- 
admissible under section 43 of the Evidence Act, as evidence of an 
arrangement between Rafat Khan and the appellant by virtue of 
which the appellant was entitled to the profits of the share™in 


dispute in the years for which he has obéained decree for profits, 


ble further submitted that in any case the plaintiff was not, 
entitled to a declaration that the decree for profits obtained by 
.the appellant was unenforceable. There was no allegation that 
the decree had been obtained by fraud and a declaration that a 
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decree for proffts passed by a competent court was unenforceable CIVIL 
could not be granted under the Jast clause of section 201 of the 19fs 
Tenancy Act. : 
Hote f ; f MOHAMMAD 
S, M. Sulaiman, (with him Motilal Nehru) for the respon- AHMADSAID 
dent :— l oe 
. 2 K 


Judgment not being inter-partes was clearly not admissible in MASIH-UL- 
evidence, It does not come under any of the sections of the Evi- eS 
dence Act, and the existence of such a judgment not being a fact 
in .issue or relevant, section 43 of the Evidence Act expressly 
excluded it. 


He relied on Ameer Ali and Woodrofe’s Evidence Act, p. 386 ° 
(Fifth Edition). As the recent Full Bench*[33 All., p. 799] has 
now held that the presumption enjoined by section 201 Tenancy 
Act, is conclusive and irrebuttable, so far as the Revenue Courts 
are concerned, the Revenue Court's order could not operate as res . 
judicata, \t could not have been the intention of the legislature 
to. deprive a person of his right to show that a decree obtained 
Against him on the strength of a wrong entry in the revenue papers 
is not binding on him. When the Revenue Court is bound to 
presume conclusively one way, there is really no final and decisive 
trial at all. Itis really a summary proceeding leaving the option 
to the defeated party to establish his right by a proper civil suit. . 
The-suit as brought is therefore maintainableand the declaration 
sought for by the plaintiff can be granted by the Civil Court. 

Iqbal Ahmad, was not heard in reply. 


The judgment of the Court was delivered by 


P1GGoT®, J.—These are two connected second appeals arising riggott, J. 
out of the same series of transactions, They may be disposed of z 
‘by a single judgment, the facts in both cases being substantially 
the same. The respondent Muhammad Masihullah Khan, who is, 
he plaintiff in both suits, is the lambardar of a certain mahal. In 
that mahal there was a share of six annas belonging toone Rafaat 
. Khan and a share of two annas belonging to Musammat Zohra 
Begam, At one time ZShra Begam was also in possession as sub- e 
mortgagee of the six annas share belonging to Rafaat Khan, While 
thus in possession she leased out to the defendant-appellant Ahmad 
Said Khan the right to receive the profits of the entire share of . 
-eight annas, that is to say, of her own share of two annas plus ° 
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Rafaat Khan’s share of six annas. Subsequently Rafaat Khan 
executed a simple mortgage of his own six annas share to Ahmad 
Said Khan aforesaid, making it part of the covenant that the exist- 
ing usufructuary mortgage should be redeemed out’of the consi- 
„deration for the said simple mortgage. This was done, and in 
consequence of this redemption the rights of Zohrg Begam over 
Rafaat Khan’s six annas share terminated. Nevertheless Ahmad 
Said Khan continued to be recorded a$ lessee in possession of the 
entire eight annas share. He brought suits for profits in the rent 
court on the strength of this entry, and the matter was litigated 
up to this Court, terminating in a decision which will be found 
reported ing A. L.g. R., 152. This Court held that, inasmuch as 
the revenue records showed Ahmad Said Rhan to'be the person 
entitled to receive the profits claimed by him during the years in 
suit, a decree must be passed in his favour. The suits now before 
us are brought in consequence of this decree. Muhammad Masik- 
ul-lah Khan claims that he is in a position to prove that the entries 
in the papers which showed Ahmad Said Khan as lessee of the sjx 
annas share belonging to Rafaat Khan*were incorrect. He seeks 
relief by way of a declaration to this effect, a further declaration 
that Ahmad Said Khan was not entitled to receive the profits 
decreed in his favour by the rent court, and also that the decrees 
obtained by Ahmad Said Khan are incapable of execution. With 
regard to the form of the reliefs claimed it is perhaps open to argu- 
ment that the last relief sought should rather have been a perpetual 
injunction restraining Ahmad Said Khan from executing those 
decrees, but this is a matter of form rather than of substance, and 
in the view we take of the case as a whole it is not necessary for us 
to go into it. The court of first instance dismissed the claim on 
various grounds, but it has been decreed by the learned District 
Judge in appeal. Coming to this Court in second appeal Ahmad 


°? Said Khan principally contends that the decision of the learned 


District Judge has been arrived at by excluding important evidence 
tendered by him as defendant, and practically by preventing him 


. from establishing the defence which he set up on the merits. When 


the usufructuary mortgage on Rafaat Khan’s six annas share was 
redeemed the right of Ahmad Said Khan to continue in possessicn 
as a lessee undoubtedly terminated, but it was for the proprietor, 
that is to say, for Rafaat Khan, to take whatever steps were neces- 
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sary in order to enforce his right to possession over his own share. 
Now the case for Ahmad Said Khan is that, so far from doing 
this, Rafaat Khan entered into an arrangement with him by which 
he was allowed to continue in possession as lessee for the unexpired 
portion of his lease,on condition that whatever sums he received 
from the lambardar on account of the profits of this share should 
‘be credited towards payment of the money due to him from Rafaat 
Khan on the simple mortgage. This is a defence which it was 
clearly open to Ahmad Said Khan to set up, and it appears to us 
that the learned District Judge has misconceived the nature of the 
defence and has excluded the evidence by which that detence is 
fairly proved. ° 
We find’ that tHeye has*been a litigation between Rafaat Khan 
and Ahmad Said Khan in respect of the simple mortgage, which 
litigation terminated in a judgment and decree of this Court dated 
May 24th, 1911. The result of that litigation was that Ahmad Said 
Khan was held to have been in possession and enjoyment of the 
profits of this six annas share during the yearsin question in the 
- present suit, and was made to account for the profits of the share 
to Rafaat Khan, that is to say, in the decree which was given to 
Ahmad Said Khan on his mortgage as-against Rafaat Khan these 
profits were credited in part payment of the mortgage-debt. The 
judgment in question was not a judgment infer partes so far as the 
present suit is concerned and therefore the District Judge thought 
that it was altogether inadmissible. Now under section 43 of the 
Indian Evidence Act a judgment not inter partes may be admissible 
if its existence is otherwise a fact in issue or a relevant fact ,under 
_ some other provision of the Indian Evidence Act. In the present 
case Ahmad Said Khan’s whole defence was that he was left in.pos- 
session as’ lessee by the only person who had a right to eject him, 
and further that he was made to account to that person for the very 
profits decreed in his favour by the Revenue Court in the decrets 
which it was the object of the present suit to set aside. The judgment 
in the suit between Ahmad Said Khan himself and Rafaat Khan was 
just as much relevarit for thé purpose of proving these facts as would 
have been 4 receipt in favour of Ahmad Said Khan signed by Ra- 
“faat Khan. It was positive evidence of the most conclusive kind 
that Ahmad Said Khan did actually pay ghose profits to Rafaay 
Khan. It seems tô us on these grounds that the finding of the 
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CIVIL learned District Judge cannot be sustained, and that the court of 
19r5 first instance was right in dismissing these suits. 


MOHAMMAD , It has been contended before us that as a matter of fact, if fur- 
AumapSarp” ther enquiries were made into the question in issue, it would be 
ERAN found that Masih-ullah Khan as /ambardar has actually paid these 
Mastit- UL- profits, or some portion of them, to Rafaat Khan direet. This argu- 
LAH KHAN 
a ment is sought to be based on certain passages in the judgment of 
Piggott, J. the lower courts in the litigation between Ahmad Said Khan and 
Masih-ullah Khan which terminated in this Court’s decree award- 
ing Ahmad Said Khan the profits claimed by him. There is how- 
: e ever on the record of this present suit no evidence whatever to show 
that Masih-ullah Khan really paid Rafaat Khan any profits on ac- 
count of the years now in question. It Seems £0 us highly improb- 
able that he did so. According to the revenue records the person 
entitled to these profits was Ahmad Said Khan, and we should re- 
quireecogent evidence to convince us that, while the record stood 
thus, the /embardar went out of his way to pay the profits to Rafaat 
Khan. In any case if there has been dishonesty on the part of 
Rafaat Khan in recovering these profits, or some portion thereof, 
twice over, that is to say, once from the /amdardar direct, and again 
from Ahmad Said Khan, that isa matter which may be put right by 
a further litigation to which Rafaat Khan wouldbea necessary party, 
.We are therefore of opinion that these appeals must prevail. We 
set aside the decree of the lower appellate court in each case and 
restore that of the court of first instance. The plaintiff must pay 
the defendant’s costs in all courts, 


ILA. . Appeal allowed. 
CiviL KISHEN BALLABH (Plainnf) 
en VE SUS® 
1915 ° 
GHURE MAL (Defendant) * 
February, 6,8. Negotiable Instruments Act (XXVI of 1881), section 118—Evidence of consf- 
RAFIO, J. “deration given—Presumption. 4 


When the plaintiff gives evidence to show tħat he paid some considera- 
ton for a Negotiable Instrument but gives no evidence as to how much 
. was paid for it there is no presumption that the whole consideration men- 
tioned by the Instrument passed and the plaintiff is not entitled to a decree 
. for the full amount. e a 
é *S. A. No, 257 of 1914. 
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SECOND APPEAL from a decree of O. F, Jenkins Esq., Subordi- CIVIL 
nate’ Judge of Muttra, reversing a decree of P. K. Ray Esq., Mun- 1915 
siff of Mahaban. ae 


; by Ah KISHEN 
The facts of the case were shortly as follows :—The plaintiff , BALLABH 


alleged that one Kanhya Lal had drawn a undi for Rs. 500, on a Odaee MaL 
Bombay firm in favour of the defendant-appellant who endorsed 
it over to the plaintiff for consideration. The defendant denied 
the genuineness of the Asfdi, or its alleged endorsement by him, 

‘or that he had ever received any consideration therefor. In 
the court of first instance the plaintiff adduced evidence to prove 
the endorsement and the payment of Rs. 500, less Rs. 20 deducted ~— 
on account of interest to the defendant. The Munsiff found in 
favour of the defendant on all points. * On appeal the Distiict 
Judge held that the endorsement was proved. As regards considera- 
tion, he said “ I do agree with the finding that plaintiff did not pay . 
Rs. 480, for the Aundi. I am certain something was paid but am * 
not prepared to guess the amount. Had it been resportdent’s 
defence that the consideration received was less than Rs. 480, it 
must have succeeded under the circumstances of the suit. As it is 

_ Kishan Ballabh is bound by his endorsement ” and he decreed the 
suit in full. 

The defendant appealed. . 
Kailas Nath Katju (for S. K. Dar), for the appellant, submitted > 
that the plaintiff, having chosen to give evidence to prove payment 
of consideration and that evidence having been disbelieved by the 
courts below, was not now entitled to fall back upon the presump- 
tion of payment of consideration under the Negotiable Instruments 
Act. Both sides having gone into evidence the question of onus 
does not arise. He cited 
\ Syed" Haidar Shah v. Lala Lakhmi Chand, [1899] 4 C. W.N.,82 P. C, 
Makund v. Bahori Lal, [1881] I. L. Rọ, 3 AlL, 824, 

R Murlidhar v. Chhajmal, [1887] A. W. N., 299. , . 
The defendant denied receiving any consideration. The plaintiff 
said he had paid Rs. 480, but he had been disbelieved. It was for 
him to prove how much he had really paid, and there being no 
such evidence, the suit ought to have been dismissed. $2 


[RAFIQ, J., referred to section 43 of the Negotiable Instruments se 
Act.] - 


i e ° . 
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CIVIL K. N. Laghate (for Benode Behari), for the respondent, submitted 
1915 that the presumption was that the Aundt had been negotiated for 


Kisuen consideration, and there being no evidence to rebut that presump- . 
BALLABH tion, the suit was rightly decreed. It was for the defendant to 
GHURE MAL prove that there had been total or partial failure of consideration. 
The mere fact that the plaintiff had thought fit to adduce evidence 
would not shift the burden of proof. He relied on the judgment 
of Abdur Rahim, J. in 
M. Venkataraga Valu v. A. M. Sabhapaty, [1911] 2M. W. N., 253 S.C. 


10 M. L. T., 269. 
. a Inadequacy of consideration was no ground for dismissing the suit. 
i . Kailas Nath Katju, was not heard in reply. 
7 The following judgment was delivered by . . 
Rafig, J. *RAFIQ, J.—This appeal arises out ofa suit’ brought by Ghure 
. Mal the plaintiff respondent for the recovery of Rs. 565-13-4 on 
° the basis of a Aundi dated August 23rd, tg10. It was alleged in 


the plaint that one Kanhaiya Lal had drawn the Aundi in suit on 
a Bombay firm in favour of Kishan Ballabh and his son Baldeo 
for Rs. 500, who had sold it to the plaintiff for the same amount. 
The plaintiff presented the same undi to the Bombay firm and it 
was dishonoured. Subsequent to the dishonour of the Aundi by the 
Bombay firm the plaintiff called upon Kishan Ballabh and Baldeo 
7 to discharge it who made promises from time to time but failed to 
‘ pay the money due on it. Hence the plaintiff sued both father 
and son for the recovery of Rs. 500, principal and Rs, 65-15-4 in- 
terest at six per cent per annum. The claim was decreed er-parte on 
April 16th, 1913 against Kishan Ballabh but was dismissed against 
Baldeo. On May 3rd, 1913 Kishan Ballabh applied to have the ` 
ex-parte decree against him set aside and his application was allow- 
. ed on May 24th, 1913., He denied the claim and pleaded that 
Kanhaya Lal had not drawn the Aunai in suit in his favour and 


/ 


that he Kishan Ballabh had not endðrsed the %undi to the plain- / 


tiff, and had received no consideration on it. The learned Munsif/ 
o of Mahaban in whose, court the suit was filed yielded to the pleas 
in defence, He held that it had not been proved that Kanhya Lal 
- bad drawn the Aundi in suit or that Kishan Ballabh had endors. 
ed it to the plaintiff or had received any consideration on it, 
The claim was accordingly dismissed. The plaintiff preferred an 
appeal which was dispoged of by the. learned Subordinate Judge 
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of Muttra. The latter disagreed with the first court as to the sale 
of the undi in suit to the plaintiff by Kishan Ballabh. He held that 
the evidence before him proved the sale of the Aundi. He agreed 
with the first court that the plaintiff had failed to prove the passing ° 
of full consideration but in his opinion some consideration did pass 
on it, probably Rs, 125, but could not say for certain how much, 
However, he thought that as under the Negotiable Instruments Act 
it must be presumed that the Aundi in suit was transferred for con- 
sideration and no rebutting evidence was given by Kishan Ballabh 
as to the failure of part of the consideration the claim of the plaintiff 
must prevail. The learned Subordinate Judge accordingly accept- 
ed the appeal and decreed the claim. Kishan Ballabh in his appeal 
to this Courf challenges tht decree against him on three grounds. 
He says that it has not been proved that Kanhya Lal drew the 
kundi in suit or that the appellant sold it to the plaintiff. Under 
the circumstances of the present case, as found by the lower gppel- 
late court, no presumption arises in favour of the passing of con- 
sideration. Moreover it was not necessary for the appellant to 
give evidence in rebuttal on the question of consideration as the 
plaintiff had himself led evidence on the point and it was disbeliev- 
ed. In support of the first objection if is said that the finding of 
the lower appellate court is that Kanhya Lal is a wealthy spend- 
thrift in whose service the appellant has enriched himself with the 
help of the plaintiff. who holds many Aundis from Kanhya Lal. 
[His Lordship dealt then with the circumstances of the case.] The 
learned Subordinate Judge however accepted the evidence for the 
plaintiff in view of the letter of Baldeo and the resemblance of the 
admitted gignatures- of the appellant to his signature on the 
endorsement on the Awad: I think that the learned Subordinate 
\ ine acted on legal evidence and his finding being one of fact 
based on evidence cannot be questioned. 2 


i . The third objection for the appellant in my opinion must pre- 
vail. If no evidence had been given by the plaintiff the presump- 
tion that arises in favour of a negotiable instrument with regard to 
the passing of consideration would have held good. But plaintiff* 
chose to open the case and lead evidence as to the passing of con- 
sideration. Both the courts have disbelieved that evidence. The 


learned Subordinate Judge holds that soe consideration must” 
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have passed. because on the ex-parte trial one of thé witnesses for 
the plaintiff said that Rs. 125 had. been paid to Kanhya Lal. In 
the present case the evidence of that witness cannot be taken into 


* consideration and an inference drawn that some consideration pass- 


ed on the Aundi in suit to the appellant. Besides the assumption 
that some consideration passed on the Aundi in suit to the appel- 
lant would not warrant a decree for athe full amount. As the 
amount paid to the appellant, if any, has not been proved the claim 
of the plaintiff must fail. I allow the appeal, set aside the decree 
of the lower appellate court and restore that ofthe first court, 
Costs are allowed to the appellant against the plaintiff respondent, 
K N.K. ° Appeal allowed, 





: SUNDAR KUNWAR (Plaintif) 
VETSUS 
DINA NATH AND OTHERS (Defendants) * 

Agra I8nancy Act (II of 1901), sections 4, 19—Tenant—Rent-free grantee— 
Ejectment sutt—Defence that defendants not tenants but rent-free gran- 
tees—Proprietary title—Revenue Court deciding the question—Appeal to 
Commissioner—LEffect of —Res judicata. 

In a suit for ejectment instituted in the Revenue Court the defendants 
pleaded that they were rent-free grantees of the land and not the tenants of 
the plaintiff. The Revenue Court found against the plaintiff who preferred 
an appealto the Commissioner. Held that a questign of proprietary title 
was raised by the defendants and decided in their favour by the Revenue 

- Court and that by not appealing to the District Judge the plaintiff allowed 
it to become final and a subsequent suit in a Civil Court for declaration 
that the defendants were not rent-free grantees was barred by the rule of 
res judicata. Shahsade Singh v. Mohammad Ahmad Ali Khan,. 6 A. L. 
J. R., 917; Bed Saran Kunwar v, Bhagat Deo, I L. R, 33 All., 453, Beni 
Pandey v, Kausal Kishore, 1. L. R., 29 All., 160, referred to, 

FIRST APPEAL from a decree of Babu Ganga Sahai, Subordi- 


nate Judge of Moradabad. _ 
e Suit for declaration of right and possession of land. 
The-material facts were as follows :— 
In 1910 the plaintiff brought a suit against the defendants in 
the Revenue Court for their ejectment from, the land in suit on the 


“groupd that they were her sub-tenants. The,suit was dismissed, 


the court holding that the defendants were rent-free grantees. She 

then brought another suit for recovery of rent and this suit was al- 

*so dismissed by the District Judge on the groynd that the matter ` 
+ F. A, No. 318 of 1913. : 
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had been finally decided in the first suit, The plaintiff thereupon 
brought the present suit for declaration, in the court of the Subor- 
dinate Judge, that the defendants were not rent-free grantees hold- 


ing the land from the plaintiff but were trespassers and were liable i 


to ejectment. The Subordinate Judge dismissed the suit. . 

Plaintiff appealed. 

B. E. O Conor (with hign Surendra Nath Sen), for the appellant, 
submitted that the lower court was wrong in holding that the suit 
was not cognisable by a Civil Court. It was a suit for ejectment 
of trespassers and as such exclusively triable by the Civil Court. 
In the first suit the issue that properly arose on the defence was 
whether the relation of landlord and tenant sfibsisted between the 
parties. Anything found beyond the issue raised was only obter 
and could not bind the parties. The whole question was whether 
a rent-free grantee can be called a proprietor. It was submitted 
that he was not a proprietor andthe defence that the defenfants 
were rent-free grantees was nota defence raising a question of pro- 
prietary title. The decision of the Revenue Court did not there- 
fore operate asa bar tothe decision of the present suit. 

Mohan Lai Sandal, for the respondents, submitted that the de- 
fence in the first suit raised a question of bona fide title which was 
properly decided by the Revenue Court. The plaintiff could have 
appealed against that decision tothe District Judge. She did not 
adopt that course and allowed the decision to become final. The 
present suit was therefore barred. He relied on 

Salik Dube v. Deokt Dube, [1907] A. W. Na, 
Beni Pandey v. Kausal Kishore, [1907] A. W.N.,6,5S.C., L L. Rọ, 29 


All., 160 
+» 160, 
Shahsade Singh v. Mohammad Ahmad Ali Khan, [1909] 6 A. L, J. R, 


917, 

Bed Saran Kuar v. Bhagat Deo, [1911] 1. L. R., 33 All, 453, F. B. 
B. E. O'Conor, was heard iñ reply. . 
The judgment of the Court was delivered by 


CIVIL 
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SUNDAR 
KUNWAR 


T: a 
DINA NATH 


RICHARDS, C. J.—This appeal arises out of a suit for ejectment. Bichards,0.v, 


A suit was instituted by the plaintiff in the Revenue Court in the 


year 1909 or 1910, in which the plaintiff alleged that the defen- * 


dants were her tenants, and she sought to eject them for non-pay- 
ment of rent. In that case the defendants pleaded that the plain- 
tiff had given them the property. The Assistant Collector held 
that the story told by the defendants was correct, namely, that th 
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CIVIL plaintiff having no issue of her own brought them from their vil- 

1915 lage and established them on the property promising that they 
Sys should have the property now in suit. Having found that these 
Kunwar were the true facts he concludes by saying “ under these circum- 
gtances I find the defendants are rent-free-holders of the land in 
suit which was given to them in gift by the plaintiff! The plain- 
tiff appealed to the Commissioner (not to the District Judge). The 
Commissioner held in effect exactly the same as the Assistant Col- 
lector had held. Meanwhile a second suit had been brought by 


the plaintiff for rent, also in the Revenue Court. This suit has 


bad D. 
Dina NATH 


Richards, C.J. 


e been dismissed as being a matter which was already decided in the 
suit to which we hawe already referred. The plaintiff then insti- 
tyted the present suit in the Civil Court. The tourt below has dis- 
missed her suit on the ground that the previous proceedings bar 

Ş the suit. 


T4 seems to us that the decision of the court below was correct. 

The plea of the defendants in the first mentioned suit was clearly 

a plea that they were the proprietors. Two courses were open to 

the Revenue Court. It could decide the question itself, in which 

case the appeal lay to the District Judge, or it might refer the par- 

ties to the Civil Court. From the nature of the issue framed and 

. the finding of the court it seems to us that we must presume that 

the Revenue Court adopted the first course. -It' was, therefore, the 

the plaintiff's duty to have appealed tothe District Judge if she 

was dissatisfied with the decision. She did not doso and there- 

fore the decision of the Revenue Court is final and has the same 

effeĉt as the decision of the Civil Court. Shahsade Singh w. Mu- 

hammad Ahmad Alt Khan,(1); Bed Saran Kunwari v? Bhagat Deo 

(2), also Bani Pande and others v. Raja Kausal Kishore Prasad 
Mal Bahadur(®). 

e If we were to hold that the decision by the Assistant Collectof 
and the Commissioner was that the defendants wete rent-free gran- 
tees, then the plaintiffs remedy would be under the Tenancy Act 
to have the rent-free grant resumed. We dismiss the appeal with 

j costs. . 
ae MLN. Appeal dismissed, 


° G) L[1g09} 6A. L. J. Ra, 917, (2) [1911] L L. R, 33 All, 453, 
e 
r (3) [1907] 1. L. R., 29 All, 160. 
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THE COLLECTOR OF BENARES (Plaintif) 
VEYSUS 
SHIAM DAS AND OTHERS (Defendants)? 

Agra Tenancy Act (I of 19019, section 79—Mortgage of fixed rate tenancy— 
Ejectment of tenant—Purchase by mortgagee in execution of his decres 
under the mortgages—Effect of ejectment 

Certain tenants at fixed rate mortgaged their tenancy to the predecessor- 
in-title of the plaintiff in 1869. In 1904 the tenants were ejected. In 1907 
the mortgagee brought a suit for sale upon the mortgage, obtained a 
decree, sald the property and purchased it themselves. They were how- 
ever not allowed totake possession by the Zemindars. They institufed 
the present suit for possession in the Civil Court which dismissed it holding 
that it lay inthe Revenue Court. Held that the plaintiff never having been 
even constructively in possession had not been dispossessed within the 
meaning of section 79 and therefore the Civil Court had jurisdiction to 
entertain the suit. 


First APPEAL from a decree of E. M. Nanavatty Esq., Sub- 
ordinate Judge of Jaunpur. 

The facts of this case are fully set forth in the judgment. Brief- 
ly stated, they were as follows :—In execution of a decree for sale 
on foot of a simple mortgage the mortgaged propérty, consisting 
of a certain fixed rate tenancy, was sold in March, 1907 and pur- 
chased by the plaintiffs. When in October 1907 they attempted 
to take possession they were resisted by the zemindars of the land 
who in May, 1904 had, in execution of a decree for arrears of rent, 
ejected the tenants of the fixed rate holding and taken possession 
thereof, The plaintiffs thereupon sued the zemindars in the Civil 
Court for possession; the former tenants were also impleaded as 
defendants, The Subordinate Judge held that the suit was cogni- 


able by the Revenue Courts as it was one falling within the pro-* 


ions of section 79 of the Tenancy Act. He returned the plaint 
resentation to the proper court. Hence tle appeal. + 
JE. Ryves, (Government Advocate), for the appellant—The 
plaintiff never had any sort of possession over the fixed rate hpld- 
‘ ing. Not having been in possession they cannot be said to have 
ever been ejected. The word “ejected” pre-supposes that the tenant 
has formerly been in“possession. Section 79 of the Tenancy Act 
*F, A. F. O. No. go of 1914. 
XI 42 R 
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CIVIL does not, therefore, apply to the case, A suit by a tenant who 
rgtt seeks to obtain possession for the first time is cognizable by the 
THE Civil Court. M 
COLLECTOR ° Chait Ram v Hira, [1881] 1 A. W. N., 54, 
QF BENARES Hari Das v. Gopi Rai, (1886] 6 A. W. N., 137. 


“Das There are some cases which seem in principle to be against me, 


These cases, which are mentioned below, are distinguishable. 
Ram Lal v. Chunni Lal, |1904} |. L. R.27 All., 372, 
Badri Kasaudhan V. Sarju Miser, [1914] 12 A. L. J. R., 29, 
Birham Khushal v. Sumera, [1913] 11 A L. J. R, 310, 


In them the facts were such that the plaintiffs could be said to 
e have been either in actual or in constructive possession through 
their predecessors-in®interest at the time of the ejectment. Where, 
asein the present case, the plaintiffs’ title came’ into existence for 
the first time long after the- predecessors-in-interest had lost all 
possession, there can be no idea of constructive possession. The 
plaintjff has never been in possession in any sense of the term, 

The case of 

Ram Charan Y. Sheoray, |1906] 3 A. L. J. R., 226, 
is distinguishable on the ground that there the plaintiff was an 
actual sharer in the holding to the extent ofa third share, and 
ejectment of the recorded co-tenant was also ejectment of himself. 

The case of ` - 

Dhukhna Kunwar v. Unkar Pande, (1897) 1. L. Rọ, 19 ÀIL, 452, 
is in my favour. ; 

B. E. O'Conor, (with Gokul Prasad), for the respondents.—The 
word “tenant” in section 79 of the Tenancy Act includes predeces- 
sors-in-interest of the tenant. It would he very peculiar if the ori- 
ginal’ tenant who has been ejected has to go to the Revenue Court 
for recovery of possession while his heir or transferee has to go to 
the Civil Court for the same redress. The plaintiff comes,as a person 
occupying the position of tenant as against the zemindar for re- 
eovery of possession of the holding from which his predecessors 
in-interest have been dispossessed; as such he can come o 
under section 79 of the Tenancy Act. The Civil Courts hav 
jurisdiction to entertain such a suit. The, rulings in my fa 


have been mentioned by the appellant and they apply to th 
of the present case. In the case of 


wo 
Dhukhna Kunwar v. Unkar Pande, [1897] 1. L. Ru 19 All, 453°4 
* the plaintiff was not dispossessed by the zenffndar or by ar 


` 
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having title under the zemindar ; vide p. 453 of the Report, Section CIVIL 


79 would, of course, not apply to such a case. 1915 


In the cases in 1 A. W. N. and 6 A. W. N. cited by the appel- TR 


lant there had been no ejectment of any one; in the present cases COLLECTOR 


the predecessors-in-interest of the plaintiff were ejected by the °F HENARES 
zemindars. . N * Suiam Das 


The plaintiff purchased a defeasible title which was capable Chamier, J. 
of being destroyed by operation of. limitation. They bought it 
at their own risk. If their predecessors-in-interest allowed the time 
to run out and thereby completely lost their tenancy then the plain- 
tiff by his purchase got nothing, The suit is bound to fail in : ~. 
any case, . ° 
A. E. Ryves, Wig not heard in reply. 
The judgment of the Court was delivered by 
CHAMIER, J.—This is an appeal against an order of the Sutordi- s 
nate Judge of Jaunpur, directing that the plaint be returned to 
the plaintiff for presentation to the proper court. The Subordi- 


nate Judge was of opinion that the suit as brought was cognizable 
only by ‘the Revenue Court. The only facts which need to be 
stated for our present purpose are that in 1869 the ancestors of 
some of the defendants made a simple mortgage of the property 
in favour of the ancestor of Rai SHeo Prasad and Rai Shambhu 
Prasad who are represented in the present case by the Collector of : 
Benares as manager of the Court of Wards. A decree mist for sale 
was obtained on the mortgage in February 1901. An order absolute 
for sale was passed in April 1904. The property was put up for sale 
in March 1907, when it was purchased by Sheo Prasad and Sham- 
\bhu Prasad and the sale was confirmed in May 1907. In thé plaint 
it is stated that the plaintiffs endeavoured to obtain possession of 
the. property in October 1907 but were resisted by the defendants, 
The cause of action is said to have arisen on October 3rd, 1907. The 
original mortgagors of the property were fixed rate tenants. The 
rincipal defendants to the suit are the zamindars of the land. On 
arch 21st, 1904 they obtained a decree for‘arrears of rent against 
fixed rate tenants andon May 14th, 1904 they obtained an 
order for their ejeetment and in due course ejected them and tog 
possession of the land. The plaintiffs in the present case claimed 
to have acquired the rights of the fixed rate tenants and so to have 
become themselves fixed rate tenants of *the land. The Subords 
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nate Judge was of opinion that this was a suit by tenants who had 
been ejected otherwise than in accordance with the provisions ot 
the Tenancy Act against their land-holders for recovery of pos- 
session of a holding within the meaning of section 79 of the Tenan- 
cy Act. From the facts stated above it appears that the plaintiffs 
Have never in fact held possession of the land in suit., It has been 
held by this Court in several cases that a person who has been con- 
structively in possession of a holding may be regarded as having 
been ejected within the meaning of section 79 of the Tenancy Act 
and therefore must sue under that section, if he wishes to recover pos- 
session of the holding. We need not review the rulings cited to us 
for it seems to us quife clear that in the present case it is impossible 
to hold that the plaintiffs have ever been even if constructive pos- 
session of the holding. The persons whose rights they claim to 
have acquired were ejected by the landlords in May 1904. The 
plaintiffs did not purchase the property till March 1907 and they 
do not*profess to have gone anywhere near the property till October 
1907. As the plaintiffs do not assert that they have ever actually 
held possession of the land and it is impossible to hold that they 
have ever been even constructively in possession of the land, we 


cannot hold that they have been ejected within the meaning of sec- 


tion 79. We express no dpinion whatever on the merits of the 
case, but we are of opinion that the suit was maintainable in the 
Civil Court and that the order of the Subordinate Judge cannot 
be maintained. We allow this appeal, set aside the order of the 
Subordinate Judge and remand the case to the Subordinate Judge 
for trial according to law. Costs here and hitherto will be costs in 


the cause. ; f 


B. K. M. Appeal decreed, cause remanded, 
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MOHAMMAD HUSAIN (Plaintiff) "cw 
, VEFSUS 7 1915 vo 
MOHAMMADI BIBI AND OTHERS (Defendants) * February, 8. 
Limitation Act (1X of 1908) Árt, 131—Sutt for rent—Periodically recurring BANERJI, J. 
right. iG 


A right to recover rent is a periodically recurring rightland a suit fora 


declaration that the plaintiff is entitled to recover rent from the defendant ~ 


is a suit which is governed by article 131 of the Limitation Act. Fagan- ° 


nath v. Muthia Pillai, 14 M. L. J. 471, referred fo. 
SECOND APPEAL from a decree of Babu Kunwar Sen, Adäi- 
tional Subordinate Judge of Moradabad, confirming a decree of . 
Babu Kali Das Banerji, City Munsif. : 
The plaintiff and the defendants were near relatives. Phintiff 
was the owner of the plot over which the disputed house was built, 
Defendants were owners of the building built upon it. 


The plaintiff brought this suit for declaration of their right to 
recover rent at a particular rate. 


Both the lowercourts dismissed the suit, 
Plaintiff appealed. 
Narmadeshwar Upadhyaya, (for S. N. Sen) for the appellant. 
He relied on Art. 131 and not 120. . 

Jagannath v. Muthia Pillai, 14 M. L. J. 477. g 
Rahmatullah, for the respondents, was heard in reply. 


The following judgment was delivered by 

2 _ BANERJI, J.—The parties to the suit out of which this appeal Banerji, J. 
a arises are near relatives. The plaintiff has brought this suit against 
the heirs of his brother Ahmad Husain for establishment of his right 
to recover rent for the site of the house occupitd by: the defendants 
at the rate of eight annas per mensem and for recovery of arrears 
of rent for nearly three years. Both the courts below have dismiss- 
ed the suit on the ground of limitation. They are of opinion that a 
Article 120 of the first Schedule of the Limitation Act applies to 

% #5, A. No. 307 of 1914° 
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the suit and bars the claim. That article would be applicable if there 
is no other article in the schedule which would govern aclaim of this 
description, It is contended on behalf of the appellant that the 
article which is applicable to this suit is article 131 which provides 
a limitation of twelve years for a suit to establish a periodically re- 
curring right to be computed from the date when the plaintiff had 
first been refused the enjoyment of that right, A right to recover 
rent is a recurring right and the present suit is one for establish- 
ment of the plaintiffs right to recover rent for the site of the house 
occupied by the defendants. It is true that in the plaint the prayer 
as framed is a prayer to assess rent but that is in substance a prayer 
to establish the plaintiffs right to obtain rent at a particular rate. 
The claim is clearly one to establish a periodigdlly recurring right 
and therefore the suit is governed by article 131 and article 120 is 
inapplicable. It was held by the Madras High Court in Jagannath 
v. Muthia Pillat (1), that a right to establish a periodical right to 
recover rent is governed by article 131. Of course it will be open to 
the defendants to show that the plaintiff was refused the enjoyment 
of the right claimed by the defendant’s predecessor-in-title at some 
time prior to twelve years preceding the date of the suit. If they 
can do so the claim is beyond time, otherwise it would not be time 
barred as the title of Ahmad Husain accrued only under the deed 
of gift executed in his favour by his father on July 30th, 1900 and 
this suit was filed on July 30th, 1912, However, the case has not 
been tried on the merits and these questions have not been deter- 
mined. I allow the appeal, discharge the decrees of both the courts 
below and remand the case to the court of first instance with direc- 
tions to re-admit it under its original number in the register and to 
dispose of it according to law. Costs here and hitherto will be costs 
in the cause, ` 


o 4 [ppeal decreed, cause remanded, 


*(1) 14M. L. J, 471. 
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IN THE MATTER OF SUMESHUR DATT.® 
Stamp Act (II of 1899), section*4— Gift in favour of brother—Another deed by 
donor tn favour of donee—Settlement, 

One T executed a deed of gift of his entire property in favour of his 
brother S. S executed another deed by which he promised to pay his bro- 
ther all the money which he required fer his expenses. There was a clause 
limiting the right of T to spend more than a givgn’amount. Certain pro- 
perty wasecharged, with theeamount payable to T. The first deed was writ- 
ten on a stamp papèr of the value of Rs. 1125, while the other on a paperof 
the value of Rs. 10 Held that the two documents were part of the same 
transaction and amounted to a settlement within the meaning of section 4 
of the Stamp Act, and the stamp duty paid was sufficient, rs 

STAMP REFERENCE under section 57 (8) of the Stamp Act 1 made 
by the Board of Revenue U. P. 

A. E. Ryves, for the Crown. 

The judgment of the Court was delivered by 

Knox, J.-On the 15th of May 1914, two brothers, Tribhuwan 
Dutt Sukul and Maharaj Someshar Dutt Sukul, executed each of 
them a document: The deed of gift executed by Tribhuwan Dutt 
Sukul has been endorsed by us as Exhibit A, and the deed execut- 
ed by Maharaj Sumeshwar Dutt Sukul has been marked as Ex- 
hibit B and will be alluded to in the course of this judgment in 
these terms. 3 

Deed A,is said to bear a D of Rs. 1125. Deed B bears a 


stamp of Rs. 10. When the two documents were taken to the. 


registration office, deed B was impounded and on its coming be- 
fore the Deputy Commissioner Sitapur, that officer came to the 
conclusion that the stamp required was a stamp of Rs. 360, hé 
also considered that a penalty of Rs. 700 should be paid by Maharaj 
Sumeshwar Dutt. Sumeshwar Dutt enprrled from the decision 
of the Deputy Commissioner to the Board‘of Revenue. 
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The Board of Revenue were unable to come to any conclysion 
as to what was the right and proper stamp to impose and referred 


the matter to this Court under section 57 of the Indian Stamp Act. | 
* Civ. Misc, No. 620 of 191 
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CIVIL We have had both deeds read tous and we-have had the 
1915 ‘assistance of the learned Government Advocate in considering the | 

he ae matter. Deed B is very inartistically drawn up ; the language, in 


MATTER OF *Which it is expressed, is of such a dubious kind that it ‘has not been 
Snes easy to come to a decision on the question referred. 

—_ * Briefly stated the case is as follows :—Tirbhuway Dutt Sukul 

Enom, J. in consideration of love and affection and the promise to be main- 

tained by his brother executed a deed of gift over of his immove- 

able and moveable property. It is this deed which has been stamp- 

ed with a stamp of Rs. 1125. Maharaj Sumeshar Datt Sukul, as, 

E 2 said above, on the same date executed deed B. In that deed he 

° promises that during the lifetime of Pandit Tirbbuwan Dutt he 

will pay whatever expenses may be required on account of food, 

conveyance, travelling for pilgrimage, charity, clothing eże.ą, pro- 

s vided that Tirbhuwan Datt lives permanently in the ancestral 

house or in his house in which he may with his consent put him 

up anf have no concern with the quarrelsome persons who 

created disunion between Pandit Tirbhuwan Datt and himself. 

There isa further clause which lays down the maximum amount 
per mensem which Tirbhuwan Dutt may expend for charity 
and railway journey eźc, upto this maximum Maharaj Sumeshar 
Datt Sukul agrees to pay,* There is also a clause regarding mo- 
ney “required for expenses ” and how that is to be assessed, no 
definite sum is given. Certain property which is detailed in the 
deed is hypothecated and the deed says that that property “ will 
be responsible for the expenses of Pandit Tirbhuwan Dutt where- 
ever and to whomsoever it is transferred. The property scheduled 
differs, save and except one house, from the property scheduled 
in deed A. ` 

We have tried to see whether deed B can come within any of 
the deeds set out in Schedule I of the Indian Stamp Act but ve / 
@innot find any article which exactly covers the deed. 

Looking broadly sto the two documents we are satisfied that 
the deed* B is one ‘which comes within section 4 of the Indian 
Stamp Act. The transaction before the parties may fairly be said 
to came within the word “settlement”. Tlfe two instruments 
- were intended by the parties to be employed in completing this 
„One transaction and the principal instrument as determined by the 

parties has been stamped and more than sufficfently stamped, 
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Deed B has in our opinion been properly stamped and more CiviL 
than sufficiently stamped in accordance with the provisions of sec- 1915 


tion 4 of the, Act, ine eae 
We have not overlooked the fact that in dealing with an MATTER oF 


act of this kind we have to construe the act in favour of the SORE 
subject. : — 
Knox, J. 
Let a copy of this aeach be sent to the Chief Controll- 
ing Revenue Authority, ¢. e„ to the Board of Revenue as our opini- 
on on the matter referred to us, 
i i . 
re . < 
3 ` 7 
* KING-EMPEROR ® CRIMINAL 
versus 1915 ° 
— aa 
DIP NARAIN.* . January, 26. 
e — 
Confession—F oint trial—Admissibility of. CHAMIER, J, 
PIGGOTT, J. 


Several persons were put upon their trial for an offence under section 
193 Indian Penal Code. One of them made an statement confessing his 
guilt and implicating some of the other accused. The Magistrate did 
not convict him upon the confession but recorded evidence against all 
the accused and convicted them after .considering the whole evidence, 
including the confession. The Sessions Judge reversed the judgment in . 
this respect. ld that the confessing accused was tried jointly with the 
other accused and the confession was admissible in evidence against 

them all. 

, CRIMINAL APPEAL by the Local Government from an ‘order of 
Pandit Durga Datt Joshi, Sessions Judge of Azamgarh. ' 

The facts of the case for the purpose of this report may be 
briefly stated as follows:—Nine persons were put on their trial è 
before a Magistrate of the first class on charges under sections 211 
and 193 Indian Penal Code,or with abetment of such offences. 

fter the evidence for the prosecution had been recorded the ac? 
cused were called upon to enter on their defence, when one of 
them, Mahomed Ishaq, made a statement of confession implicating 
himself and his co-accused and pleaded guilty. The Magistrate Z 
did not convict Malfomed Ishaq on this plea. He proceededewith 
the case against all the accused and ultimately convicted them all. ii 
He took the confession into consideration against the other accused. A 


Cr. A. No. 995 of 1914. $ . 
> XIM 43 R 


o 
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CRIMINAL Mahomed Ishaq was not convicted on his plea ‘of guilty. All 
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the accused appealed. The Sessions Judge held that the confession 
could not be taken into consideration against the other accused. 
He remarked :—“ The trial was no doubt joint upto a certain 
stage. Butas soon as he pleaded guilty the Magistrate should 
have convicted him. There was no necessity to keep him on in 
the dock. The Magistrate, it appears from his judgment, was 
clearly of opinion that the statement of Ishaq was true...... There 
is a ruling of the Madras High Court in I. L. R, 22 Mad, 491, 
where in a case tried beforé a Magistrate the statement made by 
one accused was not considered as evidence against the other...... 
See also I. L, R, 17All, 524; I. L. R., 23 All. 1533 and I. L. R, 
3@ All, 540. As there was no joint trial of Ishaq with the appel- 
lants his statement is not admissible in evidence.” In the end the 
Sessions Judge set aside the convictions of two persons and ac- 
quittad them and dismissed the appeals of the rest. The Local 
Government appealed against the acquittal of one, namely, Dip 
Narain. 


A. E. Ryves, (Government Advocate), for the Crown.—The case 
was decided upon the whole of the evidence including the confession 
of Mahomed Ishaq. He was not convicted on his plea of guilty; 
so it cannot be said that his conviction was deferred merely with 
the object of taking his statement into consideration against his 
co-accused, The cases referred to by the Sessions Judge are, there- 
fore, distinguishable. There is another ground of differentiation. 
In a Sessions trial the plea of the accused is recorded at the out- 
set of the trial ; the present case being a warrant case triable by a 
Magistrate the whole of the prosecution evidence had to be record- 
ed first and then the plea of the accused was taken. The Madras 
case relied on by the Sessions Judge was a summons case ; and the 
ether cases were Sessions cases, I rely on the following rulings :— 

In re Vempalls Bali Reddy, [1913] 22 I. C., 157, (Madras High Court.) 

Queen- Empress V. Chinna Pavuchi, [1899] I. L R., 23 Mad, 151. 

. The statement of Mahomed Ishaq can,stherefore, be taken into 
consideration against his co-accused. [He then discussed the other 
evidence in the case. | 


C. C. Dillon, (with | him Satya Chandra Mukerji, Surendra Nath 
” Sen, Ramakant Malaviya and /gbal Ahmed) for the accused, dis- 
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cussed the fact$ and evidence and supported the judgment of the 
Sessions Judge. 
The judgment of the Court was delivered by 


PIGGOTT, J.—This is an appeal by the Local Government 
against the acquittal of one Dip Narain, who was convicted by a 
- Magistrate ofthe first class of an offence punishable under sections 
211-109 of the Indian Penal Code, but acquitted by the learned 
Sessions Judge of Azamgarh on appeal. As a matter of fact nine 
persons were put on their trial before the Magistrate, all of whom 
were convicted and all of whom appealed. The Sessions Judge 
dismissed seven of the appeals, but acquitted Dip Narain, and one 
Musammat Talia. There has been no appealagainst the acquittal 
of the latter. n ° a) 

The task before us is a simpler one than was before the courts 
below, as many matters which were in controversy there have been 
accepted in argument in this Court as fully established by th evi- 
dence. We find that Gaya Sunar, resident of Shahzadpur in the 
Fyzabad district, was on bad terms with his relatives, Sarju and 
Lachhman. He somehow or other came to believe that a false 
charge brought against these persons could be successfully pro- 
secuted, if suitable measures were taken, before a certain Bench of 
Honorary Magistrates exercising jurisdiction at Azamgarh. He 
came into Azamgath for that purpose, and there got into communi- 
cation with various persons, including Gulab Sxxar and one Muha- 
mmad Ishaq a dealer in timber. A conspiracy was hatched for the 
filing of a false complaint before a Bench of Honorary Magistrates 
consisting of Raja Munammad Shah and Babu Krishen Deo Narain 
Singh. Salaran Teli of Azamgarh was employed to come forward 
as complainant ; and it seems to us perfectly clear on the evidence, 
if indeed this much also has not been practically conceded in argu- 


CRIMINAL 
1915 
° EMPEROR 
Dip NARAIN 


Piggott, J. 


* 


‘ment before us—that there were members of the conspiracy who, 


professed to be able to ensure its success by bringing improper in- 
fluence to bear on Babu Krishen Deo Narain Singh. Accordingly, 
on April 3rd, 1914, Salaran filed a complaint before the Honorary 
Magistrates already named, in which he falsely charged Sarju and 
Lachhman with having committed, within the jurisdiction ofthe 
said Magistrates, offences punishable under sections 323,406 and 
417 of the Indian Penal Code. Salaran was examined on his com- 
plaint and put in a list of witnesses. We cannot refrain from re- 
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CRIMINAL marking that a Magistrate of experience could scarcely have help- 
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ed seeing that the story told by Salaran was a most extraordinary 
one, and that, even-if it migbt prove on enquiry that tbere was any 
truth in the other allegations made by him, the story of the assault 
gaid to have been committed by Sarju and Lachhman on April 
Ist bore every appearance of being a piece of imaginative embroi- 
dery. The Honorary Magistrate howeyer took cognizance of the 
camplaint as onè of causing hurt (under section 323 Indian Penal 
Code) only, and issued process for the attendance of the accused 
persons and of the witnesses named by Salaran, fixing April 17th, 
1914, for the trial. On that date Sarju and Lachhman, having come 
to Azamgarh and setured the services of Sheikh. Faiyaz Husain, 
aflocal Mukhtar, presented a petition before. ‘the Sub-Divisional 
Magistrate asking for a transfer of the case against them to some 
other court. There were allegations made in this petition which satis- 
fiedtpe Sub-Divisional Magistrate that prompt action was called 
for on his part. He transferred the complaint of Salaran to his own 
file, and went over in person ‘to the court of the Honorary Magis- 
trates to take possession of the record and secure the attendance ` 
before himself of the complainant and his witnesses. The falsity 
of the complaint was at once disclosed. Salaran absconded ; his 
witnesses denied all knowledge of the affair. The Caoa was 
dismissed, and the Sub-Divisional Magistrate initiated a proceed- 
ing under section 476 of the Code of Criminal Procedure which 
resulted in the trial out of which the present appeal has arisen. 
As against Dip Narain the case for the prosecution is ‘that he 
was an active member of the conspiracy which organized the in- 
stitution by Salaran of his false complaint of April 3rd, 1914, and 
more particularly that he was the member to whom the others 
looked as the instrument through which improper influence was 


„tO be brought to bear on the Honorary Magistrate, Babu Krishen 


Deo Narain Singh. 
In this connection we may at once proceed to comment on one 
aspect óf the case which calls for special notice. The learned 


= Sessions Judge seems to have been much influenced by the view 


thatsthe case for the prosecution involved seriofis allegations against 
this Honorary Magistrate. He considered those allegations grossly 
improbable and very inadequately supported by the evidence. He 
then followed out a train of reasoning according to which the ~ 
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acquittal of Dip Narain appears to follow as a necessary conse- CRIMINAL 


quence on the failing of the prosecution to establish any specific 1915 
charge of corruption or misconduct against Babu Krishen Deo EiëtROR 
Narain Singh. We are quite unable to look at the case in this, v. 


light. The Honorary Magistrate was not on his trial. No charge DIP NARAN 


was preferred against-him, and no onus lay on the prosecution bf Piggott, J. 
establishing any such charge. The question with which we are 
concerned is whether Dip Narain represented himself, or was 
understood by the other conspirators, to be a person in a position to 
l bring corrupt influences to bear on the Honorary Magistrate. What- 
ever remarks we may find it necessary to make on any portions of 
the evidence, we have to bear in mind thąt the point for deter- 
mination is*the guilt or innocence of Dip Narain and that bis 
guilt is perfectly consistent with ace entire innocence of the Hono- 
rary Magistrate. . 
[His Lordship then proceeds to discuss the facts and evidence]. 


This is the position we have reached without even touching 
upon the two most controverted points in the case, the evidence of 
. the witness Chedi Rangrez and the confession of the aċcused Mu- 
hammad Ishaq. If we could be sure that these two men spoke the 
truth to the best of their knowledge, we need not have discussed 
any other evidence. Both assert thať the filing of Salaran’s com- 
plaint was the outcome of an elaborate conspiracy, in connection 
with which Dip Narain was an important member, acting “(or 
purporting to act) as go-between for the others in their dealings 
with Babu Krishen Deo Narain Singh.T he confession of Moham- 
mad Ishaq obviously requires to be taken into consideration against 
‘ all the accused, the learned Sessions Judge need have had nn mis- 

givings on this point. Muhammad Ishaq was not convicted on his e 
plea of guilty, and-he was tried jointly with the other accused. 
. Under the circumstances of shis case the trying Magistrate would 

have shown very poor discretion if he had convicted Muhammad 
Ishaq on his plea of guilty, thereby recording his belief in the 
substantial truth of Muhammad Ishaq’s confession before the other 
accused had even entéred on their defence. The case obviously 
` required the most thorough sifting out, before any court coyld say 
with confidence that Muhammad Ishaq’s confession was substan- - 4 
tially true, even where it implicated himself. As it is, the learned 
Sessions Judge “has fiken into consideration the confession of 
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Muhammad Ishaq to a far greater extent than -did the trying 
Magistrate; only he has used it to discredit the witness Chedi and 
to throw doubt on the prosecution case generally, as if the prosecu- 


. tion could be made responsible for all the allegations which Muham- 


mad Ishaq saw fit to make against the Honorary Magistrate. 

[His Lordship again proceeded to discuss the facts and evidence,] 

We set aside the Session Judge’s order of acquittal, we restore 
the- Magistrate’s order convicting Dip Narain on the charge under 
sections 211== 109 of the Indian Penal Code as framed. No special 
argument has been addressed to us on the subject of sentence, and 
we see no adequate reason for departing from the sentence origi- 
nally passed by the trying Magistrate. We sentence Dip Narain 
to be rigorously imprisoned for one yeanand to pay 4 fine of Rs. 
60% in default of payment of fine he will undergo further rigorous 
imprisonment for two months. He must surrender to his bail 
accordingly. Any period of imprisonment which he may have 
already undergone will count towards execution of the sentence 


now imposed, 
. B. K. M. Order modified. 


ANAND SARUP AND OTHERS (Plaintiffs) 
* VEYSUS 
ASAD ALI (Defendant)? 

Adverse possession—Proof of—Practice—Pleadings—Suit for redemption— 
Plaintiffs failure to prove mortgage—Plaintiffs possession through mort- 
gagees proved—Decree in plaintiff's favour—Issue remitted by High Court 
—New case. 

This was a suit for redemption against certain persons alleged to be 
mortgagees and the appellant who had purchased the property in execu- 
tion ofa decree against other persons who were not its owners. The relief 
the plaintiffs asked for was redemption against the mortgagees and eject- 
ment of the trespasser. The mortgagees admitted the title of the plaintiffs 
but the defendant-appellant denied the mortgage and the right of the 
plaintiffs. The lower appellate court finding that the mortgage was not 
proved dismissed the suit. On an issue being referred by a single Judge 
ofthe High Court ft further found that the persons whom the plaintiffs 
called their mortgagees were in possession. ¿The single Judge on this 
«æ finding decreed the suit. 

Meld that the lower appellate court having found that no mortgage was 
proved, the single Judge ofthe High Court was not justified in sending 
down an issue to enquire whether the plaintiffs or any-one on their behalf 

*L.P. A. No. 102 of 1914. 
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was in possession within 12 years next before the institution of the suit. CIVIL 
The plaintiffs having failed to prove the case set up by them the suit was t915 
rightly dismissed, BA 


APPEAL undef section 10 of the Letters Patent froma judg-° ANAND 
ment of the Honourable Sir Henry RichardsKt. Chief Justice in Let- 


V. 
ters Patent Appeal No. 18 of 1914. ASAD ALI 


The facts of the case, fully appear from the judgments of the 
Judges of a Division Bench reported in 12 A. L. J. R, 1233. The 
Judges constituting the Division Court were equally divided in 


opinion. The plaintiffs appealed under section 10 of the Letters s 


Patent from the judgment of the Division Court. . 
Guizari Lal, for the appellants.— Although the mortgage set 

up by the plaintiffs could not be proved yet it was found that tltey 

and their predecessors-in-title were the proprietors of the property 


in dispute and that the persons who were in actual possession till e 


1908 had acknowledged themselves to be the plaintiffs’ mortgđgees. 
That posséssion was not adverse to the plaintiffs but was on behalf 
of them. The persons in possession had admitted the title of the 
plaintiffs. Their title not having been lost by adverse possession 
the plaintiffs are entitled to a decree for possession although they 
have failed specifically to prove the mortgage alleged by them. 
Failing to prove the mortgage and that the defendants were in 
possession as mortgagees they have proved their title and that the 
defendants were in possession as friends and relatives on the plain- 
tiffs’ behalf. Under these circumstances the suit should not be dis- 
missed, the plaintiffs are entitled to a decree which may be justifi- 
ed by the facts found which establish that they have a subsisting 
title. I rely on the cases of 

Abdul Ghani v. Musammat Babni, [1902] I. L. R., 25 All, 256, F. B. 

Balmakund v. Dalu, [1903] I. L. R, 25 All., 498, F. B. 

In those cases the plaintiffs could not prove the tenancy alleg- 
ed by them but it was found that title was with them and the 
ersons in possession were holding permissivé possession as friends, 
he court gave the plaintiffs a decree for possession. ` 
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frst instance, the trouble began with the framing of the plaint, and 
it is really doubtful whether a plaint such as this, seeking posses- 
e sion by redemption of an alleged mortgage against one set of de- 
fendants, and possession by ejectment of another set of defendants 
as mere trespassers, should have been allowed to come to trial. 
However the actual point for decision is a narrow one. The res- 
pondent Syed Asad Ali is in possessiĝn of only a portion of the 
property originally in dispute with which we are now concerned. 
He has throughout put the plaintiffs to proof of their entire case,- 
The plaintiffs said that the property in possession of Syed Asad 
Ali formed part of a larger property which had originally belonged 
to. them and had been mortgaged with possessign to another set of 
defendants, Their case was that Syed Asad °*Ali had entered into 
possession as a trespasser by ousting the persons whom the plain- 
tiffs „call their mortgagees, On the pleadings the plaintiffs were 
bound to prove that they had a subsisting title against the defen- 
dant Asad Ali, The original finding of the appellate court was 
that the plaintiffs had proved title to the whole of the property in 
dispute, but had not proved the mortgage set up by them or that 
the defendants whom they call their mortgagees had ever been in 
‘possession as such mortgagees. When the case was brought in 
second appeal before a single Judge of this Court an issue was re- 
mitted, asking for a definite finding as to whether the plaintiffs 
themselves, or any person holding through or on behalf of the 
plaintiffs, had been in possession of this particular part of the pro- 
perty in dispute within twelve years prior to the institution of the 
suit. e The remanded issue came before a Judge other than the 
Judge who originally disposed of the appeal. On a perusal of the 
two judgments it would seem that the learned Judges were in- 
clined to differ as to the facts of the case, The second Judge how- 
ever felt himself unable to dissent ‘from the finding of his prede- 
cessor against the existence or validity of the alleged mortgage 
Accordingly he returned a finding couched in guarded langu 
to the effect that the persons whom the plaintiffs call their 










for tHe plaintiffs as appellants now before us is th 
ing in their favour, Their case all along was t! 


mortgagees. There was no suggestion that, 
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possession otherwise’ than as mortgagees of the plaintiffs’ Prac- 
tically therefore the finding that the possession of these so-called 
mortgagees was in reality the possession of the plaintiffs could 
only be arrived at by reversing the finding that these persons were 
not in possession as mortgagees of the plaintiffs. We think the 
_ view: taken by the learned Chief Justice was right and that the 
laintiffs have failed to preve their possession within limitation as 
p the defendant Syed Asad Ali. One point in the case has, 
° apa sere :a in this Court. Syed Asad Ali is in pos- 





gee Net ig eigin the surao referred to in the judg- 
gS e KE "Ao Yogllate court. It was probably by 
N ATA of Judge, it the order by which 
`: en ., directed that the decree &f 
\ ~ up so as to make it clear that the 
pe in the land covered by that decree. He 
sho wat one half share of the parao in possessiph of 
Syea „u was not so included, We must now order accord- 
ingly. Otherwise we dismiss this appeal. We make no order as 

to costs. 

B. K. M. 
ZAHIR SINGH 
Versus 
“+ EMPEROR.® 


Code of Criminal Procedure (Act V of 1898), section 597—Sanction to prosecute 
granted—First application dismissed—Second without sanction— Whether 
only an irregularity. 


Section 537 of the Code of Criminal Procedure is intended to prevent a’ 


mere technicality from interfering with the course of justice and hot to 
allow a Magistrate to over-ride the clear provisions of the law. 

One T obtained a sanction to prosecute three persons and instituted 
proceedihgs against them on the date fixed for hearing. T did not appear 
and the accused persons were digcharged. Sometime afterwards, more than 
six months after the grant of sanction, T again filed a complaint against" 
only one of them Held that the application was not a continuation of the 
previous application and could not be entertained being made beyond time. 
Held also that the want of sanction in this case was not only an irregulari- 
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ty and could not be cured by the provisions of section 537 of the Criminal * 


Procedure Code. -. 


CRIMINAL REVISION from an order of E. Thomas Esq. Mag- 
istrate first class of Rarrukhabad. 
*Cr. Rey. No. 1228 of 1914. 
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A. H; C. Hamilton, for the applicant. 
R. Malcomson, (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by < 

TUDBALL, J—This application in revision arises out of the 
fellowing facts. One Tika Ram obtained a sanction on March 3rd, 
1913 to prosecute Zahir Singh and certain others for offences under 
sections 467 and 471 of the Indian Penel Code. An appeal was 
filed against the order granting sanction, which was dismissed on 
June roth, 1913. On July 15th, 1913, Tika Ram filed a complaint 
against those three persons, Proceedings in the case were suspend- 
ed pending the decision of an application in revision to this Court. 
That application wagrejected on January 21st, 1914., Tika Ram 
then waited practically for four months until May 15th, 1914 when 
he went into court and asked that his complaint might be taken up 
and decided. His application was granted and the case came up, 
for hearing at the end of a little over three months on August 2oth, 
I9I4. "Tika Ram did not appear and the accused were discharged. 
After the order of discharge had been made Tika Ram filed a fresh 
complaint as against Zahir Singh only. Zahir Singh on this fresh 
complaint at once took objection that it was a complaint filed out 
of time and that the Magistrate could not take cognizance of the 
offence. The Magistrate disallowed this objection in the following 
words. “The first application “was within timè and by the sub- 
sequent application the continuity is not broken”. In other words 
he took this fresh complaint as being a proceeding in continuation 
of the former proceeding. This, however, was clearly wrong. It 
was clearly a fresh complaint as against Zahir Singh alone, If Tika 
Ram wished to continue the former proceeding he could have gone 
to the District Magistrate or the Sessions Judge and have obtained 
an order for further.enquiry, on his first complaint. Zahir Singh 
bas been committed for trial. The Present application is directed 
to have that committal ordér quashed. On behalf of the Crown iť 
is urged that the deféct in the section is one which is cured by 
section $37 of the Code of Criminal Procedure, That section lays 
«down that subject to the provisions hereinbefore contained no 
order*shall be reversed or altered in revision on account of want of 
any sanction required by section 195 unless such want has in fact 


> occasioned a failure ofjustice. The explanation attached to the 


section is that in determining whether any error, omission or irregu- 
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larity in any proceeding under this Code has occasioned a failure CIVIL 
of justice the court shall have regard to the fact whether an objec- wis 


tion could not and should .have been raised at an earlier stage of 
-the proceeding. As has frequently been remarked in many cases, SINGH 
section 537 is not perhaps happily worded. But to my mind one 
thing is cleay and that is that section 537 was clearly, never intend- 
ed to allow a Magistrate to override the clear provisions of the 
Code. The section was intended to prevent a mere technicality from 


v. 
EMPEROR? 
Tudball, J, 


interfering with the course of justice, the error, omission ec, being 

one which had escaped all parties at the beginning of the proceed- 

ing. Where, however, as in the present case, the want of sanction 2 
was at once brought to the attention of the court it was clearly the 
duty of the Magistrate to refuse to take cognizance of the complaint 
‘on the ground that he could not do so by reason of the terms of 
section 195 of the Code. To allow the present applicant to proceed ° 
to trial in the court of Session would be grossly unfair seeing that 
the trial must in the end fail by reason of the want of sanetion. I 
therefore allow the application and set aside the order of the court 
below. The applicant, if on bail, need not surrender, if in confine- 
ment he will be released at once. 

i Application allowed. 


JADUNANDAN AND OTHERS (Plaintiffs) Onan 
VErsus Cu 
SHEO BALAK (Defendant) * 1915 
Code of Civil Procedure (Act V of 1908) Order 23, rule 1—Suit withdrawn February, 19. 
without permission to file a fresh suit—Suit on same cause of &ction— RAFIQ, J 
Barred. ° í 
A suit was filed by the plaintiff for profits of 1317-19 Fasli but later on 
an application was made by the plaintiffs and defendant jointly that the 
A matters in dispute between ethem had been referred to arbitration and 
asking the court to dismiss the suit. There was no prayer by the plaintiff 
to be permitted to file a fresh suit in case the arbitration fell through. 
The arbitration fellthrough and the Epa filed this suit fog recovery of 
the same profits, vis. for 1317-19. 
Held that the suit was barred by the provisions of Order 23, rule 1 ang 
the fact that both parties joined in making the application did not ake the 
case out of the general rule. Niaz Ahmad v, Abdul Hamid, 5 A. 1. J. Ru e 
278, followed. : 
j ae onte; * S, A. 451 of 1914.°¢ TE he > 
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SECOND APPEAL from a decree of Austin Kendall Esq., District 
Judge of Cawnpore, reversing a decree of Maulvi Mohammed 
Wahid Khan, Assistant Collector, rst Class. 

The facts of the case were shortly these—The plaintiffs in- 
stituted a suit for arrears of profits against the defendant in 1912, 
for the years 1317-1319 Fasli. After some proceedings the parties 
jointly made an application to the court stating that the matter in 
dispute in the suit along with other matters had been referred to 
arbitration and an agreement to refer those disputes to arbitration 
had been executed and “ therefore the parties did not want to have 
the suit decided by the court and prayed that it might be struck off 
without judgment (bila tajwia kharij farmaya jae)? The suit was 
accordingly dismissed. The arbitration proceedings »somehow or 
other fell through. The plaintiffs instituted the present suit on the 
same cause of action for recovery of the profits of the same years. 
The defendant zz¢er alia raised the plea that the first suit having 
been withdrawn or dismissed without permission to bring a fresh 
suit, Order 23, rule 1, Civil Procedure Code barred thesuit. The 
court of first instance overruled this plea and decreed the claim 
in part: On appeal, the District Judge held that Order 23, rule 1 
Civil Procedure Code applied and he dismissed the suit. 

The plaintiffs appealed to the High Court. 

Gulsari Lal, for the appellants, submitted that the previous 
suit had been withdrawn by the consent of both the parties and 
under those circumstances Order 23, rule 1 Civil Procedure Code 
did not apply. 

Fuggobundov. W. N. Watson, & Co., [1865] Bourke’s, Rep., 165 app. 

Kailas Nath Kaiju (for Tey Bahadur Sapru), submitted that 
Order 23, rule r Civil Procedure Code in terms covered the case. 


` To take the case out of it, the appellants will have to read words 


into it which were not there. The fact that the suit was withdrawn 
by the consent of the defendant made no difference. The appel- 
lants could easily have safe-guarded themselves by having the 
matter referred to arbitration through the intervention of the 
court, or by obtaining permission to sue again, if necessary. He 
frelied on . 
Gulkandi Lal v. Manni Lal, [1901] I. L. R., 23 All., 219, 
Nias Ahmad v. Abdul Hamid, [1908]-5 A. L. J. R., 278, 
Rajah Shamsee v, Mirsa Mohamed Ali, [1867] ? Agra, 158, 
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_ Gulsari Lal, in reply —The case in 23 All. has been disapproved 
in 
T.C. Mukerjee v. Afsag Beg, [1915] 13 A. L. J. R., 98. 
He also cited 

ia... Shea Ambar v. Deo Datt, [1887] 1. L. R., 9 All., 168. 

The following judgment was delivered by f 

RAgIQ, J—This appeal arises out ofa suit for the recovery 
of profits. The plaintiffs appellants are co-sharers and the de- 
fendant respondent is the lambardar in the village of Arjunpur. 
The plaintiffs sued for the recovery of profits from 1317 to 1319 
Fasli. One of the pleas in defence was that the claim was 
barred under clause 3 of Rule 1, Order 23. The learned Assist- 
ant Collector, in whose court the suit was filed, disallowed 
this plea and dispoged of the case on the merits. On appeal 
the learned District Judge held that the claim was barred 
under Order 23, Rule'1, clause (3) and accordingly, reversed 
the decree of the first court’ The plaintiffs have come ap in 
appeal to this Court and the only. point raised in this appeal 
is whether their claim is barred under the order mentioned above. 
It appears that the plaintiffs had brought a similar suit in 1912 
against the same defendant for the recovery of profits for the three 
years now in suit, During the pendency of the former suit both 
parties filed a joint application to the Assistant Collector asking 


for the dismissal of the suit on the ground that the matters 
in dispute between them, both the claim for profits and other 
matters, had been referred to arbitration. The plaintiffs did not 
take the precaution of asking the coùrt then to allow them to bring 
a fresh suit in respect of the profits of 1317 to 1319 Fasli in case 
the arbitration fell through. The joint application of both parties 
was allowed and the suit was dismissed on the 2oth of September 
1912, The arbitrators mentioned by the parties for some reason 
or other declined to decidg the dispute between them. On the 
yth of April 1913 the suit out of which this appeal has arisen was 
instituted by the plaintiffs for recovery of profits for 1317 to 1319 
li. The cause of action alleged in the-plaint of the present 
e is the same as that given in the plaint of the former case, 
ely, the dates en which the plaintiffs become entitled to re" 
ver the profits from the lambardar, It is true that the plaintiffs 
llege in their plaint that the arbitration has fallen through; but 








they do not state Phat the failure of the arlfitration has given them * 
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a fresh cause of action. They, however, contended that their 
real cause of action accrued on the failure of the arbitrators 
to decide the disputes referred to them. The present suit is, 
therefore, based on a cause of action different from tHat alleged in 
the former suit. Moreover it is said that as the defendant had join-, 
êd in the application with the plaintiffs in asking the, court to dis- 
miss the claim. Order 23, Rule, 1 Clause (3) does not apply. In 
support of this last contention they rely on the case of /uggobundo 
Chatterji v, Watson & Co. (1). That case was decided under section 
67 of Act VIII of 1859. One of the learned Judges in that case re- 
marked:—-“ The section only applies when the plaintiff withdraws 
his suit without the, consent of the defendants and then renews it 
without a cause and that it is intended to psevent *his doing so - 
ad libitum. The result of applying the section quoted to the pre- 
sent case is so startling as to show that the section does not con- 


‘template such a case as this.” The case relied upon by the 


plaintiffs appellants no doubt supports their contention. But on the 
other hand there is a case of this Court, namely, that of Viez Ahmad 
v. Abdul Hamid (2) which is in favour of the contention of the 
respondent that where a case was withdrawn by the plaintiff with- 
out obtaining any permission to bring a fresh suit a subsequent 
suit on the same cause of action in respect of the same property 
is barred. It seems to me that the language of.order 23 does not 
make any difference as to whether the application for withdrawal 
is made solely by the plaintiff or is made jointly by the plaintiff 
and the defendant. In the present case the defendant joining with 
the plaintiffs in asking the court to dismiss the suit without any 
reservation would not bar the operation of the provisions of Order 
23, Code of Civil Procedure. . The contention that the present suit 
is based on a different cause of action is not borne out by the state- 
ment made in the plaint. It is distingtly told in the plaint that the 
fause of action accrued on certain dates, that is dates on which the 
plaintiffs became entitled to claim their share of the profits fro 
the defendant. In my judgment the decree of the lower appell; 


court is correct. The appeal fails and is dismissed with costs. 
+ . 








Ken. K. * Appeal dismis 
G) [1865] Bourke’s Reports, 162. (2) [1908] 5 A. L. J. R., 278. 
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MAHABIR SAHU (Applicant) 
Versus 
BHIRGU RAI AND OTHERS (Odjectors) ® 
Revision—wrong decision on a question of law—whether a ground for. 
The High Court cannot interfere in revision with an appellate order 


of a District Judge on the ground that he has wrongly decided a question 
of law. 


CIVIL REVISION from an order of Pandit Durga Datt Joshi, 
District Judge of Azamgarh. . 

Certain property was sdld in execution of a decree on 21st July, 
1913. The sale was confirmed on 23rd August 1913. On 13th 
September, 1913, the judgment-debtors applied to have the sale 
set aside on the following allegations :—(1) That the decree-holder 
fraudulently so managed things that notice was not served on the 
judgment-debtors and the sale proclamation was kept from the 
knowledge of the judgment-debtors ; (2) That no attachment was 
made prior to sale ; and (3) That the decree-holder without per- 
mission of the court purchased the property in the name of his son 
who was joint with him. The Munsiff overruled these objections. 
On appeal the District Judge held that the first two allegations 
failed and were not sustainable but that the third objection was 
substantiated. He was of opinion that an application to set aside 
the sale on the third ground of objection came within the provisions 
of section 47 Civil Procedure Code, and that the limitation Qf 30 
days from date of sale did not apply to it. He set aside the sale. 
Hence this application in revision. 

Hartbans Sahat, for the applicant—The allegation of fraud 
was not proved. So the ordiyary limitation of 30 days from date 
of sale as provided by Art. 166 of the Limitation Act applies 
and the judgment-debtors’ application is barred by time. 

The sale having been confirmed it has become absolute under 


O. 21, R. 92. After thes confirmation of the sale no application „ 


to have the sale stt asidecan be entertained except on preof of 

fraud, - The jurisdiction of the court to entertain the application 

except on the ground of fraud ceased after the sale was confirmed, 
. e 


* Civ. Rev. ‘140 of 1914, 


January, 86 


CHAMIER, J. 
PIGGOTT, J. 
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The court in granting the application has, therefore, acted without 
jurisdiction. This is not a case where the lower court has merely 
come to a wrong conclusion on a question of limitation or wrongly 


* interpreted the law of limitation. It is a case where the court 


had no jurisdiction to entertain the application, and is a fit case for 
interference in revision. If not, then the lower courts may at 
their pleasure wilfully disregard the cleaş provisions of law, I rely 
on the case of z 
C. Ross Alston v, Pitamber Das, [1903] I. L. R., 25 All., 509, F, B. 
Lakshmi Narain, for the opposite party, was not called upon, 
The judgment of the Court was delivered by f 
» CHAMIER, J.—This application for rețision was presented along 
with F. A. F.O. 91 of 1914 which we have disposed of to-day. 
We have held that the present applicant had no right of appeal 


.to this Court against the order of the District Judge. The appli- 


cant ahticipating this decision filed this application for revision 
of the same order. In support of this application it is contended 
that the District Judge had no jurisdiction to set aside the sale, 
because, before the application of the judgment-debtors to have 
the sale set aside was made, the sale had been confirmed, and be- 
cause the application having’ been made more than thirty days 
after the date of the sale was barred by limitation under Article 
166 of the first Schedule to the Limitation Act. The learned 
District Judge does not in so many words say so, but it seems to 
us probable that he treated the case as being covered by section 
18 of the Limitation Act, as the judgment-debtors in this application 
to have the sale set aside said that the decree-holder had, purchased 
the property without the knowledge of the judgment-debtors. 
Whether this was the view of the learned Judge or not matters 
little. He may have been wrong in holding that the judgment- 
debtor’s application was within time, but we cannot interfere in revi- 
sion with his order+merely because he decided the question of 
limitatior? wrongly. ‘It is quite clear that he had jurisdiction to 
gntertain the appeal and dispose of the måtter before him. This 
application fails and is dismissed with costs. 
B. K. M. Application dismissed. 
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EMPEROR 
: . VErSusS 
ABDUL RAZZAK AND ANOTHER.® 
Code of Criminal Procedure (Act V of 1898), section 193 (2)—Case— 
Appeal—Transfer of. 


The word ‘case’ used in section 193 (2) of the Code of Criminal Pro- 
cedure cannot be extended to appeals or other matters and a Sessions 
Judge has no power to transfer an appeal filed imhis court to the court of 
the Assistant Sestipns Judge. In the petition of Musa Asmal, I. L. Reg 
Bom., 165 ; Chatterpal Singh v. Raja Ram, 1. L. R., 7 Al., 661, followed. 
Allahdia v. Kestimal, 2 A. L. J. R., 576, applied. 

CRIMINAL MISCELLANEOUS REFERENCE made by Austin 
Kendall Esq., Sessions Judge of Cawnpore. . 


The parties were not represented. 
The following judgment was delivered by 


Knox, J.—By an order, dated the 3rd of February, 1915, the 
Sessions Judge of Cawnpore transferred two criminal appeals Nos, 
7 of 1915 and 14 of 1915 pending in his court to the court of the 
Assistant Sessions Judge for trial, 

The section of the Code which he considered justified this pro- 
cedure on his part was section 193, clause 2. This section pro- 
vides that Assistant Sessions Judges shall try such cases only as 
the Sessions Judge of the division by general or special order 
may make’ over to them for trial. In the opinion of the learned 
Sessions Judge the word “case” as used in this clause is not 
. defined and he saw no reason why it should be confined to cases 
‘and not extend to appeals or Other matters, . 

' This Court has called for the records of,the cases in question 
by the powers conferred upon it by section 435 of the Code of 
Criminal Procedure. Se far as I know the word “case” has never 
been defined in any*General Clauses Act or in the Code of Crimi-” 
nal Procedure nor am I aware that this particular point has come 
up to this Court for decision. 

*Cr. Mis. No. 37 of 191 5. 
XIII 45 R 
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In Chattarpal Singh v. Raja Ram (1), Mr. Justice Mahmud held 
that so far as the Code of Civil Procedure was concerned the 
word “case” should be understood in its broadest and most ordi- 
nary sense, including all adjudications which might constitute the 
subject of appeal or revision. With all due respect I think a safer 
_rule is to consider the word in connection with the particular Code 
or Lawin which it is found. Unders the present circumstances 
there is considerable difficulty in assigning to the word sucha 
broad meaning. The first difficulty will be found in section 409 
of the Code of Criminal Procedure. That section deals with ap- 
peals. The right of appeal is a creation of statute. Without 
some particular provision authorizing an appeal no right of appeal 
ig conferred. Even when a right of appeal ha’ been conferred the 
court to which such appeal lies must also be specified. A right of 
appeal without any specification as to the court to which such 
appeal should be preferred would be a useless right. 

The appeals with which we are concerned in the present case 
are appeals created by section 408 of the Code of Criminal Pro- 
cedure. That section provides for persons convicted on trials 
mentioned therein and persons wishing to appeal can appeal to the 
courtof Session. To find out whata court of Session is we have 
to turn to section 9 of the ‘Code of Criminal Procedure ; a liberal 
interpretation of section 9 might bring within the words “court of 
Session ” not only Sessions Judges but also the Additional 
Sessions Judge and the Assistant Sessions Judge, if there be 
any such within the Sessions division. If such an interpretation 
could be adopted it might be argued that the words “court of 
Session ” in this section,-408, were wide enough to, include all 
these officers. I pass over the anomaly in such an interpretation 
of the court of the Assistant Sessions Judge being a. court from 


which appeals lie to the court of Sessions. Section 409 by 


roviding that an appeal shall lie to the court of Session of’ 
Sessions Judge shal] be heard by the Sessions Judge or by an 
Additional Sessions Judge seems to make it clear that the legisla- 
ture intended that all appeals under the Code of Criminal /Pro- 
“cedure lying to the court of Sessions were to ke heard only by the 

Sessions Judge or by an Additional Sessions Judge. 
The Bombay High Court has had occasion to consider this 
question in more than one case. {n the petitiog of Musa Asmal (4) 

(1) 11885} I. L. R, 7 All, 661. (2) [1884] I. L. R, 9 Bom., 165, 
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they had to deal with a similar provision contained in sections 17 CRIMINAL 
and 18 of Act No. X of 1872. Mr. Justice West held that section sate 


1915 

18 cleanly. was not meant to give a guaszt-revisional power over the EMPEROR 
Magistrates ‘of the district and at the same time no appellate juris- , G 

nee . ABDUL 
diction. In a reference made by the Sessions Judge of Surat the RAZZAK , 
same High Court held that a Joint Sessions Judge could not trf Enos, J. 
applications under Chapter 32 of the then current Code of Crimi- 
minal Procedure. They endorsed the view stated by the Sessions 
Judge that the Joint Sessions Judge was absolutely precluded 
from taking action under Chapter 32 of the Criminal Procedure 
Code, which relates to reference and revisions. : 


There is another section in the present Code of Criminal Pro- 
cedure which bears* upon the point and that is section 526. „That 
section provides that the High Court can order “that any particu- 
lar criminal case or appeal” be transferred from one court to an- z 
other. If the view taken by the learned Sessions Judge of Cawn- 
pore be correct the word “appeal” used in this section wotild be 
pure surplusage. But in section 526 this phrase is used four times 
over and is again repeated in section 527 of the Code of Criminal 
‘Procedure. It will be found that a view similar to this has been . 
taken where the words “case” and “appeal” are to be found in other 
laws. I will mention only one Adlahdia Begam v, Kesri Mal (2). 

I entertain no doubt therefore that section 193, clause 2 con- r 
fers on the Sessions Judge no power to transfer appeáls to the 
Assistant Sessions Judge. ' 

] set aside the order passed as. being an illegal order and 
direct that the case of Abdul Razzak and Abdul Shakur be 
returned to the Sessions Court of Cawnpore for trial by the 
learned Sessions Judge or by the Additional Sessions Judge of 
Cawnpore-if there be such a Judge in existence at the pre- 


sent time. š 
Order set aside, * 


\ 


(1) [1905] 2 A. L. J. Ry 576. 
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EMPEROR 
d VErSUS 
ISMAIL KHAN.® 


Post Office Act (VI of 1898), sections 19,61, 71—Sending cocaine by post —Whe- 
ther an offence—Noxtous or dangerous substance—Excise Act (XII of 1896) 
section 60 A. 


Section 19 of the Post Office Act deals with the sending of articles or 

animals by post which are likely to injure any person occupied in the 

~ execution of the *Post Office work or which are likely te cause injury to 

e articles in the course of transmission through the post. Cocaine, not 

being an explosive, dangerous, filthy, noxious or deleterious substance, is 

not an article the sending of which is prohibited by the section and a per- 

,5on who sends cocaine by post is not guilty of an offence under section 61 

"af the Post Office Act. Conviction under section 6o A of Excise Act 
upheld. 

CRIMINAL REFERENCE made by F, D. Simpson Esq, Sessions 


Judge of Kumaon. 

The material facts and arguments appear from the judgment. 

C. J. A. Hoskins, for the applicant. 

A. E. Ryves, (Government Advocate) for the Crown. 

The facts are fully set out in the following 

Referring Order, 

Ismail Khan appellant has been convicted under section 60 (a) 
of the Excise Act and sentenced to a fine of Rs. 200 and also under 
sections 61/70 of the Post Office Act and sentenced to a fine of 
“Rs, 100, ` 


e The facts are that the Post Masfer at Naini Tal received ine 

formation that a parcel containing cocaine was coming by post 

addressed to accused. When it arrived on 23rd September 1914 

he sent for the police and they had it opened in the presence of 

the accused, who is described as a “ trader” or ¥ merchant ” of Mulli 

Tal Bazaar. The parcel contained six bottles of cocaine each con- 
taining 1/8 ounce and the fact is clearly proved. 
> Cr. Ref. 73 of 1915, e 
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Accused said in his defence that he did not know the name of 
the man-who sent the cocaine and that it was the act of an ene- 
my. The addressee is one Buddhu of Rampur City. Accused 
belongs to Rampur City. He now admits knowing Buddhu. This. 
is because his house was searched -and several Post Cards from 
Buddhu were found there. He now suggests that two persons both 
named Bhup Ram may have addressed the parcel to him ‘but the 
hand-writing on the parcel i is Buddhu Khan’s. Besides this there 
are allusions in the correspondence “the box is ready and is only 
waiting your arrival” “card boards have been séarched for among 
all the recoveries but they cannot be had thither, another search 
will be made if they can be found they will be sent,” 


These cfyptic phrases are not well explained by the accused. He 
- says the card boards are used in shoe making, but this is denied 
by the prosecution and there is no evidence of it. He explains 


the “hai” as a reply to a jocular allusion of his own, x 
3 e 
I agree with the. Magistrate that the hand-writing shows 


that Buddhu sent it and the previous acquaintance shows that 
accused ordered it. 


The sentence of fine only seems inadequate. Accused would 
not purchase so large a quantity for himself. He must have in- 
tended to make a trade of it. The legislature has recently provid- 
ed extra sentences for possession of cocaine and evidently intends 
to attempt the suppression of the trade by severe sentences. 


I therefore direct that the record be forwarded to the High Court 

. with a recommendation that the sentence be enhanced. The point 
was not taken in appeal but I have a doubt whether rule 93 t1) of 

the Post Office Guide has the force of law. It may embody rules 

made by the Governor General in Council under section 21 of the 

Post Office Act, but the prosecution cannot show me any publica: 










tion in the Gazette. 
Accused’s counsel was called in to show cause against an 
ancement of sentence but he had nothing to say, : 


60A of the Excise Act’and under ‘section 61 read with Section 
of the Post Office Act, on conviction on the first charge he was 
fined Rs. 200 anè on the second one Rs. «o0. The learned Ses- « 
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sions Judge to whom Ismail Khan appealed has affirmed the con- 
victions but referred the matter to this Court for the purpose of 
having the sentences considered with a view to enhancement. 
Notice was duly served upon Ismail Khan and he has been repre- 
sented by Mr. Hoskins as counsel. Mr. Hoskins on his behalf 
urges first that both convictions were illegal, and that, in any event 
the punishment was sufficient. In ouy opinion the court below 
was justified in finding that the accused had been guilty of an 
offence under section 60A of the Excise Act and that he was right- 
ly convicted. So far as the conviction under section 61 read with 
section 70 of the Post Office Act is concerned we think that the 
conviction was not jystified by law. Section 70 of the Post Office 
Agt VI of 1898, provides that any person “who abets the com- 
mission of any offence punishable under the Act or attempts to 
commit any offence so punishable, shall be punishable with the 
punishment provided for that offence.” We have now to see what 
offende Ismail Khan is alleged to have abeted. Section 61 is the 
only section referred to. That section provides that “ whoever in 
contravéntion of the provisions of section 19 or section 20 sends 
or tenders or makes over in order to be sent by post any postal 
article or any thing shall be punishable with imprisonment for a 
term which may extend fo one year or with fine, or with both.” 
We have now to see whether any person in cqntravention of the 


provisions of section 19 or section 20 sent any article by post, Sec- 


tion 19 is as follows :—“ Except as otherwise provided by rule and 
subject to such conditions as may be prescribed thereby, no per- 
son shall send by post any explosive, dangerous, filthy, noxious, 
or delete tious substance, any sharp instrument not properly pro- 
tected, or any living creature which is either noxious or likely to 
injure postal articles in course of transmission by post or any offi- 
cer of the Post Office.” Clause (2) “no person shall send by post 
any article or thing which is likely to injure postal articles i 
course of transmission by post or any Officer of the Post Office 
It is quite clear thdt the provisions of section 20 have no bear, 
on the case. It seems to us that the provisions of section 19 









ly deal with the sending of articles or animals by post whic 

be likely to injure any person occupied in the execution o 
Post Office work, or which might be likely to cause injury to} 

cles in the course of fransmission. through the post. It do 


ory 


wə 
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seem to aim at the restriction of any trade. It is very hard to say CIVIL 
that cocaine could be considered to be an “explosive ”, or a dan- 191s ; 
gerous, filthy, “noxious” or “deleterious substance” within the PI 

° EMPEROR 
meaning of the section.” No doubt the abuse of cocaine may be 1. 
followed by very serious consequences but this it seems to us is net a i 
what the section was intended to provide against. It is said that = — 
rules have been made tœ prevent the sending of these articles by dud 
post. The sending of articles -by post in contravention of the 
rules so made does not seem to be an offence under section 61 
which only deals with the sending of articles in contravention of ° 


section 19 and section 20. We think, therefore, that the accused e 
was wrongly convicted of an offence under *the Post Office Act, 
We think, howevér, that the sentence under section 60A of fhe 
Excise Act was inadequate. We, therefore, set aside the con- 
viction under section 70 read with section 61 of the Post Office e 
Act and acquit the accused of that offence and remjt the 

fine. We enhance the sentence under section 60A of the Excise 

Act to a sentence of three months simple imprisonment in ad- 

dition to the fine of Rs. 200. The fine of Rs. 100, if paid, will 

be refunded. 


Order modified. 
BADRI DAS Civit 
versus 1915 
i as 
SHEO NATH SINGH February, £6. 


Provincial Insolvency Act (II of 1907), section 13—-Receiver—Sale before ad- m 
. judicution—Effect of. CHAMIER, J. 


A decree was passed in favour ofthe decree-holder. The judgment- 
debtor applied to be declared an insolvent. A sale was held in execution 
of fhe decree and the court ordered that the sale proceeds should be paid 
to the decree-holder. But before the actual payment was made the court 
appointed an ad interim receiver of the property of the applicant for insol- 
vency. The receiver made an application to the effect that the money 
should not be paid to the decree-holder. Held that the sale proceeds 

ving been realised before the judgment-debtor was declared insolven® 

he receiver could not lay claim to them. = 
IVIL REVISION from an order of Babu Jagat Narain, Judge Ara 
Court of Small Causes of Cawnpore. , 


* Civ. R. 176 of 1914, e 


1915 


BADRI DAS » 


t 
SHEO NATH 
SINGH 


Chamier, J. 
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Uma Shankar Bajpai, for the appellant. 
The opposite parties were not represented. 
The following judgment was delivered by ` 


, CHAMIER, J.—The applicants obtained a decree against the 
respondent Sheo Nath in the Court of Small Causes,in execution 
of which they brought certain property tq sale’on July 16th, 1914. 
An order was made that the proceeds of the sale should be paid 
to the decree-holders, less the costs of the sale. One month before 
this the judgment-debtor had applied to be declared insolvent, and 
an interim réCeiver had been appointed under section 13 of the 
Provincial Insolvency Act. On July 18th, that is, two days after 
thg sale, the infertm receiver made a report to the court on which 
an order was passed that the proceeds of the sale were not to be 
paid to the decree-holders, and a few days later the court ordered 
that fhe money should be given back tothe purchasers of the pro- 
perty ànd that the sale should be set aside. This is the order 
against which the present application is directed. The case is 
covered by the decision of this Court in Sri Chand v. Murari 
Lal(1). The sale proceeds were realized before the judgment-debtor 
was adjudicated insolvent. Therefore the receiver had no claim to 
them. I am informed that the judgment-debtor has not upto date 
been adjudicated insolvent. However that may be, he had not been 
adjudicated insolvent when the proceeds of the sale were realized, 
I allow this application and set aside the order of the court below, 
The applicants will get their costs from the respondent judgment- 
debtor. 

E G) [1912] 10 A. L. J. R., 252, 
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D AND OTHERS (Defendants) 
| . VErSUuS 
j ABDUL MAJEED (Plaintif)* 
‘Right of—Interference with—Intervention of a space—Whether good 
defance--Purdah—Obserwance of. 

Ag a right of privacy is established the fact that space intervenes 
étween the house which invades the privacy and the house, the privacy of 
which is invaded, does not affect that right, and the injured party has a 
good cause of action to maintain the suit. Kunargt Prem Chand v. Bai 
Faver, 6 Bom. H.-C. R, £43, approved. e 

The purdah system is generally observed by both Hindus and Moham- 
medans in these provinces except by the lowest classes. 

SECOND APPEAL from a decree of Pandit Guru Prasad Dube, 


Additional Subordinate Judge of Allahabad, confirming a dece of 
Babu Sidheswar Maitra, Munsif. 


Claim for closing of certain doors ete. 

The court of first instance decreed the claim unconditionally 
The lower appellate court confirmed the decree. 

Defendants appealed. a 

Girdhari Lal Agarwala and Shaila Nath Mukerji, for the appel- 


lants. 


Igbal Ahmad, for the respondent. 
The following judgment was delivered by 
RAFIQ, J.—The parties to this appeal are neighbours and they 


live in mohalla Bakhtiari in the city of Allahabad. The defen- 
dants appellants made certain additions to their house which 
according to the plaintiff respondent invaded the privacy of his 
ses He instituted a suit in the court of the Munsif of Allah- 


abad for the closing of the door in the verandah marked A and B 


for ‘the demolition of parapets marked C & D on the plan and 


for 


a\ perpetual injunction restraining the defendants fronf doing 


any similar acts in future. The claim was resisted on various 


grounds. It was alleged in defence that no custom of purdah prewail- 
ed in the mohalla of Bakhtiari, that the house of the plaintiff was 


overlooked by other houses, that the plaintiff had no right of 


a e 


*S. A. 187 of 1914. 
XU 46 R 
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privacy, and that he had acquiesced in the new constructions 
complained of. The learned Munsif after inspection of the spot and 
recording the evidence came to the conclusion that the additions 
made by the defendants to their house encroached upon the pri- 
Jacy of the plaintiff and decreed the claim accordingly. ‘The de- 
fendants appealed and the learned Additional Subordinate Judge 
affirméd the decree of the first court. he defendants have come 
up in second appeal to this Court and repeat the pleas which they 
had taken in defence before the first court. I shall consider the 
grounds of appeal sertatim, By the first ground of appeal it is con- . 
tended that the custom of purdah does not obtain in the mohalla 
Bakhtiari. Both parties produced evidence on this point, and the 
lower courts after carefully considering the “evidence came to the 
conclusion that the custom of purdah does prevail in the mohalla. 
But apart from the evidence in the case it has been laid down by 
this Court in the well-known case of Gokal Prasad v. Radho (1), that 
“at any rate in these provinces the custom of purdah has for centu- 
ries been strictly observed by all Hindus except those of the low- 
est classes and by all Mohammedans except the poorest.” The 
fact that purdah is observed both by the Hindus and the Moham- 
medans in these provinces except the poorest classes admits of no 
doubt or discussion. The parties to this appeal are Mohamme- 
dans among whom purdah is observed more’ strictly and more 
generally., The first ground of appeal is quite baseless. 


The second ground of ‘appeal is to the effect that the plaintiff 
has failed to prove a right of privacy. This plea is not quite intel- 
ligible. The learned Vakil who appears for the appellants explains 
it by saying that the enclosure to the court-yard of the plaintiff 
is in bad repairs and does not sufficiently protect the women of Fi 
the plaintiff's house from the gaze of the neighbours and passers-by / 
and hence the plaintiff bas no righ of privacy. In support of this 
reference is made to a remark in the judgment of the lower appellate 
court which is to the effect :—“ It is true that this compound is not 
complete and is not the inner court-yard of a building intended for 
females but the fact remains that it is partsof the house which is 
in occupation of the plaintiffs females who do keep purdah” I 
am unable to infer from this passage that the court-yard of the 
plaintiff is in such bad repairs as to expos# the females of the 

(1) [1888] I. L. Rọ, ro All, 358. 
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plaintiff's house to the gaze of the neighbours or the passers-by. and CIVIL 
thus deprive the plaintiffs females of their right of privacy. 4915 


The third ground of appeal is to the effect'that the plaintiff's Se 
house is overlooked by other houses of his neighbours and thes Gone 
court-yard is open to public view. The lower appellate court has Atte š 
held that it, has not been clearly established that the plaintiffs MAJEED 
house is overlooked by some other houses of his neighbours. This Bang, J. 
is a finding of fact and cannot be questioned at this stage. Besides 
as remarked by the lower appellate court the fact thata woman 
appears before certain persons is no reason for supposing that she 
would allow herself to be seen by other persons who are strangers k 
to her. I reject the third ground of appeal. 

The contention,embodied in the fourth ground of appeal is that 
a public road or a'plot of zasul land and certain other plots of 
land ‘intervene between the house of the plaintiff and that of ° 
the defendants and therefore the plaintiff has no cause of a 

“action, No authority has been ċited in support of this contention. 

On the contrary there is an authority against it, vide, Kunarji 

Prem Chand v. Bai Javer (1), The intervention of a space between 

two houses cannot affect the right of privacy if as a matter of fact š 

that right is invaded by the new constructions complained of. This 

ground of appeal therefore fails and is rejected. 
7 The fifth groupd of appeal raises the question of acquiescence. - 
It has been found by the lower appellate court upon evidence in 
the case that there was no acquiescence by the plaintiffin the new 
constructions, Nothing has been urged in support of the fifth 
ground of appeal which could make me take a view different from 
that taken by the court below. I therefore disallow the objection, 
‘The appeal fails and is dismissed with costs. The learned Vakil . 
for the appellants wants extension of time within which to carry 


out the directions in the decree. I allow three months’ time for 
i e 






his purpose, 
A j Appeal dismissed, 


(1) [1869] 6 Bom., H. C. R, 143. 
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CIVIL SHER KHAN AND OTHERS (Defendants) 
1915 s versus 


DEBI PRASAD (Plaintif)? 
Agra Tenancy Act (II of 1901), section 167 —Matter in respect of which a suit 


pico J: might have been brought—Perpetual lease—Sutt to set tt aside—F urisdiction. 


February, 8. 


One L ‘executed a mortgage of some property in favour of D and after- 
. wards a perpetual lease of the same property in favour of defendants. D 
: è brought a suit upon the mortgage making the lessees defendants. No 
relief was however, asked for against them. Later on the plaintiff brought 
this suit for ejectment of defendants on the ground that they were tres- 
passers. The defendants set up tenancy in defence and were required by 
e the Civil Court to get a declaration from the Revenue Court. When the 
° matter came before the Revenue Court the plaintiffs admitted the tenancy 
‘and the Revenue Court decreed the suit. The plaintiff amended the 
plaint by asking for a declaration that the perpetual lease was not binding 
on him. Held that the matter set up in defence was a matter in respect 
of which a suit might have been brought in the Revenue Court within the 
. meaning of section 167 of the Tenancy Act and the Civil Court had no 
jurisdicition to entertain the present suit. Ram Singh v. Girraj Singh, 
12 À. L. J. Rọ, 1252, followed. 
~- FIRST APPEAL from an order of H. E. Holme Esq, District 
Judge of Aligarh. 5 
On 12th January 1897 Musammat Lachman Kuar executed a 
mortgage of a 4 Biswa share to Chattar Singh. On 6th April 1898 
she executed a perpetual lease of 31 Bighas odd out of the mort- 
gaged property to Nawab Khan. ‚Chattar Singh sued on his mort- 
gage, He impleaded Nawab Khan as a defendant and impeached 
the perpetual lease. No relief for cancellation thereof was, however, 
prayed for and there was no issue or finding on that point. A 
decree for sale was passed ; the property was sold and purchased 
by the plaintiff who obtained delivery of possession in July 1g 
It appeared that after this he accepted rent from the heir 
Nawab Khan deceased. On 27th September IgI0, the plaj 
“sued the heirs of Nawab Khan in the Civil Coprt for possessi 
the 31 Bighas odd and fora declaration that the perpetual 
was void and not binding on him. The defendants pleadeg 
# the relation of landlord and tenant subsisted b®tween the į 
. i *F. A. F. O. No. 102 of 1914. 
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and that the suit was not cognizable by the Civil Court. They 
were directed to institute a suit in the Rent Court to establish 
their tenancy. They did so and in that suit the plaintiff admitted 
that the deféndants were his tenants although he questioned the 
validity of the perpetual lease. On 15th June 1912 the Rent 
Court declared the defendants to be tenants of the plaintiff ; the 
question of the validity og otherwise of the perpetual lease was not 
decided, the plaintiff having pleaded that it was not a matter for 
determination in that suit. The plaintiff then amended his plaint 
of 27th September 1910, by abandoning the claim for possession. 
The court of first instance was of opinion that the question bet- 
ween the parties was virtually one relating to the class of the defen- 
dant’s tenancy ané triable’ by the Rent Court alone. It dismissed 
the suit. On appeal the District Judge held that the suit was not 
barred by section 167 of the Tenancy Act and remanded the case 
for trial on the merits. The defendants appealed to the High 
Court. p 
Abdul Raoof, (with him Shafi-ua-zantan), for the appellants :— 
The real object of the suit is the determination of the character 
of the defendants’ tenancy ; whether they are tenants-at-will or 
tenants holding under a perpetual lease. A suit for a declaration 
that the perpetual lease is not binding on the plaintiff is in subs- 
tance a suit fora declaration that the defendants are tenants-at-will. 
The suit falls within section 95 of the Tenancy Act ;if not within cl. 
(6) then within cl. (e) of that section. The words “description 
of the tenant” in cl. (a) cover a statement whether the tenant is 
a tenant-at-will or a perpetual lease-holder. Hence section 167 of 
the Tenangy Act bars the cognizance of the suit by the Civil Court. 
If it be held that the suit as framed does not fall within section 
95 of the Tenancy Act still the suit is barred by section 167, The 
plaintiffs natural and propereremedy against the perpetual leage 
as to sue in the Revenue Court for ejectment of the defendants 
ating them as tenants-at-will and ignoring the lease. If the 
ndants then set up the lease the Revenue Court*would be 
etent to determine and would determine whether it was valig 








ourse, section 167 bars the jurisdiction of the Civil Court to, de- 
termine the samewjuestion. , The mere alferation in: the form of 
the suit by asking for a declaration that the lease is not binding 


inding or not. As the plaintiff could have adopted that 
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cannot oust the exclusive jurisdiction of the Revenue Court ; the 
ultimate object of this declaration is ejectment of the defendants 
from the Revenue Court. I rely on the cases of 

Rat Krishna Chand v, Mahadeo Singh, [1901] 21 A. W. N., 49, 

Ram Singh v. Girraf Singh and others, [1914] 12 A, L. J. R., 1252. 

What section 167 provides is that where the dispute or matter 
about which the plaintiff seeks relief is such that in respect thereof 
he can bring a suit or make an application of the nature specified 
in the Fourth Schedule of the Tenancy Act then he must do so; 
he cannot take the matter to any other court under some other 
guise. In this case the plaintiff could bring a suit for ejectment 
under section 58 which is a suit specified in the Fourth Schedule. 

Unless this interpretation is put upon section 1@7 the latter 
part of it would be pointless and unnecessary. That a compre- 
hensive scope was intended to be given to the latter portion of the 
section is clear ; for it excludes from the jurisdiction of the Civil 
Couftt, not alone “such suits and applications” as are specified in 
the Fourth Schedule but “any dispute or matter in respect of which 
any such suit or application might be brought or made” 

Tej Bahadur Sapru, (with him Purushottam Das Tandon), for 
the respondent.—The suit as framed is expressly for a declaration 
that a certain lease is bad. „It is prema facie cognizable by a Civil 
Court unless the cognizance thereof is barred by any enactment. 
It is said that section 167 read with section 95 of the Tenancy 
Act operates asa bar. Section 95 has no application ; the decla- 
ration claimed does not come under either clause (a) or clause (ò) 
of that section. The nature and character of a tenancy comes 
withig the word “class” of clause (6). It cannot be said that the 
word “description” in clause (a) means the same thing; there 
must be a sharp distinction between the two clauses. Now, whe- 
ther the lease is good or bad, the defendants cannot come under 
any ‘‘class” of tenancy as defined in*section 6 of the Tenancy Act 
other than the fifth, namely, non-occupancy tenant. There i 
thus no dispute as, ‘to the class of tenancy. and the suit does 
fall within section 95. 

e A suit for a declaration that a lease is. ingperative is n 
the né&ture specified in the Fourth Schedule of the Tenancy 
In fact, such a suit is not expressly provided for by the el f 










, § BuU 
at all. Section 167 dees not, therefore, apply. In consi Uro e 
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the applicability of section 167 one must begin by finding out 
whether the suit or application is provided for in the Fourth Sche- 
dule ; if it is not, then the latter portion of the section does not 
come into play at all. The word “such” shows this. The section 
is to be interpreted in this way, that the first part says that certain 
specified suits and applications are cognizable by the Revenue 
Courts but does not prohibit the jurisdiction of the Civil Courts ; 
then comes the second part which says that in “such” cases the 
jurisdiction of the Civil Courts is excluded. According to this 
interpretation the second part would not be unnecessary or mean- 
ingless ; but for it the jurisdiction of the Civil Courts would not be 
ousted. Thg interpretation sought to be putaipon it by the ap- 
pellants would be foo wide. . 
But even accepting that interpretation the question would arise 


whether the Revenue Court was competent, in a suit for ejectment, 
to decide whether the perpetual lease was valid or not. „The 


Revenue Court has no authority to determine such a questioñ ; and 
if it took upon itself to do so the decision would not be final or 
res judicata. I rely on the case of 

Gomti Kunwar v. Gudri, [19021 1. L. R., 25 All, 138. 

The ruling in 21 A. W, N, relied on by the appellants was 
considered in that case. Section 167 is directed only to those 
matters which can be finally and effectively decided by the Revenue 
Courts so as to constitute res judicata. 

The case cited by the appellants in 12 A. L.J. R, 1252 is dis- 
tinguishable. There the lease had been directly set up in the 
Revenue Court and that court had decided that it was valid. When 
the plaintiff went to the Civil Court the Judges said that the’ effect 
of the civil suit would be to nullify the decision of the Revenue 
Court. In the present case the Revenue Court did not decide the 
question of the validity of the lease at all, It expressly left the 
question open. Moreover, in that case the suit was in substanée 
e for ejectment ; here, as the case now stands, the suit is for a 
laration alone. Ifa plaintiff wants a decharation from a Civil 
t he cannot be scompelled to go to another court and seek 
ment, There*may be cases in which the plaintiff has no right 








sent possession by ejectment ; for example, where the ques- 
is whether the defendant holds as a lessee for ten years or as a 
anent lessee, S 
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CIVIL The Revenue Courts could not have entertained a suit in which 
1915 the relief now claimed was incorporated in the plaint. 
SHER KHAN Abdul Raoor, was not heard in reply. f 
v. * The following judgments were delivered 
- ae , PIGGOTT, J.—This is an appeal by the defendants against an 
Piggott, y order of the learned District Judge of Aligarh passed under Order 


41, Rule 23, remanding to the court of she Subordinate Judge of 
Aligarh for decision on the merits, a suit which had been dismiss- 
ed by that court. The learned Subordinate Judge had held that, 
on the facts stated in the plaint, the suit was not cognizable by 
° e him, being barred by section 167 of the Agra Tenancy Act (Local 
Act II of 1901). This is the finding which the learned District 
Judge has reversed on appeal and his decision ‘is now challenged 
before us. There was a mortgage of some zamindari property on 
which a suit was brought and a decree forsale was made. After 
the mortgage, but before the decree for sale, the mortgagors execut- 
eda perpetual lease in respect of certain lands appertaining to 
the share in question. In execution of the decree for sale the za- 
mindari property was put to sale and was purchased by the pre- 
sent plaintiff. He brought this suit in order to get rid of the per- 
petual lease. As originally drafted, the relief claimed in the plaint 

was recovery of possession over the land in question as against the 
defendants-lessees, In reply the defendants-lessees claimed the 
benefit of section 202 of the Tenancy Act, and were accordingly 
directed to institute a suit in the Revenue Court for the deter- 
mination of the question whether or not they held the land in suit 

as tenants of the plaintiff. They instituted a suit accordingly; 

but when that suit came up for trial the present plaintiff who was 

. defendant in the Revenue Court, admitted the existence of a tenan- 
cy. He pleaded that the precise nature of that tenancy, and 
ineparticular the validity of the perp@tual lease under which the 
present defendants claimed to hold, was not a matter for determi- 

nation in that suit. „Òn this understanding a decree was pass 

to the effect that the plaintiffs in the Revenue Court, who 
appellants before this Court, held the land in suit as tenants of 
present plaintiff respondent. After the proceedings in the Rev 

Court had thus terminated, the respondent obtained leave toa 

whis plaint by asking fos a simple declaration teat the perpe; 

- lease in question was not binding upon him, It was the plaint 
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i thus amended w: Vearned Subordinate Judge has held not 
to be cognizable by t. il Court. The provisions of section 167 


of the Agra Tenancy A gave been discussed in a number of rul- 
ings, the most recent of wh'ch is Ram Singh v. Girray Singh(1). As 
will be apparent: from that 1 port, | am myself deeply committed 
to the view that the provisions of section 167 of the Tenancy Act 
do bara suit like the présent. The plaintiff in this case, having 
obtained possession of the zamindari share on his auction purchase, 
found in existence a perpetual lease of a portion of the property 
which he regarded as interfering with his full enjoyment of the 
property acquired by him. His natural remedy, if as a matter of 
fact the leage was executed under such circufnstances as not to be 
binding upon him, was by way of a suit for ejectment under sêc- 
tion 58 of the Tenancy Act. Such a suit would fall within the 
i provisions of serial number 29 of-group (c) of the fourth Schedule 
to the Act in question and would be cognizable only by the Revenué 
Courts, The plaintiff in such a case would seek for ejectment of 
the defendants lessees on the ground that they hold only as te- 
nants from year to year. In reply the perpetual lease in favour of 
the said defendants would be set up, and in order to the determi- 
nation of the question thus raised the Revenue Court would have to 
decide whether the said lease was valid and binding on the plaintiff. 
The question is whether the ‘plaintiff can be allowed to oust the 
jurisdiction of the Revenue Court, and bring his suit before a differ- 
ent forum, by seeking for a mere declaration. In the judgment 
which was before the Bench of this Court which decided the case of 
Ram Singh v. Girraj Singh (1), I have discussed this questien at 
some length, and so far as I am concerned I have nothing to add 
_ to the reasons which I gave in my judgment in that case for holding 
that the second part of section 167 of the- Tenancy Act must be 
construed as barring a suit like the present. It may be said thaé 
he final decision of the Bench of this Court does not proceed pre- 
ely on the lines taken by me. Even, however, confining my 
ion to the grounds taken by the learned Judges who decided 
se of Ram Singh v. Girraj Singh on appeal under section 10 
Letters Patent, I would say that, if we disregard the form of 









decided in the Revenue Court. The abject of the-plaintiff is 
i (1) [1914] 12 A. L. J. Rọ, 1252. . 
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to get rid of the defendants who claim to hold the land in suit 
under a perpetual lease. This he can undoubtedly do by a suit in 
ejectment in the Revenue Court of the nature already explained, 
I do not think he is entitled to come to the Civil Court for a mere 
declaration, the only object of which would be to enable him to take 
further proceedings in ejectment betore the Revenue Courts. It 
seems to me that unless this view is maifitained a conflict of juris- 
diction between the Civil and the Revenue Courts in matters of 
this sort will sooner or later be inevitable. Section 11 of the Code 
of Civil Procedure could not be applied, strictly on its terms, so as 
to meke the decision of a Civil Court in a declaratory suit binding 
on the Revenue Couft in a suit for ejectment, for it could be plead- 
ed that the Civil Court had no jurisdiction to try the suit for 
ejectment. I would accordingly set aside the order of the lower 
appellate court and restore that of the court of first instance. 
CHAMIER, J.—The facts of this case have been stated by my 
learned colleague and I will not repeat them. In the courts below 
it was contended on behalf of the defendants that the jurisdiction 
of the Civil Court was barred by the provisions of section 167 read 
with section 95 ofthe Agra Tenancy Act. The Subordinate Judge 
accepted this contention and dismissed the suit. On appeal the 
District Judge held that section 95 of the Act did not apply to the 
case at all because the plaintiff could not have brought a suit under 
section 95 for a declaration as to the validity of the perpetual lease 
set up by the defendants or to have it declared that the defendants 
were not the holders of a perpetual lease. Having regard to the 
definition of the word cass contained in the Act it appears to me 
that a suit for such a declaration would not bea suit for a declara- 
tion as to the class to which a tenant belongs, nor do I think that 
such a suit would be for a declaration as to the name and descrip- 
dion of a tenant within the meaming of clause (a) of section 95, 
though it was vigorously contended by Mr. Abdul Raoof that th 
word description covered such a case. In this Court it is conten 
that even if section 95 does not apply to the case, yet the juri 









the déte of the suit the plaintiff might have brought a suit 


ancy Act. It has bgen held, I think rightly, in several cas 
this Court thatin a suit for the ejectment of a tenant if the tr 
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pleads that he holds under a perpetual lease under which he is not 
liable to be ejected it is for the Revenue Court to decide whether 
the plea is correct or not but at least three Judges of the Court are 
further committed to the view that a suit like the one now before 
us cannot be maintained because the plaintiff might have instituted 
a suit in the Revenue Court for the ejectment of the defendants in 
which the validity of the lease set up by the defendants might 
have been determined. The case is really covered by the principle 
of the decision of RICHARDS, C. J. and BANERJI, J.in Ram Singh v. 
Girraj Singh (1), in which they approved of the view taken by my 
learned colleague. On the authorities I feel bound to hold that the 
question whether, the defendants are entitled to hold the land 
under the pérpetual lease’set up by them is a “ matter in respeet 
of which ” a suit might have been brought in the Revenue Court 
within the meaning of section 167 of the Tenancy Act although 
the plaintiff could not in the Revenue ‘Court have claimed any 
declaration regarding the lease. It may be doubted whether the 
authors of the section intended that it should be construed in such 
a comprehensive manner but a cursus cariae has been established 
from which I am not prepared to dissent. I agree that this appeal 
should be allowed and the decision of the first court restored. 


By THE CoURT.—The appeal is allowed. The decree of the 
lower appellate court is set aside and the decree of the first court 
is restored with costs here and in the lower appellate court. 


B; K. M.. Appeal allowed. 


(1) [1914] 12 A. L. J. R, 1252. 
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SHAFAAT-ULLAH (Plaintif) 


VEV'SUS 


~  IZZAT-ULLAH AND OTHERS (Defendants). * 


CHAMIER, J.» Transfer of Property Act (IV of 1882), section 95—Integrity of mortgage 


breaking up—Mortgagor allowed to redeem part. 


F executed a mortgage, one of the terms of which was that the 
mortgagor could redeem either the whole or any portion of the-mortgag- 
ed property. Thg mortgagor died leaving four sets of heirs who were 
entitled to a fourth share each of the mortgaged property. Under an 
arbitration award one set of heirs was allotted certain property which did 
not amount to a fourth share and sued for redemption of that property. 
The court gave him a decree for redemption of a one-fourth share. _The 
plaintiff, who was only entitled to a fourth share, paid three-fourths of the 
mortgage money and applied for mutation ofnames. The other sets of 
heirs objected and the application was dismissed. The plaintiff brought 
this suit for possession of the three-fourths share. The courts below dis- 
missed the suit holding that the plaintiff was not entitled to redeem more 
than his share. Held that the integrity of the mortgage had not been broken 
up by reason of the redemption of a quarter share by another set of heirs, 
and the plaintiff being a person interested in the mortgaged, property, and 
having paid to the mortgagees what remained dueé to them, was entitled 
to the possession of the property, and the defendants could not be allowed 
to defeat the plaintiff's charge by keeping him out of possession. 


SECOND APPEAL from a decree of C. E. Guiterman Esq., Addi- 


tiona] Judge of Moradabad, confirming a decree of Babu Ram 
Chandra Saksena, Munsif of Sambhal. 7 


@ 


for 


Claim for declaration and recovery of possession. 
The court of first instance dismissed the claim. 
The lower appellate court confirmed the decree. 
Plaintiff appealek 

Ibn Ahmad, for the appellant. 


Muhkammad Ishag Khan, S. M. Sulaimgn and Jgbal A 
the respondents. 


e *S. A. No. 482 of 1914. Po 
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a z judgment was delivered by 
“~The facts of this case are as follows so far as 
t ‘determined. Many years ago certain property was 
2 "I Musammat Fateh-un-nissa to the predecessor of 
9 to 11, The mortgage was of a usufructuary charac- 
ae mortgagee was placed in possession. Some years 
„e mortgage, Fateh-un-nissa died leaving four sons. Her 
on is represented in this suit by defendants 6, 7 and 8. Her 
ad son is represented by defendants 3, 4 and 13. The third 
1 is represented by defendants 1 and 2 and the fourth son is re- 
jresented by the plaintiff Shafaatullah and defendants 5, 12, 14 
and 15. Each branch of the family became entitled to one-fourth 
of Fateh-un-missa’s estate, but under an arbitration award each 
branch got definite pfoperties not necessarily corresponding exact- 
ly to its one-fourth share. It was provided in the mortgage deed 
that the mortgagor might redeem any portion of the property 
upon payment of a proportionate part of the debt, and it ig Said 
that in the award it was provided that each branch might settle 
with the mortgagee in respect of its own portion of the property, 
Defendants 6 to 8 brought a suit for redemption of that portion of 
the property which had been allotted to them by the award, but 
as might be expected they got a decree for redemption not of the 
property allotted to them by the award but-of a one-fourth share 
of the whole. The case of the plaintiff is that, being one of the 
persons entitled to redeem the mortgage, he has paid to the mort- 
gagee or rather to the mortgagee’s representatives the amount 
remaining due on the mortgage, and in this suit he claims posses- 
sion of the remainder of the property, that is of the mortgaged 
property excluding what was decreed to defendants 6 to 8 in their 
suit. The representatives of the mortgagee put in no defence, but 
the suit was resisted by most of the other members of the mortga- 
gor’s family, It appears that when the money was paid by tha 
laintiff to the mortgagee’s representatives the latter surrendered 
ession and the plaintiff applied for mutatien of names, There- 
many of the othgr members of the family, including those 











ave resisted» this suit, put in objections, and the result 
s to-have been that mutation of names was made in favour 
he persons entitled to the property, as if the mortgage had 
paid off by* all of them. It is, in fact, the case of several 


CIVIL 


1915 
panes aa 


SHAFAAT- 


ULLAH 
v, 
IZZAT- 
ULLAH 


Chamier, J. 


CIVIL 


1915 
SHAFAAT- 
ULLAH 


v. 
e IZZAT- 
ULLAH 


Chamier, J. 


. 


Ca 


374 , HIGH COURT [A. L. J. R 


ofthe defendants that each of the different persons entitled to 
the property contributed his ggota of the money paid to the 
mortgagees, and therefore they say that they are entitled to retain 
possession. The plaintiff's case is that he found the whole of 
the money that was paid to the mortgagees, and therefore 
We alone is entitled to possession and is entitled to retain 
possession until the other members of thg family pay him what is 
due on account of theirshares. There is also a subsidiary question 
between the plaintiff on the one side and the defendants 6 to 8 on 
the other. The plaintiff complains that defendants 6 to 8 have 
taken possession of one-fourth of a grove to which they are not 
entitled under the award. This question may be dismissed from 
further consideration with the remark that defegdants*6 to 8 have 
taken possession only of what was decreed to fhem, and unless and 
until the plaintiff gets possession of the rest of the property, so 
that the award may be given effect to, defendants 6 to 8 are entitled 
to retain possession of what they have got. Both the courts below 
have dismissed the suit on the ground that the plaintiff was not 
entitled to redeem more than his share or more than the share of 
his branch of the family. In my opinion it is quite clear that the 
plaintiff as one of the persons entitled to the property is competent 
to redeem the whole mortgage. This is not a case of the integrity 
of the mortgage having been split up by partial redemption effect- 
ed by defendants 6 to 8; for what they did was strictly in accord- 
ance with the mortgage. They, being some of the persons entitled 
to the property, might have, if they had chosen, redeemed the 
whole mortgage, but they took advantage of the clause of the deed 
referred to above to redeem a portion only, and they were entitled 
to redeem that portion not because they had inherited any parti- 
cular share in the property from Fateh-un-nissa, but because the 
mortgage deed empowered the mortgagor, and therefore also the 
nfortgagor’s representatives or any one.of them, to redeem a portion 
of the property on payment of a proportionate part of the debt. 
For the same reason Jt appears to me quite clear that the plainti 
is entitled to redeem the remainder of the mortgaged property, 
the reasons given by the courts below for dismissing th 
appear fo me to be unsound. In this Court the same reasons 
put forward ; but an additional and more serious argument 
advanced, namely, that a suit of this character is®not maintair 
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at all. re the Transfer of Property Act has been dis- 
cussed ‘cases in this Court and it has been held that in 
the ca Sttgage made without delivery of possession, one of 
severa ; gors redeeming the property is entitled to a charge 
on th $ of each of the other co-mortgagors in the property 
for hi portion of the expenses properly incurred in so redeem- 


ing, hat the words “ oBtains possession ” and “ obtaining posses- 
sion” ipply not only to a case of mortgage under which possession 
has veen delivered to the mortgagee. It is admitted that if the 
plaintiff was entitled to redeem the remainder of the mortgage, and 
if, having done so he had succeeded in obtaining possession he 
would have been entitled to a charge on the*shares of the other 
members of the family. “But it is contended that as the oter 
metubers of the family or some of them have succeeded in prevent- 
ing the plaintiff from obtaining possession the plaintiff “cannot 
sue for possession. It seems to me that if this contention is sound, 
it follows, according to the decisions of this Court, that the plaintiff 
has not even a charge on the shares of the other members for his 
proportion of the expenses incurred by him in redeeming the mort- 
gage. (I am assuming of course for the present that the whole of 
the money paid to the mortgagee was found by the plaintiff). The 
construction of section 95 advocated by the defendants in his case 
appears to me to puta high premium on violence. Their argu- 
ment comes to this, if one of several mortgagors redeems a mort- 
gage, and the mortgagee is ready and willing to hand over posses- 
sion to the person who pays him the mortgage money, vetif the 
co-mortgagors can succeed by force or otherwise in preventing the 
person wha paid the money from taking possession of the property, 
their shares in the property are freed from all liability for their 
proportion of the mortgage money. Neither side has been able to 
cite any authority on the sybject; but it seems to me that the 
laintiff, being a person interested in the property, and having paid 
the mortgagees what remained due to ethem, was entitled to 
session of the property, and that the defendants c&nnot be 
ed to defeat the plaintiffs charge on the property by keeping 
t of possession. ` 










before I can dispose of this appeàl I must have findings on 
issues which h&vé not been taken up by the courts below, I 
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° The lower appellate court confirmed the decree. 
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direct that the record be returned to the lower appellate court in 
order that findings may be recorded on the issues other than Nos. 
3 and 5, Fresh evidence may be admitted. I invite attention to 
the fifth ground taken in the memorandum of appeal to the lower 
appellate court in order that the question raised in that ground of 
appeal may. be considered by the Judge. On 
findings ten days will be allowed for objections. 


return of the 


Issues remitted, 


, 


°NAIKRAM (Plaigtif) ; 


VEFSHS > 


JWALA PRASAD (Defendant)* l 
License— Granted to plani grove—Right given by document— Cons- 
. truction—Grove not planted—-Condition not rendered impossible— 
Transfer of. 

A document executed by the plaintiff in favour of the defendant trans- 
ferring land to him for planting of a grove, provided that the latter might 
plant trees on the land and cut them at his pleasure, that if any revenue was 
assessed on the land the defendant was to pay it, and that if he wished to sell 
it the plaintiff was to have a right of pre-emption. Held that the document 


created an interest in the land, in favour of the defendant and that the 
right granted could not be revoked at the will of the grantor. 

Held aiso that no time having been fixed for planting a grove the con- 
dition could.not be said to have been broken until the defendant rendered 
the performance of the condition impossible. 

SECOND APPEAL from a decree of R. W. Lyle Esq., District 
Judge of Agra, confirming a decree of Maulvi Ali Muhamma 
Munsif. os 

Claim for ejectment. 

The court of first instance dismissed the claim. oe 








Plaintiff appealed. 
W. K. Porter and Shiam Krishna Dar, for the appellant. 
Nihal Chand, for the respondent, 


The following judgment was delivered by ° 
CHAMIER, J.—This appeal arises out of a suit broug 
appellant for possession of some plots of land which w 
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over to the respondent under a document, dated April-14th, 1883, 
and described as an “tyasat mama waste lagane bagh ke.” It 
appears that there has been other litigation between the parties 
in the Revenue Court. The appellant sued for ejectment of the 
respondent on the ground that he had allowed a certain person to 
hold possession as shikm: for a longer period than is permitted by* 
the Tenancy Act. The respondent pleaded that he was the pro- 
prietor of the land. That question was not decided, for the court 
dismissed that suit on the ground that the so-called shrkwt was 
merely a servant of the respondent. Next the appellant brought 
a suit for recovery of rent from the respondent. The Assistant 
Collector held that the respondent was a proprietor and not a te- 
nant. The Collector on appeal confirmed the ‘dismissal of the suit 
on the ground that the relationship of landlord and tenant was 
not proved to exist between the parties, There was a second ap- 
peal to the District Judge who held that the respondent was either 
a proprietor or a rent-free-holder, and in either case was not liable 
to pay rent. The appellant then brought the present suit. His 
case is that the land was granted to the respondent under the 
document mentioned above for the purpose of planting a grove 
and that though many years have elapsed the respondent has 
planted no trees. The appellant therefore claims to be entitled 
to recover the land from the respondent whom he describes as a 
mere licensee. The Munsif held that the document in question 
did not confer on the respondent proprietary rights in the land 
_ but that it was a grant, permanent in its nature, made for the pur- 
pose of planting trees, that the respondent had planted a large 
number of trees, though not as many as he might have planted, 
and that the condition of the grant had therefore been sufficiently 
complied with. Accordingly he dismissed the suit. On appeal 
the District Judge held that the document of April, 1883, did not 
vidence a mere license and,that the grant was not revokable ate 
will, The learned Judge was. of opinion that the ‘document con- 
ferred an interest in the land on the respondent, that the position 
of the respondent is analogous to that of a lessee, and that there- 
fore the suit is not, maintainable in the Civil Court. The docu-* 
ment of April 14th, 1883, has been read out to me, and I'am in- 
clined to think that the intention of the parties to it was that the 
respondent should®havė the right of an ardinary grove-holder, 
ZUI 48 R 
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The document provides that the respondent shall plant trees on 
the land, may cut down those trees and replace them as often as 
he pleases, and may appropriate to his own use the produce of the 
trees grass and any other produce of the land, that if any revenue 
is assessed on the land the respondent is to pay it and that, if the - 
respondent or his successor wishes to sell the grove, the grantor 
will have a right of pre-emption. It is quite clear to me that this 
document evidences something much more than a license revokable 
at will. I have myself little doubt that the intention was that the 
respondents should not be entitled to retain the land unless he 
planted a grove on it, and it appears to me that it is not a grant 
to which the provisions of Chapter X of the Tenancy Act are 
applicable. The document fixes no thme within which the grove 
is to be planted and it does not provide for resumption of the land 
in case the respondent: does not plant the grove. In these cir- 
cumstances it appears to me that the appellant is not entitled to 
recover possession merely because it is proved that the respondent 
has not yet planted a grove on the land, and I therefore see no 
reason for sending the case back to the lower appellate court for 
a finding on the question whether a grove has been planted or not. 
It seems to me that the document evidences the creation of an 
interest in the land in favofr of the respondent subject to the con- 
dition that he shall plant a grove. But as no time is specified for 
the performance of the condition, the condition cannot be said to 
have been broken until the respondent renders the performance of 
the condition impossible either permanently or for an indenter! 
period (see section 33 of the Transfer of Property Act). Th’ ` 
appellant alleges that the land is under cultivation, Ifsoa gre 
may yet be planted on the land. In my opinion the appelli 
has made out no cause of action for recovery of the land in qul.s- » 
tion. I therefore dismiss this appeal with costs, f 
` 


oe ži / 
Appeal dismissed, , 
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CHABILE RAM AND ANOTHER (Plaintiffs) * CIVIL 
DURGA PRASAD AND OTHERS (Defendants)* one 


Code of Civil Procedure @ict V of 1908), section 92—Suit by two persons 
interested in trust with sanction—Death of one during pendency of TUDBALL, J 


sutt— Whether suit abates. Rarig, J. 
' Section 92 ‘of the Code of Civil Procedure is not mandatory but is per- 
missive and directory. A suit brought by two persons under that section e 
is brought by them in their representative capacity. In order to continue ° 


a suit under the conditions of section 92 two plajptiffs are necessary that 
is two persons interestedein the trust and holding the required sanctiqn. 
If one representatie dies it is open to another member of the public 
interested in the trust to come forward to take his place and thus prevent 
the suit from abating. ‘It is necessary for that other to obtain the . 
necessary sanction. ' . 


FIRST APPEAL from a decree of E. C. Allen Esq. District 
pigge of Mainpuri. 
Claim for declaration of right &c. 
The court of first instance dismissed the claim. 
Plaintiffs appealed. 
Surendro Nath Sen, for the apada 
Lakshmi Narain, for the respondents. 
The judgment of the Court was delivered by 
TUDBALL, J.—This appeal arises out of a suit brought by two Tudbatl, J 
persons under the conditions mentioned in section 92 of the Code 
of Civil Procedure. These two persons were Chhabila Ram, and 
Bhagwan Das. They obtained, the sanction of the Legal Re- 
membrancer and instituted the suit. The trustee against whom : 
they sued was Baboo Durga Prasad, the present respondent in this 
appeal. While the suit ‘was pending Bhagwan Das died. One, 
ahant Kanhaya Lall applied to the court to have his name 
ght on the record as co-plaintiff in place of that of Bhagwan 
laiming to be the heir and legal representative of the deceased. 
ntly Kanhaya Ial was not related in any way and could» 


oe 










“been deemed to be the heir and legal representative of 
Das. in his pefsonal ‘capacity. The-court’ refused the 
ications and ‘dismissed the suit ás it was-no longer maintain- 
Renee E * F. A, No 2g0 of 1913. ej 
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able by one plaintif. The judgment shows clearly that the ques- 
tion of Kanhaya Lal’s obtaining sanction from the legal Remem- 
brancer was before the court. That court was of opinion that the 
defect in the suit could not be cured by allowing Kanhaya Lal 
etime to apply for sanction. It therefore dismissed the suit. It is 
quite clear that a suit of this nature brought by two persons is 
brought by them in their representative’capacity as members of the 
public interested in the trust. It has been held that section 92 
is not mandatory but is permissive and directory. It seems to us 
also to be clear that when a suit is brought by two or more per- 
sons under the conditions mentioned in section 92 that for the 
continuance of theesuit it is necessary that there should be at least 
two plaintiffs, ¿e two persons interested in the trust and holding 
the sanction of the Advocate General or, in these provinces, of the 
Legal Remembrancer, in order to enable them to carry on the liti- 
gation. It is clear that if one representative dies that it is open 
to another member of the public interested in the trust to come 
forward to take his place and thus to prevent the suit abating. It 
is also necessary that this other member of the public thus inter- 
ested should obtain the sanction of the Advocate General or the 
Legal Remembrancer, „The suit being one which bad been , 
brought with sanction and it being a matter of a public trust, the { 
lower court ought, in our opinion, to have given Kanhaya Lal an 
opportunity first of obtaining sanction from the Legal Remem- 
brancer and secondly of showing that he was a person interested 
in the trust and on proof of these two qualifications the court 
ought inthe interest of the public to have made Kanhaya Lala 
co-plaintiff in order to enable the suit to be carried on provided 
no good cause was shown by the other side against his being 
allowed to represent the public interest in the trust. The rulings 
ə quoted by the court below, vigs, | L. R., 26 All, page 162 an 
I. L. R, 36 Bom., page 168, are totally beyond the question 
have no weight ip’ the decision of the matter. We accordj 
allow the appeal. “We set aside the decree of the court. bél 
° we remand the case to the court below with directions to 
it on its otiginal number and to proceed to hear and 
the same in view of the directions given above. ‘T 
this appeal will be casts in the cause and will abide the rf, =. 
o> Appeal aey Pug. 
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DUNI CHAND (Petitioner) 
Versus 
ARJA NANDA,AND OTHERS (Oppostte-parties).* _ 
Code of Civil Procedure (Act V of 1908), section 2—-Order divwissing an 
application to be made defendant —Appeal. 
An order dismissing an application to be brought upon the record as 
a plaintiff is not a decree and no appeal lies against such an order. 

First APPEAL from an order of Babu Banke Behari Lal, Ad-¢ 
ditional Judge of Saharanpur. 

During the pendency of an appeal arising out of a civil suit the 
plaintiff-appellant died leaving a widow. Thereupon one Duni 
Chand alleging himself to be the adopted son and the legatee of 
the deceased appellant applied to be substituted in the appeal in 
place of the original plaintiff. The court dismissed his application on 
the merits. Heappealed against this order. The court had pas- 
sed no order abating or dismissing the appeal. 


Parmeshwar Dayal, for the respondents, took a preliminary ob- 


jection that no appeal lay under Order 43, rule 1, Civil Procedure 
Code from the order of the lower court, which was passed under . 


Order 22, rule5. The old Code allowed an appeal, under section 
588, cl. (18). But in enacting the new Code the legislature had 
deliberately omitted the remedy of an appeal in such cases. No 
order had yet been passed abating or dismissing the appeal. If 
the widow so chose she could apply to be substituted in n place of 
the original plaintiff and the appeal would continue. 

Nehal Chand, for the appellant, in reply to the preliminary 
objection urged that the oyser passed by the lower court mustebe 


deemed to-have been made under rule gor rule 10 of Order 22, 


Civil Procedure Code, and therefore an aþpeal lay under Order 
43, rule 1, should the order be considered not to have been made 
under either of these two.rules the case might be taken up as*an 
application in revision. The lower court had acted with material 
irregularity, 

> &RF A. FrO. No. t14 of tid: 
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The judgment of the Court was delivered by 
CHAMIER, J.—This is an appeal against an order of the Ad- 


” ditional Judge of Saharanpur, dismissing the appellant’s application 
*to be made plaintiff in the suit in the place of Nehal Singh de- 


Arya NAND cgased, the original plaintiff. The defendants-respondents contend 


—H 
T 


Ohamier, J. 


Kd 


that no appeal lies. In our opinion the contention fs well found- 
ed. Itis not suggested that the ordef amounts to a decree as 
defined in the Code. Asan order it is certainly not appealable 
for it was not passed under either rule g or rule 10 of Order 22. 
We were asked to treat the appeal as an application for revision. 
. We are not prepared to do this. The court below does not appear 
* to have acted withousé jurisdiction or irregularity i in the exercise of 
itsgurisdiction. Moreover Nehal Singh ‘left a.widow who appears 
to be his legal representative, if the appellant is not the adopted 
son, and who may yet succeed in getting herself made plaintiff in 
placg of her deceased husband. It may also be possible to appeal 
against the order of the court, when passed, dismissing the suit as 
having abated. There are two reported decisions of this Court 
that no such appeal lies, but the Bombay and Madras High Courts 
have held that such an order istantamount toa decree and is 
appealable as such, 


The present appeal is dismissed with costs, 
B. K. M. Appeal dismissed, l 
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MEHDI HASAN (Defendant) CIVIL 
o ° Tee 
7 versus 1915 
BACHCHA PANDE (Plaintif)* March, 13. 
Pre-emption— Suit for—Limitation. RICHARDS, 
Some property was sold on 2nd June 1910. The defendant brought a Ponai 
` suit for pre-emption and obtained a decree on 31st March tgi. The e 
plaintiff brought this suit for pre-emption against the defendant. Held s 


that the suit was brought in respect of the sale of the 2nd June 1910 and 
it was barred by limitation. Raj Narain Raiv. Dhunia,7 A. \.. J. R, 259, 
distinguished. k 
First APPEAL from an order of Pandit Dugra Datt Joshi, $ 
District Judge of Azamgarh. 


This was a suit for pre-emption. A simple lease was executed 
by a co-sharer in favour of one Musammat Sartaj Begum who was 
a stranger to the mahal on 27-6-10. The, present appellant brought 
a suit for pre-emption on 31-3-11 and obtained a decree on 18-9-11. . 
On 31-5-12 the present plaintiff brought a suit to presernpt the 
share from the appellant on the ground that under the wajib-ul-arz 
he had a preferențial right. His suit was dismissed by the first 
court as barred by limitation. The lower appellate court reversed 
the first court and remanded the suit. 


Shafi-uz-saman, for the appellant. 


If the plaintiff wished to sue he ought to have brought his suit 
within a year of the lease. The cause of action accrued then, 
It was not the decree obtained by the appellant which gave the 
right to sue. 

He was stopped. r ° 

Narmadeshwar Prasad Upadhya, for the yespondent.—We only 
knew of the alienation when the decree was passed. It was.a_simple 
lease. Hereliedon , f 


Raj Narain Raf v, Duniya Pande [1910] 7 A. L. J. Ry 259. © 
1 ð . 


We had a preferential right and the decree gave us a cause of action. £ 


`r, A. F, O. No, 8; of 1914. ° < 
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CivıL ~ The judgment of the Court was delivered by 
1915. RICHARDS, C. J.—This appeal arises out of a suit for pre-emp- 


Menn: tion. The alienation complained of was made on the 27th of June 
eee "igro to a stranger. The appellant defendant brought a suit on the 


‘BAGHCHA 31st of March 1911 and obtained a decree for pre-emption. The 
ree present suit was not-instituted until the 31st of May ‘1912, that is 
Bichards, CJ. to say, long after limitation expired, if respect of the aliena- 
. tion which gave rise to the alleged right of pre-emption. It is 

perfectly clear therefore that the present suit is barred by limita- 

< tion, Reliance is placed upon the case of Raj Narain Rat v. 

° o Dhunia Pande(}). The facts in that case were quite different. There 
the plaints had browght the suit for pre-emption well within the 
year after the alienation had been made. It was true that in the 
meantime another party had got a decree. The court held that 
- the suit being within time and the plaintiff not being F party to 
the suit in which the decree for pre-emption had been made, the 

plaintiff was not bound by that decree. In our opinion the decree 

of the court of first instance dismissing the plaintiff's claim was 

correct and ought to be restored. We allow the appeal, set aside 

the decree of the court below and restore the decree of the court 


of first instance with costs in all courts. 
j ; Appeal allowed, 


(1) [1910] 7 A. L. J. R, 259, 
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GAJADHAR (Defendant) 
. VEYSUS 
KISHORI LAL (Plaintif) 
Easement—Disturbance of —Remedy—Easements Act (V of 1882) sections 33, 35 
— Substantial damages—Trivial damages—Interference by law ~Practice— 
Constructions completed during suit—Effect of. 
Where an easement has been disturbed, ordinarily the plaintiff is entitled 
to an injunction rather than damages. It is open to him to be content e 
with damages, but section 35, Easements Act, slfows that he is not entitled 
toan injunction except in’such cases where he would be entitled to redbver 
damages under Chapter IX of the Act. Section 33 allows compensation to 
be reéovered provided that the disturbance has actually caused “ substan- 
tial damage” to the plaintiffas explained in that section. 


e 
De minimis non curat lex. The law does not concern itself with a 
disturbance which is trivial or immaterial. ; 


Where the plaintiff comes into court at once when the disturbance is 
threatened and the defendant compietes his structures pending the suit he 
does so at his own peril. . 
SECOND APPEAL from a decree .of Babu Banke Behari Lal, 
Second Additional Judge of Aligarh, reversing a decree of Maulvi 
Muhammad Ismail, Additional Munsif of Havali. 


Suit for injunction. The parties are neighbours living in the 
city of Aligarh. The defendant began to build a second storey in 
his house and a litigation followed which resulted in a compromise 
-and consent decree, paras 2 and 3 of which provided that the 
defendant ‘should never raise his roof which was 6 inches lower 
than the plaintiffs sky-lights or make any construction adjoining 
the plaintiff's wall so as to close the sky-lights and holes therein, 
and the latter should remain@pen and in their original condition 
stheretofore. The defendant began to construct a third storey 
h walls 17 feet high but leaving a space of ten feet.between the 
iffs wall with the,sky-lights and the defendant’s new room., 










plaintiff brdught this suit for demolition of the wall which 
ed materially diminished the light which reached his 
d in respect of which he had an easement. 

*S. A. No. 928 of 1914. 
XIII 49 R 
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` Cvik The Munsif inspected the locality and held that the diminution 
igis was very slight indeed as the rooms affected were originally badly 
CITADA lighted, and holding that the plaintiff could not get a decree 
v. * for demolition unless he showed that the diminution amounted to . 
KISHORILAL a nuisance declined to issue a mandatory injunction but gave a 
decree for Rs. 10 as compensation. The Subordinate Judge re- 
versed the decree and ordered demolition. 
Defendant appealed. 
Sundar Lal, for the appellant, submitted that the plaintiff could 
a not get a decree for demolition unless he showed that the diminu- 


. . tion of light amounted to a nuisance. The Munsif who inspected 
the place had held that there was no appreciable diminution of the 
light in the plaintiff's room and he was “therefore not entitled to a 
decree even for damages. He referred to 
. Paul v. Robson, [1914]I. L. R., 42 Cal, 46, 
and sections 33 and 35 of the Easements Act. As the defendant 
had bailt a room at the cost of Rs. 4000 no mandatory injunction 
should have been granted. 
Satish Chandra Banerji, (with him Motilal Nehru, Gulzar? Lal, 
` Sarat Chandra Chaudhri, Girdhari Lal, and Pearelal Banerji), for 
the respondent. 
The Privy Council case cited did not apply as it was a case 
rs from Calcutta where the Easements Act has no application. The 
present case is governed by section 28(6) of the Easements Act which 
defines the extent of the prescriptive right in accordance with the 
rule laid down in some of the older English cases which were over- 
ruled by the House of Lords in Coll’s case. 
Hè relied on 
Kunnilal y, Kundan Bibi, [1907] I. L. R., 29 All, 571. 
In the argument in this case section 33 was expressly re- 
lied on. 
nue Kunni Lal v. Kundan Bibi, [1907] PA. L. J. R., 477. 
AIKMAN, J’S Judgment was affirmed in Letters Patent a 
peal. E 
Here the defendant Has caused injury to the plaintiff an 
no defence to say that the defendant can provide for mor, 
by enlarging his sky-lights. 
a Muthukrishna Atyar v. Somalingamuni, [1911] 21 M. L. J., 7 
2 An injunction is the proper remedy in such*tases and fe Woo; 
- mages. The general practice is to grant an B oy 
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special circumstances are proved by the party who wants to take CiviL 

it out of the general rule. The fact that the defendant ran a race 1915. 

against the law and completed his room during the pendency of , Gi monik 

the suit could not belo him. my 
Krehi v. Burrell, (1877] 7 Ch. D., 551, 554—5. e KISHORILAL” 


` The judgment of the Çourt was delivered by 

TUDBALL, J.—The facts of this case are as follows:—-The parties Tudball, J 
are next door-neighbours, residing in two adjoining houses owned 
by them at Aligarh. They are of the same caste (Vaish Agarwal) 
the plaintiff being a member of the local Bar. Considering the ? 
_ trivial nature of the suit and the circumstances of the caseitis * 


a 


evident that they are both obstinate. unreasdnable men, for the ; 
matter in dispute i is one that with the exercise of a little common 
sense and reason could and ought to be settled in a very few 
minutes. Their housesʻas pointed out adjoin. The ground level y 
of the plaintiffs house is considerably higher than that of the 
defendant’s. The former’s house is to the west of that of the latter, 
Originally neither house had an upper storey. 

The eastern portion of the plaintiff's house with which we are 
concerned consists of two parallel rooms with a double verandah 
on the western side, The eastern of the two rooms opens into the 
other room which in turn opens into the verandah, . 


- The only apertures in the former of these two rooms, whereby 
light and air can be admitted to it are (1) the doorway or doorways 
leading into the second room and two very narrow small slits 
(called roshandans and said to be 8 inches high by 4 inches wide) 
in the eastern wall, situated just below the roof and overlooking 
the roof of the defendant’s house. f ° 


The room as a consequence is very dark, so dark that it is 
impossible to read. It has begn used so far, as a store-room for 
ain &c. The other room is used for the storing of the apparel 
&c. of the ladies of the house-hold. Sometimes in the hot weather 
the ladies use this second room for the purpose presumably of 
escaping from the glare and heat of the oriental sun. Further 
more the rain water which falls on the plaintiff's roof had‘ mode 
of escape through two parnalas on the eastern side, 4. ¢, through 
two holes in the garapet and thence down the side of the wall 
apparently on to the defendant's roof. f “~ 


GAJADHAR 
v 


KISHORILAL 
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Tudball, J 
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‘About fourteen years ago the defendant built an upper storey 
to his house and this led to a dispute, as the plaintiff naturally 
wished to retain his right to light and air through the two slits or 
roshandans and also his right to discharge the rain water through 
the parnalas, A suit was brought and a compromise effected. The 
compromise is on the record. It was agreed that the defendant 
should so build that the roof of his uppe» storey should be at least 
six inches below the bottom level of the two slits and that he 
should not build a “s#adgari” or parapet on his roof adjoining the 
plaintiff's wall (the word used in vernacular is “mudhik”). The 
object of these stipulations about the “adgari” and the level of 
the roof was obviously to prevent the two roshandans from being 
blecked up and to prevent the raia water which,flows éff the plain- 
tiff’s roof on to that of the defendant, from going through the 
roshandans into the plaintiff's room. 

(1) The defendant has now done three things. He has puta 
new window in the north wall of his upper storey. : 

(2) He bas built a new room with a wall seventeen feet high 
on the roof of his upper storey. The western wall of his room is 
parallel to the eastern wall of the plaintiffs house and at a distance 
of ten feet from it. Both the eastern and western walls of this new 
room have large openings blocked with iron gratings, 

(3) Hehas raised the roof of his upper storey about six inches 
between the plaintiff's wall and the western wall of his new room ; 
so that it is now on the same level as the lower edges of the two 
roshandans ; but he has left a small drain six inches deep up against 
the plaintiff's wall (and parallel to it) and this he has continued 
along” the side of his own roof so as to lead the rain water away 
into his own compound. The present suit was brought by the 
plaintiff when the new constructions were commenced and he 
sought for a mandatory injunction to restrain the defendant from 
carrying out his intentions, He also applied for a temporary in- i 
junction pending the decision of the suit. 

Apparently the raising of the roof by six inches and the open- 
iag of the new window had been completed and the new room 
had risen a few feet only when the Munsif went to the spot and 
viewed it. 

The Munsif allowed the defendant to continue the building of 
the east north and sduth walls of the new room but forbade the 


\j 
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building of the western wall pending the decision of the suit. He 
visited and examined the plaintiff's eastern room. 

During the course of the suit he again inspected the premises 
and to see what would be the effect of the building of the western 
wall of the new room, he had the space which it would occupy 
filled with a darri and then he examined the plaintiff's room. 


He found that the intetference caused thereby in the supply of 
light through the two slits or roshandans was very slight indeed, 
í. e, he found that in so far as the right to light and air through 
the two slits was concerned there had been no material interference 
with the plaintiffs physical comfort or such as to prevent him 
using the room as beneficially as he had been asing it in the past, 


He found in regard to the window that there was no invasion 
of the plaintiffs right of privacy. 
In regard to the raising of the roof he concluded that the drain 
was too narrow and that the roof had been raised improperly.» 
_He decided 


(1) That there was no necessity to restrain the defendant 
from completing his new_ room and that Rs 10 was sufficient 
compensation for the very slight invasion of the right to light 
and air. x 

(2) He dismissed the claim in respect to the window holding 
that it had been in existence for six years before suit. 

(3) He granted an injunction directing the defendant to lower 
the roof six inches and in addition to make a drain six inches 
deep in the roof after it had been so lowered andat a distance of 
one foot from plaintiff's wall. He decreed accordingly. 









The plaintiff appealed and urged that he was entitled to an 
injunction in regard to the new room and also the new window. 
He also objected to the orger as to costs. The defendant filede 
jections to the award of damages and the direction as to the 
and drain. 2 
snding the appeal the defendant finished the construction of 


m. The lower appellate court held as follows :— ` 
In regard to the window, that it had been made six years 
uit and there had been no invasion of the plaintiff's peivacy, 
It therefore disalldwed the appeal on this paint, 
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In regard to the question of light and air through the roskan- 
dans it seemed to be of opinion that the building of the western 
wall of the new room constituted a complete obstruction of both 
light and air but did not base its decision on this.” It held that 
the building of this room even at a distance of ten feet from the 
plaintiffs wall was a breach of the agreement between the parties 
in the former litigation, that the roof of *he defendant’s house was 
to be kept six inches below the level of the roshandans. That 
agreement or compromise was embodied in the decree in the for- 
mer litigation. The court therefore held that the defendant had 
no right to build a room anywhere on his roof at any distance 
whatsoever from the plaintiffs wall and as he had completed it 
during the suit, the plaintiff was entitled to a smand&tory injunc- 
tion for its demolition and the prevention of any such construction 
in the future. 

„In regard to the raising of the level of the roof between the 
new room and the plaintiff's wall, it held that the first court’s order 
was bad in so far as it ordered the making of so deep a drain (as 
it would amount to demolishing the roof) and also as to the 
position ordered for the drain, «. e., one foot from the plaintiff's wall, 

It directed that the drain should be two feet from this wall 
and that bricks should be put on both sides of it, but it did 
not lay down any depth for the drain nor can,it be understood 
what it meant by saying that bricks should be put on both sides 
of the drain. 

Plaintiff desires that the rain water from his roof shall be allow- 
ed to flow away on the defendant's roof in such a manner as to 
obviate any of it from finding its way through his wall into his 
room. The defendant appeals and the plaintiff has filed objections, 














It is urged 

(1) that the lower appellate court has completely misunder- 
Stood the former compromise ; that TP was never intended thereb 
to prevent the defendant from building a second storey provi 
this car be done Without invading the plaintiffs rights in re 
to light, air and flow of water ; . 

(2) “that there bas clearly on the facts been no materia 
sion of any such right and the plaintiff has no cause of acti 

(3) that in any case the plaintif is not entigled to the F 
tion granted and the defendant is ready to pay reasonable d! 


(x) 


OF ayy 


ool 
se 


a 


\ 


VOL. XII] HIGH COURT -391 


so as to enable the plaintiff to increase the area of the roskandans 
‘to the extent of one square foot each as he is entitled to do under 
the compromise decree. 
- The plaintiff objects 

(1) to the dismissal of his suit in regard to the window ; : 

(2) tothe change in the order of the first court as to the 
depth of the drain to be Made in the defendant's rooi to carry off 
the rain water. 

Taking the objections first it is clear that there is no force in 
the plea as to the window, there having been no invasion of 
privacy. Inregard to the lower courts’ order regarding the drain, 
that order is not intelligible nor do we see she necessity of any 
drain. Under his fermer uhdertaking the defendant was not ef- 
titled to raise the roof and must maintain it at a level of six inch- 
es below the bottom level of the reshandans otherwise an exces- 
sive rainfall might possibly result in water flowing through these 
roshandans into the plaintiffs room and the defendant cannot 
be allowed to obstruct the free flowing of the water from off his 
own roof in such a way as to cause or to make probable any 
damage to the plaintiff's house. 

In regard to the appeal we have éxamined the former compro- 
mise and we cannot agree that it was in the contemplation of the 
parties that the defendant should never at any time build on his 
roof at any point. The building of a second storey was not even in 
contemplation at that time. The defendant was building his first 
storey and the agreement was that the roof thereof was to be kept 
six inches below the roshandans so as to allow the water-to flow off 
and that no ymadgart or ridge should be built aang the plain- 
tiffs wall.so as to obstruct the two roshandans. 


\ There is nothing to show that the defendant was to be preclud- 


yed from building provided he did not obstruct the light and air, 
going through these two operfings, 

`~ Further to say that a wall built at a distance of ten feet from 
the plaintiffs wall is a complete obstruction of these openings is 


absurd. : . . -` 


. .We have to see Whether in the circumstances of the resent 
case the plaintiff is entitled to an injunction and if so to what 
injunction—(«) in regard to the right as ee air and light; (2) as to 
‘the flow of water, 
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CIVIL At the commencement of the suit the plaintiff complained of a 
1915 threatened disturbance only but the defendant has since complet- 
DRE ed his constructions and it is now a case of actual disturbance or 
GAJADHAR : 7 
v no disturbance at all. 


$ a oe Ordinarily the plaintiff in such cases if he is entitled to relief 

Tudball, J. is entitled to an injunction rather than to damages. It is open to 
him,of course, to be content with danfages, but section 35 of the 
Easements Act shows that he is not entitled to an injunction 
except in such cases where he would be entitled to recover dam- 
ages under Chapter IX of the Act. 


meena 


. Section 33 of the Act allows compensation to be recovered for 
the disturbance of ån easement provided that the djsturbance has 
actually caused substantial damage to the plaintiffs. The explana- 
tions to the section deals with the meaning of the words “ sub- 

. stantial damage,” 

* The court below has not dealt with the question of substan- 
tial damage but the first court did and the evidence is on record 
and we to shorten the proceedings deal with the issue here as*the 
evidence is on the record. 


(a) We take first the question of light and air, We have al- 
ready pointed out that the two reskandans are small slits which 
*e admit very small quantities of both light and air; that the plaintiff's 
room has been used in the past only as a store-room being really 
far too dark for any other purpose, The Munsif’s two inspections 
show that the construction of the defendant’s room on the roof 
does not materially interfere with the plaintiffs physical comfort 
or prevent him using his room as beneficially as he has done in 
the past. As the Munsif has put it, the disturbance is “ very 
slight,’ so slight that he thought the trivial sum of Rs. 10, would 


be ample compensation. We have no hesitation in holding on the ‘ 


“evidence that the disturbance, if ‘Amy, at all is trivial and not 
material, í 


“ De minimis nôn curat lex” The law does not concern itself 
swith a disturbance which is trivial or immaterial, 
In #egard to the easement of light and air we hold that the 
te o plaintiff is not entitled to either damages or injunction. 


(4) In regard to the flow of water however She case is different, 
The defendant has raised that portion of his roof between the 
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plaintiffs wall and the western wall of the new room so that it is CIVIL 
on a level with the lower edges of the roshandans. Itis true that 1915 
he has made a drain six inches deep next to the plaintiff's wall but Fa 
TA - ; E ; GAJADHAR 
it is extrenrely doubtful if this will suffice to carry off easily thee e 


result of an extra heavy storm. He has acted contrary to the oe 
former compromise and there is danger of some damage to the  Twdball, J. 
plaintiff. In our opinion there has, in this respect, been material 
invasion of the plaintiffs right and the appropriate relief is to grant 
‘an injunction directing the defendant to lower this portion of his 
roof to a level, six inches below the bottom level of the roshandans 
and to so arrange’ that rain water falling thereon shall flow away $ 
easily through proper and adequate channels. i 
We have dealt,with all the points in the case. It is not a qase 
for damages as the plaintiff came into court at once when the dis- 
turbance was threatened and the defendant completed his struc- . 
tures pending the suit at his own peril, : 
The result is that we grant the plaintiff a mandatory injunction 
directing the lowering of the roof between his western wall of the 
new -room and the plaintiff's eastern wall as laid down above. 
The rest of the plaintiffs suit will stand dismissed. As he bas 
failed in two-thirds of his suit and succeeded in one-third, the 
parties will receive and pay costs if all courts in proportion to 
success and failure, . 


M. L. N. Decree modified. 
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SHANKER SINGH (Plaintif) 


. VErSUS 


MUSAMMAT REKHA AND ANOTHER (Defendants)* 
Provincial Small Cause Courts Act (IX of 1887), section 25—Kevision—Inter- 
ference by High Court—Question of limitation—Suit for money advanced 
in payment of goods to be delivered—Question®§ for enquiry. 

In a suit for money advanced in payment of goods to be delivered, where 
no time was expressly fixed for delivery the Judge ought to find whether 
by reason of trade custom or some established usage well understood by 
the parties, any particular period could be laid down as the time when the 
goods required ought to have been delivered ; failing this he should have 
, fixed some reasonable ti me after the advance of the money, having regard 
* to all the circumstances. ene 

When it is apparent on the face of the judgment of the court below that 
the court would have done better to enquire into the facts of a case and to 
fletermine it as a whole, including the question of limitation, when fully 
satisfied as to the facts, the High Court, in the exercise of its discretion, 
would not be acting unreasonably in interfering in the interests of 
justice. 

Where, therefore, a suit for balance of money advanced in payment of 
goods to be delivered was dismissed as barred by limitation on the ground 
that no time being fixed for the delivery of the goods the date of payment 
must be taken to be the date for delivery of the goods, Aeld that the court 
below was wrong, and the High Court could interfere in revision. 

CIVIL REVISION from an order of Pandit Guru Prasad Dube, 
Judge of Small Cause Court of Bareilly. 

The plaintiff brought this suit for the recovery of a definite 
sum of money. The allegation was that it had been made over to 
the husband of the defendant on the 1st of January, 1914, for the 
purpose of having some ornaments made for the plaintiff. The 
suit was brought in January 1914 but a few weeks after the first 
of the month. The defence was that no money was owing and in / 
the alternative that the claim was barred by limitation. / 

The Judge of the Small Cause Court dismissed the suit as 
barred hy limitatiore holding it barred by Art. 51, of the Limitation 
Act (IX of 1908). He held that as no timg was specified for the 
delivery of goods, time began to run from date of payment. - In the 


alternative he held that if Art. 51 was not appucanie Art, 87, was 
and in that view too the claim was barred. 


# Civ, Rev. No. 146 of 1914. 2 x 
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Iqbal Ahmad, for the applicant. 
The lower court was wrong in holding that the suit was govern- 


ed by either of the articles relied on by him. The money was ° 


deposited with the husband of the defendant for a specific purpose 
and either Arf. 145 applied or the case was governed by section 10. 
There was a definite tgist for which the money was held. Art. 
„145 related only to suits for recovery of moveable property but 
” moveable property included money. 

Lala Gobind Prasad v. Chairman of Patna Municipality, [1907] 
6C. L. J., 535. 

When money had been deposited for a particular purpose it 
could be claimed as moveable property. š 

He also submittêd that even if Art. 51 be held to govern the 
case, the court- should have allowed a certain time forthe prepara- 
tion of the ornaments. A reasonable time was allowed in 

Boiddo Nath Shah v. Lalunnissa Bibi, [1867] 7 W. Rẹ 164. 3 s 
. And the court below should have done the same. 

Sham Nath Mushran, (for Tej Bahadur Sapru) for the respon- 
dents. 

As a preliminary point it was not open to the applicant to chal- 
lenge a decision in revision on the poipt of limitation. That was 
so even in revisions under section 25 of the Small Cause Courts 
Act. ° 

Raghunath Sahat v. The Official Liquidator of the Himalaya Bank, [1893] 
I. L. R, 15 All, 139. 
That case had been considered and approved by a Full Bench 
in oe 
Sarman Lal v. Khuban, [1894] I. L. R., 16 All., 476, 
On the merits it was not admitted that anything was due to 
ee plaintiff. It was not as if the defendant wished to get out of a 
just liability. Both points were before the lower court, the plea of 
limitation was an alternative’ plea. The true article governing the 
case was Art. 62, and time ran from date of payment. 
Hanuman Kamut v. Hanuman Mandur, [1888 | LL. R, 15 Calf 51. 

The scope of the artiele was explained in . 

. Mahomed Wahib v? Mahomed Ameer, [1905] I. L. R., 32 Cal., 529 at 533. 

It was not necessary that money should have been received 
from a third party. Either that article was applicable or it was the 

- case of money lent to the defendant in which case Art. 51, barred 
the suit. , 
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CivIL Section to did not apply. That dealt with cases of clear and 
1915 . specific trusts. 
Seinen ‘ Amina Bibi v. Najm-un-nissa, [1915] 13 A. L. J. Rọ, 258. o 
.. SINGH Iqbal Ahmad, in reply cited 
recat ¢ Bindraban Behari v, Jamuna Kunwar, [1903] 1. L. R, 25 All, 55, 


Rexa and submitted that time would run from the date of the death of 
the husband and that would bring the suit well within time. 
The following judgment was delivered by $ 

Piggott, J. PIGGOTT, J.—This is an application in revision by a plaintiff 
« whose suit for the recovery of certain money has been dismissed 
` e bythe Judge of the Court of Small Causes at Bareilly. The suit 
was on the face of tt one for the balance of money advanced in 

payment of goods to be delivered, falling under article 51 of the 

first schedule to the Indian Limitation Act No. IX of 1908. 

. The learned Judge of the court below rightly appreciated this 
pomt, but went on to hold that, inasmuch as there was nothing in 

the plaint to show that any date was fixed for delivery of the 

goods, the date of payment must be taken to be the date for deli- 

very of goods, The learned Judge was in my opinion palpably 

wrong. The circumstances of the transaction were such, according 

to the allegations in the plaint, that the date of the payment of the 

money could not possibly be the date for the delivery of the goods. 

The principles which should govern the decision of the court when 

a question of this sort arises appear to have been correctly laid 

down in a very old ruling, that of Botddo Nath Shak and another 

v. Lal-un-nissa Bibi asd others (1). The learned Judge of the 

court, below ought either to have considered whether, by reason of 

trade custom or some established usage, well understpod by both 

. parties, any particular period could be laid down as the time when 
the goods required in this particular case ought to have been deli- 

yered, or failing this, he should haye fixed some reasonable time. 

after the advance of the money, having regard to all the circum- 

stances of the case. *] note that, according to the findings of the 

court below, an allowance of only thirty days for the deliv fy of 

‘the goods would be sufficient to bring thi? claim within limitation, 

In my opinion the suit has been thrown out in the court below 

without adequate enquiry and on a misapprehension of the law 
; applicable to the cage. It has been contendett on behalf of the ~. 

— (1) [1867] 7 W. R., 164. ; 
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defendant opposite party that a wrong decision upon a question 
of limitation would not of itself justify the interference of this Court 
under section 25 of Act IX of 1887, (The Provincial Small Cause 
Courts Act). It is not easy to lay down precise principles to govern * 
the exercise of the very wide discretion which has, for obvious ang 
necessary reasons, been conferred upon the High Court by the 
section above referred to.” In the present case however I think it 
is apparent on the face of the judgment of the court below that 
that court would have done better to enquire into the facts of the 
case and to determine the case as a whole, including the question 
of limitation, when fully satisfied asto the facts, The application 
before me has been admitted by a learned Judge of this Court, and 
I am not prepared to say that the case is one in which in the extr- 
cise of its discretion it would be unresonable for this Court to inter- 
fere in the interests of Justice. I set aside the order and decree of 
the court below and remand the case to that court with orders te re- 
admit the same to its file of pending suits and to dispose of it with 
due regard to the remarks made above on the question of law in- 
volved. Costs of this application will be costs in the suit, 
Application allowed, 





BADAN ( Judgment-debtor) 
` versus 
4 MURARI LAL AND ANOTHER (Decree-holders) * 
Morigage—Mortgagor inheriting prior mortgage—Decree on subsequent 
mortgage for sale—Right of putsne mortgagee to apply for sale free from 
prior mortgage—Merger. . 

B mortgaged certain property to U and subsequently to B. S. Ù sued 
on his mortgage without impleading B. S., and obtained a decree for sale 
which he transferred to B’s brother. B.S, transferred his mortgage to 
respondents who obtained a decree for sale subject to the prior mortgage. 
‘B's brother died leaving B assis sole heir. Respondents applied to bring 
the property to sale free from the prior encumbrance :— 

Held that they were entitled to do so, because» it would be inequitable 
o allow B to set up a mortgage which he himself had created, but on 
ich he had had to pgy nothing, against a subsequent mortgage which he 
d undertaken personally to discharge. 

CUTION SECOND APPEAL from a decree of L., Johnston 
istrict Judge of Meerut, reversing a decree of Babu Kalika 
op Additiona? Subordinate Judge. ° 
Jo Fi * E. S. A, No. 493 of 1914. 


JA 


s 
ee 
OX 











CIVIL 
1915 


, SHANKER 
see 


MUSAMMAT? 


REKHA 


—— 


Piggott, J. 


CIVIL e 


1915 
March, 8. 





CHAMIER, 


Piccort, J. 


er 


Chamier, J. 


P 


368 HİGH COURT fA L. j. R. 


Application for execution of a decree. 

The court of first instance allowed the objections, 

The lower appellate court reversed the decree. 

Judgment-debtor appealed. 
» Nehal Chand, for the appellant. 

Tej Bahadur Sapru and Surendro Nath Sen, for the pecBon sents: 

The judgment of the Court was delivered by 

CHAMIER, J.—The question for decision in this appeal is whe- 
ther the respondents are entitled, as held by the lower appellate 
court, in execution of a decree on a mortgage to bring the property 
to sale free from’a prior mortgage. The appellant mortgaged 
the property first to*Umrao Singh and afterwards to Bhup Singh. 
Umrao Singh sued on his mortgage without impleading Bhup 
Singh and obtained a decree for sale which he transferred to the 
appellant’s brother Babal. Bhup Singh transferred his mortgage|to 


‘the*respondents who obtained a decree for sale subject to the prior 


mortgage. Bahal died leaving the appellant as his sole heir. The 
respondents have now applied for execution of their decree, and 
they claim to be entitled to bring the property to sale free from 
the prior mortgage, on the ground that, when Bahal died and the 
benefit of the prior mortgage passed to the appellant, that mort- 
gage merged in the appellant’s proprietary right and was extin- 
guished. The appellant on the other hand contends that no 
merger took place, The first court held with the appellant but 


‘the lower appellate court accepted the contention of the respon- 


dents. Hence this appeal. 
Section 101 of the Transfer of Property Act was referred to in 
the course of the arguments, but that section appears to’ apply only 
to the converse case of the owner of an encumbrance becoming 
the absolute owner of the property, though it is not easy to see 
Why the words “is or” were insertecin the section. There bein 
no legislative provision on the question for decision, the case mu 
be decided according to broad principles of equity and 
conscience, with such assistance as may be afforded by rep 










decisions of the courts. We have not been,referred toa 
that is precisely in point, but there are several cases whic 
more or less closely on the point now before us. The q 
whether an encumbrance acquired or paid off@by the abso 
owner of the property is to be considered extinguished or kept 
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alive for his benefit is, according toa long line of authorities, CIVIL » 
generally one of intention. In the case of Thorne v. Caun (1) Lord 1915 
MACNAGHTEN said, “ Nothing I think is better settled than this, BADEN 


that when the owner of an estate pays charges on the estate v. 

F ; : : MURARI 
which he is not personally liable to pay, the question whether- those LAL 
charges are to be considered as extinguished or as kept alive for okume di 
his benefit is simply a question of intention, You may find the 
intention in the deed or you may find it in the circumstances attend- 
ing the transaction, or you may presume an intention from 
considering whether it is or is not for his benefit that the charge 
should be kept on foot.” The decision in Johnson v. Webster (3), E 
shows that the rule is the same where the owner of an estate ® 
inherits d charge thereon.. In the absence of expressed intentign 
to the contrary it will be presumed that when a person claiming 
to be absolute owner of property acquires or pays off a mortgage . 
thereon, and there is no subsequent encumbrance, he intends to i 
‘extinguish the mortgage, but where there is an encumbsance 
intermediate between the mortgage paid off or acquired and the 
ownership of the property the presumption is the other way (See 
Johnson v. Webster (3), Mohesh Lal v. Mohunt Bawan Das (4), 
Adams v. Angell ®(and Gokul Das v. Ram Bakhsh (8), It would be 
very much to the advantage of the appellant to keep the first 
mortgage alive, and in various ways which need not be detailed he . 
has shown that he wishes to keep it alive. The question is whe- 
ther the rule stated above, which is`founded on the clearest equity 
and has as we have shown been applied by their Lordships of the 

-Privy Council to Indian cases, applies to the case before us in 
which both mortgages were made by the owner of the property, 
who however wishes to hold one up against the other. In England 
and also in India it has been held that if the owner ‘of an estate 
creates and pays off a mortgage, the mortgage merges in the owner’s 
state, and that an owner whe has paid off a prior encumbrance 
not set it up against his own mortgage (See Otter v. Vaux (7), 
ictum of Chitty, J. in Platt v. Mendel (8) and Brazu Chaudhri 










(1895] L. R., 1895 Aw ©, IL (2) (1854} 4 D. M. and G. 474. > 
1854] 4 D. M. and G. 474. (4) [1883] L. R-, 10 1. A.>62, 
1876] L. R., 5 C: D. 634. (6) {1884] I. L. R., 10 Cal., 1035. hore 


Ce: 7 6] 6 D. M, and G. 643. -(8) [1884] LR 27 C. D. 251. 
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v. Chuni Lal (1). Like the general rule, this exception to it seems 
to us to be founded on the plainest equity. Does the fact that 
the appellant inherited the prior mortgage furnish any ground for 
distinguishing the present case from the cases last referred to? 
We think not. Indeed we are inclined to think that the fact 
“that the appellant acquired the rights of the prior mortgagee with- 
out having to pay for them makes thg case somewhat stronger 
against him than it would have been if he had paid for them. It 
seems to us that it would be inequitable to allow the appellant to 
set up a mortgage which he himself created, but on which he has 
had to pay nothing, against a subsequent mortgage which he 
undertook personally to discharge. Acquisitions by a mortgagor 
enure asa rule for the benefit of his mortgagee, thereby increasing 
the value of his security, see Raya Kishen Dat v. Raja Mumtaz 
Ali Khan (2) and Ajudhia Prasad v. Man Singh (8). On the 
whole we are of opinion that the decision of the lower appellate 
count is correct, To avoid misapprehension we may add that it 
has not been shown that the appellant’s brother left any debts, 
The prior mortgage would of course be liable in the hands of the 
appellants for the debts of his brother. There could be no ques- 
tion of merger to the prejudice of the brother’s creditors. 
The appeal is dismissed with costs. 
Appeal dismissed, 
(1) [1905] 11 C. W. N., 284. (2) [1879] L L.'R., 5 Cal., 198 at ato. 
(3) [1902] I. L. R, 25 All, 46. 
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FAKHRAN BIBI (Appitcant) 
VErSHS 
RAJAB ALI KHAN AND OTHERS (Opposite-parties)* 


Code of Civil "Procedure (Act V of 1908), Order 21, rule 89—Attaching 
creditor— Application to stt aside sale. 


The applicant attached property which was afterwards sold it in execution 

ofadecree. After the sale she applied to have it set aside under Order 
21, rule89. Held that she had acquired no interest in the property entitling 
her to have the sale set aside. 

CIVIL REVISION from an order of Pandit Soti Raghubans Lal, 

District Judge of jhahjahanpar. ` 

Lakshmi Narain, for the applicant. 
“Hameed-ullah Khan, for the opposite-parties. 


* The following judgment was delivered by 7 


CHAMIER, J.—I doubt whether this application for revision is 
maintainable at all; but assuming- that it is maintainable I think 
it should be dismissed on the merits. Certain property was sold 
in execution of a decree. The applicant had attached the property 
before the sale took place and after the sale she made an applica- 

-tion under Order 21, Rule 8g to have the sale set aside. The courts 
below have held that she is not a person who is entitled to ask 
the court to set asidé the sále. It is admitted that she does not 
own the property. The only question is whether she has any 
interest in it by virtue of any title acquired before the sale within 
the meaning of Order 21, Rule 89. A person who has attached 
property mtay for some purposes be regarded as having an interest 
„in it; for example it has been held that an attaching creditor is 
entitled to redeem mortgaged property. But what is required to 
entitle the present applicant to ask the court to set aside a safe 
nder Rule 89 is an interest in the property by virtue of a title 
uired before the sale. The applicant has acquired, no title 
ever to the property. I therefore hold that she is not a person 











as an interestin the property by virtue of a title acquired 
e the sale within the meaning of Rule 89 and therefore she ‘is 
atitled to ask the court to set the sale aside, The’applica- 


Ss {o'isttiissed with costs. , n ` Application dismissed, 
© A * Civ. Rev. No. 170 of 1914- 
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JUGGI LAL AND OTHERS (Defendants) 
VETSUS . 


KISHEN LAL (Pliintiff)* 
Indian Limitation Act (IX of 1908), schedule I, article 60-—Money deposited— 
Money lent. 


Where a firm carried on banking business and money was deposited 
with them on condition that interest would be payable and the banker 
would repay the mpney on demand, keld that the article applicable was 

e article 6o of the Limitation Act, and not article 5g. Arti¢le 59 dealt with 
the case of money lent under an agreement that’ it would be payable on 
demand ; article 60 referred to the case of money deposited under an 
agreement that it should be payable on demand. 


“First APPEAL from a decree of Babu Murari Lal, Subordinate 
Judge of Cawnpore, 


Claim for recovery of money. 

The court of first instance decreed the claim in part. 

Defendants apraka: l 

Sundar Lal, Tej Bahadur Sapru and Gulzari Lal, for the 
appellants, ‘ 


B. E. O'Conor, W. Wallach, Shiam Krishna Dar, for the res- 
pondents. 


The judgment of the Court was delivered by 


TUDBALL, J.—This is an appeal by one set of defendants as 
against the plaintiff and the second set of defendants and arises 








out of a suit for the recovery of money brought in the following 
gircumstances, 


The plaintiffs father used to deposit sums of money on intere 
with the firm of Baij' Nath Ram Nath until his death in Au 
1897. He left him surviving his widow and the plaintiff hi 
‘who was then a minor and who at the daté of, the present 
1912 was about 19% years old. Payments of various s 
account were made by the firm to the plaintiff’s mother fro 
to time up to the year 1905. ad w @ 2 
*F, A. 241 of 1913. 
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In this year the firm of Baij Nath Ram Nath which was a joint 
family concern, split up into two firms, owing to a separation of 
the family. These two new firms were Baij Nath Juggi Lal, repre- 
sented by the present appellants, and Baldeo Das Kedar Nath, 
represented by the second set of defendants respondents. 

The two Branches divided up not only their properties but aise 
their liabilities. Each ofthe new firms took over those liabilities 
which were due to relations more closely connected to it than to 
the other firm. For this reason the second set of defendants took 
over: the liability for the debt due to the plaintiff inasmuch as the 
plaiñtiffs father’s sister was the wife of Kedar Nath. The defen- 
dant Murli Dhar alias Mul Chand (of the seaond set) is the son of 
Kedar Nath and he has in clear terms admitted that his brarfch 
took over this liability. 


It is also a fact that after the partition a number of payments 
were made to the plaintiff’s mother and they were all made by’ the 
~branch firm of Baldeo Das Kedar Nath. When the plaintiff came 
of age (eighteen years) he asked for payment, of the amount 
standing to his credit. Both branches refused payment to the present 
appellants stating that they were no longer liable and the plaintiff 
must seek his remedy against the second set of defendants. 


The plaintiff has accordingly sued both sets of defendants. 


The pleas raised in defence by the present appellants with which 
we are now concerned in this appeal were three in number, no 
others having been pressed before us. 


The first was that at the time of the separation the liability in 
question was taken over by the second set of defendants and the 
plaintiffs mother expressly consented to this and agreed to look 

-to Baldeo Das Kedar Nath for payment. The plaintiff is bound 
by this consent and the appellants are no longer liable for, tke 
oney. The next is that the suit is barred by limitation. 










The third js that the appellants are entitled to set off a sum of 
ey about Rs. 5,100,“ 


he Subordinatt Judge held as follows :— è 
A that the evidence was ‘insufficient to prove the alleged 


~~ 
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(3) that the defendants had failed to prove that any sum as 
mentioned was due from the firm of Jodh Ram- Chunni Lal, for 
which the plaintiff's father was liable and which the appellants 
were entitled to debit to the account of the plaintiff. 


e It repelled the other defences and gave the plaintiff a decree 
for the sum of Rs, 13,231-10-3 with future interest and costs. 


The above three pleas are again pressed before us. 


Taking first the question of the mother’s alleged consent and 
assuming that it would be binding if proved on the plaintiff, we 
find ourselves unable to hold that the evidence establishes beyond 
reasonable doubt thaj the mother actually came to’such an agree- 
ment as is contemplated in section 62 of the Cantract “Act, 


The only evidence is the statement of Lala Juggi Lal alone 
and the fact that after the separation whatever payments were 
made to the mother were made by Murli Dhar. Murli Dhar 
states openly that as between his branch and the appellants the 
former alone is liable if the suit be not barred by limitation but he 
denied that the plaintiffs mother was a party to the agreement 
between the two branches. Lala Juggi Lal’s evidence is too vague 
and wanting in detail to carry conviction to our minds that the 
widow gave any intelligent Consent to the agreement. We doubt 
very much that she could have understood the legal effect thereof 
and she at the most probably merely did as she was told to do, in 
going to Murli Dhar for money. The alleged novation is not proved. 

The next question is that of limitation. It is urged that under 
article 59 of the Act of 1877, the present claim had become time 
barred before the present Act had come into force and that under 
the ruling of this Court in Dharama Das v. Ganga Debi (1), article 
59 of the Act of 1877 applied to the circumstances of this case, 

* The firm of Baijnath Ramnath did banking business and th 
plaintiffs father deposited his money with them on the conditi 










that interest would be payable and that the banker would re 
the money on demand. Article 59 of the Act of 1877, appli 
the case gf money lent under an agreement that it shall be pa 
on demand. Article 60, referred to the case of money dep 


“under an agreement that it shall be payable on demand,” 
Qs c REAN : a S a 
(1) [1907] 1. L. R, 29 All, 773. 
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- The basis of the decision in Dharam Das v. Ganga Debt(}), was 
that the ordinary dealings between a native banker and his cus- 
tomers are'in the nature of loans made by the latter to the former.” 


vIn the course of their judgment the learned Judges said:—* It is 
far from easy to say to what class of cases the legislature meant 
article 6o to apply. It mgy apply to the transactions between a 
banker and his customers’ known as “fixed. deposits.” Or it may 
apply only to deposits of money made with a private person.” 


They pointed to-the conflict of authority on the question and 
refer to an unreported decision in F. A. No. 96 of 1882 decided 
on 4th April, 1885, asa guide and held that article 59 applied. 
Personally we have oubts-as to the correctness of the decision. . 

Article 60 was a new Article and appeared for the first time 
in the Act of 1877 and ‘drew a distinction between money “ent” 
and money deposited ” under an agreement that it shall be payable 
on demand. In the one case the time began to run from thedate 

. of the loan and in the other case from the date of the demand. It 
seems tous that it was necessary to see in each case whether in- 
fact the transaction was a loan or what in ordinary banking 
language is known asa “deposit.” It does not suffice to say that 
a deposit.is in the nature ofa loan. Every deposit fixed or other- 
wise, is in the nature of a loanin a banking concern but the legis- 
lature, it seems to us, clearly wished to draw a distinction between 
the ordinary loan and that class of loan usually known as a deposit, 
when it introduced article 60 for the first time. None of the parties 
to this suit have called the present transaction a loan, They all 
speak of it as a deposit in the usual banking sense and it can éasily 
be distinguished from an ordinary loan. However it is apparent 













that there was considerable conflict of opinion, The various cases are 
oted in the judgment in Dharam Das v. Ganga Debit). The, 
imitation Act of 1877 has now been replaced by the Act IX of 
8 and it is evident from the addition made therein to the 
uage of article 60, that the legislature hað before it this con- 
f opinion and to make its intention clear and remove tha 
added the words “including money of a customes in the 


was no alteration of the law but only language used to 


(1) [1907] I. L. R, 29 All, we 


of his banker so payable” to Article (60). In our opini- ` 
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make clear the real intention of the legislature when in 1877 it 
for the first time enacted article 60. The legislature having thus 
stepped in and made its meaning clear, there is no necessity for us 
to refer the point for decision of a larger bench. : 


* We therefore hold that article 60 does apply. Time began to 
run from the date of the demand and as the suit was brought within 
three years thereof, there is no bar of limitation in favour of either 
set of defendants. 

The third plea is that the defendants are entitled to deduct the 
sum .of about 5,100, which was due from the firm of Jodhraj. 
Chunni Lal. The story is that the plaintiff's father Ram Chandra 
when he deposited money with Ramnath Baijnathy was in the 
employment of the firm of Jodhraj Chunni Lal, that the two firms 


. began to deal with each other and Ram Chandra agreed that his 


money should be security for any sum which might fall due to 
Ramnath Baijnath, from Jodhraj Chunni Lal and that any such 
sum should be deducted when the money of Ram Chandra was 
repaid, We agree with the court below that the evidence on the 
point is most unconvincing. As a matter of fact the sum which 
Jodhraj Chunni Lal, owed to Ramnath Baijnath was actually 
written off by the latter firms as a “bad debt.” Ram Chandra 
died in 1897. At no time has the sum ever been debited to his 
account as it most certainly would have been debited if he had 
stood surety for Jodhraj Chunni Lal. We do not believe the story 
and the evidence does not convince us and we hold against the 
appellants. . The result of our findings is that the appeal fails and 
we dismiss it, We award costs to the plaintiff. The second set of 
defendants who are the persons really at fault in the matter will 


bear their own costs of this appeal. 
Appeal dismissed. 


d 
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PARSOTAM RAO TANTIA AND ANOTHER (Defendants) CIVIL 
i versus ' 1915 


RADHA BAkAND ANOTHER (Plaintifs).® ahs 
Limitation Act (IX of 1908) Sch. I, arts. 62, 120—Separate Hindu family— a 
Property managed by one member —Receipt of money by that member—Suit ga 
, for partition. Buster | 
Three brothers governed by the Mitakshara had specific shares in ° 
certain property and did not constitute a joint Hindu family. The manage- a : 
ment however of the affairs of the family was enérusted to one member, 
who received tha rents and profits of the immoveable property and 
invested and dealt’ with their money inthe ordinary course of business 
some money he invested in railway debentures and he afterwards 
received the money paid in redemption of the debentures. More than . 
three years after the receipt of this money, the widow of another 
brother sued him for actual partition of moveable and immoveable 
property and recovery of an one-third share of this money. Held that the 
suit being in reality one for partition and the money having been received 
by the defendant in his capacity of manager (though not the managing’ 
member of a joint Hindu family), the claim was governed by armele 120, 
schedule I, Limitation Act, 
Semble—if the suit had been a suit simply to recover this sum of money, 
it ought to have been brought within three years under article 62. 


FIRST APPEAL from a decree of Babu Murari Lal, Subordinate 
Judge of Cawnpore. 
Suit for partition of immoveable property and recovery ofa 
share in a specific amount. . 
he money was received by the defendant'in and before June 
ut the suit was broughtin 1909. The defence inzer alia was ° 
he suit in respect of that item was barred by limitation, 
The court below decreed the suit. A 
“Defendants appealed. 
Satish Chandra Banerji, for the appellants, 
The first question is whether the suit is maintainable if view of 
the provisions of sections 11 and 47, Code of Civil Procedure. Ih 
Parsotam Rao v. Radha Bai » [1910] I. L. R , 32 ‘All, 469, >” 
authorities are S conected] in support of the proposition that a dec- ° 
isone in favour of each share-holder or set of 


*R. A, 269 of 1913. = a 
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CIVIL share-holders having a distinct share. The plaintiffs remedy there- 

1915 fore is to execute the decree made in Janki Bai’s suit and the 
PARSOTAM, present suit is wholly misconceived, 

PER RU [BANERJI, J.—The decree in that case was framed as one 


Ripe Bar exclusively in favour of the sole plaintiff Musammat Janki- Bai. 
How could Radha Bai, who was a defendant and in’whose favour 
no decree was actually made, ‘get her own share separated by exe- 
cuting that decree ?] 


. Radha Bai was a party to that suit and she ought to have seen 
bs that the decree was properly drawn up. 


The next question is one of limitation. It is res judicata bet- 
ween the parties that they never had a joint title torany property. 
Their shares were alldefined and separate. If consequently any 
. monies came into the hands of one of them, the three brothers 
would each be entitled to one-third of the amount and the actual 
recipient would be holding the same tothe use ofthe other bro- 
thers to the extent of their shares. Article 62, Schedule I, of the 
Limitation Act therefore applies to the case. 


Vaidyanatha Aiyar v. Aiyasamy Atyar, [1908] I. L. R., 32 Mad., 191, 
Banoo Tewari v. Doona Tewari, [1896] I. L. R., 24 Cal., 309, 
Thakur Prasad v. Partab, [18831 I. L. R., 6 All, 442. 


The lower court is entirely wrong in treating this family as 
joint for the purpose of limitation and as separate for all other 
purposes. Even ifthe appellant be treated as the agent of the 
plaintiff's husband because he was actually managing the, property 
curing the life-time ofthe latter, the article applicable would be 
89 and not 120 and the plaintiffs husband having .died in Feb- 
ruary 1905, the agency must be deemed to have terminated on that 
date under section 201 the Contract Act. The defendant re 

epudiated the plaintiffs title after her husband’s death and was 
never her agent. The suitis not one purely for partition but ft is 
to recover specific jtems of property including moveables ang: sums 
of money specifically mentioned in the plaint. - 

Motilal Nehru, (with him Sundar LalS for the respondent was 
called ‘pon the question of limitation only. Unless articles 62, 
or 89 is clearly shown to apply the only article applicable 


would be article 120., Neither article 62 nor’ 
3 application to this case. The money claim 
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the use of the plaintiff who claimed as the representative of her 
deceased husband, Article 62 therefore does not apply. 


Guru Dgs v, Ram Narain, (1884) I. L. R., 10 Cal., 860, P. C. 
Chand Wal v. Anganlal, |1891) 1. L. R., 13 All., 368. 


Article 89 would have applied if the suit were instituted by the 
plaintiffs husband. Ithas no application toa suit between the 
representative of the prin pal and the agent. 

Bindraban Behari v, Jamuna Kunwar; {19021 1. 1. R., 25 All, 55. 

On the pleadings however no question arises either under ar- 
ticle 62 or article 89, Though there wasa separation of interest 
between the members of the joint Hindu family no actual partition 
by metes and bound was made and the brothers remained tenants 
in common 6f the whole property. This suit in substance ifa 
suit for actual partition of the family property into definite shares. 
The plaintiff could not claim a specific item and ifshe did she 
would be met with the defence that on a general account there 
was nothing due to the plaintiff. The case directly in point fs 

Canesh Dutt v. F ewall, [1903] I. L. Rọ, 31 Cal., 262, P. C., 


where the constitution ofthe family was exactly similar and the 
suit was brought for moveables and immoveables long after 3 
years from the date of separation. 

Satish Chandra Banerji, replied. 

The judgment ef the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit which related 
to property which at one time belonged toa man named Nana 
Narayan Rao. We do not for the moment specify the exact nature 
of the suit inasmuch as our decision upon a law point raised hy the 
appellants depends to some extent upon the view we take of the 
nature of the suit. Nana Narayan Rao made a will in which he 
divided up his property between his three sons Ram Chander Rao, 
asudeva Rao and the defendant Parsotam Rao Tantia. Whilsé 
iding up the property he urged his family to continue to live 
ther in an amicable and friendly way. There has been a good 
of litigation between the members of this family. Inthe first 











suit was broughf by Ram Chander Rao, which was conti? 
ter his death in the name of his widow Janki Bai. Partition 
ily property, or so much of it as had not already been 
was claimed. Madho Rao and Parsotam Rao 
t suit. It was pleaded by way of defence 
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that the family constituted a joint Hindu family and that Musam- 
mat Janki as the widow of Ram Chander had no right to any- 
thing save maintenance. It was decided that the family was sepa- 
rate. Again Parsotam Rao brought a suit against Radha Bai (the 
present plaintiff) widow of Madho Rao after the death of the latter 
for a declaration that the family was joint and that the widow 
Radha Bai had no interest. It was again decided that the family 
was separate. In the present suit the defendant Parsotam Rao 
pleads once more that the family is joint. In our opinion on the 
evidence and also as the result of the previous litigation, we en- 
tirely agree with the decision of the court below that Ram Chander 
Rao, Vasudeva Raœ and Parsotam Rao, the three sons of Nana 
Narayan Rao, did not constitute a joiht Hipdu family according 
to Hindu Law, in that they had specific shares in the property, 
Nevertheless while the family was in law separate, in many 
respects it differed very little from a joint Hindu family. So 
long as the three brothers lived they appear to have been on friend- 
ly terms, and it was only shortly before the death of Ram Chander 
that he brought a suit for partition. The court below has found, 
and we entirely agree with its finding, that the greater part, if not 
the whole of the property, was managed by one member of the 
family, who occupied the position ofa manager. The family never- 
theless was separate because notwithstanding theemode of enjoyment 
and management they were entitled to the property in specific 
shares. When the present suit was instituted there had already 
been a considerable amount of litigation and the courts had held 
that the family was not joint, and in bringing her present suit the 
plaintiff has claimed to be put into possession of a third of specific 
portions of the property. Amongst the items of property claimed 
was the sum of Rs, 69,790-8-8. This claim was in respect of, 
certain debentures in the Cawnpore Achnera State Railway, | 
“appears that the defendant Parsotam Rao had invested the joj 
funds in debentures ip this Railway. In course of time Govern 
paid off the debenttires at a substantial premium and the m 
evas received by the defendant. The coyrt below decided 
first plase that the family was separate. It has given the 
a decree for partition of a portion of the immoveable prop 
also for the sum of Rs. 69,790-8-8 mentioned above. It 
also a decree in respect of other items to wh 










VOL, XIII] HIGH COURT åI 


specifically to refer at present. Agreeing as we do with the court 
below the plaintiff was clearly entitled to partition, and in this 
respect we have no hesitation in saying that the decree of the 
court below ought to be affirmed. 

The appellants have contended very strongly that the court 
below ought not to have made a decree in the plaintiff's favour 
for the sum of Rs. 69,790-8-8 on the ground that her claim in 
that respect was barred by limitation. The money was paid over 
to the defendant on or before June 1908 and the present suit was 
not instituted until the 2nd of April 1909, that is to say, more than 
three years after the money was received by the defendant. The 
appellants accordingly contend that the platntiffs claim in res- 
pect of the item was a claim for “ money had and received to the 
use of the plaintiff” within the meaning of article 62 of Schedule 
I ofthe Limitation Act. The way in which the plaintiff claimed 
this sum lends some colour to this contention and had the present 
suit been a suit simply to recover this sum of money upon the alle- 
gation that the plaintiff being entitled to one-third of the deben- 
tures and that all the redemption money had been paid to Parso- 
tam as the person in whose name the debentures stood we might 
have been inclined to agree with the contention of the defendant 
that the claim came within the purview of article 62 and that the 
suit ought to have been brought within three years. Reading, how- 
ever, the plaint asa whole, and having regard to the nature of the 
evidence and the defence, we think that the suit was in reality a 
suit for partition of the moveable and immoveable property which 

“Nad been held by the three brothers and in which the plaintiffs 
husband had a third share. We have already pointed out that the 
property was managed by one member of the family. He appears 










to have received the rents and profits of the immoveable property 
nd to have invested and dealt with their money making invest- 
nts in the ordinary course ‘of business. When he received the 
ey from Government in redemption of the debentures, he still 
ved it in his capacity of manager. When we speak of manager 
not mean the managing member ofa joint Hindu family bus 
ividual to whotn this particular family entrusted the manage- 
their affairs. In this view we think that the suit was a suit 
ed by article 120, which provides a period of six years limi- 
t specifically provided fðr by the other articles 
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CIVIL There was one other item to which Dr. Banerji specifically call- 
19r5 ed ourattention, namely, the dera (or collection house) in this 


Pagsoram , Vilage Lalpur. Dr. Banerji contends on behalf of hjs clients that 
RaoTantia while the village of Lalpur was specifically bequeathed to the plain- 
eee Bar ‘ft’s husband, nevertheless as collections generally of several of the 
EEE villages were made at this house, it must be regarded as joint pro- 


Si perty and should have been partitioned. * The learned Subordinate 
Judge considers that the provisions of the will ought to be given 
effect to, which specifically gave the village of Lalpur to the plain- 

. tiff and that this house ought to be regarded as an appurtenant of 


e that village. We see no reason to differ from the view taken by 
the learned Subordiasate Judge. On full consideration of the entire 
case, we think the decree of the court below.dught to be affirmed 
in its entirety. We accordingly dismiss the appeal with costs. 


E M. L. N. Appeal dismissed. 
CRIMINAL ABDUL KHALIQ 

- 1915 VEFSUS , 
February, 10. f EMPEROR ® 


KNOX, J. Criminal Procedure Code (Act V of 1898), section 193—Sanction—Proceedings 
under section 110—Practice—Evidence of Police officers Diaries —Admis- 
sion tn evidence. 

* In proceedings under section 110 a Police officer was examined at 
great length but no security was demanded from the ‘accused. The 
accused anplied for and obtained sanction to prosecute the Police officer. 
Held that sanction should not be granted inasmuch as the Police office 
had madé the statements about the accused from what he bad hea 
from others. “It is strange that Magistrates attach so much weight 
examine at such ipordinate length the Police officers who appear b 
they) in proceedings under section 110, Those officers usually 
nothing more than this that there is current in their circle a rumour 

effect that certain person is an associate of bad characters &c.’”’ 
Police Diaries are useful evidence when one has to decide 
oe guilt of an accused person and they contain matter which poin 
Opposite direction but even if evidence at all they a 

P against an accused person. 

* Cr, Kev. No. 17 of 1915, 
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CRIMINAL REVISION from an order of L. Marshall Esq, 
Sessions Judge of Mainpuri. 


W. Wallgch, for the applicant. 
Satya Chandra Mukerji, for the opposite party. 


The following judgment was delivered by 


Knox, J.—IJn the motth of May 1914, a case under section 110 
of the Code of Criminal Procedure was pending before a Magis- 
trate of the first class of Mainpuri. The person against whom 
proceedings were instituted was Khalaq Singh, a Thakur and he 
was called upon to show cause why security should not be taken 
from him on the ground that he was a habitual dacoit and an 
associate of dacoits, and the people of the neighbourhood werein 
terror of him. 


The case was partly heard by Babu Raj Bahadur and partly 
by Thakur Hukum Singh. Thakur Hukum Singh came toethe 
conclusion that none of the charges alleged by the prosecution had 
been made out or established against the accused. He found 
him to be a man of position, good life and family and he was not 
a person to te bound over under section 110 and he accordingly 
discharged the order made against him calling him to show cause. 


These proceedings came to an end on the 19th of May, 1914. 
Somewhere in July 1914, Khalaq Singh applied for sanction to 
prosecute Abdul Khaliq, Circle Inspector, for having committed 
an offence under section 193 of the Indian Penal Code. 


Babu Raj Bahadur refused to entertain this application. The 
grounds on which he refused to entertain it were two-fold.” The 
learned Magistrate thought Abdul Khaliq had probably made 
inquiries in some dacoity case and that what he deposed might 
ave been learnt and come to his knowledge during those inqui- 
s. The second ground was’ that there was nothing on the record 
show that Abdul Khaliq had made two contradictory statements 










e course of a judicial proceeding. Khalay Singh, then went 
e District and Sessions Judge of Mainpuri asking that the 
of Babu Raj Bahadur might be set aside and sanction might 
n to prosecute Abdul Khaliq under section 193. There is 
etition laid before the District and Sessions 
statements supposed tobe perjuries are to be 
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found but I am told that they are to be found in the petition made 
to Babu Raj Bahadur and that they are as follows :—(1) I know 
Knalaq Singh accused, he is in the habit of commifting dacoity. 
(2) There is a general complaint against him of committing dacoity 
and people fear him. (3) Khalaq Singh was suspected in the 
Nabiganj dacoity case also in the Jamudandi also in the Namka- 
rari case. (4) The complainant (apparently in the Nabiganj case) 


. put his suspicion on Khalaq Singh, in the beginning, middle and 


end of the inquiry. (5) Names of the persons whom Murli took in 
the dacoity were the enemies of Murli. (6) Kandora was not a 
servant of his when Nabi Singh was arrested, 


e How far these statements are the ipsissimma vezba used by 
Abdul Khalig. I do not know, I have not ‘compared them with 
the original record and I have not been asked to compare them by 
the learned advocate who appears for Abdul Khaliq nor by the 
learned vakil who appears on the other side. 


It was for the petitioner Kuar Khalaq Singh to satisfy the courts 
before whom he pressed his application that there was a prima facie 
case of perjury with regard to each one of those statements put into 
the mouth of Abdul Khaliq. So far as I can judge the Magistrate 
dealt with the case in a very proper manner, it is to be regretted 
that he did not deal with the case, when it was before him under 
section 110 in an equally succinct and common sense way. He 
was satisfied and it must be remembered that most of the evidence 
had been recorded by him, that it was quite possible with reference 
to each one of those statements that Abdul Khaliq was deposing 
to what he came to know during the inquiry and that there was 
nothing in the statements which could not be explained away and 












honestly explained in this way. I admit that the fourth state- 
rent, if it has been correctly stated, before me, is not so easil 
explained, but the misfortune is that, so I am told, there was 
cross-examination of Abdul Khaliq to show on what foundatj 
he based his several statements made by him. 


Ld . 
To my mind it is always strange that Magistrates in the pr 
day attach so much weight and examine at such inordinate 1] 
the Police officers who appear before them in proceeding 
section 110, Those officers generally speaki 


more than this that there is current in their ci 
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effect that a certain person is an associate of bad characters or 
otherwise a person who needs watching under that section. 


There may be cases in which such officers who see something 
with their own eyes and in that case their evidence is of course 
valuable ; but, when it is evidence based upon hearsay rumour and 
above all on diaries it isgof infinitesmal value more particularly 
where there is evidence available, as I understand there was in this 
case of certain number of witnesses who were not Police officers 
who came forward on either side. 


It is the custom now, so faras I have seen in cases coming 
before me to have thirty or forty witnesses on one side and to 
have as mary as forty or fifty witnesses on the other sideeas 

° 


though proceedings “under section 110 were best judged by the 
number of witnesses. 


In thejudgment recorded by Mr. Hukum Singh there is this dear 
defect that he deals with the case mainly upon the Police diaries 
and upon little else. His judgment is an apology for the diaries 
showing that they are entitled to be ranked ag the best evidence 
in the case. Police diaries are sometimes of use when one has to 
decide about the guilt of an accused person and they contain 
matter which seems to point in the opposite direction but so far as 
my experience gogs they are dangerous evidence against a person, 
I am not dealing with a case in which the diaries are the diaries of 
the investigating officer and the question is how far he is responsi- 
ble for what is contained in them, that is quite another story. 
Abdul Khaliq had nothing to do with these diaries except to 
review them after they had been written by others. Nothing in the 
diaries is put before me as being his own personal knowledge. I 
do not for a moment suggest that the decision arrived at in the 
ong run by Mr, Hukum Singh as regards the reputation of Khalag 
ingh isin any way wrong, that is not a matter before me to-day 
there is nothing in his very lengthy judgment which gives 
nd for a prima facie conclusion that Abdul Khaliq hasscommit- 
erjury in the ewidence which he gave before Babu R&j 
ur. Nothing*whatever of this kind has been pointed out to 
it was very properly stated before me that if the police 
be takep out of the judgment there remains no foundation 
for prosecution can safely be based, 
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The learned Judge never seems to have had before his mind 
the first ground on which sanction was refused ; he dealt only with 
the second ground and his judgment is that the Syb-Divisional 
Officer instead of going into the merits threw the application out 
on the ground that there were not two mutually contradictory 
statements. As I read the judgment of athe first court the strong 
point in the judgment is that statements made by Abdul Khaliq 
might well have been made from inferences which came before 
him aliundi. 

The case is certainly not one in which sanction should have 
been given under section 193. The Magistrate who heard the 
evjdence evidently did not consider that he could take upon him- 
self the responsibility of acting under section 476. On every 
ground, therefore, I hold that this application for revision of the 
order of the Sessions Judge of Mainpuri is a good and proper 
appligation. I set aside the order and revoke the sanction which 
has been given. 


Sanction revoked. 


VOL, XII] HIGH COURT 417 


THE’ ROHILKHAND AND KUMAON RAILWAY 
` (Defendant) 
š versus ee 


ISMAIL KHAN (Plaintif)? 


Railway—Goods consigned—Shortage in weight—Liability of the Company to 
weigh— Risk Note— Liability of consignee. 

A consignment of eleven tins of ghi was sent to the plaintiff at Barielly 
onthe defendant railway. The sender signed a Risk note form A, cove- 
nanting to hold the railway harmless and free from all responsibility fof 
the loss arising on account of the condition in‘which the goods werg sent. 
When the plaintef went to take delivery of the ghi he found that one of 
the tins had been cut open and five others were leaking and he refused to 
take delivery unless the Company weighed the goods in his presence and 
made a note of the shortage in weight on the back of the receipt. The 
Company’s servants did not allow him to do this, the goods deteriorated 
and the Company sold them by auction for Rs. 56. The plaintiff brought 
this suit for damages. Held that the Company’s servants were bound to 
offer to the consignee reasonable facilities for weighing the goods on the 
spot. 

Held also that the Risk note was only an indemnity signed by the 
consignor for the benefit of the Company and could not affect the rights of 
the consignes who was entitled to receive the consignment as ordered by 
him. 


> 


CIVIL REVISION from an order of Pandit Guru Prasad Dube, 
Judge of the Court of Small Causes at Bareilly. 

A consignment of eleven tins of gz weighing 5 mds. 14 srs. was 
despatchęd from Tanakpur, a station on the Rohilkhand and 
Kumaon Railway, to Bareilly, on the same Railway. The Railway 
officials at Tanakpur being of opinion that the articles were de- 
fectively packed_(in ordinary kerosine tins) and liable to damage 
or leakage in transit took a “ Risk Note, form A” from the con- 
gnor, purporting to hold the Railway harmless and free from 
responsibility for the condition in which the aforesaid goods 
ht be delivered to the consignee at destination and for Sny 








arising from*the same. When the consignee Went to take 
ry at Bareilly he found that the lid of one tin had been cut 
~ — i *Civ. Rev. 167 of gtd; 
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open and four other tins were leaking and these five tins were 
partly empty. He asked for present delivery of the six tins which 
were intact leaving the question of the five damaged tins to be 


® 
KHAND anp Settled later on, and in the alternative for delivery of all the eleven 
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tins provided they were weighed in his presence and the shortage 
in weight and the condition of the tins noted on the Railway Re- 
ceipt beforehe signed and delivered it up to the Railway. The 
station officials refused to give part delivery and refused to weigh 
the goods or to have any endorsement about shortage or condition 
made on the Railway Receipt. They demanded a clear and un- 
e conditional receipt for the full quantity as booked before they 
would give any delifery. The consignee then made repeated re- 
presentations to the authorized Railway offidals and supreme 
Railway authorities demanding delivery on the aforesaid con- 
ditions and pointing out that the goods were deteriorating every 
day.e These representations commenced on 12th May, 1913, but 
it was’ not until 2nd October, 1913, that any definite reply was 
received one way or the other. On that date the Railway autho- 
rities wrote that they were completely absolved from any liability 
by the execution of the Risk Note and that if the goods were not 
unconditionally accepted and removed by the consignee they would 
be sold by auction, in pursuance of sections 55 and 56 of the Indian 
Railways Act. The consignee again demanded delivery on the 
former terms. The Railway sold the goods for Rs. 56; and on 
yth February, 1914, the Railway authorities wrote that they were 
agreeable to pay the Rs. 56, lus Rs. 39 on account of the value 
of the quantity of ght by which the weight fell short, which short- 
age they said was 39 seers. The consignee refused to accept this 
sum and sued the Railway for the recovery of Rs. 350 for price 
and damages. In the suit it was not proved that the damage to 
the tins and shortage of the ghi were caused by the Raliwayd 
Company’s servants. The Court of Small Causes held that tł 
Railway was not justified either in refusing delivery on the ter 
demande& or in selling the goods and gave the plainti 
decree for Rs. 311. The defendant Railway applied in rey, 
B. E.” O'Conor, for the applicant—The lower cou 
found that there was no tampering with the goods by the 
way servants, And the execution of the Ris™Notg,by 
consignor absolved the Railway from all liability arising ‘from 
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damage or wastage in transit. From the very outset the plaintiff 
was.not entitled to get any damages against the Railway for short- 
age or wastage. But the lower court has held that the Railway 
is liable because it acted unreasonably in refusing to allow delivery ° 
on the terms proposed by the plaintiff: Supposing the Railway 
had given délivery after endorsement of the shortage as demanded 
by the plaintiff, could he then, in the face of the Risk Note, have 
successfully sued the Railway for damages on account of the short- 
age? He could not. The endorsement of the shortage, could 
-not benefit: him in any way as against the Railway, and would be 
a mere surplusage. The refusal of such an endorsement could not, 
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therefore, cause any injury to the plaintiff. Į these circumstances ` 


E he Railway acted unreasonably insot 
: ; “of the plaintiff on this purposeless en- 


| st entitled to demand delivery coupled 
| -he Railway company of the shortage i in 

‘we ~ .. -ae Railway Receipt, had no legal right to insist upon 
Terp ay company making any endorsement of shortage or 
"aw nf goods on the Railway Receipt or on the books of the 
qeg i This has been held in cases where the goods were 
pe} ‘Railway risk and applies all the more to a case where 
038 arried at owner’s risk. f 
mq a Prasad and Co. v. Great Indian Peninsula Railway, [1913] 11 


YS . Ro 772, 
ymal v. Great Indian Peninsula , Railway, [rot3} 1 ALL J.R, 775 
) ° 
e deposition the plaintiff says that he wanted the goods 
ake the endorsement of shortage on the Railway Receipt 
by give him an admission on which he wanted to found 
he liab lity of the Railway. e : ° 







intiff was that the goodseshould be re-weighed, 
not justified in refusing to weigh them,or 
them. What the Railway wanted him to 
very of short weight and acknowledge receipt 
aditionally. The plaintiff did not insist on an 
vas „nôrtage being made on the Railway Receipt by the 
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Railway officials rather than by himself. He was willing to make 
it himself if they would allow him to do so, The Railway was not 
entitled to demand a complete and unconditional discharge from 
the plaintiff in respect of the booked weight while actually deliver- 
ing short weight. ) 

The suit is not for damages on account of the shortage or wast- 
age. It is for damages for loss occasioned by the non-delivery, 
So the question of how far the Risk Note absolves the Railway 
does not properly arise. The execution of the Risk Note, however, 
did not entitle the Railway to get the unconditional receipt which it - 
demanded. The Risk Note was executed by the consignor ; it was 
not binding on tlie coneignee. The attitude taken up by the con- 
signée was quite reasonable ; for, even supposing*that he could not 
have sued the Railway for damages on account of the short weight, 
he could certainly have sued the consignor. In view of his right of 
suit against the consignor at any rate, he could not be expected to 
give the Railway a written acknowledgment of having received the 
full weight and in good condition. 


The Railway made unreasonable and unwarrantable delay in 
giving any definite reply to the plaintiffs demands and represen- 
tations. As the result of this delay the goods deteriorated to a 
great extent, causing loss to the plaintiff. The Railway is liable 
for this damage at least. The action of the Railway in selling the 
goods was unwarranted. 

B. E. O'Conor, replied. 


The following judgment was delivered by 


PIGGOTT, J.—This is an application in revision on the part of 
the Rohilkhand and Kumaon Railway Company, against whom 
the opposite party, who was the plaintiff in the court below, has 
obtained a decree for a sum of Rs. 31%e from the Court of Small 
Causes at Bareilly. The case has been brought before this Cour 
because the defendant,company desires to obtain an authoritati 







decision as tothe respective rights and liabilities of the parti 
respect of goods consigned under what is known, as a “ Risk 
form A.” The essential facts are simple. The plaintiff was 
consignee of eleven tins containing ghi which were made over tot 
defendant company at Tgnakpur Railway Station for” delivery to 
the plaintiff at Bareilly. When the consignment’ was tendered it 
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appeared to the Railway Company that the goods were so defec- 
tively packed as to be liable to damage, leakage or wastage in 
transit. Accordingly the sender was required to sign the Risk 
Note above referred to. This document is in effect an indemnity 
bond, whereby the sender covenants that he will hold the Railway 
Company harmless and frge from all responsibility for the condi- 
tion in which the aforesaid goods may be delivered to the con- 
signee at destination, and for any loss arising from the same. 
When the consignment reached Bareilly the consignee was of 
opinion that the 5 out of the 11 tins had suffered damage in transit. 
He refused to take delivery except on certain conditions, A 

- lengthy correspondence followed, and finally the defendant com, 
pany sold the gz at duction. The gk: had clearly deteriorated in 
value and the price realised was a small one. The court below has 
held that the plaintiff was entitled to compensation, which has 
been assessed at the sum already stated. With regard to fh® 
position of the parties, at the moment the consignee inspected 
the goods at Bareilly station, and the proper course for the 
consignee to have followed under the circumstances it seems to me 
sythat the principles involved are fairly obvious and have been very 
y % ectly laid down by this Court in the case of Jwala Prasad 
Co v. G. I P. Railway (1), and in another case which is 
F Boe a foot-note to the report above mentioned. The con- 
Was entitled to have the goods weighed then and there 

„< he surrendered the railway receipt. When this had been 

& he was entitled to endorse on the back of the railway receipt 
‘statement that he accepted delivery of the consignment æ it 
“stood, while taking note of the fact that its actual weight was only 












o much and not the full weight as given in the railway receipt 
elf. He would probably also have been entitled to add to his 
orsement any remarks whigh he might think proper to make 
is own protection regarding the appearance of the consign- 
at the moment of his accepting delivery. The Station Master 
r local officials of the Railway Company at the delivery 
ere bound to offet to the consignee reasonable facilities 
ing the goods on the spot, and would in my opinion be 
ogre their legal rights if they insisted on thesurrender of 


atin A A 
4 Š AX eceipmwith a mere endorsement to the effect that the 
A DA (1) [19131 11 Æ L. J. Ry 772. 
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goods therein specified had been duly received, before allowing the 
consignee access to the goods for the purpose of verifying the 
weight. It being obvious on the other hand that the Railway 
Company were bound in self protection, and would be perfectly 
entitled, to maintain effective custody of the goods through 
their servants and agents until the railway receipt ‘was delivered 
up to them, the practical result is thåt the plaintiff’s rights were 
to have this consignment weighed on the spot in the presence of 
some responsible servants of the Railway Company and that it 
was the duty of the Railway servants, responsible for the delivery 
of the goods, to offer reasonable facilities for this operation. Now 
it is quite certain that the consignee in this particular case was not, 
allowed to do what I have above suggested. The case for the 
defendant company is that the only reason why he was not allowed 
to do so was that he did not content himself with asking merely 
foz this, but he required the Station Master or some other official of 
the Company to certify by his signature, either on the endorsement 
proposed to be made oni the railway receipt, or on some other docu- 
ment, that the consignment in question was in fact being delivered 
short weight and perhaps also ina damaged condition. This is 
really a simple issue of fact and the utmost that could be said in 
support of this application for revision would be that.the position 
has not been fully appreciated in the court below and the mind of 
that court not directed with sufficient clearness to the investigation 
of the precise question of fact on which the rights or liabilities of 
the parties should have been made to depend. I think there is a 
certain amount of force in this argument ; but I am not disposed to 
allow it to prevail. For one thing I am of opinion that, if there 
was any misapprehension of the essential issues of the case in the 
court below, that was largely due to the attitude taken up by th 
defendant Company in their pleadings before that court, a point 
to which I have a few words to add presently. I am further 
opinion that, from any possible point of view, the Company in 
partictlar instance must be held to have made themselves lia 












*the payment of some damages at any rate to the plaintiff b 
of the great delay which took place before tHe claim of the 
consignee to take delivery, either of a portion only of the 
ment, or of the entire consignment subject to coggitions, was ejt 

. e : : 
accepted or definitely rejected on behalf of the Company. It seems 
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to me that those responsible for the action taken on behalf of the CivIL 
defendant Company in this matter were not only under some mis- 19 bs 


apprehension as to the extent of their legal rights, but were at the RSi 


same time using their advantageous position, as being the party in KHAND AND 


possession of goods of a peculiarly perishable nature, in order to put, ee 


pressure on thé consignee to accept delivery on their own terms. i v. 
š ° : 3 s oe SMAIL 
Th eCompany was in no hurry, being under the impression that any KHAN 


loss which might result from the deterioration of the ghi lying in 


i g È A Piggott, J. 
their godown would inevitably be borne by the consignee. There 
was always the possibility in their favour that the latter might be- 
come nervous as to the extent of this loss and the soundness of | . 


his legal position, and might close the transaętion by accepting 
delivery on a railway „receipt endorsed with a mere acceptance df 
the goods as despatched. From the arguments that have been 
addressed to mein support of this application, I think there is some 
misapprehension on the side of the Railway Company with regard to 
the legal effect of a Risk Note in form A. That document is simpfy an 
indemnity bond by the sender for the benefit of the Company. It can- 
not in itself affect the rights of the consignee. The latter is obviously 
entitled to receive the consignment as ordered by him and to claim 
compensation in the event of the consignment suffering loss or 
damage. The question whether, in this particular case, if delivery 
had been made on the railway receipt endorsed as already sugges- 
ted, the consignee would have been entitled to claim damages in 
Ñ the first instance from the railway Company, leaving the Company 
to enforce their legal remedy against the sender, under the Risk 
Note, is one which does not arise on the facts as they stand. Asa 
matter of fact I have a little doubt that any consignee, claiming 
damages under the circumstances suggested, would, in his own in- 
terests, have impleaded both the Railway Company and the sender 
and would, ordinarily at any rate, have obtained a decree againste 
the’ sender alone, the latter having accepted all responsibility for 
the condition of the consignment when placed in the hands of the 
Railway Company. As the case stands, | am clearly of opinion | 
' that the defendant Company have made themselves liable i in dam-" 
ages to the plaintiff by their conduct when delivery was asked for 
by the latter. Even supposing that there was some misunderstand- 
ing wetween the-parties at Bareilly and that neither the plaintiff 
consignee nor the local officials of the- Railway Company, i in charge 
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CIVIL of the consignment, clearly appreciated their respective rights and 
liabilities, I think the defendant Company should definitely have 

Rom Offered the plaintiff facilities for weighing the congignment on the 
KHAND AND spot, before requiring him to part with the railway receipt, I hold 





“IQI5 





eee « them liable in damages partly for this reason, partly for their long 
ae. delay in returning a definite answer to the plaintiff's claim and 
KHAN partly for having sold the consignment at auction under circum- 
mee y stances which did not warrant the adoption of that course. The 
application before me raises no serious question as to the amount 
of the damages awarded and consequently I do not discuss this 
N point. The result is that the application fails and I dismiss it 
with costs. e 
°B. K. M. l Application dismissed. 
CRIMINAL * | : EMPEROR 
1915 versus 
March, 11, GANGUA* 
HAMIER, J. Code of Criminal Procedure (Act V of 1898), section IOO ETAR Jorfeited— 
Piccort, J. Power of Fudge to direct prosecution. 


A conditional pardon was given to G and he was tendered as a witness 
* in a Sessions trial. The Judge before whom he was examined was of 
opinion that G had not spoken the truth and acquitting the accused directed 
the prosecution of G. G did not raise the plea of illegality of the pro- 
secution before the committing Magistrate but raised it before the Sessions 
Judge, who set aside the commitment and discharged the accused. Held 
that G was entitled to raise the plea before the Sessions Judge though he 
* had not raised it before the committing Magistrate. Held also that the 
Sessions Judge in the former trial had no jurisdictior to direct the pro- 
secution of G on any specific charge, but if he thought that G had co 
cealed anything essential he could have recorded his opinion and inviyed 
the attention of the District Magistrate to it. Emperor v. Kothia, 1. L/R., 
30 Bom., 611, Kallan v. Emperor, | . L. R, 32 Mad., 173, Emperor v. 
Alagirisami, l. L, R » 33 Mad, 514, Emperor v. Abani Bhushan, LA. R., 
37 Cal , 845, referred to. 


° CRIMINAL REVISION from an order pf acquittal passed by L. 
Marshall Esq., Sessions Judge of Mainpuri? 


R. Malomson (Assistant Government Advocate), for the Crown. 


The opposite party was not represented. ~ = 
* Cr. Rev. No. 113 of 1915. 
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The judgment of the Court was delivered by 

PIGGOTT, J.—In this case it appears that one Gangua was sus- 
pected of Having taking part in a serious dacoity, committed atea 
village called Manpore in the Etawah district on the 23rd of Octo- 
ber 1913. «He made a confession before a Magistrate and recetved 
a conditional promise of pardon. He was produced before the Ses- 
sions Judge as a witness against Abadua and others (Sessions 
Trial No. 8 of 1914, Etawah Sessions), The learned Sessions Judge 
who tried that case came to the conclusion that Gangua had not 
given true evidence. We have examined the judgment in that case, 
and in some points we find it a little difficult to follow the reasons 
ing of thedearned Sessions Judge. Apparently however he was of 
opinion that Ganga had in any case, whether he was actually con- 
cerned in the dacoity or not, made false statements regarding a 
certain pair of earrings produced as one of the Exhibits in the case. 
He concluded his order, after directing the acquittal of the aĉcused 
persons then before him, with the following words :—“ The ap- 
prover has not spoken the truth and he will, therefore, forfeit his 
pardon. The confession made by him may be sufficient for his 
own conviction on the original charge of dacoity, though it is 
valueless without corroboration as against his associates. I direct 
the prosecution of Gangua on a charge under section 397.” In accord- 
ance with this order proceedings were taken against Gangua and 
he was committed for trial. In the committing Magistrate’s court 
Gangua did not plead the pardon, and it was apparently taken for 
granted that the Sessions Judge’s order of May 26th, 1914, quoted 
above, was conclusive on this point. When Gangua was placed on 
his trial before the successor of the learned Sessions Judge who 
~ had passed the order of May 26th, 1914, he did plead that he had 
not broken any of the conditions on which pardon had been ten- 
dered him and therefore had not forfeited his pardon. Upon,this 
the learned Sessions Judge appears to have called upon the pleader 
employed to conduct the prosecution im that particular case to 
state what evidence he relied upon in order to prove tltat Gangua 
had forfeited his pardon. He made a note of various statenfents 
on this point an by the pleader and thereupon pa8sed an order 
accepting the prisoner’s plea that he had not broken the conditions 
ef his pardon, acquitting him and directing his immediate release. 
The record was called for by this Court ôn a perusal of the Ses- 
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CRIMINAL sions statements for the district of Etawah for the month of 
1gre November 1914 and is before us in order that we may consider the 
Pasnban ¿propriety of the above proceedings. We have examined a num- 
v. ber of reported cases, in which the question of the change in the 


“GANGUA law effected by the substitution of the word “forfeited” for the word 

Piggott, J. “withdrawn” in section 339 of the Code qf Criminal Procedure has 

béen considered by various High Courts. We may refer to Em- 

peror v. Kothia (3); Kullan v. Emperor (8); Alagirisami v, Emperor 

(8); Emperor v. Abani Bhushan Chukerbutty (4). We are satis- 

« fied that the Sessions Judge’s order of May 26th, 1914 was 

e irregular and has given rise to the difficulties experienced by the 

Magistrate andthe Sessions Judge in dealing with,this matter. 

The Sessions Judge before whom Gangua gave evidence at the 

trial of Abadua and others had nodoubt authority to pronounce 

. his opinion as to the truthfulness or otherwise of the whole or any 

part*of Gangua’s evidence, apart from the question whether it was 

sufficient for the conviction of any of the accused persons then on 

their trial. Ifhe came to the conclusion that Gangua had wil- 

fully concealed anything essential, or given evidence on any point 

which was positively false, he was entitled to record an opinion 

to that effect and to invite the attention of the District Magistrate 

to his opinion, or possibly to suggest the propriety of Gan- 

gua’s prosecution. He had no authority to direct the prosecution of 

Gangua on any specific charge. Whenthe committing Magistrate 

took up this matter it was open to Gangua to have pleaded his 

pardon in that court, precisely ashe did afterwards before the 

Court of Session. If he had done so,the Magistrate would have 

been bound to enquire into the matter, at least to the extent of 

E satisfying himself that there was prima facie ground: for holding 

that Gangua had forfeited his pardon, and to include in his com- 

mitment order a statement of the evidence on which he relied as 
establishing this fact. Probably the form ofthe order passed b 

the Sessions Judge at the trial of the case against Abadua arid 

others prevented the committing Magistrate from looking at the 

matter from this point of view. When the tase against Gangua 

came befor€ the Sessions Court, Gangua was entitled to plead his 


b. pardon, and the Sessions Judge was right in recording the plea and 
in asking the pleader employed to conduct the prosecution what 
è (1) [1906] 1. L. R., 30 Bem. 611 (2) [1908] 1. L. R., 32 Mad., 173. 


(3) [r910] I.L. R, 33 Mad., 514. (4) [r910] I. L. R., 37 Cal., 845. 
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evidence he intended to offer in disproof of the same. Ordinarily, 
in our opinion, the proper course to have followed in such a case 
would be, first of all, tohave put in evidence the record of the 
statement made by Gangua as a witness at the former trial, to- 
gether, if necessary, with evidence as to the identity of the person 
making that statement. In order to form an opinion whether in 
the course of that statem&nt Gangua had given false evidence, or 
had wilfully concealed anything essential, it might very possibly 
have been necessary for the learned Sessions Judge to have record- 
ed evidence in the case, or at any rate the evidence particularly 
bearing on the question of the recovery of the pair of earrings al- 
ready alluded to. In passing an order of acquittal without taking 
any evidence, and without any withdrawal of the prosecution by a 
public prosecutor properly authorized to withdraw the same under 
section 494 of the Code of Criminal Procedure, the learned Ses- 
sions Judge adopted in our opinion an irregular procedure. “At 
the same time, under the circumstances of this particulas case, 
we are not disposed to interfere. The fact of the matter is, as al- 
ready pointed out, that the courts concerned, and we have no 
doubt also the District Magistrate, were placed in a difficulty by 
the irregular order passed by the Sessions Court on May 26th, 
1914. Apparently,in the opinion of those responsible for con- 
ducting the prosecution, Gangua had not given false evidence, 
either in respect of this pair of earrings or in any other matter 
ofimportance, Consequently when the learned pleader instructed 
by the District Magistrate was called upon to inform the Ses- 
sions Judge what evidence there was on which he relied as show- 
ing that Gangua had forfeited his pardon, he was unable to’ state 
that evidente to the satisfaction of the Sessions Court. It would 
seem that this prosecution ought never to have been instituted and 
would never have been instituted but for the Sessions Judge’s order 
May 26th, 1914. For these feasons we decline to interfere in this 
tter, and merely order that the record be returned. If Gangua 









nder arrest he should be at once released ;* otherwise hjs secu- 
hereby discharged. . 
. Record returned. 
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CIVIL ` MUHAMMAD HASAN ASKARI (Decree-holder) 
g 1915 . Versus : 
_— NIAZ HUSAIN AND OTHERS (/udgmnent-debtors)* 
February, 28. ¢ 


ame Decree ~Execution—Pre-emption decree against shares of some defendants— 
Knox, J. Shares not specified—Vague. 

Ina suit for pre-emption a decree was passed against the shares of two 
out of many defendants but the shares were not specified. In execution 
department the court of first instance ascertained the shares of the de- 

. fendants against whem the decree was passed but the lower appellate 
court reversed the dedtee. Held that the court was not entitled to go be- 
hind the decree and ascertain the shares of the _jadgment-debtors and 
the decree was therefore, vague and incapable of execution. Ram Lapit 

. Ram v. Choona Ram, I. L. R., 4 Cal., 97, followed ; Pirbhu Narain v. Rup 
Singh, 1. L. R, 20 All., 397, Lila Dhar v. Chatarbhuy, I. L. R., 21 All, 
27h referred to. 


EXECUTION SECOND APPEAL from a decree of Babu Ram 
Chandra Chaudhri, Judge of the Court of Small Causes, exercising 
the powers of a Subordinate Judge of Allahabad, reversing a dec- 
ree of Pandit Rup Kishen Aga, Munsif. 

_ Application for execution of a decree. 
=e A suit for pre-emption in respect of a sale in favour of two 
brothers Shabbir Husain and Abid Husain, was fnstituted against 
the latter and the heirs of the former. Two of these heirs, Musam- 
mat Kaniz Sakina and Musammat Kaniz Bano confessed judg- 
ment and the suit was decreed as against them and dismissed 
against*the rest. The sale consideration was found to be Rs. 780 
and the decree awarded possession to the plaintiff of the * shares, if 
any,” of these two defendants, out of the property in dispute, con- 
ditional on his paying into court a proportionate amount out of 
RS. 780 corresponding to “those shares, if any.” The plaintiff, 
applied in execution of the decree for determination of the shar 
of these two defendants and possession thereof. He claimed to 
put in possession of certain shares which he stated. The 
testing defendants objected fzer alłřa that the decree wa 
vague and incapable of execution; that the share had been 
rectly stated, being based on the supposition that Akhtar H 
had predeceased his father Shabbir Husain, whereas both 
*E. S. A. No. 111g of 1914. 
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been murdered by assassins on the same night and it was not 
known who had died first ; and that prior to the pre-emption suit 
the two defendants aforesaid had lost their shares by virtue of an 
arbitration award and a deed of gift. The court considered these 
objections and came to the conclusion that the share of the said 
two defendants, was }25,, and passed the following order :—"“ The * 
plaintiff shall get a decreesfor possession over 125 sikams out of 
1152 sthams of the whole if he deposits Rs. 84-10-2 within 30 
days from to-day”. On appeal by the objectors the lower 
appellate court set aside this order, holding that the court which 
had passed the original decree should have decided the amount 
of the shares, that the decree was defective and the defect could 
not be remedied in the execution department, fnd that the decreg 
as it stood was too’vague and incapable of execution. It found 
further that the share calculated was wrong inasmuch as the cal- 
culation proceeded upon a presumption, unwarranted by law, that 
Akhtar Husain had predeceased his father. The decree-holdér 
appealed to the High Court. 

Abdul Raoof (for Rahmatullah ), for the appellant—The 
lower appellate court as a court executing a decree could not 
consider the question of the validity or propriety of the decree, 
It was not in its province to consider whether the decree was de- 
fective or rightly passed. It was bound to give effect to the dec- 
ree as it found it. It could not assume appellate powers, 

Liladhar and others v. Chaturbhuy, [1899] I. L. R, 21 All, 277; 

` at p. 279, 

Pirbhu Narain Singh v. Rup Singh, [1898] I. L. Rọ, 20 AL., 397. 

There is no ambiguity in the decree. The shares of the parties 

„are clearly defined by the Muhammedan Law. Even ifit be regard- 
ed that the decree is ambiguous the court must try to construe it 
according to law and give effect to it as far as possible. The decree 
s it stands is capable of execution. It was not necessary that the, 
res of the two ladies should de determined at the date of the 
or of the decree.’ It is quite possible to ascertain the shares at 
sequent stage, The decree is not incapable of execution in 
se that it is impossible to find out the shares of the two® 
nts and the proportionate share of the price. It is dhe thing 
hat the proper course for the court which passed the decree 










ascertain the shares then and there and quite another to say 
X e 
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that the decree as it stands is absolutely incapable of being execut- 
ed. The lower appellate court has treated this matter from a wrong 
point of view. The rights of the parties to the pre-emption decree 
were determined by the court ; what remains to be done is to make 
an arithmetical calculation of the shares. As regards the quantum 
Of those shares, if the decree is held capable of execytion the case 
should go back for a proper finding, œ 

‘Te Bahadur Sapru, for the respondents.—It is not the duty 
or the function of the execution court to do what was the duty 
and the function of the court trying the suit to do. The decree- 
holder asks the court to convert itself from an execution court 
into an original court and to determine various complicated issues 
of law and fact which were left undecided by the qriginal court. 
In fact the order of the first court passed on the plaintiff decree- 
holder’s application professes to bein the nature of a final decree 
supplementing a preliminary decree. There is nothing in the 
orfginal decree to show that it was only a preliminary decree, or 
that any calculation was directed by it to be made in the execu- 
tion department. The court passing that decree did not signify 
its intention of determining the shares itself at a later stage or to 
have it done by the execution court. The defect and vagueness 
of the decree cannot be rectified by the execution court. The 
decree as it stands is incapable of execution unless it be supple- 
mented by a fresh decree to be passed by fhe execution court 
upon a trial as if it were an original court. 

The case of enquiry as to the amount of mesne profits is 
different and furnishes no analogy because the Civil Procedure 
Code,exopressly provides for it. 


As to the quantum of share the presumption relied on by the 
decree-holders does not exist in law. In matters of evidence it 
is the Indian Law of evidence and not any rules of Mahomedan ` 
Baw on the subject that will governahe case. Under the Indian 
or the English law of evidence ina case of the death of two 
more persons who have perished by a common calamity there 
no presumption of law as to survivorship among them, 


Best: on Evidence, pp. 394 to 397 (11th BKdition). 
William Wing v. Richard Angrave, [1860] 8 H. L. C., 183, 
Undsrwood v. Wing, [1854] 19 Beav., 459, 

In the goods of Beynon, [1901] L. Rọ P. D, 
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Even under the Muhammedan (Shiah}) Law no presumption CIVIL 
arises in the present case which is not one of persons meeting 1915 
e 


their death by*the same natural calamity. The matter is one for 


j ; f MUHAMMAD 
evidence, to be proved by the party asserting the affirmative, HASAN 
- a ` . 
Abdul Raoaf, in reply.—Even granting that no presumption sige 
arises as to the survivorshiff, it was for the objectors to prove which Niaz 
HUSAIN 


died first. They asserted the affirmative in this case. 
The following judgment was delivered by 


KNOX, J.—The Munsif of Allahabad passed a decree in the Knoz, J. 
. following terms. “Itis ordered and decreed that the plaintifs . 
claim, for pre-emption, be dismissed with costs gs against all the 
. defendants with the exception of defendants Nos. 5 and 6, that thé 
plaintiffs claim for pre-emption, in respect of the shares of defen- 
dants Nos. 5 and 6, if any in the property in dispute, be decreed ; 
and that if the plaintiff deposits for payment to defendants Nos. § 
and 6, within one year from this date, the proportionate amount of 
the consideration money, equal to the price of the shares of defen- 
dants Nos. 5 and 6, with reference to the entire consideration 
- money Rs. 780, specified in the sale deed, then on his so depositing 
the aforesaid money, he (the plaintiff) shall be entitled to get pos- 
session over the shares of defendants Nos. 5 and 6, ii any, in the 
property in dispute, , 
That decree was neither taken into appeal nor has it in any 
way been altered since it passed, 
The decree-holder applied to execute the decree and in his 
application he asks that he may be put into actual and formal pos- 
session of the shares in the zamindari property sought to be pre- 
empted being ‘the share of Musammat Sakina Bibiand Kaniz Bano ° 
Bibi specified below. He then goes on to say that under the orders 
mbodied in the decree he had deposited in court Rs. 102-14-9, and n 
sets out, as the share over which he asks to be put in possession, 
are amounting to seventeen Karants in mauza Manauri, patti 
bun-nisa, pargana Chail. , 












Munsif of Allahabad in whose court this application was ® 

once found himself face to face with objections.® These 

s were several in number. One of them was that the 

holder sought to execute the decree not against the property 

na Bibi and Kaniz Bano Bibi but agairfst the property of ° 
eirs of Abid Husain, and further that the ladies above men- 
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tioned had no interest in the property pre-empted, this share had 
not been set apart or specified in the decree ; also that their share 
could not be determined in the execution department and the 


7 decree was not a decree which could be executed. 


The learned Munsif went into the questions ‘raised and the 
natures of the questions which he had to determine will be seen 
from the issues which he framed. He set himself to decide whether 
a Muhammedan father or a Muhammedan son had died first? 
Whether certain shares had been transferred before the pre-emption 
by an award of arbitrators? Whether an application to have the 
award filed in court was rejected? Whether the proportionate 
“amount of consideration which the decree-halder had to pay were 
matters to be considered in execution proceedings? 


` 


After wading through these troubled waters he arrived at the 
tonclusion that the.plaintiff was entitled to a decree for possession 
over 125 sthams out of 1152 sthams of the whole property inherit- 
ed by these ladies provided the pre-emptor deposited Rs. 84-10-2 
within a certain time. One has only to contract the decree passed 
by the Munsif of Allahabad on the 31st of January 1911 with the 
order passed by the Munsif of Allahabad on the 3rd October 1912, 
to see that the real decree in the suit was that passed on the 3rd of 
October 1912 and not that passed on the 31st January 1911. The! 
decree passed in January, 1911, was not an adjudication conclusive- 
ly determining the rights of the parties with regard to matters in 
controversy between the parties in suit, it left many of those matters 
undecided and the decree-holder armed with the decree of the 
“31st January had a decree which the learned Subordinate Judge 
before whom the matter went in appeal afterwards found incapable 
of execution. 

‘Che appeal before me contests the finding of the Subordin 
Judge, and says that that court was in error when it held tha 
decree passed in January wasa decree incapable of exec 
The learned Counsel for the decree-holder in support of 
plea taken by him in appeal, f. e. that the decree in que: 

a decree capable of execution cited in support of his 
the case of Pirbhu Narain Singh v. Rup Singh (3). Th 
before the court im that case was a decree for sale of pro, 


(1) [1898].1. L. R., 20 All, 397, 
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which the decree-holder and the courts were at arms length as to Cıvıl 
whether the decree gave or did not give the decree-holder interest 1915 
after a certain date. This Court held that the decree was clear and e RETE E 
unambiguous on this question and that the executing court was HASAN 
bound to execute it according to its terms. ` ° een 

I was next referred to the case of Lila Dhar v. Chatarbhuy (1), ce v 


That was a case in which the court executing the decree took — 
upon itself to decide whether the decree as it stood was or was not Enor, 
a valid decree, whether it was or was not rightly passed? In both 

cases the courts had before them a decree and there can be no 

-> question that when a court is asked to execute a decree its business 

is to execute that decree according to the térms contained in ¢he 

decree and not to question whether the decree was a decree pass- 

ed by a court having jurisdiction or whether some of the terms of ° 
the decree had not been erroneously entered in the decree. What ° 
the court did in this case was to take up an incomplete decrgg, the , 
terms of which were ambiguous and to proceed to complete the 
decree and to give a definite expression to the ambiguity. I know 
‘of no provision of the Civil Procedure Code which allows the 
executing court to do this, i 


The case before me seems to be in accord with the case of Ram 
Lalit Ram v. Chooa Ram (2). That was a decree passed under a mes 
Sulahnama and the court passed its decree blindly on the Su/ak- 
nama without ascertaining matters which had been left unascertain- 
ed by the Su/aknama. As the learned Judges pointed out, disputes 
naturally arose when the decree was put into execution and they 
held that a court executing the decree was.bound by the tetms of 
the decree and it was only in cases provided for by sections 211 and 
212 of the Civil Procedure’'Code then in existence (now Order 20, 
Rule 12,) that the court is at liberty to determine the rights of liti- 
vants in proceedings taken after decree. As regards those rights 
ie Calcutta High Court held that they could not in execution go 
othe question at all. The result is that this appeal is dismissed 


` costs. . 
M. ‘ i Appeahdismissed, 
} [189r] IL L, R, 21r All, 277 (2) 4Cal. L. Rọ 97. Pee 
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. 


PURAN NATH SADHAK (Petitioner) 
VETSUS s 
ATWARGIR (Opposit? party)* 
Provincial Insolvency Act (III of 1907), section 4 (b)—Collusive suit, with- 
drawal of—Act of insolvency. 

A collusive suit brought by a debtor and its subsequent withdrawal 
or compromise of the same with the object of putting another party in 
possession of immovable property may amount toa transfer of property 
by the insolvent gyithin the meaning of section 4 (b) of the Provincial 

° Insolvency Act. s 
FIRST APPEAL from an order of A. G. P, "Pullan Esa., District 
Judge of Saharanpur. 
„Nehal Chand, for the appellant. 
"Fhe respondent was not represented. 


The judgment of the Court was delivered by 


PiceGort, J.—This is an appeal arising out of the dismissal of 
an application in insolvency. The applicant was a creditor of the 
respondent Atwargir. The applicant alleged that the said Atwargir 
was indebted to him in a sum far exceeding Rs. 500, and further, 
that Atwargir had committed an act of insolvency by transfer- 
ing certain property with intent to defeat the applicant's claim. It 
was alleged that the transfer was effected in the following manner: 
that Atwargir brought a collusive suit claiming certain property 
from pne Musammat Baldevi, which suit he proceeded to compro: 
mise in such a manner that a decree might be passed having the 
effect of leaving Musammat Baldeviin possession of the property 
and preventing Atwargir from ever claiming the same from her. 
@n notice being issued to Atwargir the Jatter presented an applica- 
tion admitting the debts set forth by the applicant and asking fi 
an enquiry by the Insolvency Court. The District Judge has dj 
missed-the application, holding that there has been no act of in 
vency on the part of the debtor, Atwargir. He has done this 
out any enquiry into the facts, He seems to have been of o 
that under no circumstances could the institution of a collusiv 
and subsequent withdrawal from or compromising of the same, 










» 
* F. A F. O. No. 146 of 1914. 
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though this: transaction was carried out with the express object of 
putting another party in possession of immoveable property, 
amount’ to a transfer of property by an insolvent within the mean- 


ing of clause (4) of section 4 of the Provincial Insolvency Act, No. i 


II of 1907. We do not accept this view ofthe law. In our 
opinion the ĉourt below, should have made an enquiry into the 
facts alleged by the petitioner and should have disposed of the 
application in accordance with the result of that enquiry. 

We set aside the order complained of and remand the case to 
the court below with directions that it be re-admitted on to the file 
of pending applications and be disposed of on the merits. Costs of 
this appeal will be costs in the cause, 

. ` Order set asides 





MOTI LAL (Defendant) 
A VErsus 
GANGA DHAR AND OTHERS (Platntiffs)® m3” 


Code of Civil Procedure (Act V of 1908), section 115—-Case dectded—~7F udg- 
ment delivered but decree not prepared. 


CIVIL 
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Piggott, J. 
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Where a Subordinate Judge delivers judgment ina case and the only CHAMIER, J. 


thing that remains to be done is the preparation of the decree a ‘ case’ has 
been decided within the meaning of section 115 ofthe Code of Civil Pro- 
cedure but if an appeal lies against the decree when prepared the High 
Court cannot take the case up in revision. 
CIVIL REVISION from an order of E. Bennet Esq., Subordinate 
Judge of Mirzapur. 
Lalit Mohan Banerji and Pearey Lal Banerji, for the appellant. 
Surendra Nath Sen, for the respondents. 
The following judgment was delivered by . 
CHAMIER, J.—Thisis an application by the defendant in a suit 
brought against him by the respondents for dissolution of partner- 
ship and for accounts. The application is for revision of an order 
dismissing the applicant’s obfections to a receiver’s report because 
e applicant failed to deposit in court Rs. 220 as directed by the 
bordinate Judge. It appears that the applieant’s objections were 








d on December the 2nd, 1914, and that he had at the same time 

ied for the isste of summonses to witnesses to support his 

tions. The order passed on that was “file with the record,” 

en days later the case was taken up by the Subordinate Judge 

o proceeded to examine the objections.e He evidently came to 
* Civ Rey. No. 6 of 1915. 
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the conclusion that many of the objections had been put forward 
in order to gain time and to prolong the proceedings, and he order- 
ed that the objector should deposit Rs. 10 for each objection, or 
Rs. 220 in all, to be awarded to the plaintiffs and the receiver on 
acconnt of costs if they appeared to be entitled to costs. The ap- 
pliant having failed to deposit the money, his objeĉtions were 
dismissed. The plaintiffs thereupon withdrew their objections ; 
the Subordinate Judge accepted the report of thereceiver and 
directed that a decree should be prepared for the sums specified 
in that report with costs and interest. By means of applications 
to this Court the applicant endeavoured to delay the preparation 


_ of a formal decree ; but, this attempt was defeated by the other 


side who managed not only to procure the preparation ðf the dec- 
ree but also arrested the applicant in execution thereof even before 
the formal decree had been prepared. The proceedings in this 
case since December the 9th, 1914, have been certainly of an ex- 
traordigary character, particularly the proceeding in which the 
applicant was so to speak made to bet Rs. 10 on each of his ob- 
jections. If1I could see my way to interfering with the orders that 
have been passed, I should certainly doso though Icannot say 
what would be the proper order to pass, if the merits of the objec- 
tions were enquired into. Under section 115 Civil Procedure Code 
this Court may call for the record of any case which has been de- 
cided by a Subordinate Court and in which no appeal lies. There 
has been some difference of opinion as to what amounts to a case 
within the meaning of this section, But there can be no doubt 
that a case had been decided before this application for revision 


_was presented and that an appeal lay to this Court. The Subor- 


dinate Judge had delivered judgment in the case, and all that re- 
mained was the preparation of a formal decree. It is quite im- 
possible for me, consistently with the decisions of this Court, to hold 
that this application is maintainable. The applicant’s remedy is 
evidently by way of appeal against the decree, and the fact so 
much pressed on me by the applicant that an appeal will be a mos 
expensive proceeding is no reason whatever for allowing this a 
plication. % : 


I accordingly dismiss it with costs. 


° Application dismissed, 
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THE COLLECTOR OF MEERUT (Defendant) e Cv 
i a versus . 1915 
UMRAO SINGH (Plaintif) * ee 
Guardian ad \item—Mother representing the son—Acts of mother—Decrees a 
properly obtained —Suit not defended. RICHARDS, 
The father of the plaintiff was murdered while the plaintiff was a minor pee J: 3 
and his property was claimed by strangers. Suits had to brought on be- . 
half of the plaintiff by his mother who borrowed money on mortgage- 
aH „deeds for that purpose as also for the purpose of prostcuting the murderer, 
4 re brought upon the mortgages and decrees were obtained against 
tne pauintiff under the guardianship of his mother. - Held that the mother 
was a fit and proper person to act as guardian of the plaintiff and if the 
decrees were fairly obtained against the minor under her guardianship, 
} t _ binding and the court could not go behind them. ead 
~~u also that the mere fact that the mother did not defend the' suits 
upon mortgages would not make the decrees invalid. 
First APPEAL from a decree of Babu Ganga Sahai, Subordi- 
nate Judge of Moradabad. : 
-7 “Claim for declaration of right. 
The court of first instance decreed the claim in part. ° 
Defendant appealed. 
A, E. Ryves, for the appellant. 


ee Charan Banerji, for the respondents, 
She judgment of the Court was delivered by 


RICHARDS, C. J.—-This appeal arises out ofa suit brought ‘by Haud 
the plaintiff Umrao Singh for a declaration that certain decrees ” 
which had been obtained against his mother as his guardian were 
t binding upon him. The suit was instituted in April 1912. The 
ate of the defendants was taken over by the Court of Wards in 
uary 1913. The court below made a decree in part in the 
ifs favour on the 13th of May 1913. The Collector was never 
party to this suit and it is doubtful perhaps whether the e 
as quite regular. It is, however, unnecessary to oensider 
t having regard to the position which Mr. Ryves, has taken 
present appeal on behalf of the Court of Wards. When the 
tor came to know of the decree of the cpurt below he filed / 8 


*F. A. No. 380 of 1913. 
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the present appeal against the decree. Mr. Ryves, has stated at~ 
the outset that he waives any irregularity and that he is willing È 
to argue the case on the merits, just as he would have done 
had the Collector been made a party and the decree had been 
regularly made against him. It appears clearly from the evi- 
dence and admitted facts that the fafher of the plaintiff, one 
Bahal Singh, was murdered leaving his widow and the plaintiff 
him surviving. One Parsa helped the widow against her adversaries. 
The supposed motive ofthe murder was to take possession of 
property which belonged to Bahal Singh. After the murder of 
Bahal Singh a suit had to be brought in the name of his minor son, 
which was fought right up to the High Court. The costs, which 
were allowed under the decree of the Hig? ‘Court, amounted to 
Rs 793. Itis clear that this does not at all represent the actual 
money that had to be expended in the course of that litigation 
alof® Besides this, however, there were mutation proceedings in the 
Revenue Court which were, apparently, contested. There was also 
a riot case in which undoubtedly money was expended. We 
have, no doubt, that money was also expended in connec- 
tion with the prosecution of the murderer of Bahal Singh. Itis 
in connection with these expenses that the money was borrowed 
on mortgages executed by the mother on behalf of the plaintiff as 
his guardian. Suits were brought on foot of these mortgages and 
decrees were obtained in 1909 and i910, Itis to set aside these 
decrees that the present suit is brought. 


There are two aspects of the case. First as to whether the decrees 
obtained against the plaintiff with the widow as his guardian. The 
widow was his natural and de facto guardian. Prima facte she was 










a fit and proper person to be his guardian ad /item, in the proceed- 
ings in the Civil Court. She hadno interest adverse to him. S 
far as the evidence goes, she had been most active in taking ste 
to protect the miner’s property. If the decrees were fairly 

ropetly obtained against the minor, as represented by his m 
then the decrees are binding and the court ought not to 
hind them. The only suggestion ofthe d&crees being im 
is that the widow did notdefend the suits. The total a 
borrowed was a sumof Rs.2,100. The expenditure upo 
matters to which w@have already referred must have been v 
considerable. It is possible that ifthe widow had defended th 
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suits brought on foot of the mortgages and put the plaintiff 
to strict proof of legal necessity for each and every item she 
might, possibly, have succeeded in having some small item 
struck out. Defending the suits would probably have cost much 
more than the item disallowed. In our opinion, it is impossible tg 
hold, under the circumstagices of the present case, that the decrees, 
even though ez-parte were in any way improperly obtained. If 
this be so, it is quite unnecessary to go into the other matters and 
to consider whether the defendants have been able to show that 
there was legal necessity for every part of the consideration for the 
bonds. In our opinion the decree of the court below was erroneous 
and must be set aside. š 

We accordingly allow the appeal set aside the decree of the court 
below and dismiss the plaintiffs suit with costs in both courts, 

Appeal decreed. 
eae eee Pr 
oh 
6 
MUKHTAR AHMAD AND ANOTHER 
f Versus o 

_ + EMPEROR ® 
Penal Code (Act XIV of 1860) section 332— Excise Inspector committing irre- 
gularities—Public servant— Discharge of duty. 

An Excise Inspector in searching the house of a person, under the 
suspicion that he would find cocaine there, committed many irregulari- 
ties. He had no warrant authorising him to make the search, he had 
brought only one search witness and he directed a constable to scale 
the outer wall of the house. The accused assaulted and beat him. Held 
that the Inspector and the constables were not acting in the diseharge 
of their duties as public servants and the accused were not guilty of an 
offence under section 330 of the Indian Penal Code, but Fere guilty of 
causing hurt only. 

CRIMINAL REVISION from an order of G. C. Bhadwar Esqyp 
dditional Sessions Judge of Saharanpur, 
G. P. Boys, for the applicants. . 
. Malcomson, (Assistant Government Advocate) for the Crewn. 
he following judgment was delivered by 
Gort, J.—Mukhtar Ahmad and Amir Ahmad have been 
cted by a Magistrate on the charge of having caused hurt 
an Excise Inspector one Mr. D. D. C. Das and certain constables 

* Cr. Rev. No. 144 of 1915* 
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in the discharge of their duties as public servants, and have 
been sentenced to imprisonment and fine, The conviction and 
the sentences have been affirmed by the Sessions Judge on appeal, 
It seems to me that the courts below have assumed, but cannot 
ebe said to have judicially determined, that the persons who were 
hurt were acting at the time in the disggharge of their duties as 
public servants. They have dealt with the plea of private defence 
set up on behalf of the accused persons and have excluded that 
plea by reason of the provisions of section 99 of the Indian Penal 
Code. This finding implies that the Excise Inspector and the 
constables were resisted at a time when they, being public servants, 
were acting in goog faith under colour of their office. That is not 
the same thing as a finding that they were acting in the discharge 
of their duties as public servants. The distinction was pointed 
out by a Bench of this Court in Queen Empress v, Dalip (1). So 
fər as my examination of the record goes I do not find myself 
abio arrive at the conclusion that the Excise Inspector and the 
constables were acting in the. discharge of their duties as public 
servants. Mr. Das, who was engaged in searching the house of 
Mukhtar Ahmad accused on suspicion that be might find there 
cocaine, committed a number of irregularities in conducting this 
search. He had no warrant authorising him to make this search; 
he brought with him only one search witness (section 103 of the 
Code of Criminal Procedure), and nothing in sections 494 of the 
same Code justified him in directing a constable to scale the outer 
wall and effect a burglarious entry into the house. Following the 
precedent set by the reported decision of this Court, which I have 
already quoted, I set aside the conviction of Mukhtar, Ahmad and 
Amir Ahmad under section 332 of the Indian Penal Code and in 
lieu thereof convict them of the offence of causing hurt under 
section 323 of the same Code. I, reduce the sentence to one o 
imprisonment for such period as they may have already unde 
gone, together with, a fine of Rs. 15 each. Any fine in excess 
thigaamount which has been paid by the applicants will be ref 
éd. The accused need not surrender and their bail-bond 











discharge. 
7 Order modi 
(1) [1896] 1. L. R, 18 All., 246. 
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PARMAN (Petitioner) 
. versus 


BOHRA NE K RAM (Opposite-pariyy* 

Leiters of Administration—Ex-parte order granting—Order set aside—Notice 
necessary—Code of Civil Procedure (Act V of 1908), sections 114, 151— 
Ex-parte proceedings under Probate Act—Whether governed by Code of 
Civil Procedure. 

Rules of the Code of Civil Procedure which govern ex-parte proceedings 
do not apply strictly to Probate proceedings and 4 court should not grant 
Letters of Administration to the estate of a deceased person without having 
good prima facie evidence that the applicant has such an interest in the 
estate of the deceased as would entitle him to the Letters of Administra- 
tion. An heir ora creditor of the deceased has such an interest in dhe 
estate. i 

An order granting Letters of Administration cannot be cancelled with- 

out notice to the person in whose favour it has-been passed. i 

It is open toa Judge passing an ex-parte order granting Letters of Ad- 
ministration either to take action under the provisions of section 50 of the 

Probate and Administration Act or to re-consider that order under the 

provisions of sections 114 and 151 of the Code of Civil Procedure. 


FIRST APPEAL from an order of O. F. Jenkins Esq., Ad- 
ditional Judge of Agra. 

Nehat Chand, for the appellant. 

Shiam Krishna Dar, for the respondent. 

The following judgments were delivered. 

RICHARDS, C. J—The facts connected with this appeal are as 
follows :—IJt is alleged that one Sanwalia died intestate. The 

roperty left by him is said te be only a house in a village. Ont 


rman applied for Letters of Administration to the estate of the 
eased and obtained an orderon the 18th,of September 1914. 


"n 


order was in the following terms :— 


“ Read application from the above-named petitioner, dated the 18th of 
August 1914, requesting that Letters of Administration to the estate of 
Sanwalia, deceased, may be granted to him under Act V of 1881. Valued 
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at Rs. 400 Order.—This case has been uncontested. I grant Letters of 
Administration to Parman applicant for the estate of his deceased nephea, 
Sanwalia ; provided that if the valuation of the house made by the collec- 
tor exceeds the amount stated in the application the deficiency in fees 
shall be recovered.” 
e It appears that later on the same day one Nek Ram came 
into court, with the result that the leaned Judge passed the fol- 
lowing order. ' 
“ After passing the above ex-parte order a petition has this day been 


filed. I cancel the above order and frame the following issue. Is Parman 
the uncle and heir of the deceased Sanwalia ”. 


Parman has come in appeal to this Court contending that 
the order grantingehim Letters of Administration should not 
have been cancelled by the learned Judge without giving him 
notice. Nek Ram’s contention admittedly is that Sanwalia died 
intestate and without heirs and that according to custom the 
Iffuse reverts to him as zamindar. It seems to me that Parman 
having obtained an ‘order granting him Letters of Adminis- 
tration, that order ought not to have been cancelled without 
giving him notice. This in itself is sufficient to dispose of the 
present appeal. I think, however, that it is right to point out a few 
matters to the learned Judge. It does not appear upon what evi- 
dence, the order in favour of Parman was made. In my opi- 
nion a court ought never to grant Letters of Administration to the 
estate of a deceased person without having good prima facie evi- 
dence that the applicant has such an interest in the estate of the 
deceased as would entitle him to a grant of Letters of Administra- 
tion, A person who satisfies the court that he is the heir, or one of 
the heirs of the deceased, has such an interest. : A creditor also has 
an interest. In an insolvent’s estate the creditor’s interest is even 
greater than that of the heirs. I think even assuming that Parman 
ehad satisfied the court that he had gn interest as one of the heirs 
the deceased, it ought to have ordered him to give security for t 
due administration of the estate of the deceased. I think, also, 
it #"f wise precaution for the court to have clear evidence 
“who are the other persons interested in the estate and as a 
al rule to direct that such persons should get notice eithe 










the application has been made or at least that the applicatio 
Letters of Administration has been allowed. The question w 


a 
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ther or not the zamindar Nek Ram has such an “interest” as will 
entitle him'to oppose the grant of Letters of Administration will pro- 
bably arise. Jt seems to me that Nek Ram has no “interest” in 
the estate of the deceased. His contention is that the moment 
Sanwalia died without heirs the house reverted to him. It is cone 
tended on behalf of Nek Ram that if Letters of Administration are 
once granted to Parman the result would be that under the provi- 
sions of section 14 and section 59 the zamindar will never after- 
wards be allowed to say that Sanwalia died without heirs. If this 
is really the result of provisions of the sections I have mentioned, 
it certainly would seem only just to allow Nek Ram an opportu- 
nity of contegting that Parman is the heir of the deceased, I, hoy- 
ever, do not think that we are called upon to decide this question in 
the present appeal. I would set aside the order of the learned Dis- 
trict Judge cancelling the grant of Letters of Administration and 
send the case back to him directing him to send notice of the - 
tion of Nek Ram to Parman and then to proceed to consider the 
‘ matter according to law, 


PIGGOTT, J.—I entirely concur in what the learned -Chief Jus- 
tice has said and in the order proposed by him. It is only in re- 
gard to one matter that I wish to add a few words. In the argu- 
ments addressed to us in support of this appeal it seemed to me 
that in the back-ground of the appellant's case there lay the con- 
tention that he was in the position of a person holding Letters of 
Administration which could not be revoked at all, except under the 
provisions of section 50 of the Probate and Administration Act No. 
V of 1881. Now no doubt the court which has granted Lettérs of 
Administration has jurisdiction to take action under that section. 
But in the circumstances of the present case it is clear that other 

oints would have to be considered before the case could be tied 
con to the provisions of that *particular section. In the matter of 
añ application for probate or letters of administration it is often 
impossible to apply strictly those rules of the’ Code of Civ, Pro- 
cedure which govern ex-parte proceedings in cases where there is A 
defendant named at the very outset, on whom notice ® required 
to be served. Nevertheless the court possesses, as is recognised by 
section 151 of the Code of Civil Procedure, inherent powers to make 
such orders as may be.necessary for the ends of justice, or to pre- 
vent the abuse-of the process of the court. When Nek Ram laid his 
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petition before the court, what he desired to contend was that he 
was entitled to be heard before any letters of administration were 
granted to Parman atall. He still desires to raise this point, in spite 
of the fact that an ex-parte order, allowing Parman’s application, had 
heen passed, before he was able to lay his petition before the court. 
I only wish to say that it will be open to ghe learned District Judge, 
when the matter comes back to him, to consider whether under 
the provisions of section 114, or under the inherent powers of the 
court recognised by section 151, of the Code of Civil Procedure, be 
can or ought to reconsider his ex-parte order, in favour of Parman, 
apar taltogether from the provisions of section 50 of the Probate 
and Administration Act itself. i 

i RICHARDS, C. J.—I agree with what my Jearned colleague has 
said. 

BY THE COURT.—The order is that we allow the appeal set 
asie the order of the court below and remand the case to that 
court trial according to law. Costs will be costs in the cause. 

Appeal decreed, cause remanded. 


AFZAL BEGAM (Defendant) 
VEPSHS . 
AKBARI KHANAM AND OTHERS (Plaintiffs)." 

Code of Civil Procedure (Act V of 1908) O. 23, r. 1—Leave to withdraw— 
Liberty to bring a fresh sust— Power of Appellate Court—Revision—F uris- 
diction. 

Under the provisions of Order 23, rule 1, an appellate court can give a 
plaintiff, whose suit has been dismissed by the court of first instance, per- 
mission to withdraw his suit with leave to institute afresh one. Ganga 
Ram V. Data Ram, |. L. R., 8 All, 82, followed. Charagudi v. Rajabarada, 

e 27M.L J., 244, Eknath v. Rañoji, |. L. R., 35 Bom., 261, not followed, 
In a suit for partition the plaintiff failed to implead some necessary par- 
ties. An objection as to non-joinder was taken by the defendant in the court 
of first instance bus escaped the notice of the Subordinate Judge who partly 
š “@ecreed the suit. Both sides appealed and the same objection was again 
taken. Plaintiff applied to withdraw the suit with liberty to file a fresh one 
stating” that she had forgotten to mplead certain’necessary parties. The 
Judge allowed her to withdraw giving her the necessary permission, Held 
that the Judge had jurisdiction to pass the order and the High Court could 
not interfere in revisiqn. 
+ Civ. Rev. No, 157 of igt4. 
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CIVIL REVISION from an order of V. N. Mehta Esq., District 
Judge of Bareilly. 

The plaintiff brought a suit for partition of property which ori- 
ginally belonged to Moti Begam. She omitted to implead certain 
heirs as defendants, The contesting defendants took an objection gn 
this score and urged thatythe suit was not maintainable. No issue, 
however, was framed with respect to it and ultimately the court set 
apart the share of those heirs and gave the plaintiff a decree for 
her share in the remainder. The plaintiff appealed as regard the 
part of her claim which had been disallowed and the contesting 
defendants preferred a cross-objection again raising the plea that 
the suit was not maintainable for non-joindereof necessary parties, 
Thereupon the plaintiff applied to the appellate court saying that 
her suit might fail by reason of a formal defect and praying for per- 
mission to withdraw the suit with liberty to bring a fresh suit. The 
appellate court granting the application a revision was filed in the 
High Court. Pia 

S, M. Sulaiman, for the applicant for revision—-The powers 
conferred by O. 23, r. 1, cl. (2) on courts to permit a plaintiff to with- 
draw a suit with liberty to institute a fresh suit are exercis- 
able only so long as the suit has not proceeded toa decree, It is 
beyond the jurisdiction of an appellate court to grant such per- 
mission after the defendant has obtained a decree wholly or partly 
in his favour. The words of O. 23, r. I, as they stand, refer only to 
original suits which have not yet been disposed of. So far as the 
withdrawalof a suitis concerned, as distinguished from the withdraw- 
al only of the appeal, none of the clauses of that Rule can agply to 
an appellate court. For, if the Rule can so apply at all the whole 
Rule must apply and not only a portion. Now, cl. (1) cannot ap- 
ply because a plaintiff cannot abandon his suit after once a decree 
has been passed ; thereafter the rights of the parties are merged ¢n 
he decree. And if cl. (1) cannot apply then cl. (2) cannot, for it 

ly gives power to the court to give liberty*tp bring a fresh suit in 

ase where the plaintiff can withdraw or abandon his cfm. R I 

on the following cases :— 

ee Chinn Kotayya v. Raja Varadaraja Appa Row, ‘Tr914] 27 M. 


ò 244 i 
4% the various clauses of the Rule have been exhaustively an- 


ysed and discussed. 
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Ghasanfar Husain v. Ram Ratan Lal, [1913] 20 1. C., 17, 
Eknath v. Ranoji, (1g11j I. L. R, 35 Bom., 261. 


The ruling in 
Ganga Ram v. Data Ram, [1885) 1. L. R, 8 All., 82, 
is against me. But that case was decided under section 373 of 
the old Civil Procedure Code; the language of that section has 
been altered and re-cast by the present Rule. There are other re- 
ported cases in which an appellate court has permitted the plaintiff 
to withdraw his suit with liberty to bring a fresh suit, but there the 
point was not directly taken or decided. 

The next question is, assuming that an appellate court has 
power to permit thg plaintiff appellant to withdraw his suit, whe- 
thet in the present case the court has rightly exercised*that power. 
The question whether or not there were sufficient grounds in law 
to justify the action of the court in permitting the withdrawal of 
the suit with liberty to bring a fresh suit is one on which the High 
Coat interfere in revision. 

Manbhari v. Sumer Chand, (1914) 12 A. L J. R, 441, 

Khub Chand v. Ajodhya Prasad, [1913] 11 A. L. J. R., 733, 

Radha Rowan v. Tula Ram, [1912] 10 A. L. J. R, 393, 

Hira Lal Mitra v. Uday Chandra, [1912] 16 C. W. N., 1027. 

In the present case the Judge granted the permission to with- 
draw because he thought that the suit might fail by reason of the 
formal defect of non-joinder. That was not sufficient within the 
meaning of O. 23, r. I, cl. (2) which requires the court to be satisfied 
that the suit must fail by reason of the formal defect. Besides, the 
suit could not fail by reason of non-joinder of some parties; O. 1, 
r. 9. At the most the shares of those parties would be excluded from 
partition, as was done by the first court ; the suit could not be dis- 
missed. The order of the lower court was, therefore, not justified 
by sufficient grounds in law. 


° S. A. Haidar, for the opposite party, was not called upon. 








The judgment of the Court was delivered by 


GHAMIER, J.—TÉis is an application for revision ofan ord 
passed by the District Judge of Bareilly under Order 23, Rul 
(2) allowing the plaintiff to withdraw from the’ suit and giving 
liberty to institute a fresh suit in respect of the same subjec 
matter. It is contended that the learned Judge had no power to 
act under this rule becalise it is only the court of first instance that 
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can allow the plaintiff to withdraw the suit and give him or her CIVIL 
permission to institute a fresh suit. The applicant relies upon the 
decision of the Madras High Court in Choragudi China Kotayya ory 


AFZAL 
v. Raja Vardda Raja Appa Row (!) and the decision of the Bombay ° BEGAM 
High Court in Eknath v. Ranojt (2). These two decisions certain- Agairs 


ly support the contention advanced on behalf of the applicant, but KHANAM 
as long ago as 1885 this Court in Ganga Ram v, Data Ram (3), Chamier, J. 
decided that an appellate court could under section 373 of the 
Code of Civil Procedure, 1882, give a plaintiff, whose suit had been 
dismissed by the court of first instance, permission to withdraw his 
suit and give him leave to institute a fresh one, The decision in 
that case was based on some earlier decisions pf the Calcutta High 
Court, under the corresponding provision in the Code of Civil Pro- 
cedure, 1859. So-faf as we are aware the correctness of the deci- 
sion of this Court has never been challenged in this Court, and we . 
believe that when the new Code of Civil Procedure was passed 
there was no reported decision to the effect that the appel ourt 
could not give such permission. Al] the reported cases were in 
favour of the view that the appellate court could give such permis- 
sion. Indeed, courts had gone further and held that a court exe- . 
cuting a decree could give such permission. Order 23, Rule 4, dis- 
tinctly lays down that nothing in the order shall apply to any 
proceedings in execution of a decree or order, thereby superseding ve 
the decision that a court executing a decree could give such per- 
ae ion. The language of Order 23, Rule 1 is not exactly the 
j as that of section 373 of the Code of Civil Procedure of 1882. 
_ provisions of the enactment have been re-arranged; but we do 
_hot think that the re-arrangement indicates any intentiorf to lay 
< down that an appellate court is not to give such permission. We 
do not think that sufficient ground has been shown for departing 
from the long continued practice of this province founded upọn 
the decision of this Court in Ganga Ram v. Data Ram (3) A 
ood deal may no doubt be said against the view taken by this 
Court; but the ruling has stood unchallenged for many years and 
we shall only introduce confusion if we depart from it now. Th®re 
are several reported cases in which the lower appellate court has 
given the plaintiff permission to withdraw from the suit and file a 
(1) rae 27 M. L. J. 244. ` (2) [191] I L. R, 35 Bom., 261, 
(3) [1885] I. L. R, 8 A, 82. . 
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fresh suit and such orders have; been attacked on various grounds; 
but so far as we know, it has never been contended here since 1885 
that an appellate court has no power to grant such permission, 
We propose to adhere to the decision of this Court.’ 

Then it is contended that even if the District Judge had juris- 
diction to act under Order 23, Rule 1, he has exereised his juris- 
diction in an unreasonable way, that he has not found that the suit 
would fail on account of a formal defect and that the ground given 
by the District Judge is really no ground for allowing the plaintiff 
to withdraw from the suit. The suit was one for partition of 


property which originally belonged to one Moti Begam. One of © 


the children of Mot, Begam was Kamini Begam who was married 
toa man named Khadim Ali, Several members ‘of the family 
were impleaded as defendants to the suit, buf the heirs of Khadim 
Ali, who was dead, were not impleaded, In her written statement 
the first defendant to the suit distinctly pleaded that as Khadim 
Ali irs were not parties to the suit, the suit could not proceed. 
This RA appears to have escaped the attention of the Subor- 
dinate Judge, when he was fixing issues, with the result that no 
specific issue was fixed regarding it. But at the time of argument, 
the Subordinate Judge was asked to decide, behind the back of 
Khadim Als heirs, that they had no right to the estate. He dec- 


lined to do this but set apart what he conceived to be Khadim - 


Ali's share, and gave the plaintiff a decree for partition of her share 
in the remainder of the property. The plaintiff appealed contend- 
ing that her entire claim should have been decreed. The first 
defendant filed cross-objections, one of which was that all the neces- 


sary parties had not been impleaded and that the suit should have 


been, dismissed. Thereupon the plaintiff presented ’a petition to 
the District Judge saying that it was by mistake that she had fail- 
ed to implead the heirs of Khadim Ali, that the first defendant 


had pleaded that the suit could nôt proceed in their absence and’ 


had reiterated this objection in her memorandum of objections in 
the appellate court,eand that she was afraid that her suit and appeal 
would be dismissed on this ground, she therefore prayed for per- 
mission te withdraw from the suit and bring another suit. The 
District Judge rightly or wrongly held that as the suit was one for 
partition, non-joinder of necessary parties might result in its be- 


“ing dismissed, and hę pointed out that a complete partition of the 


property could not be effected in the absence of Khadim Ali’s heirs, 


~> 
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and he came to the conclusion thata fair ground'had been made Civit 
out for allowing the plaintiff to withdraw from the suit. It may be 1915 
that we should not have taken the same view as the District Judge nes 
took of the ‘non-joinder of Khadim Ali’s heirs, It might have Becam 
been possible to hold that the suit could proceed in their absence 4.0 
so far as the rest of the pyoperty was concerned; but this is not an KHANAM 
appeal and it seems to us impossible to say that the District Judge, — Ohamer, v. 
in arriving at his decision that permission to withdraw the suit 

should be given to the plaintiff, has acted illegally or with material 
irregularity. Weare, therefore, unable to interfere with the deci- 





sion of the District Judge. We dismiss this application with costs, . 
B. K. M. : Application dismissed. l 
: x a 
SAHDEO GIR (Petitioner) f Gak 
\ VErSUS 1915 
N DEO DUTT MISIR AND OTHERS (Opfostte-parties.) P 


` Code of Civil Procedure (Act Vof 1908), section 152—Accidental slip—Fatlure 
to mention in operative part of judgment—Furisdiction to correct—Re- Serea ` 
Susal of—Revision. í 
D and others brought a suit for sale upon their mortgage impleading 
S who was a prior mortgagee. S pleaded his prior right, an issue was 
struck and found in favourof S. The operative part of the judgment did 
not specify that the property was to be sold subject to the prior mortgage 
of S and an ordinary decree for sale was prepared. No appeal was ever 
preferred, but after the time for appealing had expired S applied for cor- 
rection of the decree. Held that this was a case ofan error arising from an z 
accidental slip or omission within the meaning of section 152 of the Code 
of Civil Procedure and the Judge, by refusing to entertain the application, 
had refused to exercise a jurisdigtion vested in him and the High Court® 
N could interfere in revision. 
CIVIL REVISION from an order of Babu Lal Gopal Mukerji, 


~- a 


Subordinate Judge of Gorakhpur. è 


In a suit for sale upon a mortgage one of the defendarts plead- 
ed a prior encumbrance. An issue was framed on this plea and 
the court found thathe had priority, Neither the judgment nor 
the decree, however, made any express provigion for securing the . 


: * Civ. Rev, No. 114 of 1914, 
XII 57 R 
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prior right. The preliminary decree was passed on 18th February 
1911, and on Ist March 1913, the said defendant applied for cor- 
rection thereof, That application was rejected on 2nd April 1913, 
on the ground that the decree was not at variance with the judg- 
ment. A decree absolute was passed on 2nd August 1913. On 
21st February 1914, the defendant aforegaid applied "uncer section 
152 Civil Procedure Code for correction of the judgment and the 
decree by the insertion of the words “ subject to the prior encum- 
brauce efc” after the words “by sale of the hypothecated property” 
in the judgment andthe decree. This application being rejected 
the applicant came in revision to the High Court. 

Sital Prasad Ghose, (with him J. N. Chaudrt), for the appli- 
cant,—It was distinctly found that the appliqant had ‘priority ; the 
question had been specifically raised and decided. The omission 
to give practical effect to the priority was purely accidental, It 

a mere oversight. Such an error comes within the scope of 
sectio 52 Civil Procedure Codeand the court has inherent juris- 
diction to correct such mistakes made by it in its judgment. It 
was the plain intention of the court to give effect to the priority. 

I rely on the following cases :— 

Sheo Balak v, Sukhdei, [1914] 12 A. L. J. R. 185, 
Ashik Husain v. Mahdi Hasan, [1910] 13 O. C., 114. 

The lower court has failed to exercise a jurisdiction vested in it 

by law and the case is a fit one for revision. 


Abdul Raoof, for the opposite party..-Thisis not a case of an 
accidental slip or omission within the meaning of section 152. Up- 
on the findings arrived at by the court it could have, done one of 
two things. It could either have ordered the plaintiffs to redeem 
the prior mortgage of the applicant or have ordered the sale sub- 
ject to the prior encumbrance. It ig not certain which course the 
court might have intended to adopt and it cannot be said that the 
proposed correction-represents the intention of the court, The 
fomm ef decree (No, 8 of Appendix D of the Civil Procedure Code) , 
prescribed fora suit such as the one out of which the present ap- 
plication has arisen provides for redemption ‘of the prior mortgage 
and not for sale subject to it; and there would be no justification 
for assuming that the court did not intend to draw up the decree 
consistently with the form prescribed, _, The applicant had other 

KS 
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remedy open to.him, namely, by way of appeal against the decree, 
Upon these considerations no case for section 152’or for interfer- 
ence in revision has been made out. The lower court has not re- 
fused to exercise jurisdiction vested in it by law. It entertaired the 
application but was of opinion that section 152 could not help th¢ 
applicant for the reasons given by it. 

Sital Prasad Ghosh, replied. 

The judgment of the Court was delivered by 

PIGGOTT, J.—This is an application in revision brought under 
peculiar circumstances. The petitioner was a prior mortgagee. He 
had brought a suit against the mortgagor and the subsequent mort- 
gagees uponhis mortgage and had obtained a decree. Later 6n 
the subsequent mortgagees brought a suit impleading the mort- 
gagor and the present petitioner, and asked fora decree for sale. 
The petitioner pleaded his prior mortgage. An issue was expessl 
struck on the point and was found in the petitioner’s favou eo 
operative portion of the-.judgment directed that a decree S sale 
should be prepared in‘accordance with the provisions of Order 34, 
rule 4 of the Code of Civil Procedure, allowing six months for 
payment.’ In the absence of any express direction in the judg- 
ment that this decree was to be for sale of the property in suit sub- 
ject to the petitioner's prior mortgage, no order -to that effect was 
embodied in the decree. The decree passed was, therefore, one for 
sale of the property as it stood, without reference to the petitioner’s 
prior mortgage, That decree was not appealed against, and to 
this extent the petitioner may have been guilty of laches. When, 
however, it came to the petitioner’s knowledge that the apposite 
party was Seeking to execute that decree as it stood, he went to 
the court which passed the same and sought to obtain its amend- 
ment. The application with which we are concerned was one pre; 
ented under section 152 of the Code ot Civil Procedure, The 
court below refused to go into the matter on the merits, It held 
that the case was not one to which the provisions cf gection 
152 aforesaid applied. We are unable to concur in the reasoni 
of the learned Judge’of the court below. In our opiniot, this was 


a clear case of an error arising from an accidental slip or omission, - 


The court should have -been prepared tocorrect that error, either 
of its own motion oron..the -application @6fany of the parties, 
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There has been a refusal to exercise what in this case was a neces: 
sary jurisdiction, and this refusal is based on a misunderstanding 


of the powers conferred on the court below by the section aforesaid 


We accept this application, and direct that the judgment be 
amended by the insertion of the express words directing the sale 
of the property in suit subject to’the pripr mortgage of this peti- 
tioner, and that consequential amendments be made in the preli- 
minary decree for sale, as also in the decree absolute. As we 
think that the petitioner might have been more watchful over his 
own interests and should have taken action earlier than he did, we 
direct that he do bear the costs of the opposite side in the present 
proceedings both here and in the court below. 


° e 
B. K. M. Application granted, 


~, 
} 
FATIMA BIBI (Plaintif) 


Versus 
HAMIDA BIBI AND OTHERS (Defendants).® 


Provincial Small Cause Courts Act (IX of 1887) Article 41—Contribution— 
Tenancy— Fields allotted to different parties, 

The heirs of a tenant for the sake of convenience allotted to each of them 
a separate field. One of the heirs was compelled to pay to the zamindar the 
rent due for the entire tenancy and then brought a suit in the Small Cause 
Court for contribution against the other heirs. He/d, that the property did 
not cease to be joint pronerty by allotment of different fields to different 
parties. Held also that the suit being a suit for contribution by a sharer 
in joint property in respect of a payment made by him on behalf of other co 

. sharers, the cognisance of the suit by the Small Cause Court was barred. 


„CIVIL REVISION from an order of Babu Ram Chandra Chaudhri, 
Judge of the Court of Small Causes of Allahabad. 

The plaintiff and the defendants were tenants of one kata, but 
for the sgke of converfier.ce and by private mutual arrangement each 
party was in possession of separate fields within the kata, and was 
liable for his*apportioned share of the whole rent of the kata. The 
zamindar, who was in no way bound by these arrangements, 
recovered the whole rent from the plaintiff. The plaintiff then 

* Civ. Rev. No, 39 of 1914. 
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instituted this suit for contribution against the defendants in a Court 
of Small Causes. That court returned the plaint on the ground 
that the suit was not cognizable by it. The plaintiff applied in 
revision to the High Court. 


Rahmatullah, for the applicant.—Article 41 of the Second Sche 
dule of the Provincial Small Cause Courts Act does not apply. 
There is no joint property in the sense of that article. No doubt 
the whole £kada is jointly liable to the zamindar for rent ; but that 
is as regards the zamindar’s rights. So farasthe relations between 
the tenants themselves are concerned they are not joint ; they hold 
separately different, parcels of fields according to their shares and 
the rent is separately apportioned as between them. As far as the 
rights and interests of the tenants zfer se are concerned the ar- 
rangement between them is tantamount toa partition. It falls 
short of legal partition only in the sense that the zamindar is not 
bound by the arrangement. There are no mutual claims possibl gs 
between them regarding area of holding, apportionment of fent, or 
division of produce: So they are not joint in any sense. The case of 

Srinivasa and others v. Sivakolundu, [1889] I. L. R, 12 Mad., 349, 


is on all fours with the present case, Section 69 of the Contract 
Act applies to the case and it is cognizable by the Court of Small 
Causes. 


Baleshri Prasad, (for Lachmnt Narain), for the opposite party:— 
The property is joint in the sense that there is the joint liability of 
all the tenants for the whole rent of the kaza. In fact the decree 
for arrears of rent was obtained against all the parties jointly. | The 
suit is one for contribution which comes within the scope of Article 
41 of the Small Cause Courts Act. There has been no regular 
partition but only a private arrangement which the law does not re- 









Thakur Jawahir Singh v. Thakur Jat Karan Singh, [1909] 41. C., 59. 
Rahmatullah, in reply—In the case reliéd.on by the opposite 
y it doesnot appear that the tenants were in separate “enjOWw 
t of different fields as in the present case. `~ 
e following judgment was delivered by 
IER, J.—The parties to this suit are tenants of several 
uded in one and the same kafa, and they pay a lump sum 


ognize. There are no separate shares. I rely on the caseof » 
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as rent to the zamindar for all the fields. The rent having been 
realised from the plaintiff alone, he has sued the rest of the tenants 
for contribution. The plaint has been returned by, the Judge of 
the Small Cause Court on the ground that cognizance of the suit 
is barred by Article 41 of the Second Schedule to the Provincial 
Small Cause Courts Act, as the suit is a $uit for contribution by a 
sharer in joint property in respect of a payment made by him of 
money due froma co-sharer. It appears that the parties are all relat- 
ed to each other, being descendants of the same person and that they 
have, for convenience sake, allotted to each party a separate field 
or fields, Itis contended that this allotment of fields shows that 
the property is no longer joint property. I cannot accept this con- 
tention. Certainly as regards the zamindar all the parties to this suit 
are jointly liable for the rent. There has been no division of the 
land between them. I cannot hold that the property has ceased to 
bejpint property because forthe sake of convenience each party 
cultivates separate fields. It appears that each party is liable for 
his share of the rent without regard to the actual area of the field. 
I hold that the court below was right in deciding that the cogniz- 
ance of this suit is barred by Article 41. This application is dis- 
missed with costs. 
B. K. M | Application dismissed, 
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MAHARAJ NARAIN SHEOPURI AND ANOTHER (Defendants) 
° VETSHS A 
SHASHI SHEKHARESHWAR ROY (Plaintif}).* 


Code of Civil Procedure (Act V of 1908), section g—Suit for declaration that 
plaintiff ts the Honorary Secretary of an Association. 

Ina suit for declaration that the plaintiff is an Honorary Secretary of an 
Association the plaintiff has to satisfy the court both that the suit is one 
concerning a right to an office and also that what he is enforcing is his right 
to a certain legal character. e 

The plaintiff was the Honorary Secretary ofan Association of which ‘the 
defendants were members. Ata meeting of the Association convened by 
the defendants the plaintiff was dismissed from Secretaryship and another 
Secretary was appointed. The plaintiff brought this'suit for declaration 
that the meeting was not convened according to the rules of the assbcia- 
tion and the resolution dismissing him was not valid. Held that-the Civil 
Court could not take cognisance of the case inasmuch as the plaintiffs 
services were voluntary and gratuitous and there was no question of any 
contract between him and the Board of Trustees. 

FIRST APPEAL from an order of B. J. Dalal Esq., District Judge 
of Benares. 

The plaintiff was the Chief Secretary of the Pratinidhi Sabha 
(Board of Representatives) of a registered Association called the Sri 
Bharat Dharma Mahamandal. His office was purely honorary. 
He brought a suit for a declaration that a certain meeting of the 
Association had been convened in a manner contrary to the rules 
and constitution of the Association and that the resolution passed 
by the meeting removing him from office was null and void. Dur- 

. ing the pendency of the suit the Association appointed another 
Chief Secretary in his stead. The court of first instance held that 
he suit did not come within the provisions of section ọ of the Civil 
rocedure Code and was not’cognizable by the Civil Court. In 

eal before the District Judge the defendants raised a further 


ction that the suit was barred by section 42 of the Specific Re 


Act inasmuch as the plaintiff had not claimed any“injunction 
~ \st the newly appointed Chief Secretary who had been added as 
%éfendant, The District Judge reversed the decision of the. first 


* F. A. F. O, No. 135 of 1914. 
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court and remanded the suit with directions to give the plaintiff an 
opportunity to amend the plaint by the addition of a prayer for in- 
junction, Against this order of remand the defendants appealed to 
the High Court, 
l Sarat Chandra Chaudhri, (with him Satish Chandra Banerji), 
for the.appellants—The suit is not cognigable by thé Civil Court 
because the office which the plaintiff was holding was an honorary 
one carrying no emoluments or pecuniary gain with it. In order 
to determine whether a suit relating to an office comes within the 
jurisdiction of the Civil Court the ordinary test is “whether there is 
any specific pecuniary benefit attached to the office claimable in the © 
nature of wages, howgver small that benefit may be.” 
* Srinivasa v. Tiruvengada and others, [1888] |. L. Ra 11 Mad., 450. 


This principle is approved of in 
Chunnu Datt Vyas v. Babu Nandan, [1910]. I, L. R., 32 All., 527. 


Even if the pecuniary test be not conclusive, yet the plaintiff 
ha got to show that some civil right to which he is entitled has been 
infringed by the act of the defendant. In the present instance the 
plaintiff's office is not in the nature of a trust, It simply confers a 
mere dignity on pim the loss of which does not give a cause of 
action. 

The plaintiffs position is that of an unpaid servant ofa religious 
and charitable Association which may or may not choose to retain 
him. The plaintiff cannot complain if he cannot satisfy all the 
members of that body. The plaintiff has, in fact, been superseded 
by another Secretary, and the decree of the court will be brutum 
Julmen because an Association which is guided by its own rules 
liable tp be changed at any moment cannot be bound down to 
accept, against its wishes, a person whom it has dismissed from an. 
honorary office. The case of l 

` Mamat Ram Basan v. Bapu Ram Atai, [1887] L L. R, 15 Cal., 159, 
retied on by the District Judge is distinguishable because it was 
there found that the office was in the nature of a trust attached toa 
particular temple. In, this case the office is a purely personal on 
Thggrarið of the ruling in 

TholappalagC harlu v. Venkata Charlu, [1895] 1. L. R., 19 Mad., 62, 
is in my favour, 

Lastly, a claim for declaration or injunction is within the dis- 
cretion of the court to grant. The court is always slow to grant 
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such relief when the court is called upon to investigate the pro- CIVIL 
priety or otherwise of the rules and constitution of a private body 


1915 
like the Bharat Dharma Mahamandal. Consequently on all grounds MAHARAJ 
the suit should fail. ° NARAIN 

v. 
A. E. Ryves, (with him Harendra Krishna Mukerji, and Anullya SHASHI « 
Charan Mitra), for the rgspondent :— apes ee 


The contention for the appellants that the suit is not cognizable 
by a Civil Court on the ground that no pecuniary gain accrues to 
the plaintiff- from his office is not warranted by the plain language 
of section 9 of the Code of Civil Procedure. What that section 
contemplates is that the suit must relate zo an office whatever may ° 
be its nature. The Vice Chancellor of the University of Allahabad 
holds an office whiçh is as much honorary as that of the plaintif in 
the present case, and it could hardly be contended that if the Vice 
Chancellor were removed from his position as such in contravention s 
of the constitutional rules of the University, no suit could be main- 
tained by him for restoration to that office. The leading c&se on 
the subject of such suits is that of 
Mamat Ram Basan v., Bapu Ram Atai, (1887) L L. Ra, 15 Cal, 159, 
which goes the whole length of holding that an office for the loss 7 
of which a suit will lie may not only be honorary but may even en- 
tail some expenditure on the part of the incumbent. The test as 
laid down in the Madras cases cited by the appellants is opposed to ii 
authority and principle and does not form the basis of the decision 
ïn the case of. 
Chunnu Datt Vyas v. Babu Nandan, {1910} I. L. R., 32 All, 527. 
Read as a whole that case shows that the ground for the dis- 
missal of the suit was the plaintiffs tender age and his incapacity 
for organizing and managing the pageants in respect of which he . 
asserted his own right. The particular observations in that case to 
which the appellants have referred have no higher force than that 
of obiter dicta, 
No doubt, a relief for declaration or injunction is "discretionary 
with the court to grant or refuse ; but in a case as the present where 
the respondent’s legal status has = invaded he is entitled to seek 
the protection of thé court, and it is out of place at this stage to en- 
ter into the question how far its decree will avail the respondent. +e 


Sarat Chandra Chaudhri, was not heard in reply. 
XIN 58 R 
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CIVIL The following judgments were delivered. 


1915 PIGGOTT, J.—In this case the plaintiff, Raja Sashi Sekhareshwar 
MAHARAJ Roy, Rai Bahadur, describes himself as the Chief Secretary of the 
NARAIN * Board of Trustees, otherwise known as the Pratinidhi Sabha, of an 
y skio Association known as the Sri Bharat Dharma Mahamandal, regis- 
S eee. tered under Act XXI of 1860. He complains in effect that the 
-— two defendants, who are members of the same Association, are 
Aai seeking to remove him from the post of Chief Secretary and have 
endeavoured to doso by measures contrary to the rules of the 
Association itself. He asks fora declaration that a circular con- 
vening a meeting to be held on May 12th, 1912, was “invalid and 
inoperative under the rules or constitution of the said Sri Bharat 
Dharma Mahamandal, ” and that the meeting held in eonsequence 
of this notice and the resolutions passed at the said meeting 
š are “null and void, ” 

The first court held that the dispute was not one cognizable by 
the Givjl Courts and that the plaintiff had no /ocus stand? under 
section 42 of the Specific Relief Act to ask for a declaration; it dis- 
missed the suit accordingly. The learned District Judge in appeal 

r has reversed this finding and remanded the suit for trial on the 
merits. The appeal before us is by the defendants against this 
order of remand, 

I think the first court was substantially right and that the 
learned District Judge has taken too narrow a view of the question 
in issue. In order to succeed the plaintiff has to satisfy the court 
both that the suit is one concerning the right to an office, within 
the meaning of section 9 of the Code of Civil Procedure, and also 
that what he is enforcing in this suit is his right to a certain “egal 

R character” within the meaning of section’ 42 of the Specific Relief 
Act (No. I of 1877). Of the reported cases to which we were refer- 
red in argument, the one most nearly in point is that of Chunnu 
Datt Vyas v, Babu Nandan (2), It may be that the fact that a plain. 
tiff is claiming some position to which no remuneration attaches is 
not always decisive; * but in the present case I think itisso. Ifthe 
plfntift were the paid Secretary of the Board of Trustees he would 
have certaiff rights founded upon contract, and he could claim the 
enforcement of the rules of the Society or Association as they exist- 
ed atthe time of his appointment, in so far as those rules formed 

. : (ry (i910) 1. L. R, 32 All, 527. 


N, 
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part of the essential conditions subject to which he accepted 
his employment. Asa matter of fact the plaintiff's services are 
voluntary and gratuitous ; there is no question of any contract « 
between him and the Board of Trustees, The latter have a perfect 
right to entrust the duties of Honorary Secretary to their body to 
such person or persons, willing to undertake the same, as they 
may from time to time approve. It would be idle for the Civil 
Courts to enter upon an investigation of the rules of this particular 
Association governing the appointment of Honorary Secretaries, 
when those rules themselves could be altered at any moment by 
the Board of Trustees, and there is no enforceable contract in exis- 
tence which,could bind the Trustees to abide® by the rules in exis- 
tence at the time of the plaintiff’s appointment in their subsequent 
dealings with him. That this is no merely conjectural argument 
is sufficiently shown by the fact that, at the hearing of this appeal, 
we have been handed two different sets of rules, the appellant pêt- 
ting in a book at dated “January 1911” and the respondents one 


~of 1913. The point really liesin a nutshell. The plaintiff either does 
‘ or does not possess the confidence and support of a majority of the 


Board of Trustees, In the former case no such machinations as are 
alleged in the plaint cauld prevent the said Board from continuing 
to use his services as their Honorary Secretary, in the latter case 
no decree which’ any Civil Court could pass on a suit like the 
present could prevent the Board of Trustees from dispensing with 
the plaintiffs services and employing some one else. 

1 would set aside the order of the lower appellate court and 
restore the decree of the court of first instance dismissing thés suit. 


CHAMIER, J.—I agree. 
By THE COURT.—The order and decree of the lower appellate 


court are set aside and the decree of the court of first instance dig- 
missing the suit is restored, The defendants will get their costs 


in all courts. A 
e 


B. K. M. Appeal Becreng. 
è `~ 
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SECRETARY OF STATE FOR INDIA (Defendant) 
versus ' ` 


JAWAHIR LAL (Plaintif). 


Pensions Act (XXIII of 1871), sections 4,5, 6—Declaration affecting the 
-< liability of Government—Certificate obtained against a third parfy—Sutt 


against Government— Jurisdiction of Civil Court to entertain suit—Sutt 
maintainable against East India Co—Bengal Kegulation 1793. 


The plaintiff claified in effect a declaration that he was entitled to be 
considered as the assignee of the Government Revenue of the property 
in dispute, on the ground that it had been granted to his predecessor-in-title 
by the Emperor Babar and had been continued by the British Government. 
A dispute had arisen in 1902 between two rival claimants to the Govern - 
ment Revenue and the Collector had granted a certificate under section 6 
permitting the plaintiff to sue in respect of the revenue in the Civil Court. 
Subsequently the name of the Government was recorded in place of the last 
assignee of Government Revenue. The plaintiff brought this suit, but 
produced the certificate which was granted to him when disputes had arisen 
between him and a rival claimant. Held that the production of certificate 
was essential and that the provisions of sections 5 and 6 were not complied 
with by the production ofa certificate granted in 1902 against a rival 
claimant to the Government Revenue, Secretary of State v. Moment, 1. L. 
R, 40 Cal., 391, distinguished. 

Held also that the suit was misconceived because a Civil Court was 
precluded, from passing a decree which might directly or indirectly affect 
the liability of the Government to pay the revenue to a private person. 


FIRST APPEAL from a decree of Babu Gokul Pras&d, Subor- 


dinate Judge of Shahjahanpur. 


, Suit for declaration of right. 


The plaintiff alleged that one Dalpat Rai was a grantee of the, 


Government revenue of the villages Mohammadpur Bayar and: 
Lakhanpur from Méhammedan Emperors and that the British 
Gofernment had continued that grant. On the death of Dalpat 
Rai his daughter inherited the right to get the ° Government reve- 
nue and on her death her husband Durga Prasad had his name 
recorded as a grantee of Governmentrevenue. The plaintiff sold 


e 
* F. A, 225 of 1912, 


“~ 


| 
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a portion of the property to certain person and sued Durga Prasad 
to recover the remainder and obtained a decree. His vendee also 
brought a sujt against the daughter of Durga Prasad but his suit 
was dismissed on the ground that Jawahir Lal was not a reversioner 
of Dalpat Rai, Durga Prasad died and the Revenue Court record 
ed the name of the Govefnment in place of Durga Prasad. The 
plaintiff therefore brought this suit for declaration that he is 
entitled to recover the Government revenue. The defence pleaded 
among others that the suit was governed by the provisions of sec- 
tions 4, and 6 of the Pensions Act and the suit could not be main- 
tained without a certificate from the Collector and that the Civil 
Court had no power to make any order affectifg the right of the 
Government. The «defence also denied the plaintiff's right to the 
grant, as he was not in the direct line of the grantee. The court 
below decreed the suit. It held that the suit was governed by 
the Pensions Act but that the plaintiff had produced a certificate 
dated 5th November 1902 empowering “a Civil Court to try the 
plaintiffs claim for resumption of safe grant in M. Lakhanpur.” 
That certificate although granted prior tu the recording of the 
name of the Government was held to give the plaintiff a right 


to sue. 
Defendant appealed. 


A, E. Ryves.—The present suit could not be maintained in the 
absence of a certificate as required by section 6, read with section 
4 ofthe Pensions Act. The certificate granted to the plaintiff in 1902 
was inapplicable to this suit. That certificate was given to plain- 
tiff to ascertain which one of rival claimants should get the 


sera Subsequently Government’s name was recorded as en- 


d to the revenue, and the old certificate was insufficient, 

Secondly—The concluding part of section 6 barred the suit, AS, 
e decree must at least indiréctly affect the liability of Govern- 
nt which claimed the revenue itself.+ ~ 


Thirdly—The grant was to the grantee and his decendangs 
eration after generation. ”  (naslan bad naslan.) ‘Rhis was a 
restricted grant to the lineal descendants of the grantee, and even if 
the plaintiff proved that he was according to Hindu Law, the next 
reversioner, he would not be entitled to succeed as he was adtnit- 
tedly a collateral and not a lineal heir. 
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Tej Bahadur Sapru (for B. E. O'Conor, with him Sham Krishna 
Dar), for the respondents. The provisions of the Pensions Act 
restricting the right of the plaintiff to institute the present suit 
were ultra vires. Ina recent case 
x Secretary of State v, Moment, [1912] I. F R., 40 Cal.»3gr, 
the Privy Council had held that the Indian Legislature was a sub- 
ordinate legislature and could not pass any laws which were opposed 
to any statute of the British Parliament. He referred to Acts of 
Parliament dealing with India, (Act of 1858, and 1861). It was laid 
down that if a suit could be instituted in respect of a matter against 
the East India Company before the Government of India was trans- 
ferred to the Crown, a suit could be instituted in nespect of that 
matter against the Crown through the Secretary of State for India, 
inspite of any law to the contrary enacted by the Indian Legis- 
lature. Before 1871 a suit in respect of this matter could be 
Grought against the East India Company and the provisions of 
sections 5 and 6 of the Pensions Act were not good law. 


[PIGGOTT, J. —referred to the Bengal Regulation XXIV of 1793]. 

The Pensions Act did not lay down any particular form for 
the certificate. Under section 5 a claim had to be preferred to a 
Collector who could grant a certificate and the Civil Court could 
thereupon entertain a suit (section 6). A certificate was granted 
to Jawaharlal in this case. That enabled him to get a declaration 
‘of right. The present suit was brought for that purpose. There 
is no limit of time during which the certificate could be produced 
before a court. The lew did not require that the certificate should 
be obtained against the defendant. He further contended that if 
the certificate produced was not good, the plaintiff should be allowed 
time to obtain and produce a fresh certificate, 


° The declaration of the plaintiffs right in this case would no 


bind the Government to pay Government revenue to the plainti 
It would only enabke him to approach the Government and lay 
cHim before them. The 2nd paragraph of section 6 did not, th 
“fore, bar te suit. . tag 


” 
The grant of revenue toa person generation after genera 
conférred an absolute right upon him, wy 

« 


A. E. Ryves, was heard in reply. 
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The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit in which the 
plaintiff claimed a declaration that he has “ proprietary rights in 
ten biswas of revenue-free grant in each of the three mahals, Nur 
Mohammad, Farhat Fatima and Intizam Uddin, in Mauza Lakhan, 
pur,” and thaf the nametof the Government may by expunged. 
The claim does not appear to be accurately éxpressed. What the 
plaintiff really claims is that in the events which have happened, he 
is now entitled to be considered as the assignee of the Government 
revenue payable in respect of the 10 biswas, His real claim is 
that the last assignee of this Government revenue was one Dalpat 
Rai, who died leaving a daughter Musamme: Ram Piari. He 
claims that flow he is entitled, asthe heir of Dalpat Rai, under 
Hindu Law, to have the same rights as Dalpat Rai enjoyed. 


The court below granted the plaintiff a decree declaring that 
he is entitled by right of succession to Dalpat Rai, as the Muajidar, 
assignee of the Government Revenue of the ten biswas share in 
the three mahals. 


The Secretary of State has appealed and it is contended first 
that the court below ought not to have entertained the suit because 
the plaintiff had not obtained the certificate referred to in sections 5 
and 6 of Act XXIII of 1871; secondly that the decree of the 
court below is in contravention of the provisions of section 6 of 
the same Act; and thirdly that the title which Dalpat Rai had to 
be deemed the assignee of the Government revenue came to an 
end with his lineal descendants. 


The plaintiff submits that the provisions of sections 5 and*6 do 
not apply; secondly, that if it was necessary to obtain a certificate he 
did in fact obtain one; and thirdly that the decree of the court be- 
ow does not in any way contravene the provisions of section 6. 

It appears that sometime* after the year 1902 the plaintiff 
ught a suit in respect of certain zamindari which belonged to 
at Rai. Hesucceeded, then, in establishing his titlato the 
rty he sued for. He did not, in that suit, include the Govern- 
revenue which she now claims. As a matter of fact he had 













ady assigned it to third parties. A vendee from the plaintiffs 
so brought a suit in respect of some other zamindari which had 
at one time belonged to Dalpat Rai, e 
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In that case the court dismissed the suit on the ground that the 
then plaintiff had failed to prove that the present plaintiff was the 
reversioner to Dalpat Rai. 


Section 4 of Act XXIII of 1871 is as follows: 


' “ Except as hereinafter provided no Civil Court shall entertain any suit 
relating to any pension or grant of mongy or land revenue conferred or 
made by the British or any former Govemment, whatever may have been 
the consideration for any such pension or grant, and whatever may have 
been the nature of the payment, claim or right for which such pension or 
grant may have been substituted. 

“Section 5. Any person having a claim relating to such pension or grant 
may prefer such claim to the Collector of the district or Deputy Commis- 
sioner or other officer, who shall dispose of such claim in accordance with 

e such rules as the Chief Revenue authority may, subject to the general control 
of the Local Government, from time to time, prestribe in this behalf. 

“Section 6. A Civil Court, otherwise competent to try the same, shall 
take cognizance ofany suchclaim upon receiving a certificate from such 
Collector, Deputy Commissioner or other officer aurhorized in that behalf 

*that the case may be so tried, but shall not make any order or decree in 
any suit whatever by which the liability of Government to pay any such 
pension or grant as aforesaid is affected directly or indirectly.” 


The plaintiff seems to have procured a certificate, dated the 5th 
of November 1902, probably in connection with the previous suit 
to which we have already referred. This certificate will be found 
at page 7 of the respondent’s book, The plaintiff contends that if 
the provisions of Act XXIII of 1871 applied to the present case, 
then the production of that certificate is a sufficient compliance 


a 


with the provisions of section 6. The argument of the plaintiff 
that the provisions of Act XXIII of 1871 do not apply to his case 
is based on the decision of their Lordships of the Privy Council in 
the case of The Secretary of State for India v. Moment \\), In that 
case it was held that certain provisions in the Burma Act, Act IV, 
ot 1898, were uétra vires in so far as it enacted that no Civil Cou 
should have jnrisdiction to determine any claim to any right oy, 
land as against the Government. Their Lordships referred to 
Act 0£1858 and tb the Indian Councils Act of 1861. By sec 
6; of the er of 1858 it was provided that 
“The Secretary of State in Council shall anf may sue and be s 

well in India as in England by the name of the Secretary of State in 


e cilas a body corporate ; and all persons and bodies politic shall and 
(4) [1912] 1. L. R ġo Cal, 391. 
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have and take the same suits, remediesand proceedings, legaland equitable, 
against the Secretary of State in Council of India as they could have done 
against the said Company. ” 
Their Lordships proceed as follows : 
“ Their Lordships are of opinion that the effect of section 65 of the Act 


of 1858 was,to debar the Government of India from passing any Act which 
could prevent a subject (from suing the Secretary of State in Council 
in a Civil Court in any case in which he could have similarly sued the East 


n India Company.” 

On referring to Act XXIII of 1871 it will be found that until 
the passing of that Act there had been a Regulation in force, namely, 
\ XXIV of 1793, section 17 of which barred the jurisdiction of Civil 
' Courts ina suit like the present. This section eas-repealed by Act 

XXIII of 1871. Ite would, therefore, seem that the East India 
Company could not have been sued at the time of the transfer of 
its powers and liabilities to the Crown. The case cited, therefore, 
does not apply to the present case. If the provisions of section 6 
do apply it was necessary that the plaintiff should produce the cer- 
tificate specified in this section. It seems to us that the certificate 
which, in fact, was produced, is not a compliance with the section. 
In the first place it is dated 1902, long before the present claim was 
contemplated. It was a certificate that the claim of Jawahar for 
resumption of a muafi grant might be tried by a Civil Court. At 
that time there wese rival claimants to the property of Dalpat 
' Rai, The present suit is not a suit to establish the right of one of 
two rival claimants but is a suit against the Secretary of State in 
Council. Furthermore it seems to us that we could not possibly 
` make a decree declaring that the plaintiff was the assignee of the 
Government revenue without “ making an order or a decree which 
would directly or indirectly affect the liability of Government to 
pay a grant of Government revenue.” The original Sanad is not on 
e record; such evidence as there is shows that it was a grant “ #@s-e 
br bad naslan,” that is to say from “ generation to generation,” 
Dab not usual to make a grant of Government Fevenne by way of 
progute grant and if the grant was only made to the original 
ene’ and his, lineal descendants then the plaintiff has no claim. 
nintittedly he is not & lineal descendant. If on the other hand it 
„ʻa grant of the absolute interest, then the owner for the time 
ng could do what he liked with the subject matter of the grant, 
| the grant was of this nature, then the plaintiff by his own ad- 


` 
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CIIL mission has alienated the revenue to third parties in which case he 
rors has no title. The plaintiff asks that in any event we should give 
were him a declaration that he is the nearest reversioner to Dalpat Rai. 

SECRETARY ; 


OF State The court below has found that he is the nearest reversioner. As 
FORINDIA already pointed out, in one previous suit he satisfied the court that 
e was the nearest reversioner. On the other hand a vendee from 
J LAL him failed to prove in another court that the plaintiff was the 
Richards,0.J. nearest reversioner of Dalpat Rai. The plaintiff says that a declar- 
ation of this kind may help him to come to a settlement with the 
Government. We do not feel called upon to decide the question, 
but at the same time we do not express any disagreement with the 
finding of the court below. In our opinion we are precluded from 
making any declaration that would in any way directly or indirectly 
affect the liability of Government to pay this revenue to the plain- 
tiff. We, therefore, think upon all these grounds that the plaintiff's 
r suit was misconceived and ought to have been dismissed. 
We accordingly allow the appeal, set aside the decree of the 
court below and dismiss the plaintiff's claim with costs in all courts. 





M. L. N. : Appeal allowed. 
CIVIL TILAK PANDEY AND OTHERS (Applicants) 
1915 VErSUS 
e E T EMPEROR (Opposite-party)” 
peal ” Code of Criminal Procedure (Act V of 1898), section 476— Time for ordering 
CHAMIER, J. prosecution— Whether limited. 
Piccort, J. There is nothing in section 476 of the Criminal Procedure Code which 


requires a court to take action, if at all, immediately after the conclusion 

of the case in which the offences are said to have been committed or 

within any period thereafter. Nawal Singh v. Emperor,9 A, L J. R., 481, 

Girwar Prasad v. Emperor, 6 A. L. J. R., 392, followed ; "Aiya Ranun v. 

Emperor, 1, L. R, 32 Mad., 49, Rahmadulla v. Emperor, 1. 1.. R., 31 

Mad., 140, not followed; Jn re Lachman Das, l. 1. R., 32 Bom., 184, 

r Emperor v. Rustamji, 4 Bom. L. R , 978, referred to. 

A suit was brought by one M against the applicants for a declarátipn 

that she was the daughter of one S and the applicants brought a aoe 

suit for possession of property against M, alleging that she was not S’s 

rail a The two suits were tried together and M was found to be the 

daught€r of S. The Subordinate Judge waited for a month and when 

no appeal was filed ordered the prosecution of the applicants under section 

s3 476 of the Code of Criminal Procedure. - Held that the Subordinate 
"Judge was entitled to abstain from taking action till the period of 

ma #Civ. Rev. No. 175 of 1914. 


\ 
t 
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appeal had expired and the High Court had no power to set aside his 

order in revision. 

CIVIL REVISION from an order of Babu Jotindra Mohan Basu, 
Subordinate Judge of Basti. 

Lakshmi Narain and Harnandan Prasad, for the applicants. 

A, E. Ryvès, for the ogposite party. , , 

The judgment of the Court was delivered by 

CHAMIER, J].—This is an application for revision of an order of 
the Subordinate Judge of Gorakhpur under section 476 of the 
Code of Criminal Procedure directing the prosecution of the appli- 
cants on various charges in connection with pleadings verified, and 
evidence given, by them in two cases tried by the Subordinate 
Judge. It appears that one Musammat Mohra brought a suit to 
establish her right ‘td certain property as the daughter of Sheo 
Narain. The applicants and others brought another suit against 
Musammat Mohra for possession of property on the ground that 
she was not the daughter of Sheo Narain. The two cases were 
tried together, and the Subordinate Judge found that Musammat 
Mohra was the daughter of Sheo Narain. 
probably to ‘see whether appeals would be filed against his decision, 
and as soon as the month had expired he took proceedings against 
the applicants under section 476 of the Code of Criminal Pro- 
cedure, On the part of the applicants it is contended that the 
Subordinate Judge had no jurisdiction to take action against them 
a month or more after he had disposed of the cases in which the 
offences are alleged to have been committed. We have been re- 
férred to several decisions on the subject. A Full Bench of the 
Madras High Court (MILLER, J. dissenting) has held that the 
power conferred by section 476 of the Code of Criminal Procedure 
can be exercised by the court only in the course of the judicial 
‘proceedings, or at its conclusion, or so shortly thereafter as to make 
it really the continuation of the proceeding in the course of which 
the offence was committed, or brought to notice, see Atya Kanun 
Pillai v. Emperor (1), which followed a previous decisiop of the 
same court in Rahmadulla Sahib v. Emperor (2). he Madras 
High Court declined to follow the decision of the Bothbay High 
Court, Jn re Lakhmidas Lalji (8), in which the learned Judges said 


(1) [1908] 1. L, R, 32 Mad. 49. (2) .{ 1907] |. L. R, 31 Mad., 140, 
(3) [1907] beke iy 32 Both, 184, 


He waited for a month, 
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Civil that they were unable to find anything in the language of section 

rors 476, making it incumbent upon a courr, acting under it, to take 
Tak ° action, if at all,within any particular period or at any particular 
Panpey time. There is also a reported decision to the effect that action 


EMPEROR should not be taken by a court under section 476 before the close 


: of the case in which the offence is brought to the notice of the 
Chamier, J. 


court, See Emperor v. Rustomji Hormusji Tarwala(1). This Court in 
Girwar Prasad v. King Emperor (2) declined to follow the decision 
of the Madras High Court referred to above, and held ‘that a 
Munsif had jurisdiction to take action under section 476, eighteen 
months or more after the conclusion of the case in which the 
offences were said to have been committed, and in Nawal Singh 
v. King Emperor (8) Mr. Justice BANERJI upheld the order of a 
Subordinate Judge passed under section 476, several years after 
k the conclusion of the case in which the offences were said to have 
been committed. We agree with the view which has hitherto 
been taken by this Court that there is nothing in section 476 
which requires a court to take action, if at all, immediately after 
the conclusion of the case in which the offences are said to have 
been committed or within any fixed time thereafter. Cases can 
easily be imagined where it would be impossible or inadvisable 
to take action immediately on the conclusion of the case. In the 
present case the Subordinate Judge appears to us to have exercised 
a wise discretion in abstaining from taking action against the 
applicants until he knew that no appeal had been filed against 
his decision. It would have been useless to prosecute the appli- 
cants for the offences which they are supposed to have committed, 
if there had been an appeal in the case and the District*Judge had 
held that Musammat Mohra was not the daughter of Sheo Narain. 
We express no opinion on the merits of the case or on the advi- a 
s@bility of the prosecution which has been ordered. In our opinion’ 
the Subordinate Judge had jurisdiction to direct the prosecution 
of the applicants, and we have, therefore, no power to interfere 
with his*order. The application is dismissed with costs. 
Application dismissed. 
(1) 4 Bom. L. R., 778. (2) [1909} 6 A. L. J. Rọ 392. 
. (3) [1912] 9 A. L. J. R, 481. 


ee 
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ZORAWAR 
: versus 
EMPEROR.*® 
Sureties— Fitness of —Magisyate calling Police report—Admisssbility A 
evidence. n . 
. A person who was called upon to furnish security tendered certain per- 
sons as sureties. The Magistrate directed the Tehsildar andthe Police 
Sub- Inspector to report whether these persons were fit and proper persons 
to act as sureties. The Tehsildar reported in the affirmative but the Sub- 
" Inspector in the negative. The Magistrate acting upon the Police report 
rejected the sureties. Held the Police report was not admissible as evi- 
dence andthe Magistrate was bound to record the evidence of the fitness 
or unfitness of the’ sureties himself. 

CRIMINAL REFERENCE made by D. R. Lyle Esq., Sessions 
Judge of Agra. 

The parties were not represented. p°’ 

Referring Order. 

Zorawar was ordered by a Deputy Magistrate of the Muttra 
district to furnish security for good behaviour under section 118 of 
the Criminal Procedure Code. Two persons offered themselves as 
sureties. The Deputy Magistrate called for a report from the Teh- 
sildar as to the sufficiency of the security offered as to the fitness 
of these persons to‘act as sureties, The Tehsildar recorded the evi- 
dence of six witnesses who all stated that these two persons were 
men of position and respectability and were in every way fit to 
act as sureties and he also found that the security offered by them 
was sufficient. The Deputy Magistrate also called for a report from 
the Sub-Inspector of the police circle in which Zorawar lives, The 
~ Sub-Inspector reported that one of the persons was a nephew of 
“Zorawar and that the other appeared to be associated with Zorawar 
` in his criminal practices, TheeDeputy Magistrate thereupon ignof- 
ing the reoort of the Tehsildar and accepting the report of the 
Sub-Inspector passed an order declining ‘te accept the security 
offered. It is clear that the procedure of the Deputy Magistrate 
was illegal. He shpuld not have come toa rae Se as to the 
fitness or unfitness of the persons to act as sureties merely on a one- 
sided report of the Sub-Inspector which was not evidence, It 


was.for the Magistrate himself to make enquiries as to their fitness, 
*-Cr, Ref. No, 216 of 1915. 
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The Magistrate appears to be unaware of the ruling of the 
Allahabad High Court, 


(1) Emperor v. Pirthipal, [1898] A. W Nu 154, . 


which was followed in the cases of 


(2) Emperor v Tota, [1903] I. L. R., 25 All, 272, 7 
(3) Emperor v. Balwant, |1905, I. L. RI 27 All., 293. 


The case will be reported for the'orders, of the Hon’ble High 
Court after the explanation of the Magistrate has been obtained, 


The following judgment was delivered by 
TUDBALL, J.—In so far as the Magistrate’s order refusing to 


accept the sureties is concerned, that order must be set aside. It 
is so obviously basedeupon the report of the police which is no evi- 
dence in the matter. In the evidence on- the record fhere is no 
reason whatsoever to be discovered why the sureties should not be 
accepted. If any information was derived from the police report, 
it was the duty of the Magistrate to have taken evidence as to what 
was the basis of that report and he should have come to a decision 
thereon himself. I, therefore, accept the reference. I set aside the 
order of the Magistrate and direct that the sureties offered be ac- 
cepted, the necessary bond be taken and Zorawar released from 
prison. In regard to what the learned Sessions Judge has said in 
reference to alterations in the record of the case, I express no opi- 
nion, nor is it necessary for me to do so. . 


Order set aside, 


RASUL KHAN AND OTHERS . 
VEVSUS 


EMPEROR ® 


Penal Code (Act XLV of 1860), section 149 Assault to rescue cattle—Beating 


the deceased-—Common object. 

The applicant’s cattle were doing considerable damage to the crops 
belonging to complainants who drove them to the cattle pound. While 
they aA the way to the pound the accused came armed with Jathts, 
to rescue the cattle. At the command given by one of them the others 
assaulted the deceased-and beat him with the result that he died. Held 
that the offence was committed in pursuance of the common object and 
each one of the accused was guilty of an offence under section 302 I. P. C. 

“.#* Cr, A, No, 60 of tgr5. 
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CRIMINAL APPEAL from an order of H. E. Holme Esq., Sessions 
Judge of Aligarh. 
C. Dillon and Muhammad Hameed- Ullah, for the appellants. 
R. Malcomson, (Assistant Government Advocate) for the Crown. 
The judgment of the Court was delivered by . 
RICHARDS, C. J.—This is an appeal by nine persons against 
convictions under section 302 read with section 149 of the Indian 
Penal Code and sentences of transportation for life. The main 
facts of the case are proved beyond all possible doubt. The cattle 
of the accused’s party were trespassing and apparently doing 
considerable damage to the crop growing in a field belonging to the 
complainants. The complainants’ party droVe off the cattle and 
were bringing them tp the pound. Some twelve or thirteen persons 
rushed down armed with /afhis to rescue the cattle. Ranne Khan, 
appellant, at once gave the command to rescue the cattle and to 
use their /athis. The appellants’ party at once proceeded to carsy 
out the orders. One of the complainants’ party, a man named 
Lekha, ran away far about ten paces pursued by three men, all of 
whom are amongst the appellants, narnely, Rasul] Khan, Hakim Ali 
and Ashraf. They surrounded him, cutting off his retreat. All the 
witnesses agree that Rasul struck hitn with a /ath? on the top of 
the head. The witnesses also agree that he was struck by Ashraf 
and Hakim Ali. There is some discrepancy as to which of these 
two last mentioned persons actually struck him on the head but he 
was struck again on the head with a Jathi. He was struck with 
lathis even after he fell to the ground. The attack was unprovok- 
ed, save about the cattle, and the complainants’ party were unarmed. 
The medical evidence shows that Lekha received two fractures of 
the skull,—on the right and left temple. He also had a contusion 
over the left side of the chest and over the left eve. Death resulted 
„almost immediately. Another of the complainants’ party, named 
Chuta, received injuries, which caused compound fractures of both 
bones of the right arm and a simple fracture of the left arm. 
Another man Puran suffered compound fracture of the right ulna, 
We have first to consider what was the offence Which caused 
the death of Lekha.. ‘These blowson the head with /athts were 
undoubtedly sufficient in the ordinary course of nature to cause 
death. They were intentionally struck and death resulted. * The 
appellants’ party seem to have acted with cchsiderable ferocity and 
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cruelty. In our opinion the evidence amply justifies the finding 
that an offence under section 302 was committed. 


We have next to consider whether or not this, offence was 
committed in “ pursuance” of the common object of the appellants’ 
party. All the members of this party came down armed with 
lathis, and the man who seems to have Been the most influential 
amongst them, namely, Ranne, ordered them to use their /ashes, 
and the /athis were at once used with the result which we have 
stated before. Taking the evidence as a whole, we think that it is 
impossible to say that the offence which was in fact committed was 
not committed in “prosecution” of the common object. Section 149 
provides that where® an offence is committed by any member 
of an unlawful assembly in prosecution of the, common object of 
that assembly, every person who at the time of the committing of 
that offence is a member of the same assembly, is guilty of that 
offence.” Some attempt was made to show that. the killing of 
Lekha was a separate transaction, We think that this contention 
cannot be sustained on the evidence, and that all the appellants 
were members of an unlawful assembly at the time that Lekha met 
his death. On these findings the appeals must necessarily be dis- 
missed. We have no power to award any less punishment than 
the punishment of transportation for life. We think, however, 
it right to say that in our opinion the most guilty of the appel- 
lants were Ranne Khan, Rasul Khan, Ashraf and Hakim Ali, 
There is no evidence to show that Ranne struck any blow himself 
but he was undoubtedly more responsible than any one else. It is 
said that he is a very old man, perhaps this was the very reason 
why his advice was followed. It is difficult to draw any,distinction 
between Rasul, Ashraf and Hakim Ali. They were all beating 
the unfortunate Lekha at the same time, Rasul beyond doubt 
stPuck him one of the blows on the head which caused the fracture 
to his skull. If it were within our power to do so we would award ’ 
substantially less puptshment to the other appellants, We dis- 


miss the 2ppeals. 
2 Appeal dismissed. 
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IKRAM-ULLAH KHAN (Défendant) 
e. i, Ae versus 


MUHAMMAD YUNIS‘ALI KHAN (Plaintif)* ` 


Party wall— Tenants in common— Right of one to build without the consent of 


` the other. 


Where one of the owners of a party wall’ commences to build upon it 
without the consent of the other and the other interferes with his building, 

~ heis not entitled toan injunction to restrain the other co-owner from 
interfering. One of two tenants in common is not entitled to--build upon 


a party wall without the consent of the other tenants in common. Watson 
v. Gray, 14 Ch. D., 192; Kankayya v. , Narasimhula, I. L. R, 19 Mad, 38 
followed. 


SECOND APPEAL from a decree of Babu Khirod Gopal Banerji, 
Subordinate Judge of Budaun, modifying a decree of Babu Eo 
Nath, Munsif of East Budaun. : 


Claim for perpetual PEA &c.. 

The court of first: instance, dismissed. the dam, 
The lower appellate court modified the decree. 
Defendant appealed. a l 

Iqbal Ahmad, for the appellant. 
Shafi-us-saman, for the respondent.: 

The following jadgment was delivered ‘by ~” 


TUDBALL, J.—This appeal arises out of a suit brought by -the 
plaintiff respondent in which he asked the court for a'perpetual in- 
_junction to restrain the defendant from interfering with his building 
a certain wall. ` The parties aye owners of adjoining houses. Tre 


i plaintiff wished to build an upper storey on the room which is 


marked (A) in the plan attached to the plaint. The defendant 
objected. Hence the suit. `The plaintiff was desirous of ‘building 


“on the two walls running West and East and Nortk: and South 


which divide. the two houses. , There were other reliefs and other 

matters in the suit with which, however, we are not ‘concerned. on 

appeal, The question before me is whether or no the plaintiff is 
: “TE... 9 SOA No. 1132 of 19142. ae Oe MY 
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CIVIL entitled to raise the party walls in dispute without interference on 
pr “the part of the defendant, The court of first instance dismissed 
EN : the suit. The plaintiff appealed. His case was shat the party 
LAH Kuan walls belonged entirely to himself and that he had a right to build 

ae Geant upon them, The lower appellate court found asa matter of fact 
Yunis Aur that the party walls belonged to the plaigtiff and the defendant 
aa jointly. To use the lower court’s own expression it found that they 

Tuddall, J. were joint owners of these party-walls, This is a clear finding that 
the parties are tenants in common of the walls. The lower appel-° 

late court held that the plaintiff would be entitled to buildon that 

Z half of the wall which is towards his own house, and it, therefore, 
decreed the suit accordingly. The defendant has appealed. Two 

points are pressed, first of all that the question of tlee ownership 

of the wall is res judicata by reason of a previous decision and 

. the second is that on the findings of fact arrived at by the court 
below the plaintiff is still not entitled to build upon the party 

walls without the defendant’s consent. In regard to the question 

of res judicata there is no force in the plea for the simple reason 

that the portion of the wall now in dispute between the parties 

` was not in dispute in the former litigation, and therefore, the deci- 
sion in the latter cannot operate as res judicata. But the defendant, 

in my opinion, is entitled to succeed on the second plea raised 

„eee before me. The question of the right of one tenant in common of 
a party wall to build upon the wall or to interfere with it is one - 

which is covered by decisions. The case of Watson v. Gray (1) 

clearly lays down on principle that in such a case as this one of 

the tenants in common is not entitled to interfére with the party 

wall without the consent of the other tenant in common. The 

è same point was decided in the case of Kankayya v. Narasimhula (2), 
In that case one of two tenants in common of a party wall 

raised the height of the wall with a view to raise a superstructure 

of the wall, The other tenant in common who had not consented 

to the alteration in the wall but had suffered no inconvenienc 
therefrqm sued to”’enforce the removal of the newly erected 
portion. Itfvas held that the plaintiff was entitled to the relief 

sought and the ruling in Watson v. Gray,*was followed. ‘From 

the principle laid down in these decisions it is clear that the plain- 

tiff ig not entitled to build.upon the party walls in suit without the 


z (1) 14 Ch. D., 192.° ` (2) [1895] I. LR. 19 Mad., 38. 
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consent of the defendant and that the lower appellate court was CIVIL 
` . . . f . . a 
wrong in issuing an injuriction to the latter to prevent him from 1915 


interfering with the building of the superstructure which the plain- e Eee 
ea , , AM-UL- 
tiff wished to raise on the party wall. The appeal is therefore Lan KHAN , 
. . i . : . . e v. 
allowed. The plaintiff bas filed objections against the finding of MUHAMMAD 
the court below that the walls belonged jointly to the parties in YUNIS AnI 
i ee eee ~~ : KHAN 
suit. The decision is a decision on a question of fact and no error pana 
in law has been laid before me to vitiate that decision. The objec- Tudball, J. 
tions are, therefore, disallowed with costs. The plaintiff’s suit will 
stand dismissed with costs in all courts. The original court dis- 
missed the suit in foto. The plaintiff in his appeal to the court 
below only pressed the question of his right tô build on the party 
wall, ; . 





Appeal decreed. 
‘FULL BENCH. : 
IN THE MATTER OF A MUKHTAR?” Gk 
I 
Legal Practitioner-—Mukhtar—Appearing for complainants in assault case— — 
Proceedings relating to immoveable property—Whether can appear for 1915 
other party—Profersional misconduct. March, £9." * 


A mukhtar appeared in assault proceedings for certain accused persons. ae 
The complainant in the assault- proceedings instituted proceedings under RiGHARD 
section 145 Criminal Procedure Code and the mukhtar appeared for him. KNOX, J. 
The defendants did not offer to engage him. Held on the facts of the case BANERJI, J. 
that the mukhtar was not guilty of any professional misconduct. 


Professional gentlemen should appear as far as possible for the party 
who first employed them. e 


Rule issued to a mukhtar to show cause why he should not be 
lı debarred from practising. : è 
The judgment of the Court was delivered by 


RICHARDS, C.,J.—This matter is connectêd with a report against Bichards,0.J° 
a certain mukhtar. Itis said, that he has ara i in the 
course of different legal proceedings. In what is admitted to be 
the strongest case against him the chargeis as follows. Certain 
persons were accused ofan assault upon the servant of a zemindar. = 
The mukhtar appeared on behalf of one or more of the accused 
persons inthe appellate court. Later on the zemindars brought 

* Mis, o8 of 19r5. 
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proceedings under section 145 of the Code of Criminal Procedure. 
The property, the subject matter of this application by the zemin- 
dars, is said to have been the same property, a dispute about which 
led to the alleged assault. It is, therefore, said that the mukhtar 
“changed sides” and was thereby guilty qf unprofessjonal conduct. 
It must be borne in mind in the first place that when the mukhtar 
first appeared it was merely to argue an appeal upon the evidence 
that was on the record. 

The question in dispute in the proceedings under section 145 
would be as to who was in possession of the property. It does not 
necessarily follow that the mukhtar received any information from 
his first clients when he was appearing for them which could be 
used to their prejudice when he appeared forethe zemindars in the 
proceedings under section 145. There is nothing on the record to 
show that the mukhtar’s first client offered to employ him in the 
Second case, or that.they took any exception to his appearing in 
the case until the case was actually at hearing. Speaking general- 
ly it is quite clear that a professional gentleman should, as far as 
possible, stick to the side who first employed him. It might be'a 
very good practice if when gentleman were offered instructions in 
any connected case that they should at least inthe first place in- 
form their first client. In the present case it has not been proved 
to our satisfaction that the mukhtar has been’ guilty of any pro- 
fessional misconduct. 


The rule is discharged. . 
Rule discharged. 


O can 
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EMPEROR 
. versus 


MOHAN LAL * 
Code of Criminal Procedure (Act V of 1898), section 423 (1)—Retrial—Power 
of Fudge in appeal. ‘ 
A Sessions Judge has power to order a new trial when the case comes 
before him in appeal. King Emperor v. Maula Baksh, I. L. Rọ, 15 All, 205, 
referred to. This power should, however, be sparingly exercised anda 
retrial should nbdt,be ordered unless there are grave reasons for doing so. 
CRIMINAL REFERENCE made by H. Nelson Wright Esq, Ses- 
sions Judge of Bareilly. 
R. Malcomson, (Assistant Government Advocate) for the Crown. 
C. Ross Alston, for the opposite party. 
The judgment of the Court was delivered by 


“RICHARDS, C. J.—This, case comes before us as a reference 
from the learned Sessions Judge of Bareilly. Four persons Mohan 
Lal, Baldeo Prasad, Debi Sahai and Ram Gulam were all tried 
by a Magistrate on charges under section 408, read with section 114 


‘of the Indian Penal Code, and convicted. They all appealed to 


the Sessions Judge. He seems to have been of opinion that the 
case against Debi Sahai was not proved. He was also of opinion 
that the punishment awarded to the other three were insufficient. 
.He has submitted the case to this Court with a recommendation 
that we should acquit Debi Sahai, and enhance the sentences pass- 
ed on the other three. So far as his recommendation, that we should 
acquit Debi Sahai, is concerned, it is quite clear that it was his ditty 
to either dismiss or allow the appeal of Debi Sahai. The learned 
Sessions Judge ought not to have referred the case of Debi Sahai 
to this. Court at all. With regard to his recommengiation for en- 
hancement the learned Sessions Judge seems to ae overlooked 
the provisions of section 439 (iii) of the Code of Criminal Proce- 
dure which isas follows: “ Where the sentence dealt with under 


* Cr. Ref. No. 181 of 1945. 
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this section has been passed by a Magistrate acting otherwise than 
under section 34, the court shall not inflict a greater punishment 
for the offence which, in the opinion of such court the accused has 
committed, than might have been inflicted for such offence by a 
Magistrate of the 1st class”. “ The Magistrate of the first class has 
given the full amount of imprisonment alaei the law. It follows, 
therefore, that a higher sentence could not be passed without a 
retrial. Ifthe learned Sessions Judge thought that the case ought 
to be retried .by the Court of Sessions, he ought himself to have 


set aside the conviction and ordered a commitment under section 


423 (1) (6). That he has power to do this has been ruled 
in the case of King Emperor v. Maula Bukhsk(1). We think, how- 
ever, that the power of ordering a new trial, merely ‘for the pur- 
pose of enhancing the punishment, is a power that ought to 
be very sparingly exercised. We donot, for one moment, wish 
to be taken as saying that the offence for which the accused have 
been found guilty, (particularly under the present circumstances), 
was not a most serious one, Nor do we wish to say that it would 
not have been better if the accused had been committed in the 
first instance to the court of sessions, at the same time the sentences 
cannot be said to have been nominal sentences. There is a strong ` 
principle that a man ought not to be tried a second time unless 
there are very grave reasons for so doing. . 

The only order we feel bound to pass is that the record be 
returned to the learned Sessions Judge that he may complete the 
disposal of the appeals. 


We order accordingly. 
(1) [1893] I. L. R, 15 All, 205. 
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BHAJAN TEWARI 
> § versus . 
EMPEROR“ 
Furisdiction—Magistrate—Assistant—Power of Civil Court—Power to order 
sale or set it aside—Application informing him that an offence com- 
mitted. 

A obtained a decree for money against B. In execution thereof certain 
immovable property was ordered to be sold, and the execution was trans- 
ferred to the Collector of Basti under section 68, Civil Procedure Code. 
The property was sold and knocked down to C. È prayed for permission 
to deposit the sumedgcreed and five per cent. of the purchase money., He 
then presented a petition saying that he had made the reguired deposit. 
Subsequently he put in a petition tothe effect that some unauthorised 
person had paid the money into the Treasury, and that he had been com- 
pelled to put his thumb impression on a blank paper which was used for 
the petition aforesaid. This petition was presented to the Assistant 
Collector and that officer ordered &’s prosecution under section 182, 
Indian Penal Code :— 

Heid, that the Assistant Collector was not competent to deal with the 
application he having no powers as a Civil Court ; but he could pass it on 
to the Collector who could dispose of it asa Civil Court, and the applica- 
tion had not begn presented to the Assistant Collector in a judicial 
proceeding. A 

CRIMINAL REVISION from an order of Babu Shibban Lal, 
Magistrate, first class of Basti. 

R. K. Sorabji, for the applicant. ; 

. R. Malsomson, (Assistant Government Advocate) for the 

Crown. 

The following judgment was delivered by 

CHAMIER, J.—This is an°application for revision of an sender 
passed by an Assistant Collector of the first class in the Basti dis- 
trict directing the prosecution of the applicant*for an offence under 
section 182 of the Indian Penal Code. A question gight arise as 
to whether this appljcation should not have been presented under 
section 115 of the Code of Civil Procedure and not under Chapter 
32 of the Code of Criminal Procedure. But in the view I take of the 


case it is unnecessary to discuss the questiog, It appears that one 
*Cr. Rev. No. 117 of 1915 
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Bindhachal Tewari obtained a decree for money against Bhajan 
Tewari and others in the court of the Munsif of Basti. In exe- 
cution of that decree immoveable property was ordered to be sold 
and the execution of the decree was transferred under section 68 of 
the Code of Civil Procedure to the Collector of Basti. On October 
23rd, 1914, a sale took place and the ordberty was knocked down 
to one Ramphal Misra. On November 3rd, 1914, the judgment- 
debtor presented a petition under rule 30 of the rules made by 
the Local Government under sections 68 and 70 of the Code of 
Civil Procedure praying for permission to pay the sum decreed 
and five per cent of the purchase money. Next day he presented 
a petition in which he said he had paid in the sum required by 
rule 30 and he prayed that the sale might be set aside. On 
November sth, he put in a petition saying that some unauthorized 
person had paid the money into the Treasury and he charged 
Bansi and others with having compelled him to put his thumb im- 
pression on a blank paper which was subsequently used for the 
petition under rule 30. It is quite clear that the Assistant Collector 
to whom these applications were presented was a public servant 
and I will assume that a charge might properly be brought against 
Bhajan Tewari under section 182 of the Indian Penal Code in res- 
pect of the statements made by him in his third petition. On be- 
half of Bhajan it is, however, contended that the Assistant Collector, 
who ordered his prosecution, had no power to do so, not being a 
civil, criminal or revenue court. The Assistant Collector has the 
powers of a Magistrate of the first class; but the application was 
not made to him as a Magistrate, it is clear that it was not made 
to him as a revenue court, and it is beyond question that even if 
the officer in question could be regarded as a criminal’ or revenue 
court, the alleged offence was not committed before him or brought 
under his notice in the course of any judicial proceeding of a 
criminal or revenue court. The question is whether the Assistant 
Collector was, or had the powers of a Civil Court in respect of the 
application made by Bhajan Tewari. The rules made by the Local 
Governmentgabove referred to, contain provisions authorising a 
Collector to make over to any Assistant Collector of the first class 
any of the powers and duties conferred by the rules upon 
the Collector with certain exceptions. It seems that in respect 
of powers and duties delegated by the Collector to an Assistant 
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Collector of the first class the latter may be a Civil Court, for 
section 70 of the Code of Civil Procedure authorizes the Local 
Government to make rules conferring upon a Collector or any 
gazetted subordinate of the Collector all or any of the powers 
which the coyrt, that isf the Civil Court, might have exercised 
in the execution of the decree, if the execution had not been 
transferred to the Collector. Among the powers of a Collector 
which may not be delegated to an Assistant Collector under the 
rules are the powers to order a sale under paragraph (1) (c) and 
certain other paragraphs of the third schedule to the Code of Civil 
Procedure and the power to confirm a sale or set aside a sale under 
rule 32 of the Rules made by the Local Government. It thus appears 
that the Assistant Collector who has ordered the prosecution of the 
applicant had not power either to sell the property as a court or to 


‘confirm the sale or to’set it aside. The application in respect of 


which the prosecution has been ordered was presented to the, As-* 
sistant Collector. Possibly no objection could be taken to this; but 
the Assistant Collector could not deal with the application. He 
could only pass it on to the Collector who would then dispose of it 
with the powers of a Civil Court. It appears to me that so far 
as the application in question was concerned, the Assistant Collec- 
tor had not powers of a Civil Court and the‘application was not 
presented to him in the course of a judicial proceeding. That be- 
ing so, I must hold that the Assistant Collector had no power to 
order the prosecution of the applicant. I therefore. set aside his 


order. 
Order set aside 
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. l JANKI PRASAD (flaintif) 
VErSUS 
PARMESWAR DIN PANDEY (Defendant.)* 


Limitation Act (IX of 1908), article 164—Appltcation to set aside an ex-parte 
decree—Five years after the decres— Limitation— Revision. 


An application to set aside an ex-parte decree was made by the defen- 
dant five years after the decree was passed. The Munsif finding that the 
defendant had begn in jail at the time when the decree was passed, set it 
aside holding that he (the defendant) had not an opportumity of defending 
the suit and that justice required that it should be set aside. He did not 
consider the question of limitation. Weld that as an application for setting 
aside an ex-parte decree the application was barred by limitation and 

> that if it was treated as an application for review of judgment the Munsif 
“should have considered the question whether the applicant had shown 
sufficient cause for not applying sooner. 
CIVIL REVISION from an order of Babu Ram Saran Das 


Raizada, Munsif of Basti. 


Or 20th November 1909, a suit was decreed, ex-parte as against 
one ofthe defendants who was in jail. On 2oth December 1909, 
the wife of this defendant, purporting to holdea power of attorney 
on his behalf, applied to have the e+-parfe decree set aside, This 
application was dismissed for default on 29th January 1910. An 
application by the wife for restoration of her former application 
was ggain dismissed for default on 5th March 1910. The defen- 
dant aforesaid was released from jail in September 1913. Hewas 
ill at that time and continued to be ill for some time. On 18th 
March 1914, he applied to have the er-parte decree set aside, on the 
*allegation that he had no knowledge of it prior to 12th March 1914. 
The application was granted by the court, which said, “..... since 
he was imprisoned, in jail he was prevented from attending the 
court dnd properly defending the suit. Therefore in the ends of 
Justice I am of opinion that the ex-parte decree should be set aside 
and the defendant be given an opportunity of defending the suit,” 
An application in revision wa’ filed by the plaintiff in the High 
Court, 

°* Civ, Rev, No. 165 of 1914. 
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Pearey Lal Banerji, for the applicant—The application under 
Order 9, rule 13, Civil Procedure Code could not be entertained by 
the lowef court as it was made long after the limitation for such an 
application had expired. The summons inthe suit was served on 
the defendant personallygin jail ; therefore, under article 164 of the 
Limitation Act the starting point for the period of 30 days was the 
date of the decree and the application was hopelessly time-barred, 
The time cannot be extended; section 5 of the Limitation Act 
does not apply toan application like this.. So, the lower court 
could not entertain the application at all, and in doing so it has ex- 
ceeded its powers and acted without jurisdiction, a 

The. grounds upon which the lower court has granted the appli- 
cation are uñtenable ; for, the question whether the defendant was 
prevented by any sufficient cause from appearing on the date fixed 
arises only where the application is made within time, 

This is not a case where a question of limitation has been con; 
-sidered by the court and decided by it, whether rightly or wrong- 
ly. The Judge has said nothing about limitation and has acted as 
if he was independent of any law of limitation. But even if the case 
be regarded as one of an erroneous conclusion of law, it has been 
ruled that where a court upon an erroneous view of the scope of a 
section of an enactment applies it to a case to which it has no ap- 
plication it acts without jurisdiction. l 

—  Brajabala Devi v. Gurudas Mundie, [1906] I. 1. R., 33 Cal., 487; at p. 

496. i 

A court cannot by a wrong determination of the meaning of 
a statute or misapprehension of the true effect of the statutory 
provisions upon a subject give itself jurisdiction which it doés not 


possess. 
Shew Prasad v. Ram Chunder, [1913] 1. L. R, 41 Cal, 323; at 
Pe 341. é 


A question of res judicata also arises in the case. On the 
merits, too, the application has been wrongly granted. The de- 
` fendant’s wife has all along had knowledge of the decree and ap- 
plied to have it set aside. It is inconceivable that'the husband 
knew nothing till tle date of knowledge alleged by him. The 
property awarded to the plaintiff by the decree has been sold by 
him. to a third person who has not been made a party to these 


proceedings and complications will arise. e ee ee 
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Girdhari Lal Agarwala, for the opposite party.—The lower 
court had jurisdiction to set aside the er-parte decree which had 
been passed by itself. ` In such matters the inherent powers of the 
court are ample and not confined to the strict provisions of the 
Gode; and the court ‘can exercise its piscrction and grant the 
application for any valid reasons. 

Lalta Prasad v. Ram Karan, [1912] 9 A. L. J. R., 666. 

The court had power to treat the application as one for review 
of judgment and to entertain it on the ground that the defendant 
had been prevented by sufficient cause from appearing to defend 
the,case. On the merits the order is fully justified by the finding 
of the court, . 

The order under revision was a conditional ordér contingent 
on the defendant applicant depositing a certain sum for damages 
and costs. The final order was passed on 3rd August 1914. No 
revision has been filed against that order, 

Ifthe suit which has now been restored to its original number 
by the order of the lower court be decided adversely to the: 
plaintiff he can, when appealing from the decree, challenge the 
correctness of the present order on the ground that the application 
for setting aside the ex-parte decree was time-barred, 

Runglall Misser v. Tokhun Misser, (1876) I. L. R,2 Cal., 114. 

So, this other remedy being open to the plaintiff he is not en- 
titled to ask for interference in revision, 

The High Court does not interfere in revision on a question 
of limitation alone. The lower court undoubtedly had jurisdic- 
tion to deal with the application, If in dealing with it, it has com- 
mitted a mistake of law the jurisdiction of the court,is not there- 
by ousted. A court has jurisdiction to decide wrongly as well 
as rightly. i 
e Pearey Lal Banerji, in reply.—The question of limitation was 
patent on the face of the application`and had to be decided béfore 
the court had jurisdiction to act on it. The court did not apply 
its mind to fhe question at all. 

The judgment of the Court was delivered by 

CHAMIER, J.—This is an application for revision of an order of 
the Munsif of Basti setting aside a decree passed er-parte against 
the tespondent and restoring the case to the pending file. It ap- 
pears that the ex-parte decree against the respondent was passed as 
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long ago as 1909 when the respondent was in jail. Two applica- 
tions to set aside the decree were presented by his wife acting on 
a power of attorney from her husband. Both applications were 
rejected. The respondent was released from jail in September 
1913, and on March the g8th, 1914 he presented a third application 
which has resulted in the order against which this application for 
revision is directed. It is quite clear that as an application to set 
aside a decree passed er-parte it was barred by limitation under 
Article 164 Schedule I to the Limitation Act. Possibly, however, 
it might have been treated as an application by the respondent for 
review of judgment. In that case it was primd facie barred by 
limitation; but it was open to the Court to hgld that the respon- 
dent had eStablished sufficient cause for not preferring the appli- 
cation sooner. The 'Munsif did not consider whether the applica- 


‘tion was barred by limitation; but he set aside the decree on the 


ground that the respondent being in jail at the time of the hearing 
of the suit had been prevented from attending the court and de- 
fending the suit properly. After saying this he added “ Therefore 
for the ends of Justice I am of opinion that the ex-parte decree 
should be set aside and the defendant be given an opportunity of 
' defending the suit. ” It appears to us that the proceedings of the 
Munsif were irregular and possibly also without jurisdiction. He 
ought to have considered whether the application before him treat- 
ed as an application under Order 9, Rule 13 of the Civil Procedure 
Code had been made within time, or if he treated the application 
as one for review of judgment he should have considered whether 
the applicant had established sufficient cause for not applying till 
March 1914. He took neither of these courses and he assumed 
that he had jurisdiction to set aside a decree five years after it was 
passed simply because in his opinion the applicant had not had a 
fair chance of defending the suit. If he had taken up the questiqn 
of limitation and decided it wrongly we could not have interfered, 
But he did not apply his mind to the case which he had to decide, 
As it is, it seems to us impossible to allow his order to stand. We 
set aside the order and direct that the Munsif do take’ up the appli- 
cation of the respondent and dispose of it according to law. Costs 
of this application will be costs in the cause, 

B. K. M. ` Order set aside. 
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DWARKA PRASAD (Gefendant) 
Versus š 


RAJA RAM AND ANOTHER (Plaintiffs) * 


Limitation Act (IX of 1908) section 25—Hindi date mentioned in the bond, 
on which money repayable—Intention—English calendar— Application, 

Under the terms of a bond dated 24th July 1892, money was repay- 

able in eight years by eight yearly instalments, each instalment being 
payable on Magh Sudi Puranmashi, The last instalment was mentioned 
as payable on Magh Sudi Puranmashi 1956, corresponding to 14th Feb- 
rvary 1900. Suit for recovery of money was brought on 24th July, 1912. 
Held that the parties intended that payment of instalments was to be made 
on the Hindi dates mentioned in the bond and section 25 of the . Limitation l 
Act did not apply. eld alsothat the suit having been brought more 
than twelve years after Magh Puranmashi 1956 (the date on which the 
last instalment was payable) was barred by limitation. Lat1/-un-nissa vV. 
Dhan Kunwar, l. L. K., 24 Cal., 382, referred to. 

FIRST APPEAL from a decree of Pandit Suraj Narain Mujju, 

Subordinate Judge of Allahabad. 

Suit for sale upon a mortgage. The mortgage deed, the basis 
of the suit, was executed on 24th July 1892., The money was 
‘repayable in eight years by eight instalments, each of which was 
to be paid on Magh Sudi Puranmashi of each year. The eighth 
Magh Sudi Puranmashi was to fall on 14th February 1900, and 
the last instalment was to be paid on that date. .There was a 
further condition that on failure of three instalments the whole 
amount was to become payable. The present suit was brought 
on the 19th July, 1912. The defendant pleaded limitation in bar 
of the suit. The Subordinate Judge held that the suit having 
been brought within twelve years of the date when the eight years 
expired from the exeqution of the deed it was within time. 


Defendanj appealed. 


Sundarlal, for the appellant.—The mongy was payable by 
instalments, In default of payment of three instalments the whole 
amount was to become payable, Three instalments were not paid 
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and time therefore began to run from the default of the third instal- 
ment and the suit is barred by limitation. 

The amount of the deed was repayable by instalments. The par- 
ties had fixed the dates on which each instalment was to be paid. 
Each instalment was phyable on Magh Puranmashi and the last. 
Puranmashi fell on 14th February 1900, There is no doubt that 
the creditor could claim his money after the 14th February, 1900, 
and therefore timie began to run from that date. 

[Here he was stopped]. 

M. L. Agarwala, for the respondents.—There is an express 
provision in the deed that the money will be payable in eight 
years and the terms so fixed cannot be ignored; it is an essential 
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part of the agreenfent. The document having been executed on ' 


24th July, 1892, the eight years expired on that date in 1900 and 
the suit having been brought on I9gth July, 1912, it was within 
time. Section 25 of the Limitation Act applies to the case,which 
is governed by the English Calendar. The Hindi calendar is not 
applicable. He referred to 

Rango Bujajiv. Babaji, [1881] I. L. R, 6 Bom., 83, 

Latif-un-nissa v. Dhan Kunwar, [1897] I. L. R., 24 Cal., 382. 

[BANERJI, J.—Would the creditor’ be entitled to demand his 


money immediately after Magh Sudi Puranmashi 1956} 
- He had an option either to bring the suit or to wait for eight 
\ years provided by the bond. 

Sundarlal, was not heard in reply. 

The judgment of the Court was delivered by z 

BANERJE, J.—This appeal arises out of a suit brought by the 
plaintiffs to enforce payment of money due upon a mortgage exe- 
cuted on the 24th of July 1892. The question to be considered is 
whether the claim of the plaintiffs, which was instituted on tlfe 
19th of July 1912, is or is not time-barred. The bond provides 
that the amount secured by it should be paid in eight years “in 
this way that we shall pay interest on the whole amoynt 4foresaid 
at the rate of. twelve annas per cent per mensem and also Rs, 
500, out of the principal on Puranmashi of Magh Sudi of ‘each 
year. The first instalment of interest and that of principal shall 
be payable on Puranmashi of Magh Sudi 1949 Sambat., Similarly 
the instalment of principal and interest shall be payable each year 


he 


Banerji, J. 


DWARKA ° 
PRASAD 


š v. 
RaJa RAM 


Banerji, 


488 HIGH COURT [AL] R 


‘on Puranmashi of Magh Sudi. We the debtors shall pay without 


_ objection interest on the whole of the remaining amount and Rs. 


500, out of the principal year by year.” There is a fyrther clause 
in the bond that in case of default in the payment of three instal- 
ments, the creditors would be entitled to kalise the whole amount 
secured by the bond without waiting for the other instalments. 

Two contentions have been raised before us. The first is that 
default having been made in the payment of instalments, the whole 
of the amount of the bond became due when default was made in 
the payment of the third instalment, and accordingly calculating 
limitation from the date of that default the claim is time-barred. 
The second contentien is that in any event the whole amount of 
„the bond was repayable on Magh Sudi Puranmashi 1956, corres- 
ponding with the 14th of February 1900, and as the suit was 
brought after twelve years from that date it is equally barred by 
limitation. 

Holding the view that we do on the second point, it is unneces- 
sary to refer to the first point. We are of opinion that having re- 
gard to the terms of the bond the amount of it became payable at 
the latest on Magh Sudi Puranmashi of 1956, that -is to say, the 
date on which the eighth instalment was payable. It is true that 
in the earlier part of the bond it is said that the debt was to be 
repaid in eight years but this is qualified by the clause which fol- 
lows, namely, the clause stating how the eight years were to be cal- 
culated. The true test in a case of this kind is on what date were 
the plaintiff's entitled to demand their money if payment was not 
made gf the eight instalments fixed in the bond. If default 
was made on Magh Sudi Puranmashi 1956, correspondiñg to the 
14th of February 1900, there can be no doubt that the creditors 
would be entitled to demand their money on the expiry of ‘that 
dat®, and it would be no answer to ther demand for the money to 
say that they were bound to wait till the expiry of eight years cal- 
culated from the date ef the bond according to the English Calen- 
dar. The whole question turns upon the intention of the parties 
and it seems to us that in this case the intention, clearly was that 
payment of the instalments was to be made on the Hindi‘ dates - 
mentioned in the bond, and that the last payment was to be made 
on the date on which the cighth instalment was payable, namely, on 
Magh Sudi Puranmashi 1956, corresponding to the 14th of February 


VOL. XII] HIGH COURT. 489 


1900. In this view section 25 of the Limitation Act has no applica- 
tion to a case of this kind, 
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The learned counsel for the respondents relied on the case of e DWARKA 


Latif-un-nissa v. Dhan Kunwar(}), and the cases referred to therein, 
The provisions of the borf i in that case are not identical with those 
of the bond before us, and even in that case Mr. Justice Ameer Ali 
was of opinion that section 25 of the Limitation Act did not apply. 
He concurred with his learned colleague as there were doubts as 
to what the intention of the parties was under the document in that 
case. 


In our opinion the suit of the plaintiffs Js time-barred and 

ught to havg been dismissed. We accordingly allow the appeal, 

ie: aside the decree*of the court below and dismiss the suit with 
costs in both courts. 


M. L. N. . Appeal allowed. 
(1) [1897] I. L. Rọ, 24 Cal., 382. ° i 


ROBERT WILLIAM ANDERSON (Defendant) 


° 


versus 
THE BANK OF UPPER INDIA, LIMITED (Plaintif)* 


Deed—Construction—-Good-will and stock-in-trade pledged—~Schedule of stock- 
in-trade attached—After acquired stock. 

One G borrowed money from the plaintiffs and mortgaged the g8od-will 
and the Stock-in-trade (of which a list was attached) df his business. 
There was a covenant that in certain circumstances the plaintiffs could 
take possession of the stock-in-trade. There was also aclause that the 
stock-in-trade will not be transferred. The said stock was sold and wis 
replaced by another. Ona suit for sale being brought, Ae/d that the 
mortgage did not extend to the stock-in-trade which was acquired after the 
mortgage. Tapfield v. Hillman, 134 E. R, 884, followed, Coltman v, 
Chamberlain, 25 Q. B. D., 328, referred to. 

FIRST APPEAL from a decree of Babu Pirthi Nath, Gubsndinats 


Judge of Bareilly, -~ 
*F. A. No. 293 of 1913. * 
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Claim for recovery of mortgage money. 
The court of first instance decreed the claim. 


Defendant appealed. 

« Sundar Lal, for the appellant. i , 
B. E. O'Conor and P. N. Banerji, for the respondent. 
The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit brought by ` 
the Bank of Upper India claiming that they might be put into pos- 
session of the chattels, goods, stock-in-trade, book-debts, securities 
and moneys and the business belonging toa firm of merchants 
carrying on business under the style of Burton & Co., at Bareilly, 
or in the alternative that the Bank should* have a decree for the 
sum of Rs. 18,839-5-6 against the defendants jointly and severally 
and that in default of payment the business should be sold for the 
“realisation of their debt. 


The court below has given the plaintiff, Bank, a decree direct- 
ing the defendants to pay the sum of Rs. 18,839-5-6 together with 
interest and costs, and further that in the event of the amount in 
the hands of the receiver (who had already been appointed) not be- 
ing sufficient to pay the plaintiffs decree, the receiver should call 
for tenders and sell the business of Messrs. Buston & Co., with the 
“ good-will” &c as a going concern. 

We are informed that in execution of this decree the business 
has been sold as a going concern. 

The defendant Robert William Anderson has appealed. The 
Bank’s claim is based on a deed, dated the rith of, August 1911, 
executed by the defendant Graham in favour of the Bank of 
Upper India. The document commences by reciting that the 
“said Graham was indebted to the Bank and other persons and 
required a loan of Rs, 11,000. Then follows a covenant to repay 
the Rs. 11,000 by jmstalments. There is a clause which provides 
“if forthe preservation of the security hereby created it be neces- 
sary for the said Bank to make any advance. or to incur any other 
charge such advance or charge shall form part of this loan and be 
subject to the same stipulation about interest.” The document 
the proceeds as follows “and this indenture further witnesseth 
that for the due repayment of the money due under these presents 
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and other charges as above specified and interest or both as 
above stated and agreed upon, the said mortgagor doth hereby 
mortgage unto the said Bank its executors and administrators and 
assigns all and singular the several chattel’s, goods, stock-in-trade 
and things specially desgribed in the schedule hereto annexed hy 
way of secutity for the repayment of the loan and interest and 
charges thereon as stipulated above. Further he the mortgagor 
as beneficial owner doth hereby mortgage unto the said Bank its 
exectitors, administrators or assigns allthe beneficial interest of 
the said business of Messrs. Burton & Co., with the fixtures apper- 
taining thereto and also all the book-debts and other debts now 
due and owing to the said Percy Huburt Grahgm or Messrs. Burton 
& Co. upon account or in respect of the said trade or business and 
all securities for the same, to hold the same unto the said Bank, 
its executors, administrators or assigns for securing payment of 
the loan and interest thereon as stipulated.” There is a further 
clause authorising the Bank in the event of default to take over 
the property mortgaged. (This power was admittedly never exer- 
cised), There was a further clause mortgaging or charging a 
certain policy of insurance of the life of the said Percy Huburt 
Graham and finally a clause (hopelessly inconsistent with the en- 
tire object of the deed) that the mortgagor would not alienate any 
of the property mortgaged during the continuance of the secu- 
rity. Attached to this deed is a schedule of the goods which 
formed the stock-in-trade of Graham’s business at the time of the 
mortgage. ' 

The appellant Anderson who was connected by marriage with 
Graham, got a deed from the latter on the 31st of Augus? 1912. 
This document recites that Graham was indebted to Anderson in 
the sum of Rs. 22,854. This sum was made up of Rs. 15,000 
advanced at the time in cash, Rs. 3750 promissory notes executed 
in favour of Anderson by Graham, Rs. 1654 a decree against Graham 
by a creditor, and Rs. 2450 a debt due by Graham to another 
firm. This document provided for interest on the Rs. 45,000 at 
seven per cent. -It gave Anderson power to take possession of all 
the stock-in-trade irf the business. It provided that the stock-in- 
trade should be kept fully replenished and all new stock which 
was brought in should be regarded and treated as being pawhed to 
secure the debt, This document was foll8wed by another docu- 
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ment, dated the 31st of August 1912, which provided for the carry- 
ing on of the business by Graham as a manager at a salary of 
Rs. 200 per month, and a man of the name of Nortọn (who also 
was connected with both Anderson and Graham by marriage) 
Should be an assistant at a salary. The heed finally, provided that 
as soon as all debts and incumbrances had been discharged the 
business should belong to Graham, Anderson and to two Nortons 
in certain specified shares. 


There was considerable controversy in the court below as to 
whether Anderson had notice of the Bank’s mortgage when he 
made the further advance of Rs. 15,000 and got the documents 
of the 31st of August 1912 executed in his favour, The court 
below has found that he had notice but having regard to the view 
we take of the case, it is quite unnecessary for us to come to any 
decision on the question of notice. It is contended on behalf of 
the appellant that all that was mortgaged by the Bank’s mortgage 
of thë 11th of August, 1911, were (1) the articles which are speci- 
fied and set forth in the schedule to the deed ; (second) the good- 
will and (thirdly) the book-debts actually due at the time, that 
at the time of the mortgage and certainly at the time the receiver 
took possession of the-property, all the goods which were men- 
tioned in the schedule had long before been sold in the ordinary 
course of business and that the plaintiff's security did not attach 
to any goods that might have been subsequently purchased. (The 
appellant makes no claim to the policy of insurance). The appel- 
lant contends that under the terms of his indenture he was entitled 
to enter into possession of the business and to carry it on, that - 
all profits made during that time, or subsequently by the receiver, 
belong to him, and that the proceeds of the sale which is said to 
have taken place in execution of the decree also belonged to Him. 


He finally contends that in no evént ought there to have been a 
personal decree against him. 


_ On behalf of the respondent it is contended that on the true 
construction of the indenture of the 11th of August, IQII, any 
stock-in-trade which was purchased to replacd the articles specified 
in the schedule must be regarded as part of the Bank’s security, 
andethat accordingly they are entitled to all profits in the hands 
of the receiver as well*as to the entire proceeds of the sale, 
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In our opinion it is absolutely clear that the goods and chattels 
described in the schedule alone were mortgaged. We think that 
the good-will, of the business was also mortgaged. Mr O’Conor on 
behalf of the respondent has cited the case of Coltman v. Chamber- 
lain (1), That, was a casefof a mortgage of a “ship and in her boats, 
guns, ammunitions, small arms and appurtenances”.. The question 
arose as°to whether sundry articles of ship’s furniture purchased 
after the date of the mortgage were included in the security. It 
was held on the construction of the mortgage in that case that 
all these articles passed under the mortgage of the “ship” or as 
“ appurtenant” thereto. 

A case much more like the present is tHe case of Tapfield v, 
Hillman (2). In thatcase there was a mortgage ofan Inn together 
with “the furniture, stock-in-trade in, about, upon belonging to the 
Inn,” with a power on non-payment to the mortgagee to enter into 
possession of the Inn and “to take, possess, hold and enjoy all the 
goods, chattels, effects and premises.” The question arose as to 
whether or not stock-in-trade and goods acquired after the date of 
the mortgage were covered by the deed. PATTISON, J., at the trial 
held that on the true construction ofthe deed only the stock-in- 
trade, existing at the date of the mortgage, was pledged. TINDAL, 
C. J., COLTMAN, J., MANLE, J., and CRESSWELL, J., all concurred in 
holding that the after-acquired stock-in-trade was not subject to 
the mortgage. COLTMAN, J. says “It is not improbable that the 
parties intended that the security of the mortgagees should extend 
to the stock and effects brought upon the premises from time to 
time to replace that which was disposed of and consumed py the 
plaintiff in the course of his business. We can, however, only look 
to the language of the deed which clearly is not sufficient to in- 
clude property not on the premises at the time the deed was exe- 
cuted.” : . . 

If then the plaintiff's mortgage in the present case did not at- 
tach to the subsequently acquired stock, the’ Bank had no right to 
bring anything but the “good-will” to sale, and the “question 
whether or not Anderson had notice oftheir mortgage became 
quite immaterial. In our opinion the plaintiff Bank are not en- 
titled to the profits in the hands of the receiver, nor are they 

3 . (1) [1890] 25 Q. B. D., 328. ` 
(2) [1843] 6 Man and G., 245 (reprinted in 134 English Reports, p. 884.) 
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entitled to any portion of the proceeds of the sale, save so far as the 
same are attributable to or represent the “ good-will” of the busi- 
ness. In our opinion also the Bank are not entitled to a personal 


decree against the appellant. 

. It is unnecessary to decide the questiqn of the amount to realise 
which the Bank were entitled to bring the mortgaged property to` 
sale. It seems to us more than doubtful that they were entitled to 
add to their debt any sum that was not strictly paid or advanced 
for the purpose of preserving their security, eg, premium paid to 
keep up the policy of insurance. 

Before passing a final order in the case we think it desirable to 
refer an issue to the court below, namely, “ what portion, if any, 
of the proceeds of the sale represents the value of the ‘good-will.” 

* Issue remitted. 


HANSRAJ (Defendant) 
` N Versus 
RATNI (Plaintif) * a 
Limitation Act (IX of 1908), article 6a—Agency terminated—Receipt of money 
afterwards—Money had and received. 

The defendant was the agent of the plaintiff. The plaintiff terminated 
the agency by giving him a registered notice. Afterwards the defendant 
realised money on behalf of the plaintiff. More than three years after 

` the receipt of money by the defendant the plaingiff brought the present 


suit for its recovery. Held that the suit was one for recovery of money 
had and received and the claim for items received by the defendant more 


than three .years before the date of the suit was barred by limitation, 
under Article 62, Schedule | of the Limitation Act. 


SECOND APPEAL from the decree of D. Dawar Esq., District 
Judge of Saharanpur, affirming the decree of Chaudhri Syed 
Abdul Hasan, Subordinate Judge. 

Suit for possession of Birt Jajmani Bahis and recovery of money. 
The defendant was recovering centain fees from pilgrims. The 
plaintiff brought a suit for a declaration that she was the owner of 
the Bahis and that the defendant was recovering the monies as 
her agefit. The defendant denied the agency and alleged that 
the last owner of the Bahis had given them to him and he was 
making the collections on his own account, The court held in 
favour of the plaintiff. Thereupon the defendant brought a suit 


for a declaration of his right put the suit was dismissed. The plain- 
OSA. 206 of 1914 


g 
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tiff brought the present suit for recovery of the money which the Civiu 
defendant had collected inspite of the decrees passed against 1915 
him from the year 1905 to 1911. The suit was brought in Ig1i. 3 NER 
The defendant pleaded limitation in bar of the suit on the ground v 


‘that the agency had terdhinated in the year 1905 during the pen- RATNI 
dency of the first suit and whatever he had collected after that 
was not as an agent and should have been claimed within three 
years of the suit. The courts below decreed the suit. 

Surendro Nath Sen, for the appellant. The suit is barred 
by the provisions of Article 89 of the Limitation Act if the defen- 
dant be considered as the agent of the plaintif. The plaintiff . 
,.had put an end to the agency in the yea» 1905 and the article 
mentioned above allows him three years from the date of the 
termination of the “agency. If the suit be not governed by that 
article the only other Article applicable is 62. The defendant ° 
had_no business to receive the money.on account of the plaintiff 
and the claim must be taken to be one for money had and reseived. 

The plaintiffs claim for the period anterior to three years before 
' suit was clearly time-barred. R 

Jawaharlal Nehru (for Motilal Nehru), for the respondent, . 
The defendant was dismissed in 1905 but he continued to act 
as agent. He took the duties of the agent upon himself and the 
plaintiff ratified his action by her silence. He therefore must “ve 
render an account of the agency. The plaintiff's right was declared . 
by the High Court in 1g10 and it was immediately after that 
that the present suit was brought. 


Lyell v, Kennedy, [1889]. 14. A. C., 437. 


Surendro Nath Sen, in reply cited : 
Durant and Co. v, Roberts and Keighly, Maxeted and Co. [1900] 1 Q. A 
B. D., 629. ; 


Pollock’s Law of Contract page 549. 
- The judgment of the Court was delivered by ; 

RICHARDS, C. J.—This appeal arises out of a suit in which the Zichards,c.y. 

plaintiff prayed for an account of certain inĉome which the defen- 

dant is alleged to have received as her agent and for a decree for 

the amount of sugh income when ascertained and also for the 

recovery of papers and books containing the names of /ajmans, 

The plaintiff’s case was that her husband was a Ganga-purohit at a 

Hardwar, that on his death she handed over the books, etc, to 

the defendant who undertook to make use of them as her agent 
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and to pay her over the income which was derived from pilgrims. 


_ There had been previous litigation between the parties commenc- 


ing in the year 1905 and finally decided by the High Court in 1910. 
The decision was altogether favourable to the plaintiff who was 
held to be entitled to the books and tf the amount received by 
the defendant. The present suit was instituted on the roth of 
February 1911. The relief claimed is substantially the same as that 
claimed in the previous suit, the difference being that an account 
was claimed for the period between the institution of the previous 
suit and the commencing of the present. 


Both courts have held in favour of the plaintiff. On the gene- 
ral merits we entifely agree with the decision of the court below. 
As to the decree, however, we feel that it must sbe modified. The 
plaintiff had determined any agency which existed between her 
and the defendant in the year 1905. From that time on the 
defendant in no way collected the income as the agent of the 
plainfiff. He did not hold himself out as her agent; on the con- _ 
trary he was insisting upon collecting the income on his own, 
behalf, wrongfully making use of the books which contained the 
names of the pilgrims. In our opinion the only form of the suit 
in which the plaintiff is entitled to relief is for money had and 
received by the defendant for her use. Article 62 of the Limita- 
tion Act provides that such a suit must be brought within 3 years 
from the time of the recefpt of the money. We must accordingly 
modify the decree of the court below by directing that the accounts 
shall be limited to an account of the income received three years 
before, the institution of the present suit. In all other respects 


- we affirm the decree of the court below. As the appeal has sub- 


stantially failed the appellant must pay the costs of the respondent. 
M. LN, Decree modified. 


~ 
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DHARAM SINGH AND ANOTHER . 
i . VEFSUS 
JOTI PRASAD * 
Magistrate—Power to discharge—Discretion—Evidence of prosecution dis- 
believed or defence evidence believed. 

When a Magistrate has heard the evidence of the prosecution with 
entire disbelief, when he considers himself in a position to show that the 
prosecution witnesses are totally unworthy of credit, and a fortiori when, 
after examining certain witnesses named on behaff of the accused, he has 
come to the conclysion that evidence given by them is reliable and dis- 
proves that given by the prosecution heis well within his discretion in 

. discharging the accused. Fattu v. Fattu, I. L. R., 26 All, 564; Sheo 
Baksh v. King-Emperor, 9 C. W.N., 829; In re Bat Parvati, I L. R. 35 
Bom., 163, referred to. 5 

CRIMINAL MISCELLANEOUS application for transfer, under sec- 
tion 526 of the Code of Criminal Procedure, of a case pending in 
the court of F. J. Cooke Esq., District Magistrate of Saharanpur. 


C. Dilton, G. P. Boys and Nehal Chand, for the applicants. 


W. Wallach and Satya Chandra Mukerji, for the opposite pan 


A. E. Ryves (Government Advocate), for the Crown, 
The following judgment was delivered by 


PIGGOTT, J.—As long ago as the 27th of January 1914, a 
serious riot accompanied, with loss of life, took place at a certain 
village in the Saharanpur district. A number of persons wefe put 
on their trial and convicted of offences punishable under sections 
148 and 894 of the Indian Penal Code. They appealed to this 
Court and their appeals were disposed of by an order dated the 
27th of July 1914, by which the appeals of three of the appellants 
were allowed and those of the*remaining appellants dismissed 
subject to some modification of the sentences passed. „In the 
course of the enquiry and trial ending with the appellate judgment 
of this Court above referred to, a question arose as to whether there 
was not reason to suppose that the persons put on their trial in 
that case had been acting under the instigation of other and more 
influential persons, who though not present at the riot themselves, 

* Cr. Misc. No. 8 of 1915. 
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had been guilty of avetment of the same within the meaning of the 
Indian Penal Code. An enquiry was ordered against two persons, 
Rana Dharam Singh and Durga Prasad, and one might have hoped 
that this enquiry would long since navel been terminated in the’ 
conviction of these persons, or in their’acquittal, or in their final 
discharge. The proceedings were unfortunately delayed by an 
application for transfer made to this Court, the groundlessness 
of which has been sufficiently exposed by the actual result of the 
snbsequent proceedings. This Court having refused to interfere, 
the enquiry against these two persons came before a joint Magis- 
trate of ability and experience, who had not long previously been 
exercising the powéts of a Sessions Judge. He recorded the evi- 
dence jor the prosecution, examined the accused persons, and at 
their request, exercised the discretion conferred upon him by section 
212 of the Code of Criminal Procedure to summon and examine 
eome of the witnesses named in the list given to him on behalf of 
the said accused. As the result of his enquiry he discharged both 
the accused. An application was thereupon filed in the court of 
the District Magistrate of Saharanpur by a gentleman of the name 
of Rai Bahadur Lala Jyoti Prasad, who appears to have some 
interest in the success of this prosecution, asking the District 
Magistrate to exercise the powers conferred upon him by section 
436 of the Code of Criminal Procedure, to order Rana Dharam 
Singh and Durga Prasad to be committed for trial before the 
Court of Session. The matter was again brought hefore this Court 
on an application for transfer. Unfortunately the proceedings in 
this Gourt were delayed by various accidental cricumstances, and 
it became a question whether this proceeding could be allowed to 
drag its course much longer without scandal to administration of 
justice. I finally called for the record of the proceedings in the 
joint Magistrate’s court, and gave netice, both to the prosecution 
and to the defence, that I proposgd to take the whole matter up, in 
the exercise of thg -revisional jurisdiction of this Court. I have, 
to-day, examined the record, considered the evidence in detail and 
heard the arguments addressed to me on both sides. ‘here has 
keen some discussion also an a point of law ‘which is supposed to 
arise with regard to the discretion of a Magistrate in conducting 
an ehquiry preliminary to commitment. The law so far as this 
Court is concerned seéms to have been definitely laid down in the 
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case of Fattu v. Fattu(!), where some older cases of this Court are CRIMINAL 


referred to and considered. It has been urged upon me in argu- *Igis 
ment that the learned: Judges of the Calcutta High Court, as fore Dawei 
instance in the case of Qheo Bakhsh v, King-Emperor(®), have taken SincH 


: : +: : : ° v. 
a somewhat different view regarding the discretion of a Magistråte JOTI PRASAD 


under the circumstances stated. One iearned Judge of that court 
laid it down, in effect, that a Magistrate conducting such prelimin- 


Piggott, J. 


ary enquiry had only to consider whether there was evidence 
against the accused person or persons upon which a jury could 
lawfully convict them of the offence alleged against them, and 
if he found tbat this was so, had no discretion but to commit 
the accused for trial. This does not seem ®ĉto me to follow from 
the provisions of eęctions 209 or 210 of the Code of Criminal 
Procedure, and seems scarcely consistent with the provisions of 
the second clause of section 213 of the same Code. The Bombay ° 
Hign Court, Jø re Bai Parvati (8), has held, in express terms, that, 
where a committing Magistrate finds that there is no evidéñte 
whatever, or that the evidence tendered for the prosecution is 
totally unworthy of credit, it is his duty, under section 209 of the 
Criminal Procedure Code, to discharge the accused. In my opinion 
when a Magistrate nas heard the evidence for the prosecution with 
entire disbelief, when he considers himself in a position to show ee 
that the prosecution witnesses are totally unworthy of credit, and 

a fortiori when, after examining certain witnesses named on behalf 

of the accused, he has come to the conclusion that the evidence 

given by them is reliable and disproves that given by the prosecu- 

tion witnesses, he is well within his discretion in discharging the 

accused. ‘The question then before me is merely whether 

there has been a wrong exercise of this discretion. in the present 

case, By calling up the matter in revision I have virtually taken 

upon myself the exercise of the discretion conferred by law on a 

District Magistrate or a Court of Sessions. My reasons for doing 

this I have already explained. I think it 4s expedient that this 

matter should be disposed of once for all, either by my directing the 
commitment of Rana Dharam Singh and Durga Prasad to the 

Court of Session or by an order dismissing the application of Rai 
Bahadur Lala Jyoti Prasad against the order of discharge. Jn my 

(1) [i904] I. L. R, 26 All, 564. (2) [1896] 1 C. W. N. 829. . 
(3) [igog}] 1. L. R, 35 Bom. 163. 
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opinion the reasons given by the Magistrate in the present case for 
discrediting the prosecution evidence are sound and convincing. 
.As regards some of the witnesses incidents had occurred in the 
course of the enquiry by which their evidgnce was thoroughly dis- 
crèdited, and it would have been something ofa scandal to the 
administration of justice to perrnit the same witnesses to repeat their 
false.evidence, with necessary corrections and amendments, in the 
presence of the Sessions Court. The witness Harbans was asked 
in cross-examination a question so entirely relevant and proper that, 
after perusal of his evidence-in-chief, this was the very first question 
which presented itself to my mind and I enquired whether it had 
not been put to the gvitness. After fencing with it for a while, the 
witness ended by refusing to answer it at all. It would have been 
most improper to have allowed this witness to appear again asa ` 
prosecution witness against the accused persons and the joint 
Magistrate would have exercised a sound discretion in taking im- 
mediate notice of the gross contempt of court committed by him. 
During the examination of another witness an episode occurred 
from which the joint Magistrate inferred, and in my opinion rightly 
inferred, that the prosecution witnesses were being improperly 
coached outside the court room with reference to what was going on 
inside. These are sufficiently weighty circumstances for considera- 
tion. Apart from them {am satisfied that theevidence which the 
joint Magistrate declined to believe is unworthy of credit. The 
witnesses are not speaking of anything which actually occurred in 
their presence. Whether there was or wasnot a gathering at the 
building, which they speak of as the zamindar's dera, on the night to 
which their evidence refers, I am confident that these witnesses 
were not present at that gathering and did not see of hear what 
they profess to have done. The order of discharge in this case isa 
very proper one and is not to be interfered with, It may be taken 
that I have exercised the powers of this Court under section 526 
clause (3) and also under section 439 of the Code of Criminal Proce- 
dure to call up the pending application of Rai Bahadur Lala Jyoti 
Prasad from the cofrt of the District Magistrate of Saharanpur to 
this Court, and my order thereon is that this application be, and it 
is hereby, dismissed. š 
Proceeding set aside. 
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MAHARAJAH SIR RAVANESHWAR PRASAD SINGH 


AND OTHERS (Appellants) 
VErSuS 
BAIJNATH RAM GOENKA AND OTHERS (Respondents) 
Revenue Sale in Bengal—Specification of Property in Notification of sale— 
Ijmali (residuary) Share—Bengal Land RevenueSales Act, 1859 (Act XI 
of 1859) sections 6, 10, 11 and 33—Cods of Civil Procedure—Leave to with- 
draw suit, : 

In a notification of sale for arrears of revenue under Act XI of 1850, 
the specification of the property must be sufficiently definite and clear to 
induce likely buyers to appear and bid at the sale. The particularsahould 
be sufficient in themselves, without reference to the Collector’s office, to 
inform purchasers what they are invited to bid fer. 

In a large zemindari numerous separate accounts had been opened under 
sections to and 11 of Act XI of 1859. The residue, for which no such 
account had been opened, fell into arrears and was put up for sale. In the 
sale notification the property to be sold was described as “ Ijmali share 

“which cannot be specified, excluding the separate accounts.” A list of 
these accounts, 148 in number, followed. 


Held, that having regard to all the circumstances the notification did 
not comply with the law, and their Lordships finding on the facts that the 


plaintiffs had sustained substantial injury in consequence, the sale was 
set aside. 


Case in which Privy Council allowed the suit to be withdrawn, with 
liberty ta bring a fresh suit. 
APPEAL from a judgment and decree of the Calcutta High 
Court, reversing a judgment and decree of the Subordinate Judge 
of Monghyr, ° 


Section 33 of the Bengal Land Revenue Sales Act, 1859 (Act 
XI of 1859) provides that :— $ 3 

“ No sale for arrears of revenue or other demands realizable 
in the same manner as arrears of revenue are realizable, made 
after the passing of this Act, shall be annulled by a court of justice 
except upon the ground of its having been made contrary to the 
provisions of this Act, and then only on proof that the plaintiff has 


sustained substantial injury by reason of the irregularity com- 
XIII 64 R 


CIVIL 


1914 





November Sra 


$ áth. 


1915 


January, 19. 


LORD 


DUNEDIN, 
LORD ° 


SHAW, 


SIR JOHN 


EDGE, 


MR. AMEER 


ALI. 


te 


502. PRIVY COUNCIL [A. L. J. R. 


CIVIL plained of:and no such sale shall be annulled upon such ground, 

1918 unless such ground shall have been declared and specified in an 

—— «appeal made to the Commissioner under section 25 of this Act.” * 
MAHARAJA 


` SIR The main question for determination fm this appeal was as to 
a as the validity of a revenue sale held on the 9th September 1901, for 
Prasad _ arrears of Government revenue. 
See The property sold was the residuary or balance» share of the 
a ri 15 annas 6 dams share of mahal Bisthazari. Separate accounts 
Gognga were constantly being opened under sections 10 and 11 of Act XI 
of 1859 by co-sharers who desired to pay their share of Govern- 
ment revenue separately, At the time when the balance of the 
15 annas 6 dams sh®re fell into arrear and was put up for sale, 
there were 148 of these separate accounts, whigh apparently com- 
prised for the greater part of the 15 annas 6 dams share, (the sadar 
e jama of the balance being Rs. 2615 only, while that of the whole 
16 annas was Rs. 61,809.) The 15 annas 6 dams share contained 
360 Villages, and it was ultimately found that 31 only of these fell 
within the balance or residuary (ijmalt) share. l 
In the notification of sale the share to be sold was identified 
by exclusion only, £. ¢, by specifying what parts of the 15 annas 
6 dams share were not to be sold. The particular villages or parts 
of villages which were to be sold were not directly indicated, but 
a list of the 148 properties which were not to be sold was given. 
The property put up for sale was purchased by the respondent 
Baijnath Ram Goenka for Rs. 33,500, The appellants applied first to 
the Collector and then tothe Commissioner to set aside the sale, on 
the grounds (inter alia) that the notification was insufficient and 
that ôn that account the property had fetched an inadequate price, 
° but their applications were dismissed. They then preferred the 
present suit in the court of the Subordinate Judge of Monghyr, 
claiming that the sale should be set aside on’ the above grounds 
and asking for possession and mesne profits. A further claim 
was preferred by cerfain of the plaintiffs that two villages or parts 
of villages Mirzaganj and Matasi, belonging to them, but not 
included in the ijmali share, had been wrongly claimed by and 
made over to the first respondent in virtue of the sale. 


k : The Subordinate Judge decreed the suit in full, He found that 
the villages Mirzaganj and Matasi were not paid out of the ijmali 


* Amended during the pendency of this suit by Act I of 1903. 
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share, On the main issues, he held that the specification of the CIVIL 

share to be sold was defective, in fact that the notice “contained igis 

no specification at all,” thatthe price realised was very inadequate, , MAHARAJ 
_ the property being actudly worth from Rs. 1,75,000 to Rs. 2,09,000, SIR 
-and that the inadequacy was the direct result of the non-specifiea- aed d 
‘tion. He therefore set aside the sale. PRASAD 


On @ppeal the Calcutta High Court (Rampini and Sharf-ud-din, suck 
JJ.) reversed this decision. They held that the suit was bad for gery 
-misjoinder of plaintiffand of causes of action, as only some and not Gornxa 
allof the plaintiffs had claimed the villages Matasi and Mirzaganj l 
‘and’ the causes of action with regard to these villages and the š 
residuary share being different and distinc, Applications, first 
oral and then in writing, were made to them to amend the plaint by 
_ allowing the claims with regard to these villages to be ‘withdrawn, 
but were not granted : the reason assigned being that “ We think it ° 
unnecessary to grant their prayer, because on the view we take of 
the ‘other pleas raised by the appellant, we consider the suft must 
fail on the facts?” The High Court, however, concurred in the 
Subordinate Judge’s findings of fact with regard to these villages. 
On the main point, as to the sufficiency of the notification, the $ 
‘High Court held that it was adequate on the principal “ ig certumest 
quod certun reddi potest:” that no intending purchaser could 
justly say that hé was misled; and that as it had been found 
possible to work out after the sale, what was being sold, so this could 
have been done before the sale, if any one had chosen to do it. 
They also found that the price realized was not inadequate, 
taking into consideration (1) the expenses of litigation which the 
purchaser” (at a revenue sale) had inevitably to incur and (2) the 
amount due under certain decrees and incumbrances for which the * 
_property:sold was liable ; and furthér held that even supposing the 
property to have been sold*for an inadequate price, there wafno 
‘satisfactory evidence to show that the paucity of price was in.any 
R way due to the non- specification of the mauzahs in the notice of 
sale. 

The appellants, preferred the present appeal. 

Sir Erle Richards, K. C., and Dunne, for the appellants. The 
notification under sections 6 and 13 of Act XI of 1859 was bad as it baa 
did not identify the property. Nobody knew what was being sold, 
with the’result’ that the sale was for an under-value. The notice did 
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not and could not tell purchasers what they were buying (Read 
sections IO, II and 13 of Act XI of 1859; and referred to the form 


„contained in the Manual of Revenue and Patni Sales Law, pub- 


lished in 1902 by the Bengal Board of Rgvenue) column 5 ofthat 
form is headed “ if only a share is to be sold, specificatfon of such 
share.” The specification must be such as to give intending pur- 
chasers reasonable information as to what is to be seld. The 
notice must be clear and not misleading. Where separate accounts 
have been opened for specific portions of land, as opposed to por- 
tional shares, the land itself should be identified. 
Hem Chandra Chowdhry v. Sarat Kamini Dasya, [1900] 6 Cal, W. N. 
526, ° ` 
Ismail Khan v. Abdul Asis Khan, [1905] I. L. ti 32 Cal., 502. 
Wilson, J in 


Ram Narain Koer v. Mahabir Pershad Singh, una L L. Rọ, 13 Cal, 
208, 


when he said that it was unnecessary, in selling ashare inan 
estate,*to specify the mauzahs of which that share is made 
up, was not laying down any general rule: the context shows 
that he was referring to a case where separate accounts had 
been opened under section Io of the Act, (shares held in co- 
tenancy) and not to cases where, as here, there are separate accounts 
under section 11 of the Act (for specific portions of land). With 
regard to the inadequacy of price, there is no evidence on the 
other side. The Sub Judge has found in our favour, and his view 
and not that of the High Court is correct. It must no doubt be 
shown that the inadequacy of price is the result of the irregularity 
in the sale proceedings, 
Pasadduk Rasul Khan v. Ahmad Husain, [1893] L. R., 20 1. A.n 76, 
but here there is evidence on which this way will be found. 
[Evidence was then read] | 

o DeGruyther, K. 6. and Dude, for the respondents.—The speci- 
fications in the notifications were sufficient. Full details as to the 
property were available to intending bidders in the Collector’s 
Office. What it is nêcessary to specify in the notice itself is the 
revenue unit to be sold, whether it bea whole estate or a share 
of an estate. It is not necessary to give detailg showing what such 
unit consists of. These details can be found by referring to the 
Touzib register in the Collector’s Office. 


Ismail Khan v. Abdel Asis Khan, [1905] I, L. R., 32 Cal., 502, 
“Dilchand Mahte v, Baijnath Singh, [1903] 8 Cal. W, N., 337. 
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Amina-nissa Khatoon v. Secretary of State for India, [1884] 1. L. Ry 
10 Cal., 63. 
Also referred to Bengal Act VII of 1868, section 6 and Bengal 


Act VII of 1876, section h) The observation of Wilson, J., in 
Ram Narain Koer v. Mahabir Pershad Singh, [1886] I. L. R., 13 Cah, 
208, 


are applicable to all cases when separate accounts have been opened 
under Act XI of 1859, whether under section 10 or section II. 
Further the High Court have rightly held that even if there were 
an irregularity, there was no substantial injury. They have based 
their valuation of the ijmali share upon the road-cess return, 
made under section 20 of the Cess Act (Bengal Act IX of 1880), 
such return*is the best evidence of value. Even supposing. that 
the price was inadequate there is nothing to show that the inade- 
quacy was due to the irregularity complained of. It might have 
been equally well due to the fact that the sale was a forced sale. 

Sir Erle Richards, K. C, replied. ° 

Their Lordships’ judgment was delivered by 

Mr. AMEER ALI—This is an appeal from a judgment and 
decree of the High Court of Bengal, dated the 1st of May 1907, and 
the question for determination relates to the validity of a sale for 
arrears of revenue held under Act XI of 1859 ofa share of an 
estate called Mahal Bisthazari situated in the district of Monghyr. 

The case offers an illustration of the extreme complexity of the 
land-system existing in Bengal. A 15 annas 6 dams share of Mahal 
Bisthazari seems to have been in existence as an independent fiscal 
unit for a considerable time. It includes 360 villages, and,in the 
Collector’s register is entered as bearing Touzih No. 336, which 
marks its position as a separate revenue-paying estate. 

As is usually the case in Bengal and elsewhere in India, alarge 
number of persons possess pfoprietary rights in this mahal; they 
own specific shares, some in one village only, others in several 
villages. Ordinarily the whole estate held m,this wise is liable to 
be put up for sale for default in the payment of Government 
revenue. But Act XI of 1859, which lays down the rules for the 
realisation of the revenue payable to the State, provides (by section 
10) that “a recorded sharer of a joint estate held in common 
tenancy,” or (by section 11), “a recorded sharer of a joint Share 
whose share consists.of a specific portion of the land of the estate, ” 
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‘may apply to the Collector to open a separate account for the pay- 
ment of his share of the revenue separately from the others. These 
separate accounts in respect of separate shares ensure that no 
share of an estate other than the one in dae of which the default 
had occurred should be exposed to sale (section 13) until and un- 
less the highest offer for that share does not equal the amount of 
the arrear (section 14,) when the whole estate becomes liable to be 
‘put up to sale. 

In accordance with the provisions of sections 10 and 11 of Act 
XI of 1859, 148 owners of specific but undivided shares in Mahal 
Bisthazari applied for and obtained from the Collector separation 
of accounts. This‘left, however, a large residue, commonly called 
the gmafi or joint share, the owners of which remained jointly 
liable for the revenue due in respect thereof. 

In August Igo, this s7a/¢ share was found to be in arrears for 
ethe March and June &zs¢ or instalment of Government revenue, 
amounting to Rs. 604, and it was advertised for sale on the gth of 
September 1901.. An application appears'to have been made to 
the Collector for postponement of the sale, which, however, was 
refused, and the sale was held on the advertised date, when the 
property was purchased by the defendant respondent, Baijnath 
Goenka, fora sum of Rs. 33,500. 

An appeal to the Commissioner of the division, preferred by 
the owners of the zjma share, under section 25 of the Act, having 
been dismissed, the plaintiffs brought their suit in the court of the 
Subordinate Judge of Monghyr for the annulment of the sale. The 
‘grounds on which they base their action are exactly the same as 
those they urged before the Commissioner. These grounds are set 
forth with sufficient distinctness in the 18th paragraph of the plaint 
sub-clause (¢), which is in these terms:— . l 
° | “That the description of the ijmals share given in column 5 of the said 

notification was incorrect, insufficient, and misleading, and, having regard 
to the nature of the, interests included in the said ijmaliaccount and to the 
factthat it was constantly fluctuating, a fuller and more specific descrip- 
tion thereof, with particular reference to the villages and the diverse interests 
making it un, should have been given, all materials for the same being 
available to the Collector in his office. The omission to give such detailed 
description of the ijmali account has largely affected the sale and value of 
the property sold.” . 
Shortly stated, the points at issue resolve themselves into two 


questions—one ‘of law and the other of fact: (1) Whether, having 
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regard to the purpose in view, the specification of the property in 
the sale-notification wasin accordance with the provisions of the 
law; and (2) whether, in case the requirements of the law had not 
been complied with, th@ plaintiffs, by reason of the irregularity, 
had sustained substantial Injury. 

The Trial Judge found both. questions in favour of the plaintiffs. 
He held in effect that the specification was insufficient and defective, 
and that in consequence thereof the property was sold at a gross 
under-value, He accordingly made a decree annulling the sale. The 
High Court, on appeal, came to a directly opposite conclusion on 


. both points, and reversing his judgment, have dismissed the plain- 


tiffs’ action. N r 

In these tircumstances it becomes necessary, in their Lordships’ 
opinion, to consider éarefully the description or specification which 
the Trial Judge holds to be insufficient and irregular, and which 
the High Court, on the other hand, regard as sufficiently comply. 
ing with the requirements of the law. ° 

Act XI of 1859 is a stringent enactment for the realisation of 
arrears of revenue; at the same time it provides certain safeguards 
for the protection of the interest of the defaulter so that he may 
not be unnecessarily prejudiced. Among these safeguards are the 
provisions of sections § and 6 for the issue of notifications of sales 
specifying the properties to be sold, and their due publication in 
accordance with the law. And an exact compliance with its 
requirements is considered so important by the Government that 
the Board of Revenue has issued special rules, with forms of noti- 
fication necessary in the case of estates or shares of estates ad- 
vertised for sale. The object of the law as well as of the Board’s 
rule requiring specification of the properties to be sold is clearly to 
enable likely purchasers among the public to know exactly what 
was going to be sold, and to ensure thereby reasonable competi- 
tion, When an estate is advertised for sale it is not difficult to 
specify it; in the case of shares of estates the work of specification 
requires care and attention. No hard and ‘fast rule can be laid 
‘down with regard to its sufficiency, for it must vary according to 
the facts of each particular case. 


’ In thé present case the notification under sections6 and 13 of 
the Act was affixed in the Collectors Office and in the courteof the 
Judge of the.district ; and as the revenue payable‘in respect of the 
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ijmali share exceeded Rs. 500, it was also published in The Cal- 
cuita Gagette, which is the official gazette prescribed in the Act, 
In this notification, which bears date the 7th of August 1901, what 
purports to bea specification of the shafe to be sold isin these 
terms: “ Jjmalishare which cannot be specified excluding the 
separate accounts number—.” Then follows a long ‘list of the 148 
separate accounts already referred to. And at the end the follow- 
ing words occur: “All other shares besides that specified are ex- 
cluded from the sale.” 

In the sale notification issued on the 6th of August 1901, which 
was apparently the one affixed in the Collector’s office, the entry in 
column 5 (the speci§cation column) is as follows :-— 

“ The ijmali share cannot be particularised owing to separate accounts 
having been opered. The share to be sold or those (sic) given in a sepa- 
rate sheet after excluding the share in respect of which the separate ac- 
counts have been opened.” 
e The learned Judges of the High Court have given in their judg- 
ments translation ofthe vernacular words in the notice. Itis not 
necessary to consider whether their rendering is quite correct. For 
the fact remains that admittedly there was no specification of the 
share to be sold beyond what has already been stated. The in- 
tending purchaser was left to gather for himself, by going through 
an elaborate process of elimination, the property that was advertised 
for sale, and for which he was expected to bid. It is to be observed 
that the publication of the notice in The Calcutta Gazetie is pre- 
scribed with the object of inviting purchasers from other quarters 
and thus not confining the bidding to speculative money-lenders 
and mukhtears of the neighbourhood, which is hardly likely where 
the notification gives little or no particulars, as in thiginstance, in 
respect of the property advertised for sale, 

The cases to which their Lordships’ attention has been invited 
give, in their opinion, no assistance in the determination of the 
point at issue here, As already observed, each case must depend 
on its own particular facts ; what has to be considered is whether, 
having regard to all the circumstances, the specification was suffi- 
ciently definite and clear to induce likely buyers to appear and bid 
at the sale, Itis not enough that they may go and obtain the re- 
quisite information from the Collector’s Office. In their Lordship’s 
opinign the particulars in the notice should be sufficient in them- 
selves to tell purchasers what they are invited to bid for. 
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Their Lordships, therefore, have no hesitation in agreeing with 
the Trial Judge that the notification in this case was insuffi- 


cient and irregular, and ii in compliance with the requirements of ° 


the law. 

Section 33eprovides that no sale should be set aside on the 
ground that it was made contrary to the provisions of the Act, un- 
less the plaintiff proves that he has sustained “substantial injury ” 
by reason of the irregularity complained of. The Trial Judge 
found that the property was worth a lakh of rupees, and that in 
consequence of the irregularity in the sale notification the defen- 
dant was enabled to buy it for one-third of its value. 

The learned Judges of the High Court; afttr an elaborate cal- 
culation, thought that, coisidering the mortgages on the property, 
it had fetched at the sale a fair value. In view of this divergence 
of opinion their Lordships have examined the evidence for them- 
selves, and they have come tothe conclusion that the view of thee 
Trial Judge, both as regards the value and the fact that the lowness 
of the price wasdue to the defectiveness of the notice, was well- 
founded. With respect to the value, the weight of evidence is 
clearly on the side of the plaintiffs; whilst a reference to the bid- 
sheet and the testimony of Balmakand and Korban Ali leave little 
room for doubt that the low figure at which the property was 
knocked down was directly due to the paucity of genuine or subs- 
tantial bidders in consequence of thé absence ei proper specification 
in the-sale-notification. ° ; 

Their Lordships cannot help regretting that the Commissioner 
did not annul the sale on the appéal preferred'to him, which would 
have saved along and harassing litigation extending over I2 years, 

Their Lordships are of opinion that the judgment and decree of 
the High Court ought to be set aside and the decree of the Subor- 
dinate Judge restored, save and except ‘as to villages Matasi and. 
Mirzaganj in regard to which the claim is permitted to be with- 
drawn with liberty to the appellants to institute a fresh suit in 
respect thereof, if so advised. The respondents must pay the cost 
of this appeal and of the appeal inthe High Court, And their 
Lordships will humbly advise His Majesty accordingly. 

A. P. P, Appeal decreed. 
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poo 
FULL BENCH.  , 


GAYADIN AND OTHERS (Plaintiffs) 
VErSUS 
JHUMMANLAL AND OTHERS (Defendants ).* 


Limitation Act (IX of 1908), article 75, 192—1nstalment bond— Money dueon 


defauit of one instalment— Became due—Meaning of. 


A mortgage was made on 16th July 1890 whjch was payable by yearly 
instalments of Rs. 625 in‘ ten years’. Interest was payable monthly. In 
case of default of payment of interest or principal, the mortgagor was to be 
at liberty to recover the whole amount. There was a further.provision that 
åf the mortgagee did not realise the whole amount interest would go on 
running upto the date of realisation. Held (Richards, C. J. and Tudball, J.) 
that as soon as default was made in payment of any instalment the 
money ‘ became due’ within the meaning of article 132 of the Indian Limita- 
tion Act and the suit having been brought more than twelve years after that 
date was barred by limitation. Vasudeo v. Srinivasa, I. L.R, 30 Mad., 
426; Reeves v. Butcher, [1891] 2 Q. B. D., 509 ; Sitab Chand v. Hydar 
Mallah, 1. L. R., 24 Cal., 281, followed. Maharaja of Benares v. Nand 
Ram, 1. L. R., 29 All, 431; Ajudhia v. Kunjlaf, 1. L. Rọ, 30 All, 123, 
Ganesh Rat v. Har Dial, 1 A. W. N., 157, distinguished. 


Held (Banerji J.) that having regard to the terms of the bond that in 
case no money was paid interest was to run to the date of payment, the 
money secured by the bond did not ‘become due’ until the expiration of 


_ten years from the date of the bond. Where a creditor „is authorised to 


wait for the full period stipulated for repayment the money does not 
become due, within the meaning of article 132 of the Limitation Act, until 
that period expires. 


First APPEAL froma decree of Babu Shekhar Nath Banerji, 


Subordinate Judge of Mainpuri. 


Three persons Lekraj, Kalyan Das and Jbammanilal executed 


a simple mortgage of the property in suit in favour of the ances- 
tor of the plaintiffs on the 16th July 1890. R's. 6373 were alleged to 
have been advanced and the condition for repayment was as 
beléw :— 


* F. A. No. 223 of 1913. 
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“ Itis covenanted that we shall pay the said amount of principal in ten 
years, f. &, we shall pay Rs. 625 yearly and we shall pay the interest on the 
said amount monthly at thé rate of eight annas per month. If we fail to 
pay the interest aforesa in any month or the principal by the end of the 
stipulated period as specified above, or no payment is made in a year, the 
mortgageeghall, under all these circumstances, be at liberty to realise the 
entire amount with the interest aforesaid ina lump sum. * * * * If 
the mortgagee, in order to get interest, does not bring a suit in default of 
payment of any instalment and we be unable to pay the money, the interest 
should continue upto the stipulated period of ten years and also upto the 

- date of realisation. 

No payment was made by the mortgagors. The present suit 
was brought on the 12th June 1912 against the representatives of 
the first twq mortgagors, Lekhraj and Kalyan Das, and the third 
mortgagor, Jhammanial. The defence inter afta was that the suit 
was barred by limitation. The Subordinate Judge holding that the 
cause of action arose on the date of non-payment of the first instal- 
ment dismissed the suit. ° 

Plaintiffs appealed. ý 

Ishaq Khan (with him Abdul Raoof), for the appellants. The 
question is one of construction. The stipulation was for payment by 
instalments, and in case no instalments were paid, the payment of 
the entire bond in a lump sum. The case, therefore, comes under the 
provisions of Article 75 of tbe Limitation Act. If the instalment 
was not paid and‘no suit was brought the condition of recovering 
the entire amount was waived. The creditors had an option to sue 
on the date of first default but he was not bound to sue. The 
article applicable to a mortgage suit is 132 but for an instalment 
bond the principle of article 75 also would apply. 

[RICHARDS, C. J.—Could the plaintiffs not have sued if they had 
chosen to do so ?] 

Yes, But they could also waive their right which they did, The 
limitation began to run against them on the date when the la&t 
instalment became overdue. The whole money became payable 
on the expiry of ten years, e ` 

[TUDBALL, J.—You have not alleged waiver ; on the contrary 
you demanded the whole amount.], 

My not suing amounts to waiver. It should be presumed in 


my favour. He cited 
Janeshwar Das v. Mahabeer Singh, [1875] I. L. R. 1 Cal, 163, 
Maharaja of Benares v. Nand Ram, [1907] L L. R., 29 All., 431, 


e 


CIVIL 


s915 


GAYADIN 


v. 


JHUMMAN- 


LAL 


eo 


GAYADIN 


k 
J HUMMAN- 
, LAL , 


2 of 


CIVIL 


1915 


§12 HIGH COURT fA. L. J. R. 


Ajudhia v. Kunjlal, [1901] 1. L. R., 30 All, 123, 
Ramuathv. Musammat Feo, [1880| P. R., 101, 

Amolak Chand v. Baij Nath, [1913] 11 A, L. J. R., 664, 
Ganesh Rai v. Har Dyal,(1881] 1 A. W. N., 157. 

Sundarlal (with him B. E. O'Conor, ‘Satish Chandra Banerji, 
Gokul Prasad Sital Prasad Ghose and L. R. Dube), for the respon- 
dents, I submit that article 132 applies to this case ; this has been 
settled by the recent Privy Council case 

Vasudev Mudaliar v. Srinivasa Pilai, (1907) 1. L. R., 30 Mad., 426. 
and the whole question is when did the money sued for become 
due within the meaning of these words as used in the said order. 
The test in the case is whether the plaintiffs could sue for the 
money. Under the terms of the bond the mortgagee is entitled to 
sue for.the entire amount on the non-paymené*of any instalment. 
If he could the money has then become due within the mean- 
ing of these words, The option, not to sue, although the whole 
money had become due, is perfectly immaterial. 

‘Sheo Narain v. Ramdin, [1911] 14 O. C, 129 at 133, 
Perumal Ayyan v. Alagirisami Bhagavathier [1896] I. L. R., 20 Mad., 


245, 
Sitab Chand v. Hydar Mallah, [1896] I. L. R, 24 Cal., 281. 


The last is a very strong case. The words used are “ May 
sue at his pleasure” and yet it was held the creditor was bound to 
sue. The money here became due when the first instalment was 
not paid and inspite of the fact that the creditor did not sue it 
remained due. Money becoming due does not depend upon credi- 
tor’s option. The rule of law in England is laid down in 


Reeve v. Butcher, [1891] 2 Q. B. D., 509, 
Hemp v. Garland, [1842] 62 R. R., 423 at 426, 


where it was said that “ if the creditor chose to wait till all the instal- 
ments became due, no doubt he might do so; but that which was 
optional on the part of the plaintiff would not affect the right of 
defendant, who might well consider the action as accruing from the 
time that the plaintiff, had a right to maintain it.” 

This yule of law Ras never been doubted in England. 

Darby and Bosanquet (2 Ed) p. 27, 

Banning on Limitation (3rd Ed) p. 31 noté 7, 

No question of waiver was ever raised in the court below and 
no payment having been made the question does not arise, 

{shag Khan, was héard in reply. 
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The following judgments were delivered. 

BANERJI, J.—The only question, in this appeal, is whether the 
plaintiffs’ claim, which $ one to enforce payment of the amount 
due on a simple ae by sale of the mortgaged property, is 
barred by limitation. The mortgage bond is dated the 16th ef 
July 1890 and the time fixed for repayment is ten years, Except 
for another provision in the bond, to which I shall presently refer, 
the amount secured by it was repayable on 16th July 1900, and 
as the present suit was instituted on the 12th of June 1912, it 
would be within time under article 132 of Schedule I of the Limita- 
tion Act which has been held by their Lordships of the Privy Coun- 
cil to be applicable to a suit of this kind. The defendants, how- 
ever, rely on the fpllowing provision of the bond and urge that 
the amount of the mortgage became due when default was made 
in the payment of the first instalment and as more than twelve 
years have elapsed since the date of default the claim is time- 
barred. The provision is this: “We shall pay Rs. 625 yearly and 
we shall pay the interest on the said amount monthly at the rate 
of 8 annas per month, If we fail to pay the interest aforesaid, 
in any month or the principal, by the end of the stipulated period, 
as specified above, or no payment is made in a year, the mortga- 
gee shall, under all these circumstances, be at liberty to realize 
the entire amount with the interest aforesaid in a lump sum, 
through court, by means of a suit, from the mortgaged and other 
moveable and immoveable property and the persons of us the exe- 
cutants.” Had this.clause stood alone, it might perhaps be said, on 
the authority of the English and -other cases, cited on behalf of the 
respondents, that the plaintiffs were bound to sue when default 
was first made in the payment of the instalment fixed in the bond. 
The document, however, goes on to provide that “if the mortga- 
gees, in order to get interest, do not bring a suit in default of paf- 
ment of any instalment and we be unable to pay the money, the 
interest should continue upto the stipulated period of ten years 
and also after it upto date of realisation”. This clause, in my 
opinion, means that the mortgagee is competent to wait for the 
full period of ten years stipulated in the bond and it is not obliga- 
tory on him to call in the money on the occurrence of a default 
in the payment of the instalments, The bond, in its earlier pro- 
visions, made the mortgaged property security both for principal 


* GAYADIN 
v. 
JHUMMAM- 
LAL 


Banerji, J. 


%e 


CIVIL 


1915 


GAYADIN ° 
v. 
JHUMMAN- 
LAL 


Banerji, J. 


oe 


514 HIGH COURT fA. L. J. R 


and interest and this clause would be wholly unnecessary and 
redundant if the meaning of it was only to make the property 
security for interest or to provide for a tee of interest, It says 
nothing about. the security and it, in opinion, clearly intends 
that the mortgagee might, if he so chose, wait for the full term of 
ten years and if he did so, interest would run till date of actual 
payment. This provision in the bond gives full power to the 
mortgagee not to enforce his right to claim the entire amount of 
the mortgage on the happening of a default but to wait till the 
expiry of the stipulated period of ten years, It is true that under 
article, 132 time begins to run from the date when the money 
becomes due, but that date depends upon the terms of each docu- 
ment, and a true construction of those terms, In my judgment, 
in ‘view of the clause in the bond in suit to which I have referred, 


. the money secured by the bond did not become due until the 


expiration of ten years from the date of the bond. Where, under 
the térms of the document, the creditor is authorized to wait for 
the full period stipulated for repayment the money cannot be held 
to have become due, within the meaning of article 132, until the 
expiry of that period. The first clause, as to payment of the whole 
amount on the occurrence of a default, was clearly inserted in the . 
document for the benefit of the creditor and as he was expressly 
authorized not to take advantage of the clause, I am unable to 
hold that he was bound to sue when default was made. Any other 


-view would, as observed in Maharaja of Benares v. Nand Ram 


(1) be “very unfortunate”. “It would be to punish a creditor for 
forbearance shown to his debtor, and compel him to press his 
demands at the earliest opportunity and insist upon, speedy and 
full satisfaction of his claim.” The question in that case was of 
the applicability of article 75 which of course does not govern this 
case, but the principle of the ruling applies, A similar view was held 
by Epos C. J., and BLAIR, J., in Shankar Prasad v. Jalpa Prasad?) 
which was a case of expcution of a decree. The decree in that case 
provided that the amount of it should be paid by eight instalments 
and that in case of default and non-payment of any instalment the 
plaintiff had power to realize in one lump sum the entire decretal 


money payable upto that time by executing the decree. It was 


G) [1907] L L. R, 29 All, 431. (2) [1896] I L. Rọ 16 Al, 371. 
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held-upon a construction of the decree that “the decree-holder, on 
the happening of any default, hight, if he wished, execute the 


decree for al] the decrefRl, money then unpaid, but that it was | 


not the intention that the happening of a default the decree- 
holder should be bound to execute the decree once and for alh” 
In Janeswar Das v. Mahabeer Singh, (}) their Lordships of the 
. Privy Council expressed a similar opinion. That was a suit to 
recover the amount of a hypothecation bond in which the borrower 
engaged to repay the amount with interest on a day named, 
with a condition that in the event ofthe hypothecated lands being 
sold in execution of a decree before the day fixed for repayment, 
the lender should be at liberty at once to swe for the recovery of 
the debt. “It was contended that the plaintiff's cause of action 
arose on the 18th of May, 1865, when the lands pledged were sold 
in execution and that. the suit having been brought after six years 
from that date was time-barred. With reference to this contention 
their Lordships observed: “ Their Lordships must not be supposed, 
in coming to this decision, to give any countenance to the argu- 
ment of Mr. Arathoon that this suit would have been barred if the 
limitation of six years under clause 16 had been applicable to it, 
They think,upon the construction of this bond there would be good 
reason for holding that the cause of action arose within six years 
of the commencement of the suit.” Their Lordships thus held 
that limitation would begin. to run from the date fixed for payment 
and that the cause of action arose, that is to say, the money be- 
‘came due, on that date and not on the date on which the hypothe- 
cated property was sold in execution. Itis true that their Lord- 
ships said that it was not necessary to decide the point in fhe view 
which they took of the period of limitation applicable to the case 
` before them but an expression of opinion by their Lordships is en- 
titled to the greatest weight and ought to guide the courts in this 
country. Considerable reliance was placed on behalf of the respon- 
dents on the cases of Shttab Chand Nahar v. Hyder Malla (2) 
and Perumal Ayyan v. Alagirisami (B). In‘neither of those cases 
was there a clause, in the bond, similar to the one in this case, 
which expressly entpowered the creditor to wait for the full term of 
` the mortgage. Those cases, therefore, are in my opinion no authority 


(3 [1875] 1. L. R, t Cal, 163. (2) [1896] I. L. R., 24 Cal? 281. 
(3) [1896] I. L. R., 20 Mad., 245. 
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on the question before us. The decision of that question depends 
upon the true construction of the terms of the bond and the inten- 
tion of the parties as gathered from the bpe I am of opinion that 
upon a true construction of the bond fn this case the money 
sęcured by it became due on the expiration of ten years from the 
date of the bond and thatthe claim is not barred. by limitation. 
I would allow the appeal, set aside the decree of the court below 
and remand the case to that court for trial on the merits. 


RICHARDS, C. J.—This appeal arises out of a-suit to enforce 
payment of a sum of Rs. 10,000 principal and interest, alleged to 
be due on foot of a mortgage, dated the 16th of July, 1890, by 
sale of the mortgagee property. The mortgage-deed provided that 
the mortgagors should pay the principal amount secured in ten years 
by instalments of Rs. 625 yearly and that the interest should be paid 
monthly. There was this further clause: “if we fail to pay the 
interest aforesaid in any month or the principal by the stipulated 
period; as specified above, or no payment is made in a year, the 
mortgagee shall under all these circumstances be at liberty to 
realise the entire amount with the interest aforesaid in a lump 
sum through court by means ofa suit from the mortgaged and 
other moveable and immoveable property and the person of us the 
executants.” Later on the deed has provision which has been 
translated as follows :—“ If the mortgagee, in order to get interest, 
does not bring a suit in default of any instalment and we are 
unable to pay the money, the interest should continue upto the 
stipulated period of ten years and after it upto the date of 
realisation.” This last clause seems to me simply to mean that 
the mortgaged property should remain and be security for the 
interest, even if no suit was brought to enforce the monthly pay- 
ment. No payment was ever made upon foot of either principal 
owinterest upto the date of the institution of the pice suit 
on the 12th of June, 1912. 

The court below, has dismissed the plaintiff's suit holding 
that the claim is barred-by limitation. The plaintiffs appeal. 


In my opinion the decision of the court belpw is correct. It is 
admitted that the article of the Limitation Act which applies is 
Article 132. See the decision of their Lordships of the Privy 
Council in Vasudeva Mydaliar v. Srinivasa Pillai (1). This article 

(x) [1907] L Le R., 30 Mad., 426. 
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deals with “ suits to enforce payment of money charged upon 
immoveable property.” {The period of limitation prescribed is 
twelve years+and tine þe 
money sued for decomes due. No doubt if the mortgagors had 
fulfilled theire contract the mortgagees would not have been enti 
tled to sue until the expiration of ten years from the date of the 
mortgage, and in that case the present suit would have been with- 
in time. The provision, however, in the deed admittedly entitled 
the mortgagee to bring a suit to recover principal and interest 
after the first default, and if it can be said that the money then 
“became due” the suit is barred by limitation. It is contended 
on behalf of the appellant that the mortgag%tes were entitled to 
sue, or not to sue, ang that accordingly on true construction of the 
mortgage deed the money did not “ become due” until the expira- 
tion of ten years from the date of the mortgage. I cannot agree 
with this contention. It seems to me that money is “due” when, 
it can be legally demanded, and it is admitted in the present case 


- that the money, secured by this mortgage, could have been, legally, 


demanded and recovered after the first default, and had a suit 
been brought for its recovery by sale of the mortgaged property 
the defendants could not have pleaded that such a suit was pre- 
mature, For this there is the high authority of the English Court 
of Appeal in the case of Reeves v. Butcher (1). In that case the 
plaintiff lent money to the defendant under a written agreement 
for a fixed period of five years “subject to the power to call in the 
same at an earlier period in the events hereinafter mentioned.” The 
defendant agreed to pay interest quarterly and the plaintiff agreed 
not to call in the money for five years if the defendant should 
regularly pay interest. It was further provided that if the defen- 
dant should make default in payment of any quarterly payment 
of interest for twenty-one days the plaintiff might call in the prin? 
cipal. No interest was ever paid. The plaintiff commenced his 
action within six vears from the end of the,period of five years, 
It was held that time began to run against the plaintiff from the 
earliest time at which the action could have been brought, that is 
to say, twenty-one days after the first instalment of interest became 
due, LINDLY L. J said “I am of opinion that we cannot differ 
from the judgment below without altering the law. The agree- 


(1) [1891] 2 Q. B. D., 509. 
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ment is one reasonably easy to be understood. It provides for a 
loan for five years, subject to a provisioy that if default is made 
in punctual payment of interest the prikipal shall be recoverable 
at once. Now, the statute of Limitation (21 Jac, I. C., 16) enacts 
that such actions as therein mentioned, including “all actions of 
debt grounded upon any lending or contract without specialty, 
shall be brought” within six years next after the cause’ of such 
action or suit, and not after.” This expression, “ cause of action,” 
has been repeatedly the subject of decision, and it has been held 
particularly in Hemp v. Garland, decided in 1843 that the cause 
of action arises at the time when the debt could first have been 
recovered by actiof. The right to bring an action may arise on 
various events, but it has always been held that the statute runs 
from the earliest time at which an action could be brought.” 

Fry, L. J. said “ We have not to determine whether the defence 
here set up is handsome or conscientious, but whether it is good 
at law and I am of opinion that it is. The agreement contains a 
stipulation that the lender shall not call in the principal sum for 
a period of five years, if the borrower should so long live, and 
should duly and regularly pay the interest. This implies a con- 
tract by the borrower that the principal debt should be paid at 
once on the death of the borrower, or on default in payment of 


_ interest. The subsequent provisoes imply a contract by the lender 


not to enforce payment after the death of the borrower until the 
expiration of a six months’ notice, anda contract not to enforce 
payment of the capital for default in payment of interest until 
twenty-one days after such default, thus giving the borrower further 
time. Subject to the stipulations, the implied contra‘ct to pay the 
principal remained in force. The principal, therefore, became 
payable twenty days after the first quarterly instalment of interest 
Became due, and from that time the*statute of Limitations began 
to run. If authority is wanted, Hemp v. Garland, is in point.” 
Lopez, L. J. said “‘ The defendant alleges that the cause of 
action arose more than six years before the action was commenced, 
and that the action is barred by the statute qf Limitations. Now, 
when first had the plaintiff a cause of action? When default was 
made for twenty-one days in payment of an instalment of interest, 
Hemp v. Garland, is ip point. Itis said that this case is not good 
law, and thaf it has not been referred to for many years, I think 
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that it has-not been referred to because it has been acquiesced in, CIVIL 


and it does not a that it has ever been questioned.” It 1915 


seems to me that this fase is the clearest authority (if authority ° .——~ 


GayaDIN 
were needed) that money “becomes due” as soon as it is legally v. 
recoverable, quite irrespective of when the suit was instituted. Pe 
This view was taken in the case of Sztab Chand Nahar v, Hyder ae 
Richards, O. d. 


Mulla (1), and in the case of Perumal Ayyan v, Be Sis Bha- 
ganathar (2). A 
A somewhat contrary view was taken in the case of Ne/takaruppa 
Goundan v. Kumarusamt Goundan (8). In this last case, however, 
the clause in the mortgage-deed was as followg:—“In default of 
i paying on the above dates, J shall pay the said sum with interest 
at fifteen per cent pef annum from the date of the bond irrespec- 
tive of the above due date whenever you make the demand.” The T 
court’ seems to have thought that the money did not become due 
on default unless a demand was made. It is unnecessary to expres$ 
any opinion as to whether or not the learned Judges were correct 
in their construction of the deed in question because there are no . 
similar words in the deed in the present suit. . è 
‘A number of cases have been cited, on behalf of the appellant, 
including the cases of the Maharajah of Benares v. Nand Ram (4), 
Shankar Prasad v, Jalpa Prasad (5) and Ajudhia v. Kunj Lal 
and Gauri Shankar (8), All these cases dealt with the construction 
of article 75 of the Limitation Act which contains no reference 
to the money “becoming due,” and in my opinion these cases 
have no bearing on the question- which we have to consider 
in the present appeal (see also Amolak Chand v. Baij ‘Nath (7), 
Article 75 is the article applicable to quite a different suit from ° 
the present. The learned advocate for the appellants also referred . 
to a victum of their Lordships of the Privy Council in the case 
of Janeswar Das v. Mahabir Singh (8 The facts of that case 
were quite different and their Lordships expressly state that it was 
unnecessary to decide the question to which the dictum refers, 
Their Lordships have, moreover, in the recent case, to which I have 


(1) [1896] I. L. R , 24 Cal., 281. (2) [1896] I. L. R, 20 Mad., 245. 

(3) [1898] I. L. R., 22 Mad, 20., (4) [1907] I. L. R,, 29 All, 431, 

(5) [1896] I. L, R, 16 All, 371. (6) [1g07} J]. L. R, 30 All, 123. ` $ 
` (7) [1913] LL. Ry 35 Ally 454 (8) (1875) I DL. Ry 1 Cal, 163. 
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referred decided that article 132 is the article which applies to a 
suit on a simple mortgage to enforce pfyment of money charged 
on immoveable property. I am clearly | opinion that in the pre- 
sent case the money “became due” within the meaning of that 
expression in the article of limitation when the fiest default was 
made and that accordingly the suit is barred by limitation. I 
would dismiss the appeal. 


TUDBALL, J.—I concur with the learned Chief Justice that the 
present suit is barred by limitation. The matter tomy mind isa 
simple one. Article 132 clearly applies and under that article time 
began to run from fhe date on which the money became due. To 
find out the date on which the money became due one has to exa- - 
mine the conditions laid down in the bond. “They are simple and 
run as follows:—“It is covenanted that we shall pay the said 
amount of principal within ten years, that is we shall pay Rs. 625 
‘annually, and we shall pay the interest on the said amount month- 
ly at the rate of eight annas per month. If we fail to pay the in- 
terest aforesaid in any month or the principal in the stipulated 
period as specified above, or no payment is made in a year, the 
mortgagee shall under all these circumstances be at liberty to realise 
the entire amount with the interest aforesaid in a lump sum through 
court by means of a suit from the mortgaged and other moveable 
and immoveable property, and the persons of us, the executants. 
We or our heirs or representatives shall have no objection or excuse 
in any way.’ 


Then comes a clause ‘on which considerable stress has been 
laid on behalf of the appellants but which in my opinion is not of 
the slightest assistance to them. Correctly translated that clause 
runs as follows:—“If the mortgagee, in his desire for interest, does 
fiot bring a suit on any default of ours and we are unable to pay 
the money, the interest shall continue upto the stipulated period 
of ten years and alsoerafter that upto the date of realisation.” It is 
an admitted fact that the mortgagors failed to make any payments 
of interest within the first year after the execution of the deed and 
no instalment of principal or interest has ever been paid, Under the 
terms of the bond immediately on the first default occurring, the 
mortgagor was clearly liable to pay the whole sum to the mort- 
gagee. In other words. the money became due from the mortga- 


SEa 


beyond time. I would, therefore, dismiss the appeal. 
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gor to the mortgagee -on the occasion of the first default. I fail CIVIL 

to-see how the last claus’ which I have mentioned above helps the 1915 

appellants inany way. }t seems to me that this clause was simply , GAYADIN 

put into the document in order to make it quite clear that the in- v. 
JHUMMAN- 


terest should econtinue to run, inspite of no suit being brought, not LAL 
only upto the expiry of the ten years, but also upto the date’of muatan. J. 
realisation. It was simply putin to make it clear that interest i 
would not cease to run after the expiry of ten years, The mortga- 
gee on the occurrence of the first default was fully entitled to de- 
mand his money and the mortgagor could not have met him with 
the plea that this demand was premature. There is no question x 
of “waiver” for no waiver has been allegéd, much less proved. 

Paragraph 3 of the.plaint is practically a repudiation of any waiver. 

In my opinion under the clear terms. of this bond the money “ be- 


came due” in the year 1890, and the present suit was many years : 


BY. THE COURT.—The order of the, Court is that the appeal 
be dismissed with costs, 


M. L. N. Appeal dismissed. . 
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Provincial Insolvency Act (III of 1907), section 31—Secured creditor—Meaning Saar J. 
of—Insolvency procsedings— agreement appointing creditor agent for Sale IGGOTT, J. 
of debtor’s goods—Proceeds to be paid to creditor, 


Secured creditor means a person holding a qortgage, charge or lien 
upon property of the debtor or any part thereof as securityfor the debt 
due to him from the debtor. 

An agreement ‘vas entered into between the appellant, creditor, and 
respondents, debtors, whereby in consideration of a'loan advanced by the 
appellant, the.debtors appointed him of sole agent for the sale of all the books 
already published by them or to be published, thereafter, which were to be 

F . i * FLA. F. O. No. 49 of 1914. 
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` made over to the appellant at once or immediately after. publication. The 
appellant was to get a certain percentage on the proceeds of the books and 
the balance was to be paid to the credit of fhe joint loan account of the 


* `. debtors. Held that the intention was to confer a security upon the Bank 


: who was therefore a secured creditor. 
. 


FIRST APPEAL from an order of S. R. Daniels Esq., District 
Judge of Allahabad. 


Ghulam Muhammad and his wife, Musammat Shahzadi, carried 
on the business of printers and publishers under the names of 
“The City Press,” Allahabad, and “G. A. Asghar and Company,” 
Allahabad. They had from time to time taken joint loans on 
promissory notes from the Allahabad Trading and Banking Cor- 
poration, -Limited. Demands for re-payment were made: and on 
18th October 1910, a registered agreement, the material portions 
of which are given below, was entered into between them and the 
Cerporgtion :— f 


(1) “ This agreement witnesseth that we Ghulam Muhammad and Musam- 
mat Shahzadi above-named joint proprietors of the ‘City Press’ as well as ot 
Messrs. G. A. Asghar and Company, Allahabad, do hereby appoint the said 
Allahabad Trading and Banking Corporation, Limited, Allahabad as sole 
agent for selling all and every kind of books published upto date and to 
be published hereafter by the said City Press and Messrs. G. A. Asghar 
and Company, except books, the sale of which is prohibited by law, on the 
following terms and conditions: (1) That all books already published 
and in stock at present shall be made over to the said Trading Corpora- 
tion on the date of this agreement, all books to be published hereafter as 
soon as they ‘are published will be made over to the said Corporation for 

. gale on its granting a receipt for the same and it will always be held 
responsible for the safe custody of such books in the same manner and to 
the same extent as brokers are according to law held responsible ;......... 
No books or publications (except newspapers) will be allowed to be sold 
by us, 7. e. the said Ghulam Muhammad and Musammat Shahzadi and 
G. A. Asghar and Company. Te - 


(3) The sale proceeds of the books realized shall be placed to the 
credit of the said Gifulam Muhammad and Musammat Shahzadi’s joint 
loan account every month, ¢. e. on the last day of each month after deduct- 

_ ing the commission due to the said Corporation. , 


(7) And lastly, this agreement shall continue so long as the said Ghu- 
lam Muhammad and Musammat Shahzadi remain owners of the City Press 
as well as of Messrs. Asghar arid Company Allahabad and as long’as the 
said Allahabad Trading and Banking Corporation, Limited, exists. 
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(8) And I, Ram Charan Sukla, Manager’ of the said Corporation do CivIL 
hereby agree on behalffof the said Corporation to act as sole agent of the eR 


191 

City Press as well as of G. A. Asghar and Company’s publications under » ats 

the terms and conditions mentioned above. ALLAHABAD 

; eat ae TRADING œ 

In pursuance of this agreement the entire stock of books was AND 
made over to the Corporation. Subsequently Ghulam Mubammad Leer 
applied to be adjudged an insolvent, whereupon the Corporation TION 
claimed to be a secured creditor by virtue of alien, as evidenced by Gunn 


the agreement, on the books in their possession. The claim was MUHAMMAD 
opposed by’ other creditors and the District Judge held that the 
Corporation was entitled to no lien on the books and ordered the E 
books to be handed over to the receiver. = 

The Corporation | appealed, 

Satish Chandra Banerjee, (with him Sarat Chandra Chaudhri), 
for the appellant :—Thére is no comprehensive definition of a . 
“ Secured creditor” in-the Provincial ‘Insolvency Act. The term 
is defined in the English Bankruptcy Act and in Stroud’s Judicial 
Dictionary, and means a person. who holds a charge or lien upon 
his debtor's property as security for his debt. The word “ security” i 
again, is not defined in the Indian Law; the definition given in 
Stroud’s Judicial Dictionary, Second Edition, Vol. 3, p. 1815 is this 
: “A security, speaking generally, is anything that makes the 
money more assured-in its payment or more readily recoverable.” 
‘Now, a reference to paragraphs (1)‘and (3) of the agreement clearly 
shows that it wasan arrangement which made the money due tothe 
Corporation more assured in its payment and more readily recover- 
able. It was clearly. the intention of the parties that-so long as the 
debtdue to the Corporation remained. undischarged the Corporation 
should. hold thé books as security to which it was to look for pay- i 
ment of its debt. In any other view thet insertion ‘of paragraph (3) 
would be meaningless, ibe ° 


ka < 


The lower court is in error in holding that no lien could be created 
in the absence of express words to that effecf.* The parties intend- 
‘ed that the Corporation , should have a lien on the. books ; and in 
order to create a lien all that is necessary is that possession over the 
goods should be obtained and the person in whose favour the lien 
arises should be able to retain such possession “until certain de- 
mands of the person in possession are satisfigd, ee eg . 


Halsbury’s Laws of England, Vol. 19, P. 2 
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Stroud’s Judicial Dictionary, Second Edition Vol. 2, p. 1097. 

Although, therefore, there are no exprgss words either creating a 
lien or giving a security, the intention to do so iscfear and that 
igtention must be given effect to as all the necessary elements are 
present. i 

Though the Corporation is constituted an agent, the agency is 
in the nature of one coupled with an interest, because there is a 
large debt due to the Corporation and the agency cannot be ter- 
minated at the will -of the principals; vsde paragraph (7) of the 
agreement. 7 


The Corporation, therefore, is a secured creditor within the 
meaning of section 31 of the Provincial Insolvency Aét. Further, 
the Corporation has a lien under section 171 vf the Contract Act, 
The books having been bailed to it; fortne purpose of sale it be- 
came what is called a factor in that section, Under section 221, 
also, ef the Contract Act the Corporation is entitled toa lien, as the 
evidence shows that the cost of printing and publishing the books 
came out of the moneys which had been advanced by the Corpora- 


-~ tion. 


Harendra Krishna Mukerji, (with him S. J. Shapoorjee, Gir- 
dhari Lal Agarwala, Ladli Prasad Zutshi and Uma Shankar Baj- 
pai,) for the respondents.—The agreement was, nothing more than 
a contract of sole agency for the sale of books; it neither created 
nor was intended to create a lien in favour of the Corporation. The 
preamble of the deed shows the scope of the authority given; from 
the preamble it appears that the parties contemplated entering into 
a contract in respect of the sole agency for the sale of certain books, 
and from paragraph (8) it appears that the Corporation accepted the 
agency. The Corporation works both as a banking firm andasa 
trading concern, eg., selling books and other goods, Under this 
contract it was arranged that the appellant Corporation was to sell 
the books on certain, rates of commission asa trading company, 
and to credit the balance of the sale proceeds towards the liquida- 
tion of adebt due by Ghulam Muhammad and his wife to the ap- 
pellant, gua a Banking Corporation. There ig nothing to show that 
the two transactions entered into by the appellant Corporation, in 
its two different characters, were contemplated to be treated as corre- 
lated toeach other in such a way as to form partsof the same transac- 
tion. On the contrary, there are circumstances which’go to show 


VOL, XIII] HIGH COURT 525 ` 


that the two transactions were to be kept separate and distinct. 
The loan, was prior in T the agency and not contemporaneous; 
nor was the contract of agdncy to subsist only so long as the debt 
remained unsatisfied. Then, we find that separate accounts were 


kept by the Corporation for the loan and for the sale of books, res-* 


pectively. 
Further, there is no express mention of any sort of charge or 


lien to subsist on the books in favour of the Corporation although . 


the loan existed from before: Ifthe intention of the parties was 
to create a lien they could very easily have said so in the agreement. 
The omission of any mention or a charge or lien is especially signi- 


ficant when we find other provisions of the agreement set outin 
full detail, . 


If the agreement Were executed with the object of givinga 
security to the Corporation then one would expect some express 
provision as to what would happen after the debt was paid off;and 
also a provision that Corporation should retain possession untib the 
‘debt was discharged. ~ 

Paragraph (3) of the agreement upon which the appellant spe- 
cially relies provides nothing more than a particular mode in which 
the price of books realized was to be paid to the credit of Ghulam 
Muhammad and his wife. ` 

Read asa whole the document did not create any lien, nor was 
it treated by the parties as doing so. ' 

Section 171 or section 221 ofthe Contract Act dóes not help 
the appellant. That section requires the existence of a specific sum 


. ‘due toa factor gua factor, and section 221, of such a sum due to the 


agent gua agent, But that is not the case of any party. ° 
Satish Chandra Banerji, replied. 
The judgment of the Court was delivered by 
_ CHAMIER, J.—The only question for decision in this appeal is 
whether the appellant, the Allahabad Trading and Banking Cor- 
poration Limited, is entitled to be regarded as a secured creditor 
of the respondent Ghulam Muhammad, who has been declared an 
insolvent. The appellant Bank’rests its claim to be regarded as 
a secured creditor (1) upon an agreement, dated October the 18th, 
1910, (2) upon section 171 of the Indian Contract Act, and (3) 
upon section 221 of the same Act. The learned District Judge 
has held that all three grounds are untenable. As regards the 
XIII 67 R 
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second and third grounds we may content ourselves -with saying 
that we agree with the court below tht neither section 171 nor 
section 221 of the Coritract Act gives thé appellant any lien on the 
property in question. 

° The first ground requires careful examination. The agreement 
above mentioned was entered into between Ghulam Muhammad 
and his wife Musammat Shahzadi on the one hand and the appel- 
lant Bank on the other. It begins by appointing the Bank sole 
agent for the sale of all books already published or to be published 
thereafter by the City Press and Messrs G. A. Asghar and Co. It 
appears that Ghulam Muhammad and his wife were owners of the 
City Press and carried on business also under the name of Messrs 
G. A. Asghar & Co. The appointment of the Bank as the sole 
agent of Ghulam Muhammad and his wife for the sale of the books 
is declared to be subject to several terms or conditions. The first 
condition is, shortly, that all books then in stock and all books to 
be published thereafter are to be made over at once to the appellant 
Bank and the liability of the Bank in respect of the books made over 
to them is specified. The second condition is that a commission of 
eight per cent will be allowed to the Bank on the net value of all 


! books sold by it except School and College Books on which acom- 


mission of ten per cent. will be allowed. The third condition is that 
the sale proceeds of the books realized by the Bank shall be placed 
to the credit of Ghulam Mubammad’s and Musammat Shahzadi’s 
joint loan account every month after deducting the commission due 
to the Bank. The fourth clause deals with discounts. The fifth with 
the giying of credit to purchasers. The sixth with the question of 
advertising books for sale. The seventh clause provides that the 
agreement shall continue as long as Ghulam Muhammad and 
Musammat Shahzadi remain owners of the City Press and the firm 
of Messrs G. A. Asghar & Co., andas long as the appellant Bank 
continues. The eighth condition (so called) is an undertaking by 


‘one Ram Charan Simfkul, on behalf of the appellant Bank, to act as. 


the sole agent of the City Press and of Asghar & Co., on the terms. 
and conditions set out in the agreement. , The appellant Bank _ 
relies principally upon the third clause of the agreement, namely,. 
that which provides that the sale proceeds shall be credited to the 
joint loan account of Ghulam Munammad and Musammat Shah- 
zadi. : ° 
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the agreement of Octolfer the 18th 1910 evidences no more than a 
contract of agency, and it is argued that the parties cannot have in- 
tended to make the books security for any particular loan, seeing 
that it is expressly provided that the agreement is to last so long as 
the two businesses owned by Ghulam Muhammad and his wife exist, 
and so long as the appellant Bank cotinues to do business; it is 
said that if the intention had been to make the books security for 
the benefit of the appellant Bank, some express provisions would 
have been made regarding the proceeds of sale after the loan was 
paid off. Stress is also laid on the fact that the agreement does 
not in express terms confer either a lien or a eharge on the Bank. 


On behalf of the olf body: of creditors it is contended that 


The learned District Judge says that the claim of the Bank 
based upon the agreement of October the 18th, 1910, is obviously 
untenable, for the agreement does not provide that the books 
shall be regarded as security for the debt or that the creditors 
shall have a lien on them, and that the third clause on “which 
the Bank relies so much prescribes merely the way in which the 
sale proceeds shall be applied. On behalf of the Bank it is contend- 
ed that the agreement should be construed asa whole, and that 
the test is whether the parties to the agreement intended that the 
Bank should, under it, have special facilities for recovering the 
advances which it had made. The expression “ secured creditor” is 
not defined in the Provincial Insolvency Act. For the purposes of 
this case both sides are content to acceptthe definition contained 
in the English Bankruptcy Act, according to which secured creditor 
means a person holding a mortgage, charge, or lien upon property 
of the debtor or any part thereof as security for the debt’ due to 
him from the debtor. The word security is not defined in the 
Indian Act or in the English Act. On behalf of the Bank it is 
contended that the word means and includes anything that makes 
payment of the money more secure or the money more readily 
recoverable. There can be no doubt: that, the agreement was 
intended to give the appellant Bank the exclusive right to sell all 
the books published by the debtor and his wife and to appropriate 
the whole of the proceeds, after payment of the commission, towards 
the discharge of the joint loan account. According to thé agreement 
the Bank had a right not only to retain when handed over the‘books 
of the debtor and his wife and sell them, as provided in the agree- 
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ment, but a right to call upon the debtor and his wife to deliver all 
books, as they were published, for the pne of being sold by the 
Bank, It seems to us impossible to avoid! the conclusion that- the 
intention was to confer a security upon the Bank. A question 
might arise as to whether the general body of creditors would not 
be entitled to any surplus proceeds available after discharge of the 
Bank’s claim. We are informed, however, that there is no prospect 
of there being any balance after the discharge of the Bank’s claim 
and that we need not consider the question any further. We hold 
that the agreement was intended to give the appellant Bank a 
lien or charge on the books and that, therefore, the Bank is entitl- 
ed to be regarded asja secured creditor. We allow this appeal 
and set aside the order of the District Judge. Costs of this 
appeal and. of the proceedings in the court below will be paid out 
of the estate, In the circumstances this means that the appellant 
Bank will be entitled to add its costs to the amount due to it under 


the agreement. i 
B. K. M. Appeal decreed. 
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. PRIVY COUNCIL. 
MOTABHOY MULLA ESSABHOY (Defendant 
- VErSUS 


MULJI HARIDAS (P/aintif) 


Oral Evidence, admissibility of—Evidence Act, (Act I of 1872), section 92, 
proviso (2a)—Admissions in pleadings— Whether PS can be dissected. 

In a sit upon a promissory note, the defendant admitted execution, but 
pleaded (in effegt) that it was orally' agreed that on a certain given date 
the liability thereon shoùld be held as satisfied by a fresh promissory note 
to be granted by a third party. Held, that evidence of such oral agree- 
ment was admissible. 

It is permissible for a tribunal to accept part and reject the regt of afty 
witness’s testimony. But an admission in pleadings cannot be so dissected, 
and if it is made subject to a condition it must either be accepted subject 
to the condition or not accepted at all. 


APPEAL from a judgment and decree of the Bombay High 
Court, reversing a judgment and decree of Davar J. 
~ The plaintiff respondent sued the defendant appellant upon a 
promissory ‘note jointly’ executed by the defendant and the firm 
of Hyderally Cassumji Sons & Co., for Rs. 50,000. Plaintiff alleged 
that it had been agreed by the said firm that they would advance 
the defendant Rs. 50,000 on the 30th January 1908; that in De- 
cember, 1907, the defendant being in urgent need of money, and 
asking the said firm to advance the money at once, the firm, 
who were already indebted to him in a much larger amount for 
which they had partly secured him, applied to him to lend the 
money, and that he did so lend it on the 23rd December 1907, @n 
being given the joint promissory note. It was agreed that he 


would surrender the note if on the 30th January 1908, the said firm | 


had fully’ secured. him for the whole sum due, The plaintiff fur- 
ther alleged that as at that date no such security had been given, 
he was entitled to’ maintain the defendant's liability under 
the note. 
The defendant admitted execution of the note, but pleaded 
that it was verbally agreed that his liability on it should cease on 
XIII 68 R 
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Cvik the 30th January 1908, and that hence-forward the said firni only 
“1915 was to be liable. : 
ioe The learned Judge of first instance fixed issues and examined 
aes Y e witnesses. He held that the burden of proof was on plaintiff to 
a EssaBHOY establish that it was asranged that the firm should give security, 
MUJI and that he had not discharged that burden. He therefore dis- 
HARIDAS missed the suit. 
4 Plaintiff appealed, and the Appellate Bench (Scott, C. J. and 
Chandavarkar J.) themselves raised the point that the defendant 
! alleged a contemporaneous oral agreement inconsistent with the 
`. promissory note, and that section 92 of the Evidence Act precluded . 
i him from proving any such defence. On this ground they allowed 
i BS the appeal and decreed plaintiffs suit. Defendant appealed. 
ee 


Upjohn, K..C. and Raikes, for the appeflant.—It was found 
we by the trial Judge that the so-called promissory note was part of 
a certain agreement. 
Ai ” [Lérd Shaw :—Is not your defence a flat contradiction of the 
promissory note ?]. 
i No, it is common ground thatthe promissory note was the 
;* ` result of an agreement. Even on the plaintiffs pleadings it did not 
7 contain the whole transaction. Section 92 of the Indian Evidence 
Act applies only where the whole transaction is recorded in a 
document. This case comes within proviso (2) (Reference was 
made to the Bills of Exchange Act, 1882, section 21, sub section 
(2),45 and 46 Vict C., 61 and to 
Bholanath Khettri v. Kaliprasad Agarwalla, [1871] 8 B. L. R., 89. 
The only question is what the agreement was, Plaintiff admits 
that the promissory note was not to bind defendant after the 30th 
° January 1908, but he says that this was subject to a condition 
that the firm should give security by that date ; this he has not 
! proved. . 

Sir Robert Finlay, K. C. sia Lowndes, for the respondent.—It 
is clear upon the English authorities that oral evidence cannot be 
received -to vary the terms of a valid written instrument. Oral 
testimony is admissible only to show that it ig not valid at all not 
to modify its terms. (Taylor on Evidence, 16th Ed. Vol. 2, sec- 
i tions 1132, 1135) í l 
l Pyen v. Campbell, [4856] 6 E. and B., 370. 
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They also contends that on the evidence defendant had not | 


made out his case. 
Their Lordship’s judgment was delivered by 


LORD DUNEDIN.—The plaintiff respondent, Mulji Haridas, 
sues the defendant appellant, Motabhoy Mulla Essabhoy, upon 
a promissory note jointly executed by the defendant and the 
firms of Hyderally Cassumji Sons & Co., hereinafter called Hyder- 
ally, for Rs. 50,000. The note was oiade in the following circum- 
stances. Mulji, before July 1907, had made advances to Hyderally 
amounting in all to Rs. 400,000, the consideration for making 
such advances being certain shares in an agency commission in a 
certain company., The advances were partially, but not wholly, 
covered by security. In July 1907, Hyderally applied for a fur- 
ther advance of Rs. 150,000 in order to pay off Motabhoy, a debt 
of that amount due to him. Maulji agreed to make the loan, a 
condition being an increased share inthe commission agenty, and 
to make it in three equal instalments. Two of these instalments 
were paid and the money handed on by Hyderally to Motabhoy, 
and the third instalment fell to be paid on 30th January 1908, 


At the end of December 1907 Motabhoy was in want of money 


to meet a bill, He accordingly applied to Hyderally to ask if the . 


balance of the debt, namely, Rs. 50,000, could be paid immediately, 
Hyderally then approached Mulji to see if he would prepay his 
instalment due on the ensuing 30th January. He consented to do 
so on being given the joint promissory note in question, of date 
23rd December 1907, and the money was handed to Motabhoy, 
So far there is no discrepancy between the view of the parties, but 
now arises the difficulty. The defendant Motabhoy alleges that 
it was agreed that upon the arrival of the 30th January 1908 the 
advance made under the promissory note should be held as the 
advance of the instalment promised to be paid by Mulji to Hyder- 
ally on that date, and that the note should be replaced by a single 
acknowledgment on the part of Hyderally. The plaintiff Mulji 
says that all he agreed to was that he would surrender the note 
if at 30th January 1908 Hyderally had given sufficient security 
for the whole debt as then due by him, that on the 3oth January 
no such sufficient security was given, that accordingly he is 
entitled to maintain Motabhoy’s liability under the note. 
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The learned Judge of first instance allpwed the parties to go 
to the conclusion that 


‘to trial and examine witnesses ; and comin 
eit had not been proved that any arrangement had been made for 
the giving of security by Hyderally gave judgment in favour of 
tht defendant. The Court of Appeal took the view that no wit- 
nesses should have been examined and that the testimony could 
not be looked at because in'their view the promissory note consti- 
tuted.a written contract ; binding the defendant to pay on demand, 
and section 92 of the Evidence Act, 1872, prevented any oral 
agreement being set up to contradict that written agreement. 

Now if the defendant’s pleading is to be dealt with in absolute 
strictness, that view is right, for what the defendant says is this : 
he admits the execution of the note, and then he says that ‘it was 
verbally agreed that his liability on it should cease on the 30th 
January 1908, That is a bald averment of a verbal contract 
contradicting the written contract, and would be inadmissible 
under Section 92. But this bald averment does not represent the 


- defendant’s true case. His true contention has been already 


stated, and in the form of averment it might be put thus :~ “It 
was agreed that on ‘30th January 1908 the advance, then to 
become due- by Mulji to Hyderally, should be held as made by 


_the monies paid on 23rd December 1907, and that the liability 


under the note should be held as satisfied by @ fresh note to be 
granted by Hyderally for the advance of 30th January 1908.” 
That would be an agreement in terms of proviso 2 to section 92, 
which allows to be proved “the existence of any separate oral 
agreement as to any matter on which a document is silent and 
which is not inconsistent with its terms.” ; 

Their Lordships have felt that it would not be satisfactory to 
decide against the defendant.on a view which might have been 
oBviated by a mere amendment of the pleadings, and that in a 
case where the parties had been allowed to go to proof. They have, 
therefore, felt themselves entitled to consider the evidence led. 

Although, however, there are cases, of which this is one, where 
it is allowable to urge an oral agreement which will have the 
effect of leaving matters otherwise than if they had depended on 
the written agreement alone, it is obvious that such oral agreement 
must be clearly proved and that the onus lies on him who sets it 
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ciently realised by the parned Judge of first instance. Coming 
to the conclusion that thé plaintiff had failed to prove that he had 
stipulated for security being given forthe whole debt by Hyder- 
ally by the 30th January, the learned Judge takes it as a necessary 
sequitur that ¢the defendant’s case is established. But the agree 
ment alleged by the defendant must be substantiaely proved, and 
it is here, in their Lordship’s judgment, that the defendant fails. 
The agreement must be an agreement to which the plaintiff Mulji 
is shown to have assented either himself or by an agent with power 
to bind him. Now there was no one who had power to bind Mulji. 
Further, Motabhoy and Mulji never met at the time at which the 
alleged agreement was concluded, and there’ is absolutely no 
evidence which shows that Mulji ever consented to anything except 
to advance the money if he° got the promissory note. In the 
argument the defendant’s Counsel sought to put his case thus: 
He said that Mulji himself admitted in his pleading that the 
promissory note was not to represent the true state of nfatters 
after 30th January, that no doubt he adhibited the condition that 
security was by that date to be given, but that as the Judge of 
first instance disbelieved the story that any such condition was 
made the matter rested on his own confession that the promissory 
note lost its efficacy after 3cth January. The fallacy here consists 
in so treating an-admission. It is permissible for a tribunal to 
accept part and reject the rest of any witness’s testimony. But 
an admission in pleading cannot be so dissected, and if it is made 
subject to a condition it must either be accepted subject to the 
condition or not accepted at all. Therefore the admission that 
the promissory note was to be held as satisfied on 30th January by 
a new debt on the part of Hyderally, provided that security was 
found for the whole debt by that date, cannot be treated as an 
admission that in any case the, promissory note was to be held as 
satisfied by 30th January. 


Their Lordships are therefore of opinion that the decree of the 
Court of Appeal was right, although to be supported on other 
grounds than thosee stated in the judgment of that court, and 
they will humbly advise His Majesty to dismiss the appeal with 
costs, . 


A P. P ° Appeal dismissed, 
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. RAJA RAMKANAL SINGH DEB DARPASHAHA 
AND ANOTHER (Plaintiffs) 
Versus 


MATHEWSON ADN OTHERS (Defendants). 
Chota Nagpur Encumbered Estates Act, 1876 (4ct VI of 1876) sections 17, 19— 
Nature of sanction required to lease by Manager of encumbered estate. 

The requirement of a particular official's sanction to the giving of a lease 
does not imply that the instrument of lease itself should be sanctioned 
by him: it is suffigient that the transaction to which effect is given by such 
instrument should have received his sanction in its essentiab particulars. 

APPEAL from a judgment and decree af the Calcutta High 
Court, affirming a judgment and decree of the Subordinate Judge 
of Manbhum. 

. The only question in this appeal was whether a putni lease 
granted by the Manager of the Barabhum Encumbered Estate 
appointed under Act VI of 1876, was ultra vires and invalid. 

Tne grounds on which the validity of the lease was impugned, 
and the facts of the case generally, will sufficiently appear from the 
arguments and the judgment of their Lordships. 

Upjohn, K C, and Dunne, for the appellants, 

First, the lease being a putni lease, z ¢, a lease in perpetuity 
granted by the manager, it was necessary that it should receive 
the Commissioner’s sanction. The Commissioner knew of the lease, 
but he did not sanction the transaction. The utmost he sanction- 
ed was a proposal to grant a lease. 

Secondi , even such sanction as was given, was given on condi- 
tions which have not been complied with: a condition was attach- 
ed to the sanction that the premium should be paid by the 31st 
March 1890, and it was not paid tilleJune, 

Thirdly, the sanction, such as it was, related toa firm composed 
of individuals, but tbe putni was granted not to those individuals 
but to a Limited Company, (Read Act VI of 1876, sections 2, 17, 
and 19.) Rules were made under section 19, and are to be found 
at p. 200 of the Wards Manual. Under Rule 16 no lease of a per- 
manent kind can be given without the sanction of the Commis- 
sioner. Such sanction has not been given, the lease was never sub- 
mitted to tbe Commissioner before execution. The caseof _ 
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Gulab Singh v. Raja Seth Gokul Das, [1913] L. R., 40 Ind. Ap., 117, 
is distinguishable. That L was on the construction of section 18 
of Act XVII of 1885, and the sanction required was that of the 
head of a Province, who could not be expected to examine all the 
details. The „provisions of Act VI of 1876 are different. Heré 
the lease should have been submitted to the Commissioner before 
execution: and if it had been so submitted he would probably 
have sent it to the legal adviser and various objectionable features 
in it would have been altered. Further, the Commissioner never 
sanctioned a lease to R. Watson and Co., Ld., but only to R. Watson 
& Co. 


| DeGruyther.—The Commissioner knew that Watson & Co., 
was a Limited Company—receipts were given to them as such and 
they put in claims as such.] 

The real question is what sanction did the Commissioner give? 
That must be determined at the time of that sanction, What thee 
Commissioner knew afterwards is immaterial. Material facts were 
not before the Commissioner when he gave his sanction. He did 
not know that the lease would include the property of Khoorposh- 
~ dars, who had rights of maintenance over the land. This made it 
more valuable. 


Dunne, following.—There were valuable reversions which would 
come to the zemindar, and which were not taken into consider- 
ation in estimating the rent of the lease. The Commissioner’s mind 
was not directed to this. The respondents claim that they are 
entitled to these reversions, but the Commissioner’s sanction did. 
not include them. . 


DeGruyther, K. C, and Sir W. Garth, for respondents.— The 
patnidar has no right to interfere with the existing rights of the 
Khorposhdars; and $f the Khorposh grants expire, the reversion, 
goes not to the patnidars, but to the grantees. The grantees’ rights 
are not affected by the putni. Not merely did the Commissioner 
give his sanction, but.he was asked to reconsidef it, and all possible 
arguments were used to get him to cancel it: but he said that he felt 
quite satisfied with it. (He was stopped.) 


Upjohn, K. C, in reply.—I concede that the putni Isas not affect 
the hereditary rights of third parties: but it affects the reverŝion-. 
ary interest if these khorposh grants fall in, ° 
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Their Lordships’ judgment was peak lea by 


LORD SHAW.-—-This is an appeal from a judgment and decree 
of the High Court of Bengal, dated the 28th April 1910, affirming 
a judgment and decree of the Subordinate Judge of Manbhum, 
dated the 25th November 1907, dismissing the suit with costs. The 
main object of the suit was to obtain a declaration of the nullity 
of a putni lease dated the 29th June 1890. The other demands, in 
the plaint, „were consequential upon such a declaration of nullity 
being obtained. The only question argued in the appeal was 
whether the putni lease was w/tra vires and invalid. 


The facts are briefly these. The first appellant, the plaintiff, is 
the son and successor of the late Raja Broja Kishore Singh Deb 
Darpashaha, the owner of the Barabhum estate. In 1883 the Raja 
borrowed Rs. 60,000 from Messrs, Robert Watson and Company on 
a mortgage of his estate, and on 27th February of that year he 
‘executed an Ijara lease in their favour. This lease contained a 
condition that if the Company should desire to take a putni lease 
of such portions of 844 villages as were treated in the Ijara as 
ghatwali lands the Raja would grant such a putni on certain terms, 
On 8th March 1885 this putni was granted. Four years thereafter, 
vig. on 6th March 1889, the affairs of the Raja being deeply 
embarrassed his estate was placed under the protection of Govern- 
ment by virtue of the Chota Nagpur Encumbered Estates Act, 1876, 


There were apparently considerable difficulties in arranging for 
the liquidation of the debts. After negotiations it was agreed that 
the remaining portions excluded from Messrs. Watson and Com- 
pany’s former putni lease should be demised to these, creditors for 
a sum of Rs. 30,000. Their Lordships have considered the docu- 
ments and have no hesitation whatsoever @n accepting the view 
that the true, and, in fact, only meaging of the transaction was that 
expressed in the Commissioner of Chota Nagpur’s letter of the 
2oth February 189q jn which he sanctioned “ the proposal to grant 
them a futni lease of the 844 villages excluded from‘the present 
putni.” ` i 

The elements of the transaction being thus settled and the 
amoynt of the premium arranged, what remained to be done was 
to have the actual deed drawn up and executed. This was done. 
It has been argued before the Board that the putni lease which was 


VOL.. XIIT] PRIVY COUNCIL 537 


sanctioned was to be a oes containing the terms of the Ijara 


lease. The Board cannét assent. These two contracts are essen- 
tially different in character, the latter being of a temporary 
character, containing provisions and reservations suitable to a lease 
fora short dugation. Their Lordships have no hesitation in accept- 
ing the judgment of the High Court which is thus expressed on 
this point :— 
“ The fact that the Raja had granted a previous putni lease was known 
to the Commissioner, and was, in fact, referred to in his sanction, * * * 


It is * * * reasonable to assume that the Commissioner understood - 


its character when he was asked to sanction a similar putni. It would 
have been inconvenient that the subsequent putni should be on any differ- 
ent terms from the first, because, as pointed out in the course of the 
correspondence, the proposed new putni was in respect of villages which 
were scattered abôut in the area covered: by the earlier putni, and the 
object of the second putni was to round up the Estate. I do not think, 
therefore, that this ground has been made out.” 

Apart from the point just dealt with, the putni lease actually 
granted is now challenged. The grounds of challenge may be 
compendiously and conveniently stated as follows :— 

(1) It is said that the sanction was, upon a sound construction 
of the letter of zoth February 1890, merely a sanction of a pro- 
posal to grant a putni. Their Lordships think the objection to be 
trivial. This propgsal had been made, it had been accepted, a 
contract was accordingly completed on the subject and it was that 
contract so completed that was sanctioned. 

(2) It was said that the sanction contained the clause “ pro- 
vided that the amount be paid “ before the end of March 1890.” In 
the course of carrying out the bargain some delay, not very great, 
occurred. There was an exchange of views as to the actual word- 
ing of the draft putni, but the document was finally settled by 
both parties, and on the 25th June 1890 Messrs. Watson and 
Company paid the salami of Rs. 30,000 to the official manager of 
the estate, vis., the Deputy Commissioner. , This being done, it 
does not appear to their Lordships that it would have béen open 
thereafter for a challenge to be made, even by the Deputy Com- 
missioner himself, or ‘for the Commissioner's sanction to have been 
withdrawn. A fortiori there appears no ground for sustaining 
such a challenge when put forward after a considerable lape of 
years on behalf of the successor of the debtor. 
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(3) The last objection is ofa two-fqid character. It is urged 
that the sanction of the Commissioner, bting a statutory requisite 
in virtue of the Chota Nagpur Encumbered Estates Act of 1876, 
of the rules thereunder, and of the Act ¿of the Governor-General, 
No. V of 1884, such sanction was not given to the final and actual 
putni lease itself, This depends upon a construction, especially, 
of Rule 16, which is in the following terms :— 

‘The power to lease under section 17 of the Act shall be subject to the 
following provision :—No lease shall be given for any term exceeding 
three years without the sanction of the Deputy Commissioner, or exceeding 
four years without the sanction of the Commissioner.” 

Upon this point their Lordships are of opinion that when it is 
affirmatively established that a transaction itself in aĦ its essential 
particulars has obtained the sanction of the Commissioner, and 
when it is requisite that the transaction be carried into effect by 
the preparation of the appropriate deeds, a challenge merely on 
«he ground that the document ultimately prepared had not been 
submitted for sanction cannot be sustained. In administrative and 
departmental action it must necessarily be the case that formal 
details may have to be entered upon in order to carry into practical 
effect, and put into legal shape, the arrangement to which sanction 
was adhibited. The first head of this objection accordingly fails. 
And it was further urged that in any view the transaction which 
was sanctioned was a transaction of a grant of a putni lease to 
Robert.Watson and Company, in other words to a firm of individual 
men and not to Robert Watson and Company, Limited, £ e, a 
different and incorporated persona. This demands careful con- 
sideration. There is this to be said for the objection, that the 
persona in the latter case is different from the persona in the 
former, and that a change in the lessee or putnidar ought to be 
treated as a change in essentials. It may be added that a putni 
Tease of land, an agreement of añ important and wide-reaching 
character might demand separate consideration, and point toa 
different conclusiof*when this essential was altered. Questions 
might arise, and difficulties suggest themselves with regard toa 
limited company against whom legal remedies at law might not 
be the same as in the case of individuals, and public and adminis- 
trative considerations might come into play operative either in 
the way of restriction,or refusal.on account of a change in persona 
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in the lessee. In the fpinion of their Lordships, it is not neces- 
sary to pronounce any’ judgment upon this point in the present 
case, For their Lordships are of opinion that when the negotia- 
tors in the course of correspondence mentioned in their letters 
Robert Watsgn and Company, they did in fact mean and were pet- 
fectly understood to mean Robert Watson and Company, Limited, 
the fact of the incorporation of the limited concern being well- 
known ; and, indeed, one of the principal documents of the case is 
the petition dated 14th May 1889, being the petition of Messrs. 
Robert Watson and Company, Limited, filing the account of the 
money due to them. It may be true that the limited concern isa 
different one from the previous and unincorporated firm, but in the 
language of ‘the judgment of the High Court :— 

“rhe misdescription does not, under the ordinary principle applicable 
to such matters, affect the validity of the sanction or the lease, Though 
there was such a misdescription, it is perfectly clear what was intended by 
the sanction, and that it was intended that the lease should be giyen and 
taken by the persons who are properly descmbedas Messrs. Robert 
Watson & Co., Limited.” 

A point was taken to the effect that the putni transaction 
could not be held to have been ratified, seeing that it had not 
specifically taken into account the existence of khoorpoosh, or 
maintenance rights, over the property sold. These could in no 
view have been affected for the simple reason that the interest of 
third parties properly secured over the properties, were in no res- 
pect prejudiced. Andas to the further point that in the event of 
the discontinuance of these rights a certain reversion would follow 
to the zemindar, their Lordships are of opinion that this rever- 
sionary right.not being in fact embraced within the grant, no pre- 
judice to any such right has occurred. The point according- 
ly fails. y 

Their Lordships are of opinion that the judgments of the 
courts below are correct, and they will humbly advise His Majesty 


that the appeal be dismissed with costs. .. ` 
A. P. P, Appeal dismissed. 
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AHMED MUSAJI SALEJI AND OTHERS (Defendants) 


VETSUS 


“HASHIM EBRAHIM SALEJI AND OTHERS (Plaintiff and 
defendants) 


Procedure—" Decree ”—“ Preliminary ‘decree ”—“ Order '—~—Correctness of 
preliminary decree can only be disputed in appeal from such decree—Code 
of Civil Procedure, 1908 (Act V of 1908) section 2, sub-sections 2, 14; 
section 97—Dissolution of partnership—Pariners retaining and using 
assets-~Ltiability to pay interest. i 

In a suit for partnership accounts, the Judge declared the partnership 
dissolved and made a reference to the assistant referee (1), to enquire who 
were the partners who were entitled to share in thé assets and good will 
of the partnership - business, (2) to take an account of the dealings of the 
parties with the assets, This adjudication was not appealed from. The 
assistant referee held the enquiry and reported that the appellants had 
retained subsequent to the dissolution of the partnership large sums 
forming part of the assets and had used such sums in their own business : 
he also found, adversely to the contention of the appellants, that certain 
persons were entitled to share as partners in the assets and good will. 
The Judge confirmed this finding and ordered the appellants to pay into 
court the sums retained by them with interest from the date of dissolution 
upon appeal. 

Held, that the adjudication was a “ decree” as defined by section 2, 
sub-section 21 of the Code of Civil Procedure, 1908: that it was none the 
less a decree because parts of it, if they stood alone, would have consti- 
tuted an “order”; and that as it wasa “preliminary decree” within 
section 97 of the Code, the appellants were precluded from disputing its 
correctness upon appeal from the final decree in the suit. 

Meld, further, that quite apart from fraud or misconduct in the nature 
of fraud, partners who retain assets after dissolution and use them in their 
own business are liable to account for such assets with interest. 

. APPEAL from a judgment and decree of the Calcutta High 
Court in its appellate jurisdiction, affirming, with slight modifica- 
tions, a judgment and decree of Fletcher J. 

The plaintiff filed this suit on 3oth June 1908 as executor of 
his deceased father Ebrahira Soleman Saleji, forthe purpose of 
having a partnership between the deceased and the present 
appellants and respondents wound up by the court. The partner- 
ship bad. already been dissolved by arrangement between all the 
partners from the Ist July 1907, At the hearing on the 3oth 


August 1909, before Fletcher J. practically the only contention 
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between the parties waf whether these persons (one of the appel- 
lants and two of the respondents) who were admitted on all hands 
to be entitled to certain shares of the profits, were also entitled as 
partners to share in the assets and good will: and whether and how 
the shares of the partners, as fixed by an old partnership deet, 
had been modified. The Judge, after hearing counsel but without 
taking evidence, passed a preliminary decree declaring that the 
partnership was dissolved on the rst July 1907, and referring to 
the Assistant Referee (2ter alta) : 

(1) to enquire who were the partners entitled to share in the 
assets and good will of the partnership business : 

(2) to take an account of the dealings of the parties with 
the said partnership business. 

None of the parties appealed against this preliminary decree; 
and the Assistant Referee held a lengthy inquiry, at the end of 
which in 1911, he reported (inter alia) 

© x. that the three persons who were admittedly entitled to 
share in the profits were partners and were entitled to the same 
shares in the assets and good will. 

2 that the appellants had taken over large sums belonging to 

‘the partnership and had used and were using them in a new firm 
of their own. 

The Judge heard and disposed of numerous exceptions to the 
report filed by the appellants and on the 22nd April 1912 made a 
decree confirming the report and ordering the appellants to bring 
into court sums aggregating Rs. 7,24,373 (being the amounts for 
which they were found liable to the partnership) with interest at 
6 per cent per annum from the Ist July 1907 the date 6f des- 
solution. 

On appeal to the High Court in its appellate jurisdiction, the 
appellants for the first time contended that it ought not to hawe 
been referred to the Assistant Referee who the members of the 
partnership were, but that this ought to have been determined in 
the first instance by the Judge himself: They. also contended 
that interest should not have been allowed. 

The High Court by its judgment of September rst, 1913 affirm- 
ed the decree appealed against, with sundry small reductions in 
the principal of the sums payable by appellants. The High Court 
held’ that the appellants, not having appealed from the decree or 
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order of August 30th, 1909, were preclfided by section 97 of the 
Code of Civil Procedure from disputing its correctness, 

_ Str Robert Finlay, K. C. (with him Dunne and B. N. Bose) for 
the appellants.—I have three points in this case. (1) The first 
Jadge omitted to find who were partners. This was nota matter 
he could refer. The case will have to go back for trial, unless 
the Board takes the view that by virtue of section 97 of the Code 
of Civil Procedure, 1908, the matter cannot be reopened. (2) My 
second point is that the court ordered us to bring seven lacs into 
court and another lac as interest pending the taking of accounts. 
This is wrong, as we are entitled to more than half after the 
accounts are taken.. (3) Thirdly, we were ordered to pay interest 
from the date of the dissolution. If there were any fraud on our 
part I concede that interest was payable, but here no fraudulent 
intention is shown and no interest should have been allowed. 

Dealing with the first point, I submit that the Judge ought to 
Rave decided himself who were partners, he should not have left it 
to the referee. The order referring it was wrongly made, 

Khadim Hossein v. Emdad Hossein, [1901] 1. L. R., 29 Cal., 758. 

A Full Bench of the Calcutta High Court decided that an appeal lay 
from a preliminary order after final decree. Section 97 of the new 
Code of Civil Procedure only deals with preliminary decrees which 
settle the rights of the parties. (Reads section 2, sub sections (21, 
14). To the extent that it settles the rights of ‘the parties I admit 
this isa decree, but in other respects it is merely an order, As 
such no appeal lay from it either under sub section (i) or any other 
sub section of section 104, and the right time to question it was on 
appeal rom the final decree, 

Dunne, on the same side.—On the first point, is there a decree? 
I say no: even ifit is an order section 96 only provides for an 
appeal against “ decree”. , 

Now I admitit is a decree, but itfis not a decree in some res- 
pects, Each head or matter determined ought to be separated from 
the rest, and some held as amounting to decrees and some as mere 
orders. If this part about the partners is an order, it was not 
appealable and we cannot be blamed for not appealing from it, 

As to interest, there was nothing wrong in Musaji’s having the 
money. There was no finding of fraud or misconduct against him, 
That interest may be allowed, money must be retained by fraud 
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and it must be found ffrom what date the fraud commenced. 
(Referred to Bullen and Leake, 2nd, Ed, pp 51 and 52.) That 


shows when interest would have been allowed in English Common , 


Law. The rule laid down in England by 3 and 4 Will IV. C. 42, 
sections 28 and 29 was acopted in India by Act XXXII of 1829. 
London Chatham and Dover R. and Co., v. South Eastern R. and Co., 

[1893] A. C., 409. 

At the conclusion of the arguments for appellants, their Lord- 
‘ships intimated that they desired to hear counsel for respondents 
on the point as to interest only. 

Upjohn, K. C., Cosens Hardy, K. C, and Lowndes, for the res- 
pondents.—It is well established by a series of decisions in the 
Court of Chancery that when after a dissolution a partner retains 
assets in his own hands and trades with them the other partners 
have anelection either to take the profits so made as partnership 
assets or to have the retained assets made good to the partnership 
with interest: : . 

Clements v. Hall, [1858] 2 Del. and J., 173, 
Vater v. Fenu, {1880} 13 Ch D., 839, 
Fohnson v. The King, [1904] A. Ca 817. 
Lindly on Partnership (8th Ed.) Vol I pp. 677 Et. seq. 

This right is independent of fraud, and exists apart from common 
law orstatute. The fact that interest was not claimed in the plaint 
is immaterial À 

Burland v Earle, [1905] A. C., 590 (atp. 592). 

Sir R. Finlay, K. C, replied. 

The judgment of their Lordships was delivered by 

LORD SUMNER.—This was an action to have partnership 
accounts taken, and for that purpose to have various matters 
decided by the court. Three questions only were raised before 
their Lordships on the present appeal. 

The circumstances raising the first question were as follows. 
The membership of the firm was in dispute, Certain persons were 
alleged, on one side, to have been partners, and, on the other, to 
have been only employees remunerated by a share of annual pro- 
‘fits. The suit was begun on 3oth June 1908, and on 30th August 
1909 the Trial Judge, Fletcher J., by his formal adjudication (to 
use a natural term) “declared” that the partnership in qyestion 
was dissolved as from Ist duly 1907, agd then “ordered and 
decreed” that— 
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“Itis referred to the Assistant Referee gf this Court to take the follow- 
ing account and to make the following enquiries, that is to say = 
1. To enquire who were the partners who were entitled to share in the 
assets and good will of the said partnership business ; 
x 2. To take an account of the dealings of the parties with the assets of 
the said partnership business ;” 
and, further, certain other matters not now material. 

This adjudication was immediately appealable but was not 
appealed. The Assistant Referee duly held the enquiries directed, 
and all matters were gone into at a great expenditure of time 
and money. His report on enquiry No. I was adverse to the 
appellants, and being excepted to by them was confirmed by 
Fletcher J. e 


The appellants then, by memorandum of appeal, dated 23rd 


‘May 1912, raised the question whether enquiry No. I was rightly 


included in the adjudication, dated 30th August 1909, or whether 
it waf not one which should have been made by the learned Judge 
himself, This at once and for the first time raised the question, 
which is the first and chief issue in the present appeal, whether 
the above-mentioned determination of Fletcher J. was a “decree ” 
or an “order” within the meaning of those terms in the Civil Pro- 
cedure Code, Act V of 1908. Ifit wasa decree it was a prelimi- 
nary decree within section 97, and any appeal was incompetent 
and barred thereby; if it was an order it was appealable still, 
Their Lordships would unfeignedly deplore a state of procedure 
which enabled the appellants to take their chance of success before 
the Assistant Referee at such a cost in time and money and then, 
after tħey had lost the day, to contend that the matter never should 
have gone before him at all ; yet it must be so if such be the mean- ` 
ing of the Code. 

° The High Court, while thinking that the enquiry in dispute 
should not have been directed, decided at the same time that the 
adjudication of Fletgher J., which included this direction, was it- 
self a detree and therefore being a preliminary decree could not 
under section 97 of the Code be questioned on the final appeal, 


- Their Lordships are in accord with the learned Judges of the High 


Court. 
The adjudication itself began by declaring that the partnership 
was dissolved as from’acertain date, and thus 7 /imine settled 
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rights between the partits. This declaration was the foundation 
for all subsequent accounts and proceedings, which were merely 


incidental thereto and consequential thereon. It matters not whe- + 


ther the instrument of partnership fixed the dissolution at a date 
which had paesed before the suit began, or whether the parties hdd 
agreed toa dissolution or agreed in submitting to a dissolution by 
the court, or whether the court decreed a dissolution for cause shown 
before it after a “tts contestatio, The declaration when so made 
was what the court’s adjudication, and indeed the appellants’ own 
case, call it, a decree. The Code makes no provision for something 
which is neither a decree nor an order, nor for anything which is 
both, neither does it provide that one adjudication by the court can 
be resolved into divers elements, some of which are decrees and 
some orders. This-Was in substances a decree: it did not cease 
tobe such, because a subordinate part of it, if correctly made, 
might have been made separately as an order. It conclusively 
determined the rights of the parties in regard to certain, and*those 
essential, matters, involved in the suit, and the expression “ mat- 
ters in controversy” in section 2 (2), the (definition of “ decree”) 
cannot, in their Lordships’ opinion, be pressed so as to exclude 
matters which, though as it happened they were common ground, 
must have been actually decided, if any question had arisen and 
were the foundation of the whole determination, The Code has 
got rid of such doubts as were debated in Khadem Hossain v, Em- 


dad Hossein. 
Khadem Hossein v, Emdad Hossein, [1g01] 1. L. R., 29 Cal., 758. 


Accordingly section 97 of the Code applies: the appellants took 
their objection too late and the High Court, rightly decided 
against them i 

The residue of the case may be shortly disposed of. The ap- 
pellants were ordered to bring,certain money into courts and to pay 
interest as from a certain date. The contention on the former 
point, namely, that the amount was excessive, was not raised below 
at all and but faintly before their Lordships. In any‘case the 
amount ordered to be brought into court was a matter of discre- 
tion and that discretidn does not appearto have been exercised on 
any wrong principle. No more need be said as to this. The other 
point is equally short, It is well settled that in certain cases, When 
on the dissolution of a firm one of the partners retains assets of the 
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firm in his hands without any settlement Of accounts and applies 
them in continuing the business for his own benefit, he may be or- 
*dered to account for these assets with interest thereon, and this 

apart from fraud or misconduct in the nature of fraud. The report 
of the Assistant Referee disclosed conduct of this sort bn the appel- 
lants’ part falling within the decidéd cases, even ifit did not 
amount to fraud, as probably the Referee meant to find that it did. 
Both courts below adopted this report and therefore there are con- 
current findings of fact against the appellants and no question of 
law is raised at all. 

Their Lordships will humbly advise His Majesty that this ap- 
peal be dismissed with costs. ; f 

A. P. P. Appeal dismissed, 


i HIGH COURT. 


SITAL PRASAD GHOSH 


VErSUS 


EMPEROR*® 


‘Water Works Act, (I of 1891) section 46—Waste water—Used for gardening 
: — Offence. 
Water supplied by a Municipality for house-hold purposes when once 
used becomes waste water which may be used for gardening purposes. 
Fhe applicant’s garden was found well watered but the pucca channel 
from the well to the garden was found to be dry and full of leaves. eld 
that the circumstances were not sufficient to base a conviction. 


. CRIMINAL REVISION from an order of H. S. Ross Esq. 


Magistrate first class of Allahabad. 


The applicant appeared in person. 
R. Malcomson (Assistant Government Advocate), for the Crown, 
The following judgment was delivered by 
TUDBALL, J.—This application arises out of a conviction under 
section 46 of the Water Works Act. The facts on which the con- 
viction is based are as follows:— 
*Cr. Rev. No. 206 of 1915. 
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The applicant Mr. Sital Prasad Ghosh has a house and a garden. 
In the garden there is a well, attached to it there is a pucca reser- 
voir and a fyucca channel. Part of the garden is used for the pur-, 
poses of growing vegetables. The Chairman and the Assistant 
Secretary of -the Municipal Board visited the premises on the &th 
December 1914. They saw that the vegetable garden was well 
watered and found the reservoir dry and the channel containing 
a large amount of leaves, They saw a pair of bullocks entering 
the compound. Halfan hour before this the Chairman and 
Assistant Secretary had been visiting the other houses in the 
neighbourhood, 

The court below has drawn, on these facts; the inference that 
the water which was supplied for domestic purposes had been used 
for the purpose of watering the garden. The Assistant Secretary 
stated that in his opinion the reservoir and the channel could not 
have been used for a fortnight because they were dry and there was 
a large amount of leaves in the channel. I take it for granted that 
waste water may be used for the purpose of the garden as it 
could’ not be used a second time for domestic purposes. In my 
opinion these facts do not legitimately raise the inference that Mr. 


Sital Prasad Ghose had used the Municipal water. It was cold 


weather when the premises of the applicant were visited and land 
watered then continues to be wet for a considerable length of time 
and the bare fact of the garden being wet at the time is not in itself 
sufficient even with the presence of leaves in the water chan- 
nel for the conviction of the applicant of the offence of which he 
has been convicted. I am therefore of opinion that the facts found 


are insufficient to support the applicant’s conviction. I set aside 
the order of the court below. The fine will be refunded. 


Conviction set aside. 
e 
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RAGHUBER AND OTHERS (Plaintiffs) 
VErSUS 


TULSHI RAM AND OTHERS (Defendants)* 


CHAMIRR, J. Land Revenue Act (III of 1901), sections 110, 111,°112—Incorvect entry—Par- 


Chamier, J, 


tition proceedings—Suit in Civil Court. 
The plaintiffs were the owners of 8 and the defendants of 8 share in 


a certain village. By mistake in the Khewat the plaintiffs’ share was 
recorded as, = and the defendants, $ . Certain partition proceedings were 


instituted and the plaintiffs were made parties. They did not take any 


objection as to the correctness of the entry. They brought this suit for 


- declaration of their right. Held that the suit was barred by the principle. 


of res judicata as the plaintiffs ought to have raised this question in the 
pagition proceedings. Nathi Mal v. Tef Singh, 1. L. R, 29 All, 604; 
Ayesha v. Abdulla, [1899], A. W N., 190, referred to. 
Held also that the procedure laid down by sections 110—12 applies both 
to perfect and imperfect partition. 
SECOND APPEAL from a decree of Babu Gauri Sbankar, 


Subordinate Judge of Farrukhabad, reversing a decree of Babu 
Joti Sarup, Munsif of Kaimganj. 


Claim for declaration. 
The court of first instance dismissed the claim. 


The lower appellate court reversed the decree, 


Plaintiffs appealed. 
Braj Nath Vyas, for the appellants. : 


A, P. Dube, for the respondents, 


The following judgment was delivered by 


CHAMIER,‘J.—rThis appeal arises out of a suit brought by the 


appellants for a declaration, that they are entitled to a one-sixth 
share in a eertain patti The prayer for relief is not worded in this 
way but this is the meaning of it. The lower appellate court has 
declined to make such a declaration, but has made a declaration 
of another description intended to limit the rights of the respon- 
dents in a certain way. On the facts as found by the lower ap- 


e 
*S.A No. 578 of 1914. 


z 
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pellate court the appellants are entitled to the share which they 
claimed and the only question is whether they are entitled to 
obtain a declaration to that effect in the Civil Court. It appears 
that in the kbewat of 1305, Fasli, the plaintiffs were shown as 
entitled to athree-eighteenths share and the respondent, Tulsħi 
Ram, was shown as entitled to an eight-eighteenths share. At the 
recent settlement, by some mistake, a record was prepared show- 
ing that the appellants are entitled to no more than a one-six- 
teenth share, while the respondent Tulshi Ram is shown as en- 
titled to an eight-sixteenths share. Thus the appellants’ share 
has been reduced and the respondent Tulshi Ram’s share has 
been increased. The only defence, with which I am concerned, 
now, is that the appellants might and ought to have put forward 
their claim in certain partition proceedings, and as they did not 
do so they are not entitled to maintain the present suit. Itisa 
fact that partition proceedings were instituted to which the ap, 
pellants were made parties, the usual proclamation was issued 
and a date was fixed by which those concerned were required to 
state their objections, if any, to the partition. The appellants had 
an opportunity of putting forward their objections but did not do 
so, They may have been misled by an order of another revenue 
court passed on an application forthe correction of the Khewat. 
That court was not satisfied, that the record was incorrect and 
rejected the present appellants’ application to have it altered saying 
that their remedy lay in the Civil Court. The fact that another 
revenue court in another proceeding suggested that the appellants 
should proceed by way of a suit in a Civil Court did not relieve 
the appellants from the necessity of putting forward their claim 
in the partition proceeding. It was contended in the lower ap- 
pellate court, and it has been contended before me, that the rule 


laid down in a number of casegin this Court including that of Vath? 
Mal v. Tej Singh (1), to the effect that a party to a partition pro- 
ceeding, who has had the opportunity of pleading a question of 
title and has not availed himself of that opportunity, canndt main- 
tain a suit in the Civil Court for the relief which he might have 


claimed in the partition proceedings, does not apply to the case. 


of an application for imperfect partition. Reliance is placed on 
the decision of this Court in Ayesha Bibi v. Abdulla Khan(?), In 
(1) [t907] I. L. R, 29 All, 604. (2) [1899] A. W. N., 190. 
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that case Knox and Aikman, JJ., dealing with a plea similar to 
that put forward by the respondent, Tulshi Ram, in the present 
case said: “the answer to this plea is that while it is true that on 
an application for perfect partition a case may arise on which 
under sections 112 and 113 of the North Western Psovinces Land 
Revenue Act there can be a decision which would have the effect 
of finally determining the conflicting claims, the same result cannot 
take place in a case of imperfect partitions. In the case of an 
imperfect partition any objection would, with reference to the last 
clause of section 134 of the North Western Provinces Land Reve- 
nue Act, put the applicant for partition out of court.” Without 
expressing any opinion as to the correctness of the construction 
placed in that case on the proviso to section 134 of thè Act of 1873 
I think it is sufficient to say that that proViso finds no place in 
the present Land Revenue Act [Local Act III of rgo1]. Section 
106 of the present Act provides that the procedure prescribed in 
Chapter VII of the Act shall be followed in all partitions whether 
perfect or imperfect except where it is otherwise expressly declar- 
ed. The sections with which we are concerned in the present case 
are sections 110, III and 112. It is not declared that these 
sections do not apply to imperfect partitions. I must, therefore, 
hold that they do apply to imperfect partitions and that the rule 
laid down by so many decisions of this Court with reference to 
objections which might have, but have not, been put forward in 
proceedings taken for perfect partition applies as well to proceed- 
ings taken for imperfect partition. For these reasons I am of 
opinion that the first relief claimed by the appellants in the 
presenf suit cannot be granted to them by the Civil Court. I there- 


fore dismiss this appeal with costs, 
Appeal dismissed, 
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UMRAO KUNWAR AND ANOTHER (Defendants). . 
Versus 
BADRI (Plaintif) * 

Hindu Law—Widow—Executing a will—Suit for declaration. 

A Hindu widow executed a will bequeathing the property to certain 
persons purporting to do so under an oral direction given by her husband. 
The next reversioner brought this suit for a declaration that the will was 
void and after the widow's death it would not pass any interest to the 
legatees, * Held that there being no alienation of property the suit was not 


maintainable. Rai Bhajan v. Gurcharan,1 A. L. J. Rọ 468, applied ; 
Faipal Kunwar v. Inday Bahadur Singh, I. L. R., 26 All, 238, referred to. 


First APPEAL from an order of L. Johnston Esq., District 
Judge of Meerut. 

Defendant appealed. 

Tej Bahadur Sapru, for the appellants. 

S. M. Sulaiman, for the respondent. ~ 

The judgment:of the Court was delivered by 

PiGGoTT, J.—This was a suit by a plaintiff claiming to be the 
next reversioner under the Hindu law to the estate of one Dewa, 
The said Dewa died leaving a widow, Umrao Kuar, This lady 
has executed a will bequeathing the property in her hands‘as widow 
of Dewa to one Tika Ram, son of Niadar, brother of the said Dewa. 
In the will there is a recital to the effect that the bequest is made 
in accordance with oral directions given by Dewa. The plaintiff 
sought a decJaration that the will in question is void and ineffect- 


ual as against his interest and that Tika Ram, who was impleaded 
as defendant No. 2, will acquire no rights under the said will. 
The court of first instance dismissed the suit upon a preliminarg 
point, holding that there had been no alienation by Umrao 
Kuar of the property in her hands and that under the circumstances 
the mere execution of a will would not afford a sufficient reason for 
granting a declaratory decree. It supported itself by a quotation 
from: Mulla’s Principles of Hindu law. The learned District Judge 
on appeal has reversed the finding on the preliminary point and 
remanded the case for trial on the merits. He bases his detision 
* F. A. F. O. No, 23 of 1918. 
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upon the reported case of Jatpal Kunwar | Indar Bahadur Singh). 
It is obvious that in that case their Lordships of the Privy 
Council maintained the decision of the courts in India with consi- 
derable reluctance and carefully guarded themselves against being 
understood to hold that the execution of a will under such cir- 
cumstances as the present would afford a cause of action for a 
declaratory suit on the part of the nearest reversioner. It is 
certainly not the practice of this Court to encovrage such suits, vide 
Ram Bhajan and others v, Gurcharan (8). The learned District 
Judge moreover, while purporting to follow the Privy Council 


ruling quoted by him, has really departed from the spirit of that 


ruling by interfering with the decision of the court of first instance, 
We think that the learned Additional Subordinate’ Judge was 
right in refusing to grant the declaration sought by the plaintiff 
and gave good reason for his decision. We set aside the order of 
the court below and restore the decree of the court of first instance 
dismissing the suit. The defendants appellants will get their costs 
in this Court and in the lower appellate court. 


Appeal decreed, 
(1) [1904] I. L. R., 26 AIL, 238, (2) [1904] 1 A. L. J. R., 468. 
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MATHURA PRASAD AND ANOTHER (Defendants) ° Civit 


VETSHS 1915 
CHHEDI LAL (Plaintiff) * April, 91. 
Evidence Act (J of 1872), sections 68, 72— Mortgage deed not attested—Money bannan 
claim—Effect of. è s, BANERJI, J. 
Section 68 of the Evidence Act only applied to cases where a document x 
was required to be attested and was attested in the manner provided by 
law and it could not be admitted in evidence unless one of the attesting 
witnesses was examined, 
A suit was brought for sale of the mortgaged property. It was found 
that the mortgage Was not executed in accordance with law and the suit 
was dismissed. In appeal the plaintiff gave up his right under the mort- . 
gage and asked for and obtained a simple money decree. Held that the ý 
document not being properly attested the provisions of section 6&of the 
Evidence Act did not apply and that it was admissible in evidence under 
section 72 to prove the transaction of debt. Pulaka Veetil Muthalku 
Langara Kunhu Misdu Thirutipatti Madhava Minon, 1. L. R, 32 Mad, 
410; Tofail-ud-din Piaday. Mahar Ali Shaha, 1. L. R., 26 Cal, 78; . 
Veirappa Kavanandan v. Rama Sami Kavanandan, 1. L. R., 30 Mad, 251. 
The Collector of Mirsapur v. Bhagwandas, 1.1L, R, 32 All, 164. 
SECOND APPEAL from a decree of S. R. Daniels, Esq., District * 
Judge of Allahabad, modifying a decree of Babu Sidheshwar Moitra 


Munsif. 
Claim for recovery of money. 
The court of first instance dismissed the claim. 
The lower appellate court modified the decree. 
Defendant appealed. 
Uma Shankar Bajpai, for the appellant. ° 
Girdharilal Agarwala, for the respondent. 
The following judgment was delivered by «+ , 
BANERJI, J—This appeal arises out of a suit brought by the Banerji, J, 
. plaintiff respondent to, realise the amount of a bond, dated the 23rd 
of August 1910, alleged to have been executed by one Ramdhan 
Lal in favour of the plaintiff and his deceased father Ram Adhin. 
Ramdhan Lal is dead. The suit was brought against the appel- . 


* S. A. No. 554 of 1914. 
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lants who are in possession of Ramdhan Lal’s property under a will. 
The bond on the face of it purported to bea mortgage bond and 
the suit was brought in the court of first instance to enforce the 
mortgage, That court was of opinion that the docpment had not 
been duly attested as required by section 59 of the Transfer of Pro- 
perty Act and could not betreated as a mortgage. For that rea- 
son alone the court dismissed the suit. The plaintiffappealed and 
n the appellate court he abandoned the claim for sale of the mort- 
gaged property and asked for a simple money decree in respect of 
the debt. The learned Judge found that the document had been 
duly executed by Ramdhan Lal and that he had received the 
amount of it which was paid in the presence of the Sub-Registrar. 
He made a money decree in favour of the plaintiff, to be recovered 
from the assets of Ramdhan Lal in possession of the defendants- 
appellants. This appeal has been preferred by the defendants and 
‘the only contention on their behalf is that in view of the provi- 
sions of section 68 of the Evidence Act the bond was not admissible 
in evidence for any purpose. I am nnable to agree with this con- 
tention. Asa mortgage it was undoubtedly necessary that the 
document should be attested by at least two witnesses and that one 
of those witnesses should be called. But it appears from the evi- 
dence of the scribe and of the witness Mata Ghulam that the 
document in question was not attested at all. "On the contrary the 
scribe proved that Ramdhan Lal signed the document at the house 
of the scribe where it was written and took it to the witnesses 
afterwards and got their signatures on it after admitting execution. 
This evidence of the scribe shows that the document was not at- 
tested in accordance with the provisions of section 59’of the Trans- 
fer of Property Act. Therefore it could not be treated as a mort- 
gage. It is only in the case of a document which required to be 
attested and was attested, that under section 68 of the Evidence 
Act it was necessary to call an attesting witness, As the docu- 
ment in,this case w4§ not so attested, seetion 68 had no application 
and the case in my opinion fell within the purview of section 72 of 
the Evidence Act. For asimple money bond it is not necessary 
that it should be attested by witnesses. As the bond in this case 
was,not so attested it was a valid document as a simple money bond 
and was admissible in evidence. This was held by a Full Bench 
of the Madras High Court in the case of Pulaka Veett] Muthalaku 
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Langara Kunhu Misdu v. Thiruthipaili Madhava Minon (©), and | 


by the Calcutta High Court in Tofail-ud-din Piada v. Makar Ali 


Shaha(®), The case of Veerappa Kavanandan v. Rama Sami ` 


Kavanandan(8), has, under the circumstances mentioned above, no 
application to the present case and it is unnecessary for me to say 
whether I agree with the decision in that case. There can be no doubt 
that the bond in this case contained a personal covenant and the 
plaintiff is entitled to a money decree in enforcement-of that cove- 
nant. The learned vakil for the appellant has referred to the Full 
Bench ruling of this Court in The Collector of Mirsapurv. Bhag- 
wandas(4), but that case has apparently no bearing on the case 
before me. *The terms of the document in that case were peculiar 
and it was held thaf*under those terms there could not be a per- 
sonal decree against the executant of the document. The appeal 
is in my opinion without force. I dismiss it with costs. 
Appeal dismissed, 


(1) [1909] I. L. R., 32 Mad, 410. (2) [1898] I. L. R., 26 Cal., 78. 
(3) [1907] 1. L. R., 30 Mad., 251. (4) [1913] 1: A.L. J. R, 141. 


* FULL BENCH. 


LAHASO KUAR (Plaintif) 
a VEYSUS 
MAHABIR TEWARI AND OTHERS (Defendants)%® 


Adverse possesxon—One co-sharer in exclusive possession for many years— 
Constructions with consent of co-sharers—Presumption ~Acqutescence. 
When one co-sharer is in exclusive possession of a particular plot for 
a very long time and has made constructions thereon, the presumption ¿s 
that he is so in possession with the consent of the other co-sharers. The 
other co-sharers cannot after lying by for many years come in and ask to 
have the constructions demolished. ie 
SECOND APPEAL from a decree of Sheikh Muhammad” Husain, 
Subordinate Judge of Ghazipur, reversing a decree of Babu Ganga 
Nath, Munsif of Ballfa, 
Claim for recovery of joint possession, 
The court of first instance decreed the claim. : 


The lower appellate court reversed the décree. 
. * 5S. A, No. 1183 of 1913: 
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Plaintiff appealed. 

Shiam Krishna Dar (with him Mangal Prasad),for the appellant. 

M. L. Agarwala,(for whom Lakshmi Narain), for tht respondents. 

, The judgment of the Court was delivered by 

" RICHARDS, C. J.—This appeal arises out of a suit in which the 
plaintiff sought a declaration that the share of the plaintiff and the 
defendants Nos. 38 and 39 amounts to 3ths in a plot No. 703, and 
that she might have a decree for joint possession of the plot and for 
removal of a thatch and for the restoration of a ditch said to have 
been filled in. Notwithstanding the pleadings it is quite clear 
that the (contesting) defendants’ contention was not that the plot 
in question did not form part of the joint property of the co-sbarers 
but that they for a very long time had been inepossession and had 
sunk a well and made certain constructions. In the lower appellate 
court the defendants raised no controversy as to proprietary title 
gf the parties to the plot in question, All that they contended was 
that having regard to the long time they had been in possession, 
the plaintiff was not entitled to put them out orto have the con- 


` structions demolished. It is perfectly clear that in the event ofa 


partition the plot in question will have to be taken into con- 
sideration, Theauthority making the partition will have regard 
tothe rules that as far as possible parties in possession shall be 
left in possession and if that is found to be impossible and a certain 
plot (on which are buildings) in the possession of one party has to 
be putsinto the lot of another, rent willbe assessed. Where one 
co-sharer is for many years in exclusive possession of a particular 
plot and makes constructions thereon, the presumption is that he 
is so in possession with the consent of the co-sharerse The other 
co-sharers cannot after lying by for 'many years come in and ask to 
have the constructions demolished, We think that the view taken 
By the court below was correct and ought to be affirmed. There 
is no question of adverse possession in the case. We dismiss the 
appeal with costs, e» 
: g Appeal dismissed. 
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KAMTA PRASAD (Applicant) 
° versus ‘ 
INDOMATI AND OTHERS (Oppostte-parites).* 
Benamid ir —Righ# to order absolute—Decree passed in his favour. 

A Benamidar is entitled to take out execution of a decree. Jntskhab 
‘Husain v. Rafi-un-nissa, A. W. N., [1907] 39, relied upon; Yad Ram v. 
Umrao Singh, I. L. R, 21 All, 380 ; Nand Kishore v. Ahmad Ata, I. L. 
R., 18 Al, 69; Bachcha v. Gajadhar, I. L. R., 28 All, 44 ; Parmeshri 
Datt v. Anardan Dat, 1. L. R., 37 All, 113, referred to. 


EXECUTION FIRST APPEAL from a decree of Babu Pirthi Nath, 
Subordinate Judge of Mainpuri. 

The facts of the case are fully set out in the judgment. Briefly 
stated they were as follows :—A decree passed under section 88 of 
the Transfer of Property Act was attached in execution of another 
decree and brought to sale. The auction purchasers’ rights were 
subsequently transferred by private sales to two persons who 
applied for an order absolute under section 89 of the Transfer of 
Property Act. The court héld that these two persons were dena- 
midars for the original holders of the decree under section 88 and 
that therefore they were not entitled to apply for an order absolute. 
This appeal was filed in the -High Court by the representative in 
interest of one of the applicants against the dismissal of the appli- 
cation. A connected appeal was filed by the other applicant also. 

Sundar Lal, (with him Satish Chandra Banerjee), for the appel- 
lant.—The lower court has proceeded on a wrong principle in 
determining the question whether the appellant is a Benamidar. 
The party who would put a different complexion and meaning 
upon a sale-deed from what it prima facie. bears has to prove 
his allegation strictly by adequate evidence. “Mere suspicions afd 
doubts cannot form the basis of a decision unless supported by 


legal testimony. oe 
-Sveeman Chundar Dey v. Gopaul Chunder, [1866] u MLL A. 28; 
at p. 43, 


Ramabai v. Ramchandra Shivram, [1905] 7 Bom. L. R., 293. 


[He then discussed the evidence and submitted that the appel-, 


lant was not a benamidar.| ; a E 
. *E. T A. No. 331 ea 
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Assuming for the sake of argument that the appellant is a 
benamidar there is no legal bar to his applying for an order 
* absolute. There is a concensus of opinion in this ‘Court that a 
benamidar is entitled to maintain a suit in his own pame for the 
beneficial owner. 

Nand Kishore Lal v. Ahmad Ata, [1895] 1. L. R., 18 All, 69, 

Yud Ram v. Umrao Singh, [1899] 1. L. R., 21 All., 380, 

Bachcha and another v. Gajadhar Lal, [1905] I. L. R., 28 AJl, 44, 
which was a case of an appeal instituted by a denamidar. 
[CHAMIER, J. referred to I. L. R., 37 All, 113.] 

Although there is no direct authority in this Court as toa 
benamidar being entitled to apply for execution of a,decree, the 
principle in the case of a suit and in the case. of execution of a 
decree isthe same. The precise point has been decided in favour 
of the denamtdar. in 
_ Purna Chandra v. Abhaya Chandra, [1870] 4 B. L. R., Appendix, p. 40. 

The case of 
Balkishen Das v. Bedmati Koer, [1892] 1. L. R., 20 Cal., 388, at p. 394, 
also supports the appellant in principle. 

The judgment-debtor has no /ocus standi to'raise objections to 
the execution of the decree by the ostensible decree-holder. 

Intikhab Husain v. Rafi-un-nissa, [1907] 27 A. W. N., 39. 

Tej Bahadur Sapru, (with him Moti Lal Nehru, Gokul Prasad, 
Baldeo Ram Dave, Purushottam Das Tandon, Parmeshwar Dayal, 
Rama Kant Malaviya and Iqbal Ahmad), for the respondents :— 
The contention for the appellant that strict proof should be given 
is not disputed. But it is nowhere laid down what the guantuin 


of the evidence should be. ’ 
[He then discussed the evidence and submitted that it suff- 
ciently established that the appellant was a mere denamidar.] 

* As regards the point of law, the cases of this Court cited by the 
appellant are all cases in which a denamidar was held entitled to ' 
maintain a suit or an appeal. They cannot apply to the case of 
execution of a decree, for which there is a special statutory provi- 
sion, Order 21, rule 16, Civil Procedure Code speaks of the “ trans- 
feree of a decree”, Transferee, in this Rule, means a person who in 
truth and in good faith acquires the rights and interests of the 
decree-holder, and not a,person who is in name only and not in 
fact a transferee. The Calcutta High Court has uniformly ruled 
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that a dexamidar is not entitled to execute a decree as a transferee CIVIL 
thereof, 1918 
Denonath v. Lallit Coomar, [1882] I. L. R.,9 Cal, 633, 7 — 
Gour Sundar v. Hem Chundar, [1889] I. L. R. 16 Cal., 365. a 
The case n 4 B.L. R., cited by the appellant, is supported by D 
INDOMATI 


no reasons and has been dissented from in later rulings of the 
same High Court ; that case, therefore, is no authority now. 
Ramakant Malaviya, for Gopal Das respondent, (who in execu- 
tiom of a decree against Sheo Prasad and Tulsi Ram ‘attached and 
brought to sale the decree in question in this case), also supported 
the judgment of the court below. g 
Sundar Lal, replied. 
The judgment ọf the Court was delivered by 
CHAMIER, J. —These are appeals against an order of the Chamier, J. 
Subordinate Judge of Mainpuri, rejecting an application presented . 
by the appellants for an order absolute under section 89 of the 
Transfer of Property Act. A decree nisi was passed in favour of 
two persons, Sheo Prasad and Tulshi Ram on December 24th, 
1900, and was confirmed on appeal by this Court with a slight 
modification on January igth, 1914. That decree was passed . 
against Musammat Indomati and others. The business of the 
decree-holders failed and their rights under the decree were put 
up for sale in execution of a decree held against them by Moti 
Lal and Fateh Lal. At the execution sale the share of the decree- 
holder Sheo Prasad was sold to one Ram Bharose and the appel- 
Clants assert that on September the 27th, 1905 the rights of Ram 
Bharose were transferred to Bisheshar Nath and that on May the 
3rd, 1906 Bisheshar Nath transferred his rights to Kamta Prasad 
the appellant in appeal No. 331. Atthe same execution sale the . 
share of the decree-holder Tulshi Ram was sold to Ajudhia Prasad. 
Badlu Ram the appellant in appeal No. 332 says that on Mareh 
31st, 1905, Ajudhia Prasad transferred to him all his rights under 
the decree. The appellants therefore applied to the court below 
for the passing of an order absolute in the capacity of transferees 
of the decree. The application was resisted by the judgment-deb- 
tors on the ground ‘that the applicants were denamidars and, there- 
fore, could not maintain the application. The court below on the- e 
question of fact has held that the appellants are no mofe than 
benamidars for the original detree-holders, Sheo Prasad and 
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Tulshi Ram, who, it is supposed, have re-purchased their rights 
under the decree in the names of other persons in order to protect 

. those rights from attachment and sale at the instance of their other 
creditors. The court below has in accordance with the decisions ` 
ofthe Calcutta High Court held that the appellants as denamidars 
are not entitled to apply for an order absolute, 

In appeal it is contended that the decision of the court below 
on the question of fact is erroneous. We have been taken through 
the evidence’ regarding the purchases effected by the appellants 
and we think it is sufficient to say that we agree with the Sub- 
ordinate Judge that it is proved that the appellants are no more 
than denamidars for other persons, 

Next it is contended that even if the appellants are Venamidars 
they are entitled to maintain the application. All the reported 
cases upon the question whether a denamidar can execute a decree 
as the transferee thereof seem to have been decided by the Calcut- 
t? High Court, and we have been referred in the course of the 
arguments to a number of them. The net result of the Calcutta 
cases seems to be that a denamsdar is not entitled to take out 
execution of a decree as the transferee thereof, but if he succeeds 
in doing so his application for execution may in some cases be 
sufficient to save a subsequent application by the real decree-holder 
from the bar of limitation. The question whether a ġenamidar 
may take out execution of a decree as the transferee thereof does 
not seem to {have been decided by any other High Court. But 
this Court agreeing with the Bombay and Madras High Courts. 
and differing from the Calcutta High Court has held that a dena- 
midar thay bring a suit of any kind in his own name, see Yad 
Ram v. Umrao Singh (1) which was a suit for sale ; Nand Kishore 
v. Ahmed Ata (23) which was a suit for possession ; Bachcha v. 
Gajadhar Lal (8) which was a suit for partition, and a very recent 
case of Parmeshri Dat v. Anardandat (4) which was a suit for sale 
on a mortgage. It was pointed out by Sir Arthur Strachey in the 
case of Yad Ram v, Umrao Singh, cited above, that in those 
cases which have affirmed the right of the denam#dar to sue, the right 
has been based partly on the fact that he is the’ transferee named 
in the registered instrument constituting the transfer and on the 


principfe that the contract can be enforced by the parties who 
(1) [1899] I. L. R., 21 AIL, 380. (2) [1:895] I. L. R, 18 All, 69. 
(3) [1905] L L. R, 28 All, 44. (4) [1913] I. L. R, 37 AlL, 113. 
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have entered into it, and partly on the view that the denamidar 
must be presumed to be suing on behalf of the beneficial owner or 
to put the same idea in other words that the suit is really brought 
by the beneficial owner through and in the name of the Jenam#dar. 
It is well-established in this Court that a denamidar is entitled fo 
maintain a suit. It seems to us that the principle upon which a 
benamidar has been allowed to maintain a suit applies equally to 
the execution of a decree. It was contended that Order 21, Rule 
16 shows that it is only the real transferee, that is the person 
beneficially interested in the transfer, who can apply for execution 
of a decree. We cannot accept this argument. It seems to us 
that the considerations which have led this Court to hold that a 
benamidary can maintain a suit apply with even greater force to an 
application for execution by a transferee who is a denamidar. 
The transfer is in favour of the person who applies for execution 
of the decree and it seems unreasonable that the court executing 
the decree should be required to enter into the question whether 
the ostensible transferee is the real transferee or not, and in this 
connection we may refer to what was said by the present Chief 
Justice in the case /ntikhab Husain v. Rafi-un-nissa (1). He observed 
that it might be urged with great force that whether the assignment 
was real or not was a matter with which the judgment-debtor was 


not concerned. 

In the present case there can be no doubt whatever that the 
application for the order absolute was put in with the full approval 
and consent of the persons for whom the appellants are said to be 
benamidars. In our opinion the application should not have been 
dismissed on the ground that the appellants were Jenamidars. As 
between the appellants and Sheo Prasad and Tulshi Ram on the 
one hand and the judgment-debtors on the other we hold that the 
application of the appellants is maintainable. We put it in thf 
form because we have been told that in consequence of the deci- 
sion of the court below one Gopal Das who.keld a decree against 
Sheo Prasad and Tulshi Ram has in execution of that decree 
attached brought to sale and purchased himself the rights of Sheo 
Prasad and Tulshi Ram under the decree zís? of January 1904, 
and we have also been informed that the present appellants have 
brought a suit for a declaration of their righ{s as beneficial owners 

(1) [1907] A. W. N,, 39. 
XII 72 R 
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of the decree nisi. It will be for the court below to consider and 
determine the effect of the alleged purchase by Gopal Das and of 


* any decision that may be arrived at in the suit brought by the 


appellants for a declaration of their rights. We would also point 
out that Gopi Narain and others resisted the application for an 
order absolute on the ground that they are purchasers of two- 
thirds of a village called Pale Kalan and they say that the suit 
was dismissed by the High Court against them and their property. 
This is a point which must be taken up and decided by the court 
below. We set aside the order of the court below and sending 
thé case back to that court we direct that the appellants appli- 
cation be restored to the pending file and disposed of according to 
law. Costs of this appeal will be costs in the gause. ; 
B. K. M. Appeal decreed—Cause remanded. 


BISHRUP (Plaintif) 
VEVSUS 
NIL KANTH (Defendant) * 

Code of Civil Procedure (Act V of 1908), section 11 and Order 23, rule 15— 
Defendant pleading insanity—Deciston against him—Sutt for ante aside 
that decree—Res judicata—Proper representation. 

A suit was brought against the plaintiff for possession of certain property 
which it was alleged he had sold. The plaintiff pleaded that he was a man 
of unsound mind and the vendee had got him to execute the deed at the 
time when he was not in his senses. The court framed an issue on that 
point and decided that the plaintiff was not of unsound mind. The plain- 

. tiff brought the present suit for declaration that the decree was not binding 
on him ashe, not being aman of sound mind, was nota “party.” Held 
that the plaintiff, not having been adjudged a person of unsound mind 
when the former suit was brought was a “party” to that suit and the 

e decision operated as res judicata, 

FIRST APPEAL from a decree of Khwaja Abdul Ali, Additional 

Subordinate Judge of ' Cawnpore. 

Claim for recovery of possession &c, 

The court of first instance dismissed the claim, 
Plaintiff appealed. . 
Tej Bahadur Sapru, for the appellant. 

Madan Mohan Malaviya and Rama Kant Malaviya, for the 

s 


respondent. 


* F. A. No. 399 of 1913. 
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The judgment of the Court was delivered by 

RICHARDS, C. J.—This appeal arises out of a suit in which the 
plaintiff Bishrup by his guardian Ram Sarup seeks to set aside a 
sale-deed dated the 6th of October 1906 anda decree which was 
subsequently ‘obtained by the defendant for possession of the 
property, the subject matter of the sale-deed. Itis alleged in the 
plaint that Bishrup was at the time of the sale a person of unsound 
mind incapable of understanding what he was doing; that the 
defendant fraudulently took advantage of his infirmity and in- 
duced him to execute the sale-deed; that no consideration was 
given; that the property was worth Rs. 10,000 while the amount 
of consideration was only Rs. 5,500, Then follows para 5 of the 
plaint which contains allegations which under certain circum- 
stances might have been of considerable importance, It is there 
alleged that the defendant brought a previous suit on the 4th of 
May 1909, against Bishrup as a person of sound mind while hg 
well knew that he was a person of unsound mind, that by fraudu- 
lent means he made a man of the name of Bhola Nath pairokar 
for Bishrup who did not put forward a proper defence on behalf 
of Bishrup. It appears that a suit was brought by the defendant 
against Bishrup on the 4th of May 1909 seeking possession of the 
property, the subject matter of the sale-deed. Bishrup put in a 
defence to that suit alleging that he was of weak intellect and 
that advantage had been taken of him and that he had not received 
„the. consideration, The sale was challenged on the same grounds 
“as in the present suit save the ground which relates to the value of 
the property. The case was- ‘tried by the Subordinate Judge of 
Cawnpore who went into all the facts and held, first, that Bishrup 
was not of unsound mind, and secondly, that the full consideration 
had been paid. There was an appeal to the High Court by Bishrup 
in hisown name. After considering the evidence the High Couft 
confirmed the decision of the court below granting the plaintiff a 
decree for possession of the property. ,The court below in 
the present suit framed six issues. The first issue was whether 
the suit was barred by section 11 of the Code of Civil Procedure, 
There was.no issue based upon the allegations contained in para- 
graph 5 of the plaint. The learned Subordinate Judge decided 
that the previous litigation operated as res judicata, It it contend- 
ed. here that -if Bishrup was in-fact of. unsound mind. at the time 
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the previous suit was instituted then the decision cannot possibly 
bind him, and it is then pointed out that since the previous 


- litigation an enquiry has been held by the District Judge at Cawn- 


pore and that Bishrup has been adjudged a person of unsound 
mfind and his mother appointed guardian of his pefson and Ram 
Sarup guardian of his property. On behalf of the appellant we 
are asked to infer from the judgment of the District Judge that 
Bishrup must have been of unsound mind when the previous 
litigation was instituted. Sections 440 to 462 of Act XIV of 1882, 
(which was in force at the time of the previous litigation) ‘provide 
how suits are to be brought by and against minors. Section 463 
of the same Act enacts that the provisions contained in sections 
440 to 462, both inclusive, shall muéatis mutandis apply in the case 
of persons of unsound mind adjudged to beso under Act 35 of 1858 
or under any other act for the time being in force. In the present 
Code the provisions relating to suits by and against minors are 
applied not only to persons adjudged to be of unsound mind but 
also to persons who aré found by. the court on enquiry to be 
incapable of protecting their interests when suing or being sued 
by reason,of unsoundness of mind or mental infirmity, see Order 32, 
Rule 15. Bishrup had not at that time been adjudged a person 
of unsound mind. He therefore was a party to the previous liti- 
gation and is prima facie bound by the result.’ In this view the 
finding of the court below that the previous litigations operated as 
resjudicata is correct. 

It is said however that a decree obtained by fraud cannot 
operate as res judicata and that the Court ought to have taken 
evidence of the allegations contained in para 5 and that the case 
should be sent to the court below for that purpose, There are two 
objections to this contention. In the first place the plaintiff's 
advisers do not appear to have asked the court to frame any 
issue on the question of fraud in connection with the previous 
litigation. Even inethe memorandum of appeal to this Court 
this ground is not taken. The reasonable inference to be drawn 
from this is that the advisers of the plaintiff i in the court below 
felt that it would be imposible to sustain the allegations in para- 
graph 5. The whole history of the previous litigation renders 
it extremely improbahle that the plaintiff could have adduced 
evidence to support the allegation that the previous suit was not 
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fairly fought out, far less that the plaintiff in that suit by fraud CIVIL 


prevented it from being fairly fought out. Even granted that 191s 


Bishrup was not a man of strong intellect it is” quite clear that . Aus 
every possible defence that could be put forward on his behalf was v. 


put forward.’ Witnesses were called as to the condition of His N} KANTA 
mind and evidence was given as to the giving back of parts of the Bichards, O.J. 
consideration. Legal gentlemen were employed not only in the 
court of first instance but also in the High Court. 

Under these circumstances we do not think that the omission 
by the plaintiffs advisers to ask the court to frame an issue on the 
ground of fraud was an accident or that we ought now to allow 
any such matter to be gone into. We dismiss the appeal with 
costs. 


Appeal dismissed. 


’' MUHAMMAD INAM-UL-LAH KHAN (Judgment-devior) a CIVIL 
me versus : l r 
NARAIN DAS (Decree-holder) * 
Cods of Civil Procedure (Act V 1908), Orders 38, 39—-Injunction—F udgment- — 
debtor not to realise certain dues— Decree not executed. CHAMIER, J. 
A decree for sale of aright to receive malikana was passed in favour PIcGOTT, J 
of the respondent on the basis of a mortgage. Before the sale took place 
he applied for and obtained an order restraining the appellant from realising i 
the dues. Held that the court was not justified in attaching the malikana 
dues or preventing the appellant from receiving them. 
First APPEAL from an order of Babu Shekhar Nath Banerji, 
Subordinate Judge of Agra. ' 
Judgment-debtor appealed. 
Abdul Raoof, for the appellant. 
Shiam Krishna Dar, for the respondent. 
The judgment of the Court was delivered by 
| CHAMIER, J—This appeal arises out of an order passed in the Ohamier, J. 
course of proceedings taken to execute a decree dated November 
the 23rd, 1911. It appears that in August 1901, the, appellant 
mortgaged to the respondent his right to receive what are described 
as Talugdari malikana dues from a number of villages. A decree 
nisi for sale of the property was passed in favour of the respondent 


1915 
April, 81. 


on November the 23rd, 1911. There was an appeal to this Court 
which was dismissed in April 1913, and aħ order absolute for sale `. 
` * FLA. F. O. No. 185 of 1914. 


CIVIL 


1915 


MUHAMMAD" 


INAM-UL- 
LAH KHAN 


D 
NARAIN Das 
Chamier, J. 


566 HIGH COURT ÍA. L. J. R. 


of the property was passed on February the roth, r914, In March 
of the same year the respondent applied for sale of the property. 
Notice was issued to the appellant who put forward objections. 
Those objections were ultimately dismissed and an order was made 
that the property should be sold. On July toth, 1914, the respon- 
dent applied to the court to issue an injunction to the appellant 
restraining him from receiving the ma/tkana dues. At first sight 
it seems to be an application under Order 39, Rule 1 of the Code 
of Civil Procedure, but from certain expressions used in the appli- 
cation it may have been an application under Order 38, Rule 5 of 
the Code of Civil Procedure. The court ex-parte made an order 
as prayed and issued an injunction. Objections were put forward 
which were dismissed and the er-parte order of the court was main- 
tained. This is an appeal against the last mentioned order. 

As the appellant has a right of appeal whether it was an order 
of attachment or an order for the issue of injunction, it is unnecessary 
to consider whether it was passed under Order 38 or under Order 
39 of the Code of Civil Procedure. In appeal it is contended that 
the court had no power either to attach the ma/iZana dues or to 
prevent the appellant by injunction from receiving them. It is 
contended that all that the respondent is entitled to do, under his 
decree, is to have the property sold. For the respondent it is 
contended that it is competent to a court to attach property in a 
case of this, kind at all events where it is clear that in the event of 
the mortgaged property not realizing sufficient to satisfy the decree, 
a decree can be passed under Order 34, Rule 6. We will assume, 
for the purposes of this appeal, that the property mortgaged will 
not realize sufficient to satisfy the decree, It appears to us clear that 
the case does not, fall either within Order 38, Rule 5 or within Order 
39, Rule 1 of the Code of Civil Procedure, There is no sugges- 
ti8n that the appellant is about to dispose of the whole or any 
part of his property, or remove it from the jurisdiction of the 
court, or that any property in dispute is in danger of being wasted, 
or that thè appellant intends to remove his property with a view 
of defrauding his creditors, All that the appellant in the present 
case insists upon doing is receiving the income of the property 
until a sale takes place. In the last resort it is contended that the 
court was justified in passing the order under appeal either under 
clause (c) or clause (e) of section 94 of the Code of Civil Procedure, 
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It is a question whether the clauses referred to are intended to CIVIL 
authorise a court to grant injunctions or to make attachments in 1915 
cases not provided for by the orders or rules. We may assume ties aitan 
that it was intended to give the court powers outside the orders INAM-UL- 
and rules in exceptional cases. In the present case we see no ^F eh 
reason to take action of an extraordinary character. The order NarainDas ° 
absolute for sale was not passed until February 1914, and it cannot Chamier, J. 
be said that the appellant has for any great length of time prevent- 

ed the respondent decree-holder from enforcing his decree, Assum- 

ing therefore that section 94 can be construed in the way suggested 

by the respondent, we are not prepared to hold that the present . 
case is covered by that section. It seems to us that the court 

below was not justified in either attaching the alikana dues or 
restraining the appellant by injunction from receiving them. We 

allow the appeal and set aside the order of the court below. The : 
respondent will pay the appellant’s costs of this appeal. Thg 

record should be sent back at once so that further execution may 


not be delayed. 


JHANDU MAL AND ANOTHER (Plaintiffs) © ony* 
: VEFSUS as 
KARAN SINGH AND OTHERS (Defendants) * — 
Burden of proof—Execution admitted—Loss of bond denied— Plea of payment ADT 26 
—Proof of loss not material. BANERJI, J 
A suit was brought on a lost bond and the defendant admitted RAFIQ, J. 
that his father had executed it but pleaded payment and denied the loss. 
The court below finding the loss not proved dismissed the suit. Held . 
that the question of loss was only material for the purpose of determining 
whether the bond had been discharged and returned, and the defendagt 
having pleaded payment it was for him to prove it. 
SECOND APPEAL from a decree of H. W. Lyle Esq, District 
Judge of Agra, confirming a decree of Babu Shekhar Nath Banerji, 
Second Additional Subordinate Judge. 
Claim for recovery of money. 
The court of first instance dismissed the claim. 
The lower appellate court confirmed the decree. . 
Plaintiffs appealed. . f 
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Haribans Sahai, for the appellants. 

Satish Chandra Banerji, for the respondents. 

The judgment of the Court was delivered by 

BANERJI, J.—This appeal arises out of a suit brought és the 
plaintiffs appellants to enforce a mortagage, dated the roth of 
July 1884, alleged to have been executed by Randhir Singh and 
Partab,Singh. Randhir Singh is dead and is represented by his 
son, Karan, Singh and his daughter-in-law Musammat Radha, 
the widow, apparently, of a pre-deceased son, The share of Randhir 
Singh in the mortgaged property was sold to Chidammi Lal whose 
minor sons Daya Kishore and Jai Kishore are the defendants Nos. 
4and 5. The defendant No, 2 is the mortgagor, Partab Singh, and 
defendant No, 3 Nahar Singh is the son of Partab Singh. The 
case in our opinion was not properly tried. On the first-date 
fixed for hearing the learned Subordinate Judge dismissed the suit 
for default of appearance of both parties, On the same date, z e., 
the 16th of September 1911, he restored the case to its file. On 
that date Partab Singh and Karan Singh filed a compromise and 
the learned Judge proceeded to hear the case ex-parte against the 
other defendants and made a decree in the terms of the compromise. 
Subsequently an application was made on behalf of Nahar Singh 
and Musammat Radha, to have the ex-parte decree made against 
them set aside. This application was granted and the case was 
re-heard. It is clear that Musammat Radha has no interest in 
the suit. Strictly speaking Karan Singh also has no interest in the 
suit because the plaintiff cannot enforce the mortgage against any 
property other than the mortgaged property and Randhir Singh's 
share of the mortgaged property was sold to Chidammi and is 
in the possession of the minor defendants Daya Kishore and Jai 
Kishore, Nahar Singh filed a written statement in which he said 
that his father Partab Singh was of tnsound mind and was under 
the influence of the plaintiffs and that the bond had been discharg- 
ed by Chidammi (the purchaser of Randhir Singh’s property) 
and had been returned to him. He denied the allegation of loss of 
the bond made on behalf of the plaintiffs. Partab Singh and 
Karan Singh admitted the claim. Musammat Radha denied the 
bondand Musammat Chironji (the mother and guardian of the 
minor defendants) did not enter appearance, The court proceeded 
to try the suit and held that the claim was time-barred. This 
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finding on the question of limitation was, as the lower appellate CIVIL 
court has held, erroneous in view of the rulings of this Court, The 1915 
learned Subordinate Judge, however, also tried the other issues Fen DU NE 
framed by him. He was of opinion that the loss of the bond was v. 

not proved afid that the bond had been discharged. He accord- once 
ingly dismissed the suit. Upon appeal the learned District Judge, can ¥ 


as we have said above, disagreed with the learned Subordinate 
Judge on the question of limitation but he held that the loss of the 
bond had not been proved and accordingly affirmed the decision of 
the first court. 

It is contended on behalf of the appellants that the question of s 
the loss of the bond was immaterial. It is said that it was Nahar 
Singh who denied the loss but as he admitted the bond and only 
pleaded payment the question of loss was only material forthe 
purpose of determining whether the bond had been discharged 
and returned., We think this contention is valid. Nahar Singh, 
however, also stated that his father was of unsound mind and was 
under the influence of the plaintiffs. That was a question which the 

„court of first instance ought to have tried but did not try. I+ was 
alleged that the bond had been admitted by Musammat 
Chironji the mother of the minor defendants who are the real 
parties interested in the portion of the mortgaged property which 
belonged to Randhir Singh. That question also was not tried by 
the court of first instance. If she admitted the genuineness of the ` 
mortgage and the liability of the property for the mortgage debt 
that would be a strong piece of evidence in favour of the plaintiff 
but it would have to be proved that she made the admission. For 
all these reasons we think that the case has not been properly 

‘tried. We, accordingly, discharge the decrees of the courts below s 

‘and remand the case to the court of first instance with directions 
to re-admit the suit under its.soriginal number and try it de novo 
after framing proper issues. Costs here and hitherto will be costs 
in the cause, a 

Appeal decreed—Cause remanded. 
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BAL GANGADHAR TILAK AND OTHERS (Plaintiffs) 
: VErSUS 
SHRI SHRINIWAS PANDIT atias BALA MAHARAJ 


AND ANOTHER (Defendants) 
Fraud—Undue influence—Insufficiency of general allegations—Depositions in 
other cases, irrelevant except in circumstances laid down in the Evidence 

- Act— Use of documents to contradict witnesses, safeguards on*~ Witnesses to 

be given opportunity of explaining—Indian Evidence Act, (Act I of 1872), 

sections 33, 145-—~Hindu Law—Adoption—Datta Homam ceremony—Not 

necessary when adopted son belongs to the same gotra. 
. In a suit brought to establish an adoption the widow, who was said to 
have adopted a son to her deceased husband, made in her written state- 
ment charges against two of her deceased husband’s trustees, plaintiffs in 
the suit, of fraud, circumvention, coercion, and undue influence, and 
alleged that she had been induced by these means to execute certain 
documents relating to the adoption. No particulars of the charges were 
given, nor was any distinct issue framed with regard to them. The 
plaintiffs against whom the charges were made were not cross-examined 
with reference thereto. The trial court found that the adoption was duly 
completed, and that no fraud or cajolery was practised on the widow. 
The appellate court found that assuming she adopted, she was forced into 
the adoption against her will by “unconscientious means” used by the 
plaintiffs in question, and that “ unfair advantage ” was taken by them of 
het ignorance and youth. 

(Their Lordships, however, examined the charges and dismissed them 
on the merits). 

The Law of India is the same as that of England as to the necessity of 
particularity in charges of fraud and yndue influence. 

Depositions in one case must not be imported in bulk into another case. 
There is a risk by such procedure of justice being perverted. A civil 
cause must be conducted in the ordinary and regular way, and judged of 
by the evidence led therein. 

On genera] principles it would appear to be sound that if a witness is 
under cross-examination on oath he should be given the opportunity, if 
documents are to be used against him, to tender his explanation, and to 
Clear up the particular point of ambiguity or dispute. The Indian Evidence 
Act, 1872, section 148, contains specific provisions to this effect. 
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Under the Hindu Law the celebration of the ceremony of datta homam 
is not an essential to the legal validity of an adoption where the child to 
be adopted belongs to the same gotra as that of the adoptive father. 

_ APPEAL from a decree of the Bombay High Court, ‘reversing a 
decree of the ‘First Class Subordinate Judge of Poona. ° 


Shri Vasudeo Haribar Pandit, ačřas Shri Baba Maharaj a 
Mahratta Brahman who was a first class sardar of the Deccan and 
possessed of considerable property, died at Poona in 1897, leaving 
his young widow, Shri Tai Maharaj encéente, By his will he 
appointed Bal Gangadhar Tilak, Rao Saheb Kirtikar, G. S. 
Khaparde, S. S. Kumbliojkar, and B. M. Nagourkar to be trustees 
or fanch to manage his property, and directed that if his wife did 
not give birth to ason or if the son after birth were short lived she 
should adopt a boy as often as might be necessary with the vichare 
(a) of the trustees, and the trustees should carry on the manage- 
ment until the son attained majority. In 1898 the widow gave 


birth to a son, but he died within two months. . 


Of the trustees Rao Saheb Kirtikar declined to act: the other 
four took out probate, and after the death of the infant son these 
four trustees and the widow made repeated efforts for over three 

_years to secure a suitable boy to adopt. In June 1901 a meeting 
of the trustees was held, at which it was resolved, Tai Maharaj be- 
ing present and aSsenting, that Messrs.. Tilak and Khaparde should 
go to Babre where a branch of the testator’s family existed, and 
select boys for adoption: and that the widow should go, see the 
boys, and approve. The two trustees named went with the widow 
to Aurangabad, and the trustees alone went to the neighbourhood 
of Babre and brought to the widow at Aurangabad several boys 
of the testator’s family. One of these boys, Jagannath, was ap- 
proved both by the two trustees and the widow and it was alleged by 
the plaintiffs in this suit that he was verbally given and accepted 
in adoption on the 27th June 1go1, the completion of certain docu- 
ments evidencing the adoption and the cosporeal giving and taking 
(which consists of placing the child in the lap of the adopter and 
the latter's taking ,it as her own) being postponed to the morning of 
the 28th June. Owing to the lateness of the hour, the plaintiffs 

_ (a) “ Vichare ” usually means “in consultation with or “ with the advice 

of” but may mean “with the consent of.” Ig was disputed which was the 


meaning here, 
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alleged that on the 28th June the documents were duly executed 
and the corporeal giving and taking was duly carried out. It was 
admitted that certain ceremonies usually observed at adoptions, 
and especially the datta homam, were not at this time carried out, 
tht intention being to celebrate them later: but it was alleged by the 
plaintiffs that all legal requisites had been observed. 

A few days later the widow quarrelled with the trustees, dis- 
avowed the adoption, and instituted proceedings to revoke the pro- 
bate of her deceased husbands’ will and on the 19th August rgo1 
she purported to adopt the first respondent, Shri Shriniwas Pandit 
altas Bala Maharaj. One of the four acting trustees, Mr. Nagpur- 
kar, dissented from the actions of the other trustees shortly after 
the meeting of the 18th June 1901, and toa certain extent sup- 
ported the widow. Under these circumstances the three remaining 
trustees instituted this suit in the court of the Subordinate Judge 
of Poona, joining the infant Jagannath as a co-plaintiff and im- 
pleading as defendants (1) Tai Maharaj (2) the dissenting trustee 
B. M. Nagourkar (3) Shri Shriniwas Pandit, the person alleged 
to have been adopted in August and prayed for declarations (a) 
that the plaintiff Jagannath’s adoption was valid and (4) that the 
third defendant’s adoption was invalid and (c) for an injunction res- 
training the first and third defendants or the second defendant on 
their behalf from interfering with the management of the property. 


The three defendants filed separate written statements. They 
raised various technical defences not necessary to be here noticed : 
they also denied the adoption of plaintiff No. 4 (Jagannath) and 
alleged the adoption of defendant No. 3. In addition, the written 
statement of defendant No. 1 (Sakwarbai, alfas Tai Maharaj) con- 
tained the following paragraphs :— 

14. Plaintiffs Nos. 1 and 2took defendant No. 1 to Aurang- 
abad to look for a boy without taking ‘any person of confidence to 
advise her or any relative. They lodged ina building belonging 
to Mahomedans of Sikl. caste and brought 4 or § boys from the 
Deo family to show to the defendant and told her that she should 
select a boy to be taken out of them and that,after returning to 
Poona an adoption according to Shastras would be performed. 
Defendant informed them thatno boy could beselected at that 
time and that on return tp Poona either a boy out of them or some 
other would be settled upon. But plaintiffs 1 and 2 told her that 


VOL. X111] PRIVY COUNCIL 573 


until a boy from among them was selected, they would not return 
nor would they allow her to do so, and held out_ threats of various 
kinds and restrained her from coming to Poona and did other acts 
of similar kind. Defendant had nobody there who could give her 
advice or show kindness. Defendant No.1 being a lady without 
any assistance at the place and not knowing what plaintiff No. 1 
would do under these circumstances and being uncertain as to 
what predicament she would be in, if she did not consent to what 
he said, and considering further that under the circumstances unless 
plaintiff No, 1’s allegation was accepted she could not get away, she 
signed, under plaintiff No. 1’s pressure and compulsion, against her 
own will, two documents which plaintiff No, 1 asked her to sign. 
Making of such signatures was forced upon defendant No. 1 under 
the above circumstances, Plaintiff No.1 represented to her that 
all these documents were about the selection of a boy. None of 
these documents were either read or explained to her. Plaintiff 
No, t having taken signatures from defendant No. 1 against her 
will in a helpless condition, put her in the train for going to Poona. 
Defendant No. 1 has no knowledge of those documents up till now, 
Therefore the plaintiff cannot maintain any claim under these 
documents after the aforesaid conduct against the defendant and 
these documents are of no use against the defendant. 

21. Plaintiff has in the way as stated above, through fraud 
and falsehood, got defendant No. I to sign two documents, having 
induced her by misrepresentation and threats. Defendant No. 1 is 
not bound by such acts, nor can plaintiffs get any right thereby, 

During the pendency of the suit first defendant, the widow, 
died, and her minor daughter Shantabai, who was added as a de- 
fendant in January 1904, filed a written statement denying both 
the adoptions and claiming the whole estate for herself. 

Seven issues were framed, the only material one being thè 
fifth :—“ Whether the plaintiff No. 4 is the validly adopted son of 
Baba Maharaj.” No specific issue as to fraud or undue influence 
was asked for. The main contentions of the defendants before 
the Subordinate Judge appear to have been (a) that no corporeal 
giving and taking toek place (4) that the datta homam, ceremony 
was essential to the validity of an adoption among Brahmans, and 
that as it admittedly had not taken place, the adoption was in- 
complete. It appears however that the défendant’s pleader cited 

Bayabhai v. Bala, [1866] 7 Bom, H. C. App, I, 
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in support of his contention that the adoption of plaintiff No. 4 
could not be upheld ; and the Bombay High Court took the view 
that “ the Subordinate Judge has dealt with the case on the footing 
that the question of undue influence was covered, by the issues 
before him and fairly raised.” 


The Subordinate Judge found that the corporeal giving and 
taking had been duly carried out. He held mainly on the autho- 
rity of . 

Valubai v, Gobind Kashinath, [1899] I. L. R., 24 Bom., 218, 

that the datta komam, ceremony was not legally necessary, and 
that the plaintif No. 4 had been validly adopted. The only re- 
ference, if any, in his judgment to the question ofundue influence 
was the following. “There is no evidence to¢prove that any fraud 
or cajolery was practised upon her (the widow) or that there was 
any suppression or concealment of facts from her. The plaintiffs 
tad np personal interest whatever. They were the trusted advises 
of the widow appointed by her husband. Shri Tai Maharaj was 
inexperienced, young, and of weak mind as said by plaintiff 
No. 1, but that would not by itself be sufficient to hold that fraud 
or cajolery was practised upon her, or that there was suppression or 
concealment of facts from her.” (1) 


The Subordinate Judge gave the plaintiffs the relief sought for. 
On appeal, the Bombay High Court (Chandavarkar, Heaton, JJ.) 
reversed his decision. They found, mainly on a consideration of 
certain documents, that though there-might have been an intention 
to adopt, that intention was never carried out. That there was no 
physic&l giving and taking on the morning of the 28th June, and 
that the allegation to that effect was an after-thought, supported by 
false evidence. They also held that even assuming that the cor- 
foreal giving and taking had taken place, the adoption was not 
valid, because it was brought about by means of undue influence 
exercised over Tai Maharaj both by Tilak and Khaparde : that her 
acceptarfce of the boy was not made with such understanding of 
her position and such freedom of consent as to make it a valid 
adoption. They held that there had been “ ah unconscientious use 

(1) On this the Bombay High Court remarked: “ Had the question of 
undue influence been understood as being and covered by the 5th issue 
raised in the court below, the Subordinate Judge would have said so-and 
declined to discuss it, however, briefly, as he has done.” 5 
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of power arising out of the relative position of the parties.” In the Civil 
view they took of the case, they thought it unnecessary to decide 1915 
whether the omission of certain ceremonies, and especially the datta BAL 


homam, would have invalidated the adoption if otherwise good. On GANGADHAR 
the grounds alfeady stated they dismissed the plaintiffs’ suit. . ori 
Hence this appeal. SHRI 
. . : : . SHRINIWAS 
Sir Erle Richards, K. C, (with him Sir W. Garth and M. Panpi 
Parikk) for the appellants.—On the question of fact, whether a 
corporeal giving and taking took place, I rely on the findings of the 
Subordinate Judge. All the oral evidence is on my side. The 
suggestion is that a considerable number of respectable witnesses 
have conspired to tell lies, and this is based purely upon inferences - 
from documents as to which we even never questioned. The case 
of fraud or undue influence raised in the High Court was a new one. 
It was never made before ; it was never put to Tilak in cross-ex- 
amination.. The allegations originally made were so vague that it is 
almost impossible to meet them. ; . s 
(Lord Shaw referred to the observations of Lord Selborne, L.C., in 
Walingford v. Mutual Society, [1880] 5 A. C. 685 at p. 697. 
I bave not had the opportunity of meeting the charges made by . 
the learned Judges of the High Court. The charge that “ the accept- 
ance by Tai Maharaj was under circumstances which show that 
‘against her will, oyer-powered by unfair tactics on the part of the 
first two plaintiffs, misled by their representations, and placed in a 
situation depriving her of all power to resist pressure, she was 
driven into the act : and that the act is not consequently hers, because 
it is wanting in the mental element which Vijnaneshwara empha- 
sises as one of the essential’ conditions of such transaction ” was 
never heard of in the first court.. It is by no means clear that 
undue influence was discussed at all in that court: the case of 
Bayabai v. Bala, |1866] 7 Bom., H. C. App, 1, ú 
may have been cited only from the superficial similarity of the facts, 
It has been laid down by this court in cases from India that fraud, 
_ undue influence efc, must be specifically Bfeaded there, with the 
same particularity. as in England, and that it will not do: to 
allege. one kind of. fraud and prove another. 
Abdul Husain Zenail Abadin v. C. A, Turner, [1887] 14 l. A, 111, 
` Ganga'Narain Gupta v. Tiluck: Ram.Chowdhry, |1888) 15 I. A.,*r19. 
Moreover, there is nothing in the evidence fo justify these charges, . 


` 


CIVIL 


IŅ15 
BAL 
GANGADHAR 
TILAK 
a. 
SHRI 
SHRINIWAS 
PANDIT 


576 PRIVY COUNCIL [A L. J. R 


If the High Court be held to have erred on the point of fact as to 
the corporeal giving and taking and also on the question of undue 
influence, it may.be necessary to consider whether the gatta komam 
ceremony is essential. There is good authority for the view that it 
iş not essential in any case; . 
Singamni v. Vencata Charlu, [1868] 4 Mad., H.C, 165, 

and other cases cited in Mayne’s Hindu Law, but it is not neces- 
sary that I should go so far as that. It is sufficient for the purposes 
of this case that it is not essential when the adopted son is of the 


same gotra as the adoptive parent. For the meaning of gotraja, 
vide, Colebrooke’s Mitakshara, Ch, II, Sec. V. Sagotra is explained 


~ in Sarcar’s Hindu Law, at p. 42. Sagotra is a very wide term, and 


the limitations laid down in the Bandhu case. ş 
Ram Chandra Martand Waikar v. Vinayak Venkatesh Kothekar, [1914] 
41 Ind. Ap. 290, 
have no application ; but even if they had, plaintiff No. A falls 
‘withia them. He is within 7 degrees of the common ancestor, and 
is admittedly a sagofra of the FORDE father. (Reference was 
also made to 


Atmaram v. Madho Rao, (1883) I. L. R., 6 All, 276 (F. B.) 
Valubai v. Gobind Kashinath, [1899] I. L. R., 24 Bom, 218, 
Govindayyar v. Dorasami, [1887] I.L R. 11 Mad, 5 (F. B.) 


Mandlik’s Vyavahara Mayukha, p. 53: Sarkar’s Vyavastha Chan- 
drika, Vol. 2 pp. 79, 455-6: Sacrec Books of the East, Vol 2 p. 
127, and Vol. 7 p. 106: Steele’s Law and Custom, p. 46: Strange’s 
Hindu Law, Vol.1 p. 97, Vol. 2 pp. 89, 104, 218, West and 
Buhler, Digest of Hindu Law, section 922. 


SireRobert Finlay, K. C, (with him Z. DeGruyther K. C, and 
Lowndes), for the first respondent, Shri Shriniwas Pandit alias Bala 
Maharaj, submitted, frst, that on the facts the High Court was 
right. There was no giving or taking on the lap with intent to adopt, 
Such as it was, the adoption, as the letters in a very circumstantial 
manner shew, took place on the 27th June. Nothing took place on 
the 28th.. Now the appellants’ case is that it took place on the 
28th. That the vital part took place on the 28th is incredible. 
Secondly there was no datta komam. It is*an undisputed fact 
that asa general rule this ceremony is indispensable. Stoke’s 
Mitakshara, pp. 416, 417. Dattaka Mimansa, pp. 592, 594, 595. 
Dattaka Chandrika, pp. 657, 638, 604. The only exception is in 
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the cases of the brother’s son and daughter’s son. This exception Civil 

is based upon the text of Yama. 1915 
Valubai v, Govind Kashinath, [1899] I. L. R, 24 Bom. 218 at pp. BAL 

222,226. . * GANGADHAR 

The daughters son would be of another gotra, still no datta homam TILAK 


is required, so the criterion cannot be Sagotrashi~. I submit that Siri 


SHRINIWAS 


the exception must be taken as it stands, it cannot be extended. ~pynnip 


The exception of the brother’s son is not due to his being of the 
same gotra, but to the fact-that he is treated as the son of all the 
brothers. Manu, IX, 182. 
Valubai v. Govind Kashinath, [1859] I. L. R., 24 Bom., 218 at pp. 222 
226, . ` 
was a case of adoptiqg of a brother’s son. As to the general rule, 
it appears from West and Buhler’s Digest of Hindu Law, paras 
1082, 1123, 1125, that the Aoma has always been required in 
Bombay. In Madras the courts have gone wrong, as they ‘relied ° 
upon a dictum of this Board. Reference was also made to 
Huebat Rao v. Govindrao, [1821] 2 Bor., 75, 87 [83] [95]. 
Strange’s Hindu Law, Vol. 2, pp. 104, 218 ; 
Mahasoy Sosinath v. Srimati Krishna Soondari Dasi, [1880] 7 Ind. 
Ap., 250 at p. 255, 
and Sarkar’s Hindu Law of Adoption (Ed. 1891) pp. 381, 382. 4 
L. De. Gruyther, K. C. following. ° 
On the question of fact, whether the corporeal giving and 
taking took place, the onus is upon the plaintiffs to show that the 
widow divested herself of her estate, they have failed to discharge 
it. Tai Maharaj certainly repudiated the adoption early in July 
1901. It is indubitable that whether they are legally necéssary 
or not, ceremonies usually are observed at adoptions, and that . 


when they are not performed, it is a ground for looking with sus- 
picion on the adoption. ° 
Sootrogun v. Sabitra, 2 Knapp., 287, 290. 
I submit that the ceremony of the 28th June was a pure myth 
that it never took place. Next, the performarfce of the Aorga cere- 
mony was essential. For a description of the koma, vide, Monier 
Williams’ Brahmanism and Hinduism, p. 366. The authorities 
in Bengal show that korma then is essential. 


Bhairabnath Sahai v. Moheschundra Bhaduri, [1870] 4 B. L, R.p 162, 
Sayamalal Dutt v, Saudamini Dasi, [1870.5 R, L. R., 262. 


There is no contrary authority in Bengal» These two cases dis- 
sent from the view of Sir T. Strange. Strange’s View (Vol 2 pp. 
XIII 74 R 
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103, I13-30) is not based on decisions, There is no authority 
whatsoever for the proposition that the 4oma is necessary only when 
the adopted son is not of the same gotra, which is the opinion of 


GANGADHAR Ellis, At the most Strange and Ellis accepted the opinion of a 


TILAK 
D. 
SHRI 
SHRINIWAS 
PANDIT 


Pandit, or discovered some special usage. They admit themselves 
that the contrary view was entertained. The Madras cases are 
important only for that Presidency ; they show that even in Madras 
there was difference of opinion. The Bombay High Court decided 


Valubai v. Govind Kashinath, [1899] I. L, R., 24 Bom., 218, 


/ 


only on the ground that the adopted son was a brother’s son, not 
on the broad ground that Aoma was unnecessary in the case of 
sagotras. The Bombay decisions go so far hack as 1821 ; the text 
of Yama is recorded in the Sarasvati Vilasa ; it dates from the year 
A. D. 330 or thereabouts. In 

ġ Ravji Vinayakrao v. Laksmibat, [1887] I. L. R, 11 Bom., 381 at p. 393, 
the "court expressed a strong opinion that the general rule was, as 
I contend, that the datfa komam is essential. The Allahabad 
cases are those of exception, in the Full Bench case some of the 
Judges declined to base their decision upon any broad ground; 
they expressly confined it to the special facts of the particular 
case. There are texts and a consensus of opinion that subject to 
the one exception laid down in the text of*Yama the oma cere- 
mony is indispensable. 

A.M. Dunne (Majid with him) for the second respondent, the 
minor Shantabai :— 

The adoption is bad because the consent of all the persons 
whose consent was necessary under the will was not obtained, 

(Richards—This is a new point ; it was not raised in the courts 

e below.) 

The matter was put in issue, &4nd decided by the Subordinate 
Judge against me: I am instructed that it was discussed in the High 
Court., The lady *who was made a party in June 1904 denied 
the adoption. Kirtikar, who renounced probate, did not consent to 
the adoption : he was never consulted about it. Nagpurkar did not 
consent at first, but he consented later. My argument is that 
Kirtikar’s consent was essential, and was not given. The widow 

. had no power to adopt except with the consent of all the 
gentlemen appointed by the will. The word “ vichare” means 
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Kolhapur family, that of all those available in the Poona family CIVIL 
none were approved. The minute in this particular is of impor- 1915 
tance, because it shows that an anxious search had been made, == 


BAL 
that deference was paid to the wishes of the widow, and that GANGADHAR 


objection is made to certain suggested adoptees on the ground of EA 
their being too old. One boy, the voungest named, of eleven SHRI 

: ae . SHRINIWAS 
years, being, however, stated to be in point of age suitable, although ~ paypit 
delicate. The minute then proceeds :— Lord Shaw. 


“ The only family which remains, therefore, is that destended from the 
brother of Shri Siddeshwar Maharaj at Babra. It is not yet known whether 
there is a boy or not in that family. But if there is a boy ofthat family, fit in 
point of age, &c., for adoption, it is our unanimous opinion that one should not 
be taken from any other family. And Shri Tai Maharaj is of the same opinion.” 

“Shri Tai Maharaj suggests that Messrs. Bal Gangadhar Tilak and 
Ganesh Shrikrishna Khaparde should both go to Babra, select boys, and return 
after settling as regards that family. 

“Shri Tai Maharaj should_go, see boys, and approve.” 

It should be mentioned that the trustees were, and had been 
since the testator’s death, duly administering the testator’s estate. 
What followed upon the proceedings of the 18th June was that 
Messrs. Tilak and Khaparde accompanied the widow to Auran- : 
gabad, where the widow remained ; the two trustees proceeded to 
Nidhone, a place near the Babra village, and selected five boys within 
the circle of relationship, and they came back, accompanied by 
their parents, to Aurangabad. The boys stayed with the widow 
for several days, being entertained and kept under observation. 
Certain astrologers including Durga Shastri, who was one of her 
suite who had accompanied her to Aurangabad, cast the horos- 
copes of the children. These proved favourable to the appellant, 
Jagannath; and her personal likings appeared to point in the . 
same direction. 
All this course of conduct pointed to the entire acquiescefice 
on the part of the widow in the testator’s wishes and directions, 
and so far there is no substantial suggestion, to the contrary. As 
to what happened at Aurangabad it is sufficient to Say that, in 
their Lordships’ opinion, the sworn testimony is abundant, is clear, 
and is overwhelming. It amounts to this. The’ widow’s desire, 
the arrangement of all parties, and the horoscopes of the astrologers ° 
all pointing in one direction, on the 27th June a meeting’ of the 
Shastris and of other persons in Aurangabad was summoned, 
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The father of the boy being present, it was announced by the 
trustees that the boy had been selected. The father was taken 
to the widow ; in pursuance of the familiar procedure she asked him 
to give her his boy in adoption, and he. agreed. The fact of the 
arrangement was announced to the assembled guests, and there 
and then duplicate deeds of adoption were drawn up, the one being 
impressed with a songalt, and the other with a British stamp, and 
both intended to be signed and attested by the widow. This deed 
was in due forth and bore that the father gave the son in adoption, 
The second document was a letter from the widow addressed to 
the father and agreeing to take the boy in adoption. So far as 
giving and receiving of the child these documents were prepared 
for and pointed to actual adoption in fact. 

The preparation of the documents, however, occupied time, 
and the hour being late the proceedings were stopped, but were 
resumed early next morning. A gathering was accordingly again 
held early on the 28th. The deeds of adoption and the letter were 
duly executed, the boy was given in fact by its natural father to 
its adopted mother, he was received in fact by her on her lap in 
performance of the requisite essential in this caste of Hindus on 
occasion of adoption and—all being completeii—the formal cere- 
monies and festivities were postponed, to take place afterwards at 
Poona, and the widow left Aurangabad. 

The Subordinate Judge of Poona has gone ‘into the circum- 
stances with the utmost minuteness and detail, and he has weighed 
and considered every argument presented, and he comes to the 
conclusion that the adoption was in fact completed. Notwith- 
standinge the judgment of the learned Judges of the High Court 
of Bombay, their Lordships have no hesitation whatever in entirely 
agreeing with the Judge of first instance. Reference in a little 
time will be madc to the reasons assigned by the High Court for 
differing frora him. But in the meantime it may be said that it 
appears to their Lordships that, viewed as a matter of evidence, 
no other cenclusion was possible than that come to by the Sub. 
ordinate Judge. 

Their Lordships do not stop to examine the*oral testimony in 
detail. It is really all one way. Upon the crucial question of 
whether the boy was received by being taken on.the lap of the 
adoptive mother there cin be no doubt. Witness after witness 
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speaks of it. It would be very strange if it had not taken 
place, because it is conceded that it is among thé very elements of 
the ceremonial of adoption, and entirely familiar. It is not only 
that Hindus of various classes were present and saw it, but it has to 
be borne in mind what the nature of the challenge of the transac- 
tion now is. It has.come to be one in which the trustees, men of 
high position, and some of them of learning and legal training, are 
accused of conspiring by fraud, duress, undue influence, and nearly 
everything that is improper, to-have procured from the widow this 
act of adoption. It is not to be believed that if such a scheme 
were afoot, if deeds had been signed, horoscopes taken, and meet- 
ings gathered, the scheme would have failed because of the omission 


of that which whselemefitary to the knowledge of everybody, | 


namely, the taking of the child upon the mother’s lap. 

It must, however, be borne in mind that against a body of 
evidence, of 10 or 12 witnesses, 5 witnesses are produced. for the 
‘defendants. It is sufficient to say of this evidence that most of it 
was entirely irrelevant to any issue in the case, and such of it as 
was not was disbelieved by the Judge of first instance, a verdict 
with which the High Court saw no ground for interfering. 

It may be added that when the party- returned to Poona, Mr. 
Tilak wrote out a full account of the transaction, which was record- 
ed in the minutes, and the trustees who had not ‘taken part in the 
mission to Aurangabad were communicated with, to the effect that 
the adoption was complete, The sworn evidence is entirely in 
accordance with what has now been stated. Here and there, there 
are expressions in the letters out of which it may with mgenuity 
be possible to suggest a doubtful meaning ; for instance, that the 
words “selected” and “ decided ” refer to something in the future. 
And it is also undoubtedly true that both the minutes of the trustees, 
and the letters, date the adoption as the 27th, whereas in point of 
fact, as has been seen, it began upon the 27th and was concluded 
on the 28th. But so far as oral evidence goes, their Lordships see 
no reason to doubt that it represented the truth, and that the fact 
of adoption was by it proved. 

The Subordinate Judge says: 

“ Here there was a clear direction of the husband to this wife‘to adopt, 


_ . the wife after his-death was anxious to carry’ out the direction. There is 
no evidence to prove that any effort or cajolery was practised upon her, or 
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that there was any suppression or concealment of facts from her; the 


plaintiffs had no personal interest whatever,” 
In another passage of his judgment he remarks : 
“The evidence clearly shows, and it is undisputed, that on the 27th there 
° was selection and verbal gift, and acceptance, and preparation of necessary 
documents. On the 28th there was execution of documents under corporeal 


acts of giving and taking.” 

In their Lordshio’s view these conclusions are well justified. 

It is an admitted fact in the case that neither the trustees nor 
any of the witnesses for the plaintiffs had any interest whatsoever 
in the subject-matter of the suit, and that no motive can be reason- 
ably suggested for them maintaining or testifying that the adoption 
of the boy mentioned was made, except that this repreSented the 
actual truth which occurred. i ? i 

It is in these circumstances that their Lordships have viewed 
with surprise the charge which is made not only against the 
trustees, but against the whole body of the plaintiffs’ witnesses, 
10 or 12 persons in all. 

“The account unquestionably, to my mind, ” 
says Mr. Justice Chandavarkar, 
“ given by the witnesses appears to be a true account of many of the series 
of events, and a false account of at least one, and that the most im- 
portant ”” 


"This event is the taking of the child on the lap: Later on in his 


judgment he states : 
“We are driven to believe that a considerable number of men of good 
position have conspired together to give false evidence. ’’ 

The conclusion thus made is of the most serious- character, 
amounting to a plain judicial finding of conspiracy and of per- 
jury. 

Their Lordships will presently refer to one or two circum- 
stances accompanying such a verdict, but meantime they will only 
observe that they do not think that one word of it is justified by 
the evidence in the case, Referring to Messrs. Tilak and Kha- 
parde, Mr. Justice Chandavarkar observes that— 

“they were men of mature years, of exceptional gducation and mental 

qualities, lawyers and men of affairs of great repute and good standing, 

and both men of deminating personality. ” 

Some of the witnesses who gave evidence for the plaintiffs are 
also persons of considerable standing, Itis a priori difficult to 
understand how these men, with no object to gain and no interest 
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to serve, could be supposed to have entered into the conspiracy 
and committed the perjury which the High Court judgment found. 
Their Lordships think the conclusion come to by the learned 
Judges to be entirely unwarranted on the facts. 


Their Lordships find themselves constrained to observe upon 
certain procedure in the case, the result of which was to introduce 
into it large masses of irrelevant matter. 


It should be mentioned that, subsequent tothe adoption at 
Aurangabad, the widow, upon returning to Poona and after having 
been a party to certain communications naturally following the 
adoption which had been made, fell under other influences, and in 
the month ef July expressed a change of mind. Andon the roth 
August she went through the form of another adoption, vis, of 
Bala Maharaj-—a married man older than herself—as her son. It 
is unnecessary to make any observations upon his claim. The 
widow, who while she was a litigant, maintained that adoptions 
died on 30th September 1903. Her daughter who was, on her 
death, admitted to the suit as defendant, challenges not only the 
first adoption, but the second adoption also—her interest being to 
maintain that the provisions of the testator’s will with regard to 
adoption had failed, that the widow became the owner of the estate 
as heiress to her infant son who died, and that the property passes 
in this way to her Heir. 

It appears that the widow and ‘Bala Maharaj left no stone un- 
turned in the way of litigation. In July proceedings were begun 
to revoke the probate granted to the trustees, and subsequently 
criminal proceedings were instituted in respect of perjury., Their 
Lordships regret to observe that not only are the circumstances 
with regard to the criminal proceedings referred to in the present 
litigation by the parties, but that the depositions therein becomg 
matter apparently of materiality in the judgment of the learned 
Judges of the High Court. 


In the opinion of the Roard this was an frregularity of a some- 
what serious character. They refer particularly to the depositions 
in the criminal case, which seems to have been imported in bulk 
into the present. There isa risk by such procedure of justice 
being perverted. A civil cause must be conducted in the ordinary 
and regular way, and judged of by the evidehce led therein, Under 

XIII 75 R 


CIVIL 


1915 
BAL 
GANGADHAR 
TILAK 
v. 

SHRI 
SHRINIWAS 
PANDIT 


Lord Shaw, 


CIVIL 


1915 
BAL 
GANGADHAR 
TILAK 
T 
SHRI 
SHRINIWAS 
PANDIT 


Lord Shaw. 


586 PRIVY COUNCIL [A. LJ. R 


section 33 of the Indian Evidence Act, 1872, evidence given by a 
witness in a judicial proceeding in a criminal trial is relevant for 
the purpose of proving ina subsequent proceeding the truth of the 
fact which it states, but this only, as the section proceeds— 


* “when the witness is dead, or cannot be found, or is ineapable of giving 


evidence, or is kept out of the way, &c.” 

Not one of these circumstances was proved in the present case, and 
the depositions could not have been used with propriety even to 
support the evidence of the plaintiffs, which they appear to have 
done, But there appears to have been no warrant whatsoever for 
using them for the purpose of either contradicting or discounting 
the evidence of the witnesses, given in this suit, unless the parti- 
cular matter or point had been placed before the witness as one 
for explanation in view of its discrepancy wit the evidence then 
being tendered. It was stated to their Lordships that the prose- 
cution for perjury had in the end completely failed. With that 
their Lordships have nothing to do. The judgment now given is 
pronounced irrespective of the result of the criminal suit. Successful 
or unsuccessful, the introduction and use in this civil action of 
these criminal proceedings, as above described, were illegitimate. 

A further mischance in point of procedure must now be men- 
tioned. As already stated, the testimony of the plaintiffs’ witnesses 
is not contradicted orally, and is internally a consistent body of 
evidence. But various minutes and documents’are the subject of 
minute analysis, observation, and comment by the learned Judges 
of the High Court with a view to rebutting it. Their Lordships 
think it right to observe that in view of the serious nature of the 
verdichof the High Court, they have considered it within their 
province themselves to peruse the documents. Having done so, 
they are of the opinion that, taken together, they completely confirm 
the case made in the witness-box, and that there is no ground, 
in fact, for the conclusion that they tither contradict the testimony 
or cast any reasonable doubt upon it. 

But they must alo record their dissent from the view that the 
use made of these documents in this case was justified by law. On 
general principles it would appear to be sound that if a witness is 
under cross-examination on oath he should be given the opportu- 
nity, jf documents are to be used against him, to tender his expla- 
nation and to clear up the particular point of ambiguity or dispute. 
This is a general, salutary and intelligible rule, and where a wit- 
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ness’s reputation and character are at stake the duty of enforcing 
this rule would appear to be singularly clear. 


Fortunately the law of India pronounces no uncertain sound 
upon the same matter. By section 145 of the Indian Evidence Act, 
1872, it is provided that— 

“A witness may be cross-examined as to previous statements made by 
him in writing or reduced into writing and relevant tothe matters in ques- 
tion without such writing being shown to him or beirg proved ; but if it is 
intended to contradict him by the writing his attention must, before the 
writing can be proved, be called to those parts of it which are to be used for 
the purpose of contradicting him.” 

Their Lordships have observed with regret and with surprise 
that the general pyinciple and the specific statutory provisions have 
not been followed. The verdict of the High Court isan inferential 
verdict—none the less sweeping on that account—-but an inferen- 
tial verdict actually of perjury. What are the premises upon whigh 
this inference proceeds? Inno inconsiderable degree they consist 
of documents, statements, even turns of expression, -which are 
used to confound the spoken word. Had the safeguards set up by 
the law with respect to the use of documents been observed? Not 
atall. Not only have documents been used for the purpose of 
contradicting witnesses without obeying the injunctions prescribed 
by law, but the inference thus derived, and improperly derived, from 
these documents has resulted as stated, in an inferential verdict of 
perjury. 

Heaton, J., deals elaborately with .this’ portion of the case, 
and one example taken from his judgment will suffice. Qne letter 
‘out of many is taken, passages are cited from it, and a minute argu- 
ment proceeds asto the expressions used, and why this was men- 
tioned and that other omitted. Mr. Tilak was for five days under 
cross-examination before thé Subordinate Judge; but not one of 
these things was put to him ; and he was not asked in the witness- 
box to give one single explanation with regard to any of those ex- 
pressions or omissions which are now alleged to ‘compromise 
him. On this point of the case no more need be said. 


One other matter of procedure may be mentioned, one of the 

„trustees, Mr. Nagpurkar, dissociated himself from his coMeagues, 
» 6 Ad se 

and in July appears to have written.a minute of doubt.or dissent 
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with regard to certain proceedings. A letter from him resiling 
from this position is also produced. 

The learned Judges have come to a conclusion which would be 
in some respect in accord with the so-called dissent. Itis a strik- 
ing circumstances that Mr. Nagpurkar, a relevant "witness, inti- 
mately acquainted with what had gone on, and with the position 
both of the trustees and widow as regards adoption, and a party in 
the case aware of the charges launched against his colleagues, does 
not appear as a witness to explain the one or to support the other. 

In result, their Lordships are unable to agree with the view 
taken by the High Court on this part of the case. 

The next argument is that the adoption was void because it 
lacked the- ceremonial of datta komam, whicls ceremonial is de- 
clared to be essential to its legal validity. 

. Datta homam is the service of the burning of clarified butter, 
which is offered as a sacrifice by fire by way of religious propitiation 
or oblation. It is admitted that in this case the ceremony was not 
performed, and it seems to be fairly clear that it was one of those 
things which it was intended afterwards to carry out at Poona as 
part of the general ceremonial and festivities which were to be car- 
ried through there. 

In certain circumstances the point might be the subject ofa 
prolonged and very conflicting argument, as the authorities, an- 
cient and modern, are not in accord on the point as to whether this 
is a legal as well as a religious requisite. There is a danger, on the 
one hand, of not paying due respect to those religious rites which 
are observed and followed among large classes of Indian belief, 
while, on the other hand, the danger must also be avoided of carry- 
ing these—except when the lawis clear— into the legal sphere, so as 
to affect or impair personal or patrimonial rights. The subject of 
tife requisites for adoption has, in recent years, been the matter of 
not infrequent consideration by this Board, and their Lordships 
refer, in especial, to the elaborate examinations of the authorities 
made by*Lord Hobhouse in Sri Balusu Gurulengaswanit v. Sri 
Balusu Ramlakshinamma (1), and by Mr. Ameer Aliin Ramchandra 
Martand Watkar v. Vinayak Venkatesh Kothekar (2). 

The former case had reference to the validity of the adoption of 
anonly son. From the religious point of view this is, in many writ- 


(1) [1898] 261. A., 126, (2) [1914] 41 L A, 300. 
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ings of great authority, forbidden. There was, however, in India 
considerable difference in the view as to whether the religious and 
legal injunctions on the subject were co-extensive. It must be 
admitted that ifone has recourse to the ancient writings when 
Brahminical influence was most predominant one finds the ceremo- 
nial part of adoption thé subject of highly elaborate detail; and it 
is beyond all question that in the course of ages many of these 
details have disappeared as essentials within the lega] sphere. As 
Lord Hobhouse’ observes: 


“The further study of the subject necessary for the decision of these 
appeals has still more impressed them with the necessity of great caution 
in interpreting books of mixed religion, morality, and law, lest foreign law- 
yers, accustomed ło treat as law what they found in authoritative books, 
and to administer a fixed legal system, should too hastily take for strict 
law precepts which are meant to appeal tothe moral sense, and should 
thus fetter individual judgments in private affairs, should introduce res- 
trictions into Hindu society, and impart to it an inflexible rigidity never 
contemplated by the original law-givers. ” 


The case resulted in the decision that the adoption of an only 
son is not null and void under the Hindu Law. 


The question whether the datta homam is a legal requisite in 
Bombay for adoption among the three twice-born classes does not 
however, in the view of their Lordships, broadly arise in the present 
case. It is in no way necessary to canvas or callin question any 
dicta upon that general point, nor does the question arise whether, 
for instance, the principle extends to India at large of the decision 
of the Madras Full Bench in Govindayyar v. Dorasami (1) ar of the 
Madras High Court in Singama v. Venkatacharlu (2) both deci- 
sions being of value as containing a careful study of the authorities, 
and affirming that the ceremony of datta homam is not essential 
to a valid adoption among Bfahmins in Southern India. 


For the opinion of the Board the neeessity does not arise 
where the child to be adopted belongs to the same gotra ‘as that of 
the adoptive father. Itis an admitted fact that this was so in the 
present case, And their Lordships have come clearly to the con- 
clusion that where this is so in fact then the Law of India is 
that the celebration of the ceremony of datia Aomam is not afi essen- 


(1) [1884] 1. L. Rẹ r: Mad, 5. - (2) [1868] 4 M. H. Cy, 165. 
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tial to the legal validity of an adoption. It is conceded in argu- 
ment that certain exceptions to thè alleged general rule do exist, 
but itis maintained that these exceptions are limited to the case 
of the adoption of a nephew, or ofa daughter’s sop. In decided 
cases this may have been the relationship in fact, but the principle 
of all the decisions, andin their Lordships’ opinion, of all the autho- 
rities, is that within the same gofra the ceremony is unnecessary. 
They agree with what in their opinion, is the full and careful judg- 
ment of Chief Justice Jenkins, in the case of Valudat v. Govind 
Kashinath (1), the decision being to the effect that among Brahmins 
in the Presidency of Bombay, the performance of the datta homam 
ceremony is not essential to the validity of the adoption of a 
brother's son. An examination of the judgment shows that it was 
not based upon the narrow particular degree of relationship but 
upon the broad ground of the identity of gotra. 


* Mr. -Colebrook’s annotation upon Mitakshara 25 is as fol- 


lows :— 

“ Gotraya or persons belonging to the same general family (gotra) distin- 
guished by a common name, these answer nearly to the gentiles of the Roman 
Law. 

A good illustration of the point has reference to the law applic- 
able to the Sudra caste, The use of the datia komam is not neces- 
sary for adoption within that caste, and why ?- The explanation is 
given in a sentence by Strange in his “ Hindu Law,” Volume 2, in 
which it is laid down that— 

“ Ceremonial adoption cannot be necessary in the case of a Sudra, since by 


the datita homam the adopted son is offered from the stock (gotram) of the natu- 
ral to that of his adopted father ; and Sudras have no gotra” 


It may be added that in the treatment in the same volume, 
page 104, of the celebration of the Upanayana rite, or the inves- 
fiture with the sacred thread, this iselaid down: 

“ With respect to the non-eligibility of a person for adoption on whom the 
Upanayana rites have been performed, it is much disputed, The more reason- 
able opinién would appear to be that he is eligible if of the same gotra (family) ; 


non-eligible if of a different gotra from the adopter ; that if of the same gotra the 
datta homam, though proper, is not necessary.” . 


Their Lordships do not pursue the investigation of the authori- 


ties further, adopting, as they do, the survey made in the last- 


mentioned judgment of the learned Chief Justice Jenkins. 
(1) [1899] L L. R, 24 Bom., 218. 
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In their opinion accordingly this part of the respondents’ case 
also fails, 

What remains is the attack which was made upon the transac- 
tion of the adoption itself, an attack in which the various grounds 
of rescission applicable to contracts in general were alluded to. 
Their Lordships hold that it is impossible to discover what it is 
that is really put forward by the defendants. Under the contract 
law of India, as well as by ordinary principles, coercion, undue in- 
fluence, fraud, and misrepresentation, are all separate and separable 
categories in law. Itis true that they may overlap or may be 
combined. But in the present case it is impossible to discover 
what ground or grounds are really taken up. There is a well- 


known rule of pleading expressed in the frequently quoted language 
of Lord Selborne tHat— 


“ With regard to fraud if there be any principle which is perfectly well 
settled, it isthat general allegations, however strong may be the words in which 


they are stated, are insufficient even to amount to an averment of fraud af 
which any court ought to take notice.” 

The law of Indiais in no way different from this, and it has been 
decided over and over again, eg, in Gupta v, Tiluckram Chow- 
dhry (1). 

It is, in their Lordships’ opinion, much to be regretted that the 
rule is not more strictly observed, and their Lordships are of 
opinion that in the-present case much confusion and contention 
have been caused, together with much expense to the parties, in 
consequence of its neglect. No definite issue upon any one of the 
well-known categories of attack was settled for trial, the only issue 
on the subject being—Whether the plaintiff, No. 4,isa validly- 
adopted son of Bala Maharaj. From time to time, in the course 
of this case, it is clear that specific pleadings in Indian procedure 
ave been abandoned altogether. In short, several of the careful 
prescriptions of the law ofethe Legislature, all of which were 
intended to bring litigation within definite compass and to make 
articulate and clear the points of differenqg between the parties 
have been lost sight of. Their Lordships, however, are unwilling, 
confused though the charges be, to dismiss this part of the case on 
such a ground. = 

‘The position upon the facts was this: The will of the testator 
Piebins an adoption was clear ; the wish of the widow and the 

(1) [1888] i5 i. AS Lig. 
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trustees alike to follow it was clear; the trustees, so long as the 
testator’s wishes were carried into effect, had no interest of any 
kind as to who the adoptee should be. It was also clear that the 
testator’s will indicated that a minor should be adopted, because 
express provision was made for the management of the estate till 
that minor should come of age. It was manifest that every con- 
sideration pointed to the advantage of keeping, if possible, within 
the gotra, and it was further clear that the trustees, in advising the 
widow, shoukd pay due regard to her wishes, and that, so far as this 
could be accomplished, they and she should act together, 


It is in these circumstances a strange situation that the adop- 
tion should be challenged upon the ground, nebulougly stated as 
it is, of fraud, There is no evidence, says the ,Subordinate Judge, 
to prove that any fraud or cajolery was practised upon her, or that 
there was any suppression or concealment of facts from her. With 
this judgment it does not appear that the High Court differs, and 
their Lordships entirely agree with it. It was for some reason, 
however, held that the general issue above quoted did include 
allegations of coercion and undue influence. Coercion is by admis- 
sion out of the case. There was nothing of the sort ; and this is 
not now maintained. What remains accordingly is the judgment 
of the High Court to this effect that— 


“The question here is difficult, she was indeed willing to adopt, but was 
she a free agent when she adopted the fourth plaintiff, assuming that she 
adopted him, or was she forced into it against her will by unconscientious means 
used by the first two plaintiffs, that is, Messrs. Tilak and Khaparde, and unfair 
advantage taken by them of her ignorance and youth, and of other fiduciary 
relationsebetween them.” : 

The citation just made is from the notes of Mr. Justice Chanda- 
varkar. With much respect to the learned Judge, it is, notwith- 
standing the protracted argument before their Lordships, even now 
somewhat difficult to gather what are the legal categories under 
which the attack upon this transaction is made. Unconscientious 
means are mentioned and unfair advantage is mentioned. It is 
needless to ask whether this implies fraud because their Lordships 
are of opinion that no sort of unconscientious taeans was employed 
by these trustees from beginning to end of the transaction; and 
that rfo unfair advantage was either taken or meant throughout 
their whole course. It*is true that the adoptive mother was a 
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young widow, probably easily guided and that the trustees are 
admitted to have been men of great influence and strong person- 
ality, but their Lordships are of opinion that these were used in no 
respect unduly, but with propriety and entirely in the interests 
of the proper administration of the estate. Their Lordships 
cannot approve of the idea that in India the law would make the 
possession of reputation or high standing an element of suspicion. 
If it were so, then the result in India would be to import pro 
tanto a disqualification and disability into the position of reputable 
men, 


A reference is made in the Court of Appeal to the fiduciary 
relations in‘which the trustees stood to the widow, and in one part 
of the judgment impropriety of conduct upon the part of the 
trustees is alleged to lie in this, that they failed in their duty of 
informing her as to her rights. Upon inquiry as to what was 
meant by this, their Lordships were informed that the reference 
was to this effect, that if the widow had failed to adopt, then by 
doing so she would herself have come into the position of being 
heiress to her infant deceased child. The meaning of this is accord- 
ingly as follows:—Among Hindus the ceremony of adoption is 
held to be necessary not only for the continuation of the line of 
the childless father but as part of the religious means whereby a 
son can be provided who will make those oblations and religious 
sacrifices which would permit of the soul of the deceased passing 
from Hades into Paradise. 


The widow in the present casé is said to have been injured 
because she had not been informed that she could win for ‘herself 
his temporal estate, by violation of her husband’s dying wishes, 
and at the price of sacrificing his soul’s happiness. Their Lordships 
are not of opinion that it was any part of the duty ofthe trustees t8 
suggest this infamous alternative to her mind. Their duty was to 
give effect to his wishes, and his wishes were in accord with the 
religious belief of Hindus in regard to adoption. It i$ to be 
recorded further that the widow herself did not put forward, during 
her life, any plea or suggestion of the sort; she was as anxious as 
the trustees that an adoption should be made. 


Only a word need be said as to the argument put forward on 
behalf of the daughter, that neither the first nor second adoption 
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CIVIL was valid. The only separate point put forward was to the effect 


igts that the trustees’ consent had not been unanimous, one trustee out 
Bat: Of five having declined to act. In their Lordships’ opinion his 
GANGADHAR consent in these circumstances was not required, , Of the acting 


TEE "trustees it was said that one, Nagpurkar, dissented, Whether he 
SHRI did so or ‘not, the question would remain as to the action of the 
SHRINIWAS 


Panpit Majority of the trustees ; but in their Lordships’ opinion that ques- 
Lord Shaw. tion does not arise ; because he did in fact not dissent, but consent, 
His dissent, or alleged dissent, was subsequently made under 


circumstances in which it is not necessary to inquire. 
Their Lordships will humble advise His Majesty that the 


appeal should be allowed, the decree of the High Court set aside, 
and the.decree of the Subordinate Judge restored. The appellants 
will have their costs here and in-the courts below. 


A. P. P, Appeal decreed, 


en 


HIGH COURT. 
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March, 10,11, Res-judicata— Code of Civil Procedure (Act V of 1908), section 11— Hindu 
pril, 23, 


86, 89. Widow—Sutt by, to set aside an adoptton—No oral evidence tendered— 
<=. Courts below dectding suit on ground of estoppel—Privy Council decid- 
RICHARDS, A > . 
C.J. ing on merits on documentary evidence. 

BANERJI, J. . A suit was brought by D a widow to set aside the adoption of B made by . 

CHAMIER, J. her on the ground that she had no authority to adopt. B defended the 

_ sult on the grounds that she had authority to make the adoption and 

. that having in fact made it she was estopped from denying the authority, 


The suit was hotly contested. The courts in India décided the case on the 
ground of estoppel ‘only but the Privy Council on appeal took up the 
question whether: D had authorityeto adopt and decided against her, 
After the death of D, a person claiming to be reversioner to the estate of her 
husband brought the present suit against B for possession. He/d (Banerji, 
and Chamier, JJ. ; ; Richards, C. J., Contra) that the previous suit was in sub- 
» stance a suit for the protection of the interest of the reversioners on whom 
the property was to devolve after the death of D who sufficiently represent- 

ed the estate. Held also that the Privy Council having decided the question 

of D’s authority to make the adoption without any objection having been 
‘raised the matter was finally heard and decided and the judgment was 

_ binding on the reversioners. : wh ie 

F. A: 144 of 1914. 
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Held (Richards, C. J.) that the principle recognised in certain cases 
(which were cited), is that where the widow has in fact represented the 


estate, the reversioner is bound ; this principle dught not to be applied to . 


the present case where the widow did not im fact represent the estate. 

That'the only use of authorities or decided cases is the establishment of 

some principle which the Judge can follow in deciding a case before him. 

It is very dangerous to place too much reliance on expressions of learned 

Judges used in giving judgments in other cases where the facts and cir- 

cumstances were different. 

Held (Banerji, J.) that when the Judicial Committee of the Privy Council 
lays down a principle, it is essential that it should be followed in India so 
as not to unsettle what has hitherto been understood to be the law on 
the point. 

FIRST APPEAL from a decree of Babu Pirthwi Nath, Subor- 
dinate Judge of Saharanpur. 

The history of the case is fully set out in I. L. R., 30 All,- 549. 
The facts sufficient for the decision of the present case were as 
follows :— 

One Raja Raghubir Singh died in 1868 leaving Rani Dharam 
Kuar, his widow, as his heir, A posthumous child was born to the 
Rani but died shortly after. The Rani alleging that she had an 
‘authority from her husband to adopt made several adoptions, one 
after the other, but the adopted sons died. The Rani lastly in 
1899 adopted the defendant Balwant Singh. Sometimes after the 
alleged adoption of.Balwant Singh one Baldeo Singh, who alleged 
himself to be the next reversioner, brought a suit to set it aside 
on the ground that Rani Dharam Kuar had no power to 
make the adoption. The suit was dismissed, the court holding that 
Baldeo Singh was not a reversioner at all. The court, however, 
went on to hold that the Rani had no authority to make the adop- 
tion. This finding of the Subordinate Judge, which he had in- 
corporated in his decree, was deleted by the High Court on the 
application of Balwant Singb. Thereupon Rani Dharam Kuat 
brought a suit, in 1905, to set aside the adoption, on the ground 
that she had no authority to adopt and thąbin fact she did not 
make the adoption.” The suit was hotly contested upon several 
grounds, among them being a ground that the Rani in fact made the 
“adoption and was therefore estopped from denying it. Documen- 
tary evidence was put in by the parties on all the issues including 
one to the effect whether the Rani had any authority to make the 
adoption, but the court below decided the case on the grounds 
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that the adoption was made-in fact and that the Rani was 
estopped from disputing it. The High Court confirmed the 
decree, The plaintiff appealed to the Privy Council. Their Lord- 
ships of the Privy Council confirmed the decree but in doing so 
‘they took up the issue as to whether the Rani had authority to 
make the adoption. The Rani did not object to the issue being 
taken up and their Lordships decided it in favour of Balwant 
Singh in 1912, (I. L. R, 34 All., 398, P. C.). Dharam Kuar died in 
November 1912, and the present suit was brought by the first plain- 
tiff as the nearest reversioner to Raja Jagat Singh and the second 
plaintiff as purchaser of part of the first plaintiffs rights. The 
plaintiffs alleged that Rani Dharam Kuar had no authority to 
adopt and the adoption was invalid for this and other reasons and 
prayed for possession of the estate. Several defences were raised 
but the only one material to the decision of the present case was 
that the suit was barred by the rule of res judrcata by reason of the 
‘Privy Council decision in the suit of Rant Dharam Kuar v. Balwant 
Singh. , 

The Subordinate Judge dismissed the suit on this ground. 

Plaintiffs appealed, 

W. Wallach (with him Peary Lal Banerji), for the appellants.— 
The plaintiffs were not parties to the litigation between Dharam 
Kuar and Balwant Singh. The first plaintiff as a reversionary 
heir could only be bound by a decision passed against tbe Rani 
who was a Hindu widow if it could be shown that she represented 
the estate. 

Mayne’s Hindu Law, para. 652. 

‘Balwant Singh was the person who represented the estate as he 
had been adopted. The Rani was only entitled to maintenance 
and could not represent the estate of the late Jagat Bahadur. A 
decision against her could not therefore bar the reversioner. 

Moreover in this case the Rani was not allowed to produce any 
evidence on the third issue which was whether she had the power 
to adopt. The decision of the Privy Council was therefore given 
without giving her an opportunity to produce evidence. Whena 
court shuts out evidence and decides the case without evidence 
the c&se is not heard and finally decided within the meaning of 
section 11 of the Codé of Civil Procedure. 
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Further it was not necessary to decide this issue. Both the 
courts below had held that the Rani was estopped from denying 
the adoption and their Lordships also laid down the same rule. 
They may have wished to put an end to further litigation and so 
they decided the other issue too and expressed a pious hope to that 
effect. But the decision of the issue being unnecessary the opinion 
-of their Lordships is only odzter. 

Shib Charan Lal v. Raghunath, [1895] I. L. R, 17 All., 174. 
` The estoppel pleaded against the widow was purely personal 
and the plaintiffs are not bound by the decision in the former case, 
‘on the question of authority the Privy Council may change its 
opinion upon further materials being placed before it by the present 
plaintiffs. - : 3 
_ Katama Nachter v. Shivaganga, [1:863] 9 M. I. A., 616. 

Satish Chandra Banerji(with him Lalit Mohan Banerji, Surendro 
Nath Sen, Ramakant Malaviya and Yatish Chandra Ray), for the 
respondents. —A decision passed in a suit byor against a Hindu 
widow binds the estate if the decision was fairly and properly 
obtained and the widow represented the estate, 

Mayne, p. 910, para. 652. 

„Rani Dharam Kuar in the first suit alleged that she was in 
possession asa Hindu widow and she sued for setting aside the 
adoption. The suit was not brought in her personal capacity but 
as representing the estate. The only test'in such cases is in what 
capacity- the lady sued or was sued. The decree can be impeached 
. upon some special ground only, e. g., fraud or collusion. Ifno such 
ground is established the decree is binding against the reversioner. 

In the present case no such ground is even alleged in the plaint. 


In the first suit between Balwant Singh and the Rani an issue 
was expressly raised and was heard and finally decided by the 
Privy Council. [See I. L. R., 34 All, 398.] If the widow represent- 
ed the estate and the trial was dona fide and fair the decision is 
binding on the plaintiffs, I submit that the Rani being’ in posses- 
sion and having sued'to keep of the defendant from that estate 
brought the suit as representing the estate. The-suit was analogous 
to one which a Hindu widow brings against an alleged trespasser or 
wrong-doer who according to her has no title but who is sefting up 
a title, The defendant according to the Rani was a stranger to the 
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title and the question in the case was as to the title to the Land- 


haura estate. He cited and discussed 


Katama Nachier v. Shivaganga, (186319 M. I. A., 616, 
Fugul Kishore v. Fotendro Mohan, [1884] 1. L. R., 10 Cal., 985, 

e Partab Narain v. Tirlokinath, [1884] 1. L. R, 11 Cals 186,_ 

Harinath v. Mathur Mohan, [1893] 1. L. R., 21 Cal., 8, 
Nand Kumar v. Radha Kuar, [1876] 1. L. R, 1 Al., 282, 
Mohin Chander v. Hem Chander, [1867]9 W. R., 505, 
Dinamonee v. Elahidad, [1903] 7 C. W. N., 678. 

If a Hindu female, in a suit properly framed prays for an ad- 
judication that she had no authority from her husband to adopt, 
.or, that the scope of the authority was limited, and that it has 
spent its force, she thereby attempts not only to protect her own 
estate, but effectually to protect the estate of the reversioners also, 
because there remains no danger of any possible obstruction to the 
‘property being inherited by such ofthe reversioners as might be 
found entitled on the death of the female. 

Moniram v. Keri, [1879] I. L. R., 5 Cal, 776. / 
[RicHARDS, C. J—Can a suit be said to be heard and finally 
decided when evidence in that case is excluded ?] 


i - 


If some evidence is excluded but the party who wanted to ad- 
duce it makes no grievance and has his case argued on the mate- 


rials before the court, the question is finally heard and decided as 
between the parties and their privies in estate. . 

The Privy Council held that the decision of the question was 
necessary and the main question which was argued before them 
and which they decided was whether there was any authority given 
to the Rani to make the adoption. Having held in the affirm- ` 
ative on*the facts asd having intimated that that was sufficient 
for the decision of the case, they went on to express their agree- 
ment with the High Court on the question of estoppel too. Their 
Logdships deliverately abstained from basing their judgment upon 
a ground personal to the Rani, r 

As a matter of fact all relevant documentary evidence was up- 
on the recard and no evidence could be produced to show in 1905 
that no authority had been given in 1868. The Rani’s Counsel 
(Sir Robert Finlay), therefore, thought that oral evidence would be 
worthless and did not ask for a remand. The fact that all pos- 
sible evidence has not been adduced does not prevent a decision 
from operating as a bar tò a subsequent suit. 


VOL, XIIt] HIGH COURT 599 


Upon the authorities all that is necessary is that the decree 
should have been fairly and properly obtained against the widow 
who is actually a party to the litigation and who is fighting in the 
interest of the estate. The title under litigation here is the same as 
that in the previous suit. Ifthe Ranihad died pending the ap- 
peal before the Privy Council, the next reversioner would have 
been allowed to prosecute that appeal. | 

Tirbhuwan v. Sri Narain, [1898] I. L. R., 20 All., 340, at 343. 

W, Wallach, in reply cited 

Quinn v. Leathem, [1901] A. C., 495, 501. 
[S. C. Banerji, referred to 
Kreglinger v: New Pategonia Meat Co, [1914] A. C., 25, 39.] 

Logically the cdurt should see what point the court should 
have decided in the former suit. In this case the Privy Council 
should have decided the question of estoppel only and not the 
question which they have decided. i F 

C. A V, 

The following judgments were delivered. 


RICHARDS, C. J.—This appeal arises out of a suit in which the 
plaintiffs claimed property known as the Landhaura Estate. One 
Raghubir Singh was the last owner. He died leaiving a widow 
Rani Dharam Kunwar, who gave birth to a,posthumous son named 

_Jagat Prakash Singh, This boy died shortly after his birth and, 
the Rani purported to adopt a number of boys, one after the other, 
all-of whom died in infancy. Finally she is alleged to have adopted 
the defendant Balwant Singh. The Rani died on the 12th of 
November 1912 and the plaintiff No. 1 claims to be the revtrsioner 
and entitled to the estate on'the death of the Rani. The second 
plaintiff is an assignee of portion of the estate from plaintiff No. 1. 
and is probably the financier of the present litigation, 54 


The allegation of the plaintiffs is that Raghubir Singh never 
gave authority to his widow to adopt a son, , The court below has 
dismissed the plaintiffs suit holding that a previous litigation bet- 
ween Rani Dharam Kunwar and Balwant Singh operates as res 
judicata, The court did not receive any evidence on the question 
whether or not the plaintiff No. 1 is what he claims to be, namely 
-the reversioner and heir to the property, nor on the question whe- 
ther or. not the Rani was authorised by her “busband to adopt. The. 
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sole question which we have to decide in the ‘present appeal is 
whether the previous litigation operates as res judicata. 

It seems to me that we are bound to deal with’ the appeal on 
the assumption that the plaintiffs might possibly haye been able to 
adduce evidence which would satisfy the court, first that the plain- 
tiff No. 1 is the reversioner and second, that Raghubir Singh never 
authorised his wife to adopt ason. If the court below was correct 
in holding that the previous litigation operated as res judicata, it 
was quite unnecessary to go into the evidence on’ either of these 
two points. If on the uther hand the previous litigation does not 
operate as res judicata, then clearly the court ought to have heard 
the evidence and it is our duty to remand the case for that purpose, 

There can be no doubt (whether the Rani had the authority to 
adopt or not) that a ceremony of adoption was in fact gone through 
in the most public manner possible, Prior to or simultaneously 
with the alleged adoption the Rani had obtained an agreement 
from the father of Balwant Singh that notwithstanding the adop- 
tion she should be allowed to. remain in possession of the estate 
during her life. Immediately after the alleged adoption disputes 
arose between the Rani and Balwant Singh, the latter wished to 
repudiate the agreement and go into possession of the estate, a 
course of action which was strongly resented by the Rani, The 
result was that she instituted a suit in the year’ 1905 alleging that 
she had no power to adopt Balwant Singh and that she had not 
adopted him. This was the commencement of the litigation which’ 
the court below has found to operate as res judicata. 

The court of first instance (in that suit) declined to go into any 
evidence on the question of the Rani’s authority to adopt holding 
that whether or not the Rani had authority, she was estopped by 
her conduct from denying her authority and dismissed the suit, 
The Rani appealed to the High Court. The High Court confirmed 
the decision of the court below and dismissed the plaintiffs suit, 
It will thus be seen that the courts in India decided the case on a 
ground entirely personal to the Rani and without having consider- 
ed or even received the evidence on the question as to whether or 
not authority to adopt had been conferred on the Rani. 

The law of res judicata is set forth in section 11 of the Code of 
Civil Procedure. It provides that “ No court shall try any suit or 
issue.in which the matter diréctly and substantially ‘in issue has 
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been directly and substantially in issue in a former suit between 
the same parties, or between parties under whom they or any of 
them claim, litigating under the same title, in a court competent 
to try such subsequent suit or the suit in which such issue has been 
subsequently raised, and has been heard and finally decided by 
such court.” The plaintiff in the present suit was of course no 
party to the previous litigation, nor does he claim “under the 

Rani. He claims as reversioner or heir of the last male owner, 

No doubt the doctrine of res judicata has been extended by the 

courts to cases in which it can fairly be said that the widow repre- 
sents the estate. A common case of this kind is where a widow 
in possession or entitled to possession of her husband’s estate 

brings a suit to recover possession of property which she claims to 

belong to that estate_ against a third party. If that litigation is 

fairly and honestly conducted the reversioner is not allowed to 
re-open the question after the widow’s death. The principle estab- 

lished being, as it seems to me, that in the majority of cases the 

widow can and does represent the estate and that in all such cases 

the reversioners are bound. The principle is most reasonable and 

it is to be regretted that it is not expressly enacted in the Code so’ 

as to make the latter complete. 

We have now to see whether in the previous litigation to which 

I have referred the Rani can be said to have represented the estate. 

It seems to me that upto the time of the decree of the High Court 

dismissing the appeal she most certainly did not represent the 
estate. The courts did not allow her to “represent the estate ; they 

excluded evidence which she should have given if she was,“ repre- 
senting” the estate. Thé case was decided both by the trial court 
and the High Court on a ground personal to the Rani herself. 

These courts had held that evidence as to authority to adopt hav- 
ing been conferred on her was immaterial and-irrelevant inasmuch 

as, even if the Rani had no authority, she ought not to. be allowed 
to say so as against the defendant BalwanteSingh. The issue of 
the authority of the widow to adopt.was not “heard or finally 
decided.” On the. contrary the court declined even to receive evi- 
dence on the issue. The Rani, however, was not satisfied with the 
decision of the High Court and appealed to his Majesty in Council. 
Their Lordships affirmed the decree of the High Court and dis- 
missed the appeal of the Rani. In the course of their judgment 
nos P : l 
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their Lordships said “ Their Lordships in reviewing the facts of the 
case are of opinion that the question may well be decided as one of 
fact on the Rani’s own statements without recourse to the doctrine 
of estoppel. In their view she was speaking the truth in Baldeo 
Singh’s action when she was pleading as to her authdrity. Their 
Lordships do not differ from the court below in the view they have 
taken as to the applicability of the doctrine of estoppel in this case, 
of course the estoppel pleaded against the Rani must be taken as 
purely personal. It does not bind any one who claims by an in- 
dependent title, but in view of the decision now given that the res- 
pondent was in fact duly adopted further litigation on the point 
may be taken as happily out of the question.” Notwithstanding, 
that the Rani had by her conduct rendered it extremely difficult 
for her to fairly “represent” the estate in her litigation with the de- 
fendant, it may perhaps be conceded that the finding of their Lord- 
ships would have operated as res judicata had the evidence been 
admitted and recorded, It, seems to me however quite clear that 
had their Lordships’ attention been called to the fact that the trial 
court had declined to receive evidence they would never have decid- 
ed the case as a question of fact so as to bind the estate without 
at least directing evidence on the issue to ‘be recorded and consi- 
dered. The Rani was nota very truthful person, and in a previ- 
ous suit by one Baldeo claiming to be the reversioner and challenging 
(inter alia) the alleged authority to adopt, the court found that 
Baldeo had failed to establish that he was the reversioner and that it 
was therefore unnecessary to decide the issue as to authority, but the 
learned Judge gave it as his opinion that it was highly improbable 
that any*authority had been conferred. I mention this fact mere- 
ly as suggesting that no finding on the statement of the Rani could 
be satisfactory without hearing all material evidence that could be 
preduced. It seems to me that the judgment of their Lordships 
can no more operate as res judicata than the judgment of the trial 
court if it had decided an issue after excluding evidence relevant 
thereto, Ht is, however, contended that in the absence of fraud all 
decrees against a Hindu widow bind the reversioners and certain 
expressions of learned Judges of the Indian Courts and of their 
Lordships of the Privy Council are quoted in support of the conten- 
tion, ‘This contention is clearly not correct, Their Lordships 
themselves evidently feft that if the case was decided on a ground . 
personal to the Rani the reversioner would not be bound, 
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It seems to me that it is very dangerous to place too much re- 
liance on expressions of learned Judges used in giving judgment 
in other cases where the facts and circumstances were different. 
The expressions relied on one and all occur in judgments 
in cases where the Hindu widow could be said to have fairly 
“represented ” not only herself but also the estate. Jessel M. R. in 
In re Holletts Estate (1), speaking of the proper use of authorities 
_says:—* The only use of authorities, or decided cases, is the estab- 
lishment of some principle which the Judge can follow out in decid- 
ing the case before him.” In Quinn v. Leatham (8), Halsbury, L. 
C. says :—“ Now before discussing the case of Allen v. Flood and 
what was decided therein there are two observations ofa general 
character which I wish to make and one is to repeat what I have 
very often said before that every’ judgment must be read as appli- 
cable to the particular facts proved or assumed to be proved, since, 
the generality of the expressions which may be found there are not 
intended to be expressions of the whole law but governed and 
qualified by the particular facts of the case in which such expres- 
sions are to be found. The other is that a case is only an authority 
for what it decides,” 

In Kreglinger v. New Patagonia Meat Co (8), Haldane, L. C. 
says :—“ To follow previous authorities, so faras they lay down 
principles, is essential if the law isto be preserved from becoming 
unsettled and vague. In this respect the previous decisions of a 
court of co-ordinate jurisdiction are more binding ina system of 
jurisprudence such as ours than in systems where the paramount 
authority is that of a Code. But when a previous case hag not laid 
down any new principle but has merely decided that a particular set 
of facts illustrates an existing rule there are few more fertile sources of 
falacy than to search in it for what is simply resemblance in circym- 
-stances and to erect a previous decision into a governing precedent 
merely on this account, To look forany thing except the principle 
established or recognised by previous decisfons is really,to weaken 
and not to strengthen the importance of precedent.” 

: It seems to me,that the principle established or recognised in 
the decisions, in which the expressions relied on occur, is this, name- 
ly, that in many suits brought by or against Hindu widowsethe wi- 
dow can and does fairly represent not only herself but the estate, and 


> (a) [1879] 13, Ch. D., 696, 712. (2) [1901] A. Cu 495. 
(3) 11914] A.C., 25. 
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that the doctrine of res judicata should be applied in all such cases 
where the reversioner seeks to re-open decided questions. The rea- 
son and justice for the principle is absent in any case where for 
any cause the widow did not in truth represent the estate. In my 
judgment the Rani in her suit could not and did not represent the 
Landhaura Estate. The courts in India and also their Lordships 
of the Privy Council held that she had estopped herself from denying 
her authority to adopt the defendant., If she performed a cere- 
mony of adoption without authority it was an act against the 
estate, yet she was not allowed to prove the true facts.: As the 


‘result of her conduct the courts in India refused to admit evidence 


which she tendered toshow that she could not adopt the defend- 
ant. Much as I regret the protraction of the present litigation, | 
think that the suit should be remanded to the court below. 


BANERJI, J.—This appeal arises out of a suit relating to the 
Landhaura Raj, which is a large estate of great value. It has unfortu- 
nately been the subject of considerable litigation which commenc- 
ed so fat back as the year 1872. The last Raja was Ragbubir Singh, 
who died in 1868 leaving a widow Rani Dharam Kunwar. A pos- 
thumous son was born to him, who died shortly afterwards, The 
history of the estate and ofthe previous litigation relating to it is 
given in the judgment of this Court delivered on the roth of De- 
cember 1903 and itis also set forth in the judgment of the court 
below. Rani Dharam Kunwar was in possession of the estate 
after her husband’s death till she died on the 12th of November 
1912. She made successive adoptions, the last of which is alleged 
to have been made in January 1899, when she is said to have 
adopted the defendant Bawlant Singh, the boys previously adopt- 
ed having died. Disputes, however, arose between her and 
Balwant Singh and a suit was brought by her on the gth of Janu- 
ary 1905 fora declaration that she lad not in fact adopted Bal- 
want Singh, that even if she did adopt him she had no authority 
from her hpsband to do so and that for this and other reasons the 
adoption was invalid. The court of first instance found that Bal- 
want Singh had in fact been adopted but it-was of opinion that 
Rani Dharam Kunwar was estopped from questioning the validity 
of the adoption and accordingly dismissed the suit, without trying 
other issues or recording oral evidence in regard to them. This 
decision was -affirmed by this Court on appeal... The judgment 
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of this Court is reported in I. L. R, 30 All, 549. From ‘this 
judgment an appeal was preferred to the Privy Council. 
Their Lordships agreed with this Court as to the factum of 
adoption put proceeded to'determine ‘the question “whether the 
Rani had authority from her husband to adopt the defendant.” Upon 
a consideration of the documentary evidence, of which there was a 
considerable amount on the ‘record, their Lordships came to the 
conclusion that authority to adopt had been proved. In their 
opinion the question might “ well be decided as one of fact * è * 
without recourse to the doctrine of estoppel.” Their Lordships, 
however, did not differ from the courts below in the view they had 
taken of that doctrine but they observed as follows : “Of course the 
estoppel pleaded against the Rani must be taken as purely per- 
sonal. It doesnot bindany one who claims by an independent 
title, but in view of the decision now given that the respondent 
was in fact duly adopted further litigation on the point may be 
taken as happily out of the question” It is clear from these 
observations that their Lordships were of opinion that their 
decision on the question of the validity of the adoption would be 
binding on reversioners who claimed independently of the Rani. 


In spite of this decision of their Lordships the present suit was 
brought by the first plaintiff, withthe help ofthe second plaintiff, 
who is apparently a speculator financing the litigation, for posses- 
sion of the estate on the same grounds as those on which Rani 
Dharam Kunwar had based her claim, namely, that Balwant Singh 
had not in fact been adopted and that the Rani had no authority to 
adopt. The first plaintiff, Risal Singh, alleges himself tọ be the 
next reversioner to the estate and he has transferred one-half of his 
alleged rights to the second plaintiff Fateh Chand. The title of 
Risal Singh as reversioner is denied on behalf ofthe defendants 
but the court below has not tied that question and, on the assump- 
tion that he is the reversioner, has dismissed the suit on the ground 
that he is bound by the decision of their Lérdships ofthe Privy 
Council in the suit of the Rani. The plaintiffs have preferred this 
appeal and the only question argued before us is whether that 
decision is binding. 

I agree with the court below in holding that the decision of 

“their Lordships in that suit is binding or?the reversioners.. The 
law on the subject has in my opinion been correctly stated by the 
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learned Subordinate Judge. Where the estate of a deceased Hindu 
has vested in a female heir a decree fairly and properly obtained 
against her in regard to the estate is, in the absence of fraud or 
collusion, binding on the reversionary heirs, Where, however, the 
decree relates to a matter personal to her, it is not so binding. The 
earliest authority on the point is the well known case of Katama 
Natchiar v. The Raja of Sivaganga(!). In dealing with the ques- 
tion whether a decree, obtained in 1847, in the life-time of the widow 
in possession, would have bound those claiming in succession tc 
her, their Lordships of the Privy Council held as follows :—“ Their 
Lordships are of opinion that unless it could be shown that there 
had not been a fair trial of the right in that suit or, ineother words, 
unless that decree could have been successfully’impeached, on some 
special ground, it would have been an effectual bar to any new 
suit by any person claiming in succession to her. ‘For, assuming 
her to be entitled to the zamindari at all, the whole estate would for 


the time be vested in her, absolutely for some purposes, though in 


some respects for a qualified interest, and until her death it could 
not be ascertained who would be entitled to succeed. The same 
principle which has prevailed in the courts of this country as to 
tenants in tail representing the inheritance, would seem to apply 
to the case of a Hindu widow, and it is obvious that there would 
be the greatest possible inconvenience in holding that the succeed- 
ing heirs were not bound by a decree fairly and properly obtained 
‘against the widow” (at page 604). The principle thus enunciated 
by their Lordships was re-affirmed by them in several subsequent 
cases. I may refer to Jugal Kishore v. Jotendro Mohun Tagore(®), 
Partab Narain Singh v. Triloki Singh(8), Harinath Chatterji v. 
Mathur Mohan Goswami(4), It has been accepted and acted upon 
ky all the High Courts in this country. The cases on the point are 
collected on page 910 of Mayne’s Hindu Law, 8th Edition and as 
most of them are set forth inthe judgment ofthe ‘court below I 
deem it ynnecessary ts refer to them, The principle laid down by 
the Privy Council was thus summarised by Sir Barnes Peacock, C. 
J. in his judgment in the Full Bench case of Nodin Chunder Chuc- 
kerbutty v. Issur Chunder Chuckerbutty(®) :—“ In the absence of 
£1) (1863) 9 M. I. A, 539. (2) [1884] I. L. R, 10 Cal., 985. 
(3) (1884) I L R, 11 Cal. 186 at p. 107. (4) [1893] I. L. Rọ 21 Cal,, 8 at p. 17. 
(5) [1876] 9 W. R,, 505. 
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fraud or collusion a decision against a widow, with regard to her 
deceased husband’s estate, would be binding upon the reversionary 
heirs” (at page 507). Itis true that the circumstances of all the 
cases were not identical but in all of them the principle was recog- 
nised. As obsérved by Lord Haldane L. C., in the recent case of 
Kreglinger v. New Patagonia Meat and Cold Storage Co. Ld. 
decided by the House of Lords(1), “the binding force of previous 
decisions, unless the facts are indistinguishable, depends on whe- 
ther they establish a principle. To follow previous authorities, so 
far as they lay down principles, is essential, if the law is to be pre- 
served from becoming unsettled and vague.” The decisions of the 
Judicial Committee, (acted upon as they have been, by the courts 
in this country), havjng laid down a principle, it is essential that 
they should be followed by us so as not to unsettle what has 
hitherto been understood to be the law on the point. 


We have next to consider whether this principle applies to the, 
presentcase. Rani Dharam Kunwar claimed to be in possession 
of the Landhaura Estate either asthe widow of her deceased hus- 
band oras the mother ofherson. Itis in her capacity asthe 
person who represented the estate that she instituted the suit 
brought by her against Balwant Singh. He was claiming title to 
the estate as the validly adopted son of Raja Raghubir Singh and 
the object of the suit was to protect the estate from that claim. In 
her plaint in that suit she alleged that upon the death of her son 
she obtained possession of the whole of the estate as his heir and 
continued in possession as such. In thefourth ground of her ap- 
peal to this Court she stated that “zn her character as representing 
. the estate of her son Jagat Prakas Singh she was at liberty to repu- 
diate” the alleged adoption of the defendant. Again in the 23rd 
ground of her appeal to His Majesty in Council she asserted that 
she was not “precluded froms bringing a suit as representing the 
estate of her husband”. It is manifest from these statements that 
she brought-her suit as representing the estate and not in a per- 
sonal capacity. She sought to establish that Balwant Singh was 
not validly adopted and that he had no right to the estate. By 
asserting a valid adoption he was casting a cloud on the title of 
the Rani as representative of the estate and on that of the gever- 


(1) [1914] L. R, A.C., 25 at p. 37. 
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sioners who were to.come after her, and itwas to remove this 
cloud that she instituted hersuit. Inthe plaint in this case the 
plaintiffs also have stated that she was in possession as a Hindu 
widow. As she did not set up any right other than that of a wi- 
dow or mother and as her. right was thus limited to an estate for 
life her suit was in substance a suit for the protection of the inter- 
ests of the reversioners on whom the property would devolve after 
her death. The final decision in that suitis, therefore, binding on 
them, in thé absence of fraud or collusion, thas not even been 
suggested that there was fraud or collusion between the-Rani and 
Balwant Singh. Having regard to the relations which existed bet- 
ween them, to the fact that they were at arm’s length, to the ear- 
nest manner in which the suit was fought out in this’ country and 
before the Judicial Committee, the idea of fraud or collusion is out 
of the question. 

- The main ground on which the learned counsel for the appel- 
ants contends that the decree in the former suit is not binding on 
the appellants is that in that suit the trial court did not go into 
evidence on the question of authority to adopt, That court, it is 
true, decided the case on the ground of estoppel and refused to record 
oral evidence on the issue aè to authority, This court also decid- 
ed the case on the same ground. Had the matter rested there 
and had the Rani’s suit been finally decided. on the ground of 
estoppel only, the decision would have been on a ground personal 
to the Rani and would not have been binding on the reversioners, 
But when the case went before the Privy Council their Lordships 
preferred to decide the question of authority and the validity of 
the ad&ption as one of fact, “ without recourse ” as their Lordships 
observed, “to the doctrine of estoppel.” Their Lordships were fully 
cognizant of the fact that oral evidence had not been recorded on 
the point but in spite of this they proceeded to decide the ques- 
tion on the documentary evidence before them. The Rani was re. 
presented before theiy Lordships by eminent Counsel and it must 
be presufned that they urged every point that could be reasonably 
put forward, It may be that in view of the length of time which 
had elapsed since the death of Raja Raghubir Singh their Lord- 
ships considered, as also did the learned counsel who presented the 
Rani’s case before them, that oral evidence would be of little 
value, To take an extreme view, it may also be (if I may say so 
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‘without presumption) that their Lordships decided the case er- 
roneously, The fact, however, remains that their Lordships pro- 
ceeded to try the question on the merits and decided it in favour 


of the defendant. It cannot under the circumstances be said thet - 


there was nota fair trial. That the possibility of claimants com- 
ing forward as reversioners was present to their Lordships’ minds 
is clear from their judgment and when they said that “in view 
of the decision now given that the respondent was in fact duly 
adopted, further litigation on the point may be taken as happily 
out of the question,” they clearly meant that their decision would 
_ be binding on reversioners and the validity of Balwant Singh’s 
adoption would be for all time, beyond the region of controversy. 
To hold otherwise would be to render their Lordships’ decision 
wholly nugatory and it would be open to as many claimants 
as might assert themselves to be reversioners to re-open the 


question a number of times and to harass the defendant repeated-, 


ly. In this connection I may also point out that in the case of 
Jugul Kishore v. Jotendro Mohun Tagore(1) referred to above, the 
Judicial Committee held a decree and an auction sale which follow- 
ed, to be binding although the widow against whom it was passed 
did not appear and the decree was made ex-parte, and this circum- 
stance did not in the opinion of their Lordships render the decree 
any the less binding. 


It may be that the rule of res judicata as enacted in section 11 of 
the Code of Civil Procedure is not strictly applicable, as the plaintiffs 
were not parties to the previous suit and do not claim under a party 
to that suit. Butinthe Sivaganga case their Lordships held a 
decree’ obtained against the widow in possession to be binding on 
reversionary heirs on the ground of convenience. The decree being 
binding on the estate binds all persons who succeed to the estate. 

In my judgment the decree passed by the Privy Council in the, 
suit brought against Balwant Smgh by Rani Dharam Kunwar is, 
on the above grounds, binding on the reversioners and this suit is 
not, maintainable, I would dismiss the appeals 

The learned Judges having differed, the case was referred to 
Chamier, J. After the case had been argued before him the follow- 
ing judgment was delivered by 


CHAMIER, J.—This appeal was referred to me under section 98 
af the Code of Civil Procedure in consequence of a difference of 
- (1) [1884] I. L. R., ro Cal, 985. 
XII 78 R : 
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opinion between the learned Chief Justice and Mr. Justice Banerji. 
The point upon which they differed is whether the decision of their 
Lordships of the Privy Council in the suit of Rani Dharam Kun- 
war against the defendant respondent Balwant Singh, to the effect 
that the Rani duly adopted Balwant Singh under’ authority given 
to her by her husband, is binding upon the plaintiff appeliant, Risal 
Singh, who claims to be the reversionary heir of the husband, and 
entitled to the estate on the death of the Rani which occurred in 
November 1912, a few months before the present suit was brought. 
In the previous suit the court of first instance declined to take 
evidence (or rather ora] evidence, for the parties were required to 
put in their documentary evidence) on the question whether the 
Rani had authority to adopt Balwant Singh, and disnfissed the suit 
on the ground that the Rani was estopped from disputing her al- 
leged authority to make the adoption, the factum of which is be- 
yona dispute. This court also decided the case on the question of 
“estoppel confirming the decree of the first court. The Rani appeal- 
ed to His Majesty in Council, one of the grounds taken in the ap- 
plication for leave to appeal being that the first court should have 
allowed her to give evidence on the question of her authority to 
make the adoption, A similar ground was taken in her appeal to 
this Court. Their Lordships of the Privy Council agreed with the 
Indian. Courts that the Rani was estopped from denying that she 
had authority to adopt Balwant Singh, but they observed that the 
estoppel was purely personal and would not bind any one who 
claimed by an independent title. They, however, as I read the 
judgment, decided and intended to decide that the evidence shew- 
ed that the Rani had authority to adopt Balwant Singh. I think 
that this is clear not only from the passages quoted by Mr. Justice 
Banerji but also from earlier portions of the judgment, for exam- 
ple the passage in which they say :—“ He gave formal and emphatic 
directions to his wife in regard’ to the adoption of ason, The 
Rani herself has pledged her word as tothe nature and scope of 
those directions on more than one public and important occasion. 
She aid so particularly in the deed of the 13th January 1899 and 
in her defence to the action of one Baldeo Singh.” Then, later on their 
Lordships say that “in reviewing the facts of the case they are of 
opinion that the question may well be decided as one of fact on the 
Rani’s own statement’ without recourse to the doctrine of estop- 
pel. In their view: she was speaking the truth in Baldeo Singh's 
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action when she was pleading as to her authority.” The learned 
Chief Justice is of opinion that, though in his view the Rani’s con- 
duct rendered it difficult for her to fairly represent the estate, it 
might perhaps be conceded that the finding of the Privy Council 
would have operated as res judicata had the evidence as to tife 
Rani’s authority to adopt been admitted and recorded. But he 
thinks it is clear that, iftheir Lordships attention had been called 
to the fact that the first court had declined to receive evidence, 
they would never have decided the case on the question’of fact so as 
to bind the estate. It seems to me that, if there was any misap- 
prehension as to the proceedings of the first court, that might be a 
ground for a review of judgment, but is no ground for holding that 
a clear and definite decision on the question of fact is not binding 
on the estate. A court may refuse to summon witnesses or admit 
evidence, and, when its decision is subsequently relied upon as con- 
stituting a question res judicata, the court trving the subsequent 
case cannot disregard the decision because it thinks that the courf 
trying the earlier case ought to have summoned the witnesses or 
admitted further evidence. In my opinion the Rani in the previous 
case represented the estate. Upon this I have nothing to add to 
what Mr. Justice Banerji has said. The Rani wanted to give evi- 
dence on the question of her authority, and both in appeal to this 
court and in her application for leave to appeal to His Majesty in 
Council she complained of the action of the court in refusing to 
admit that evidence. Therefore there can be no doubt that she 
was doing her best to shew that there had been no valid adoption, 
and her action was in the interest of the reversionary heir of her 
husband. The reports of the case in the Law Reports Indian Ap- 
peals and in the Indian Law Reports are not as full as in the 
Allahabad Law Journal and the Calcutta Weekly Notes. The last 
mentioned report volume 16 page 675 represents Sir Robert Finlay 
as having contended that the appeal to their Lordships was con- 
fined to the applicability of the doctrine of estoppel and their Lord- 
ships as having then intimated that in their opinion there were 
sufficient materials on the record to decide all questions arising in 
the suit, Whether counsel for the appellant acquiesced in this view 
ot not it is impossible to say, but the judgment of their Lordships 
makes it clear that the question of the Rani’ s authority to make 
the adoption was argued. The REDO in the Calcutta Weekly 
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Notes only makes çlear, what one would infer from the other re- 
ports, that whether counsel for the appellants were willing to do so 
or not their Lordships deliberately decided to take up the question 
of the Rani’s authority to make the adoption. Itis impossible to 
sttppose that neither counsel for the appellant nor their Lordships 
were aware that the first court had declined to take oral evidence - 
on the subject. A perusal of the record shews that notwithstand- 
ing the order of the court there was before their Lordships a mass 
of evidence “bearing on the question of the Rani’s authority to 
adopt. What was shut out must have been mainly oral evidence 
as to the events which had happened many years ago, and it is 
quite possible that counsel for the Rani in deference tq the opinion 
of their Lordships did not press the contention that the Rani should 
be allowed a further opportunity of giving evidence, .However that 
may be I think it is clear that their Lordships deliberately decided 
the question knowing full well that their decision would bind the 
feversioners and in the hope that their decision would. put a stop 
to further litigation, 

I am of opinion that the decision of their Lordships is binding 
on the plaintiffs in the present suit and justifies the dismissal of 
the suit without trial on the merits, 

Let the record be laid before the Chief Justice, 

By THE COURT.—This appeal having now* been disposed of 
under the provisions of section 98 of the Code of Civil Procedure, 
the order of the court is that the appeal be dismissed with costs. 

M, L: N. Appeal dismissed, 


AMIR SHAH AND OTHERS (Plaintiffs) 
VErsus 
TULA PANDE- AND OTHERS (Defendants)* 
Limitation Act (IX of 1908) section 10—Application of—Morigage by trus- 
tees—dortgagee in possession—Suit—Right of 

“Ona suit against a mortgagee holding from the trustees of a religious 
endowment under mortgages executed more than twelve years prior to 
the coming into force of Act IX of 1871, held that section Io of the 
Limitation Act No. IX of 1908 could not be invoked so as to save limita- 
tioa.” Jagadamba Goswamini v. Ram Chander, I.L, Rọ, 31 Cal, 314, 

followed. ` ° . 
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SECOND APPEAL from a decree of Sheikh Muhammad Husain, CIVIL | 


Subordinate Judge of Ghazipur, reversing a decree of Maulvi Abdul 1915 
TA Munsif of Muhammadabad. == 
AMIR SHAH 
Claim for declaration. 2. 
TULA PANDE 


‘The court of first instance decreed the claim. 
The lower appellate court reversed me decree, 
Plaintiff appealed. 
Muhammad Ishag Khan, for the appellants. 
Lakshmi Narain, for the respondents. 
The following judgment was delivered by 
PIGGOTT, J.—The question raised by this second appeal is Piggott, J. 
whether the lower appellate court was justified in dismissing the- 
suit brought by the plaintiffs, appellants now before me, on the 
ground that it was barred by limitation. Stated somewhat more 
strictly, the precise point is whether the lower appellate court was 
justified in so dismissing the suit, without formally recording q 
certain finding of fact which, it is contended, has not been recorded. 
The plaint as filed was somewhat curiously drafted. The land in 
suit was stated to be revenue free land appertaining to a certain wakf 
created in favour of a shrine known as the shrine of Hazrat Shah 
Nand Pir in the Ghazipur district. The plaintiffs claimed ‘to be 
the trustees of thesaid shrine. They impleaded three defendants, 
though the allegations in their plaint are entirely directed against 
Tula Pande, defendant No. r. There is no explanation of the appear- 
ance. of the defendants Nos. 2 and 3 on the record, beyond the 
remark that they have been impleaded as pro forma defendants. I 
may add that they are not impleaded in the 2nd appeal now before 
me. With regard to the defendant Tula it is alleged that she was 
the tenant of the land specified in the plaint; but that he had 
succeeded without the plaintiffs’ knowledge in getting himself 
recorded in the village papers as being in possession of a 3/5 shage 
in the said land as mortgagee. It was said that there was no 
asitat (reality or substance) in the alleged mortgage. It was further 
. stated that these facts came to the knowlédge of the. plaintiffs 
when they sued the said Tula for arrears of rent, Tula pleaded the 
mortgage and eventually the decision was in his favour as regards 
the 3/5 share of which he claimed to be the mortgagee. The date 
of the decision of the revenue court against the plaintiffs an this 
point, namely, the 26th of November 1911; was stated as the date e 
of the origin of the cause of action. In the’ last paragraph of the 
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plaint, while specifying the reliefs sought, the plaintiffs for the first 
time admitted in a casual sort of way that they were aware that the 
defendant, Tula, was claiming to hold under two mortgage deeds of 
specified dates, The decree asked for is one for recovery of posses- 
sion on the ground that the land specified at the foot of the plaint 
is muafi land forming part of an endowment in favour of the shrine 
of Hazrat Shah Nand Pir, which no one was entitled to mortgage, 
sell or transferin any other way. Then follows the specification 
of two mortgage deeds, alleged to be in themselves null and void, 
and a prayer that they may be declared to be so. The dates of 
the mortgage deeds are given according to the Fasli era. The 
earlier of the two is dated sometime in the year 1853 or 1854 
A. D. while the date of the later, which is the more important 
for the purpose now before me, corresponds with 5th February 
1859. The lower appellate court has recorded a finding ‘that 
the persons who were, on the dates borne by these deeds, the 
trustees or managers of the shrine executed the mortgages in 
question in favour of Tula Pande, who thus became the mortgagee 
ofa share in the land in suit, the whole of which had been 
his occupancy holding. That court also points out that the defend- 
ants status as mortgagee to this extent was recognized at the 
settlement of 1884 A.D. and that in the years 1866 and 1890 
attempts to claim from him the rent of the land in suit had been 
defeated to the extent of the #th share held on mortgage upon the 
defendant’s setting up the mortgages in question. The court 
below holds it clearly proved that from the year 1866 onward, if not 
earlier, the defendant has been successfully asserting, against the 
managets of the shrine, his right to hold possession under the mort- 
gages now called in question. On these findings the learned Subor- 
dinate Judge has dismissed the suit as barred by the 12 years rule 
of limitation, whether Article 134 or Article 144 of Schedule I to 
the Indian Limitation Act No. 9 of 1908 be applied. He supports 
himself by the decision ofa Full Bench of this Court in Bekari Lal 
v. Muhammad Muttaki (1). 

It is contended before me that the court of first instance had 
recorded a finding to the effect that the defendant Tula had failed 
to prove that the mortgages in question were for valuable consider- 
ation and that the lower appellate court should not have dismissed 


the suit without expressly reversing that finding. I have pointed out 
(1) [1898] I L. Rọ 20 All, 482. 
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already the form in which the plaint was drawn up. The mortgage 
or mortgages under which the defendant Tula claimed to hold were 
indeed assailed as null and void, but the only reason put forward 
was that the property said to be mortgaged was trust property and 
so inalienable. The plaintiffs avoided mentioning the particular 
mortgage deeds which they desired to assail until the very end of 
their plaint and even then never suggested that the person or per- 
sons who had executed those mortgages had received no consider- 
ation. The point was not raised by the pleadings and the defendant 
was not put to proof of the passing of consideration, even supposing 
that he could be expected, after the lapse of 50 or 60 years, to produce 
any evidence on the question of consideration other than the recital 
in the deeds themselves, The decision of the lower appellate court 
proceeds on the assumption that there was an actual contract of 
mortgage between the trustees of the endowment on one side and 
the defendant Tulaon the other, that is to say an actual transfer 
by way of mortgage which could only be called in question on tHe 
ground of the limited rights of the transferor in the property pur- 
porting to be dealt with. I think this is a reasonable view of the case 
on the facts as stated in the judgment of the lower appellate court. 

Apart from this, the decision of that court has been supported 
before me on another ground, What the appellants now before 
me say is that in the absence of an express finding that Tula was an 
assignee for valuable consideration from the then trustees of the 
wakf, the case is covered and limitation saved by the provisions 
of section 10 of the Indian Limitation Act No. IX of 1908, The 
principle laid down by that section was introduced for the first 
time in the Limitation Act No. IX of 1871 which came iħto force 
on the Ist of July 1871. The later of the two mortgage deeds now 
sought to be attacked bears a date more than 12 years prior to the 
coming into force of the Act above mentioned. According to the 
principle laid down in Jagadamba Goswamini v, Ram Chanaer 
Goswami (1), the present suit would in any case be barred by 
the fact that Tula had been in possession, holding as ‘mortgagee 
from the trustees of the endowed property, for 12 full years and 
more prior to the coming into force of the Limitation Act of 
1871. On these grounds I hold that this appeal fails and I dismiss 
it with costs. l , Appeal dismissed. 

(1) [1903] 1. L. Ru 31 Cal, 314. 
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Crvit . LAKHPATI (Defendant) 
1915 versus ., 
March, $4. RAMBODH SINGH (Plaintif )®* 

— Hindu Law—Reversioner— Mortgage by widow—Attestation by one—Knowledge 
CHAMIER, J. of contents—Second Appeal—Finding on question of assent. 
PIGGCTS J. A Hindu widow executed two mortgage-deeds. At the time of the 

execution three nephews R, B and the plaintiff (brothers’ sons of her 
. ' husband) and her own daughters were alive. R joined in executing the 
deeds and B attested them asa witness. The plaintiff who was a minor 
brought this suit for declaration that the mortgage-deeds were not binding 
on him. eld that the presence of the daughter was no bar to the main- 
tenance of the suit. : i 
Held, also, that the attestation of the deed by B did not import con- 
currence by him and the deed was not therefore binding upon him. Raj 
Lakhi Debia v. Gokool Chandar, 13 M. I. A., 209, referred to. Held 
further that the question whether attestation of document should be held 
to imply assent is a question of fact in each case and the High Court 
š cannot entertain it in second appeal. Deno Nath v. Koteswar, 21 1. C. 
367, referred to. 

SECOND APPEAL from a decree of B. J. Dalal Esq., District 
Judge of Benares, reversing a decree of Babu Pratab Singh, Subor- 
dinate Judge of Jaunpur. 

Claim for declaration of right. 

The court of first instance dismissed the claim. 

The lower appellate court reversed the decree. 

Defendant appealed. 

Satish Chandra Banerji, for the appellant. 

_ Tej Bahadur Sapru and Surendro Nath Sen, for the PeepOuae nh 

The judgment of the Court was delivered by 
Chamier, J. ° CHAMIER, J.—The facts of this case are that Musammat 

Kalwanti the widow of a separated Hindu, Jita, mortgaged her 
husband’s property to the appellant by two deeds of January 28th, 

1907, and * August 7th, 1908. At the time of these transactions 

_ there were living Sarju Dei, who is said to be,a daughter of Jita, 
Budhai the son of a deceased brother of Jita and Ram Raj and 

° Ram Bodh, sons of another deceased brother of Jita. The three 
nephews were the sole presumptive reversionary heirs of Jita. 

. ` *S.A. No. 1532 of 1913. 
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Ram Bodh was a minor living in union with his brother Ram Raj 
who joined in executing both mortgages and Budhai attested both 
as_a witness. Ram Bodh, who is still a minor, brought this suit in 
1910, for a declaration that the mortgages were not binding upon 
him. The Subordinate Judge, held that the earlier mortgage was 
not proved to have been made for lawful necessity at all, and that 
the later mortgage was proved to have been for lawful necessity 
to the extent of Rs. 282 out of Rs. 800, but he held that Ram 
Bodh was bound by his elder brother’s consent to the transactions, 
and that Budhai’s consent to them was proved by the fact that he 
attested them ; therefore the whole body of male reversioners must 
be taken, to have consented to the transactions, and the plaintiff 
was not entitled to challenge them. On appeal the District Judge 
agreed with the first court as to the extent to which the mortgages 
had been shewn to be supported by legal necessity, but he held 
that the attestation of the deeds by Budhai did not prove that „he 
had consented to the mortgages, and that the plaintiff was not 
bound by the elder brother’s consent, because it had been neither 
alleged nor proved that he had acted for the benefit of the plaintiff. 
Both courts below have held that the presence of a legitimate 
daughter of Jita, evenif proved, did not prevent the plaintiff from 
maintaining the suit. The learned District Judge gave the plain- 
tiff a declaration that the earlier deed was not binding upon him 
and that the later was binding only to the extent of Rs. 282. 
This is a second appeal by the mortgagee. On the authorities it 
is quite clear that the presence of the daughter, even if proved to 
be legitimate, is no bar to the maintenance of the sujt by the 
plaintiff. f 

It appears to us that the only difficulty in the case arises from 
the finding of the District Judge that the attestation of the deeds 
by Budhai does not provesthat he consented to the transactions, 
If Budhai consented to them then we have the consent on the part 
of all the adult male reversioners, and. is clear that such con- 
sent is sufficient to raise the presumption that the mortgages were 
made for purposes binding upon the whole body of reversioners, 
It is contended on behalf of the plaintiff-respondent that the find- 
ing of the District Judge, that Budhai is not proved to have consent- 
ed to the mortgages, in a finding of fact which cannot be disturbed 
in second appeal, while the appellant contends that it is nota 

XIII, 79 R 
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finding of fact, but that the question is what is the true conclusion 
to be deduced from the fact that Budhai attested the execution of 
the mortgages. In our opinion the finding of the learned Judge 
is one of fact which cannot be disturbed in second appeal. In a well 
known case decided as long ago as 1869 their Lordships of the 


‘Privy Council said that mere attestation of an instrument by a per- 


son did not necessarily import concurrence by him. It might no 
doubt be shown by other evidence that when he became an attest- 
ing witness he fully understood what the transaction was and that 
he wasa concurring party to it, but from the mere subscription of 
his name that inference did not necessarily arise [Raj Lakhee Debta 
v. Gokool Chandar Chowdhry (1)] and it has been held,.in several 
cases by different courts in India, that the question whether the 
attestation of a document should be held to imply assent is a ques- 
tion of fact, and must be determined with reference to the circum- 
stances of each case, see for example Deno Nath Das v. Koteswar 
Battacharya (2) and Mewa Singh v. Bhagwant Singh(8). 

We must, therefore, accept the finding that Budhai is not prov- 
ed to have assented to the. transactions in question and it follows 
that it is not proved that there was such assent on the part of the 
reversionary body as to raise a presumption that the mortgages 
were made for purposes binding on the reversioners, l 

The appeal fails and is dismissed with costs. 

Appeal dismissed, 
(1) [1869] 13 M. I..A., 209. (2) [1913] 21 I. C., 367. 
(3) [i409] 5 1. C, 252. 
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i EMPEROR ooo 
l versus 
RAM SARUP.* 
Agra Tenancy Act (II of 1901), section 51— Order suspending rent in force 
Zamindar distraining crops~Right of —Liability for disobeying order. 

An order suspending or remitting arrears of rent under section 5t of 
the Tenancy Act is not an order prohibiting the land-holder from receiving 
the same, if tendered, or from attempting to realise the same by lawful 
means. The only effect of such an order is to deprive him of his right to 
bring å suit in tespect of the arrears suspended or remitted. 


* CRIMINAL REFERENCE made by H. Nelson Wright Esq., 
Sessions Judge of Bareilly, 
The parties were not represented, - - 
a, - Referring Order. 
Ram Sarup a zamindar of Mauza Darabnagar has been tried 
summarily and convicted of an offence under section 188, Indian 
‘Penal Code in that he distrained and attempted to collect rents 
for 1321 F. in October 1914 (1322 F) in disobedience of an order 
of the Collector of which he had cognizance ; that the payment of 
those rents had been suspended. - 
He has been fined Rs. 150 and this is an application for revision. 
The first ground is that section 188 cannot apply to the facts 
of the case, and this is expanded in ground 4, that there is no 
proof that the disobedience caused any obstruction, anmoyance or 
injury. i 
It is, I think, a little unfortunate thata test case of this nature 
should have been tried summarily. Apparently the only evidence 
taken was that of the Wasil-Bagi-Navis who proved the orders sus- 
pending rent signed by the zamindar. What exactly Ram Sarup 
did is not clear but from a report of the Deputy Collector, dated 
23rd November 1914, as a result of which, these proceedings were 
initiated, it appears that Ram Sarup distrained many holdings 
of the tenants for the arrears of rent without deducting the amount 
of suspended rent.of 1321 Fasli. These tenants filed a complaint 


against the zamindar. 
: * Gr. Ref, No, goa of 1915. 
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The fact of the distraint seems to have been admitted by 
Ram Sarup, for in his examination he seeks to excuse himself for 
his conduct, and does not deny it. The order of suspension was 
lawfully promulgated by the Collector under section 5r, Tenancy 
Act. That order was disobeyed, the attempt to collect the sus- 
pended rents by distraint amounting toa disobedience. Nor can 
it be argued that this obedience did not cause obstruction and 
annoyance to the tenants concerned though it would have been 
well to take the evidence of the tenants. I should not therefore 


be prepared to recommend revision of the finding and sentence 
on this view of the facts alone. 


But their legality is, | think, open to question on the grounds 
stated in paras 2 and 3 of the application for revision. 


Section 51 of the Tenancy Act provides a special remedy for 
the disobedience to the order, and in cases of failure to comply 
with the direction of a statute the special remedy provided by the 
statute should be followed and no other can be supposed to exist 
(Ref. Mew’s Digest of English Case-Law, 1911 Edition, Volume 13 
under ‘remedy given by a statute how far exclusive’ p. 1959). 


Whenever there is an intention -to apply the provisions of the 
criminal law to Acts authorised or required by particular statutes 
that intention is always made clear by express words to that effect. 
(Ref. Ratan Lal, Law of Crimes. 1911 Edition, p. 63, under section 
41, Indian Penal Code), Section 149 of the Tenancy Act is an in- 
stance to this effect. The disobedience to an order of the Collector 
under section 51 is nowhere in the Tenancy Act made,a criminal 
offence. Section 26 of the General Clauses Act, it is true, enacts 
that where an act or omission constitutes an offence under two or 
more enactments, then the offender shall be liable to be prosecuted 
and punished under either or any of those enactments but shall 
not be liable to be punishéd twice for the same offence. Ram 


© Sarup’s act was an offence under section 51, Tenancy Act, and it 


can I think ‘be held to come within the terms of section 188, Indian 
Penal.Code. (I note, however, that the application for revision, 
ground 3 says that the punishment specified in séction 51 has been 
undergone). 


But the principle refegred to by: me above that a special Act of 
the nature of the Tenancy, Act is intended to be complete in itself 
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as regards offences committed against the rent law isin my opinion CRIMINAL 
the one that must prevail. It has been followed by the courts in 1915 
this country the rulingin Chandi Pershad v. Abdur Rahman in I. = 


L. R, Calcutta .Vol XXII p. 131- at p. 139, being an instance in, ia a 


point. RAM SARUP 
The result is that 1 consider that as the Tenancy Act provided 

a special remedy for disobedience to an order under section 51 the 

Collector was not competent to sanction prosecutjon for an 

offence under section 188,'Indian Penal Code, in respect of that 

disobedience. 


Whether any action could have been taken on a complaint 
brought by orte of the tenants concerned under some section of the 
Indian Penal Code is a matter which the Collector might have 
considered that was an alternative method of bringing home to the 
zamindar the consequence of his-action which was most reprehen- 
sible, but the Collector gua Collector, had, it seems to me, no remedy 
but that provided by section 51 itself, ze. the immediate realisation 
of the suspended revenue, 


I therefore refer the case for the orders of the Hon’ble High j 
Court with the recommendation that the sentence be set aside and 
the fine refunded. , 
I further note that the Magistrate who tried the case had in a 
previous page of the proceedings expressed the opinion that Ram 
* Sarup should Without doubt be prosecuted under section 188, Indian 
Penal Code, and I think that in the circumstances it would have 
been better that some other Magistrate should have tried the case, 
The report will be sent to the Magistrate for any explanation 
or remark that he may have to offer before submission to the aes 
High Court. 
P The following judgment was delivered by 


PIGGOTT, J.—The facts disclosed by this order of reference are Piggott, J. 

peculiar. Ram Sarup is a land-holder of a vilfage Darabnagar in `’ 

the Bareilly district. By an order lawfully passed and promulgated 

under section 51 of the Agra Tenancy Act (Local Act II of 1901), 

a portion of the rents due from tenants of that village had been 
suspended. Ram Sarup was aware of the order of suspension. but 

he endeavoured to collect suspended arrears By process of distraint, . 
He has been prosecuted for having disobeyed an order promulgated 
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by a public servant, lawfully empowered to promulgate such order, 
directing him to abstrain from such act. The learned Session 
Judge has doubted the propriety of the conviction and the sentence 
of Rs. 150, fine which followed the prosecution and has referred 


Ram SARU? the matter to this Court for orders, The effect of an order suspend- 


Piggou, 7 


ing or remitting rent under section 51 of the Tenancy Act already 
referred to is not to prohibit the zamindar or zamindars affected by 


~ such order, from collecting the same. This is obvious from sub- 


clause 5 of the said section which prescribes the consequences 
which will result in the event of a land-holder’s succeeding in 
collecting rents which have been suspended or remitted. If the 
tenants are in fact sufficiently well off to pay the suspended rents 
I cannot see that any principle of public policy is violated by 
permitting them to do so, The appropriate consequences will 
follow under the provisions of the Tenancy Act itself. It will be 


e presumed that a mistake was made in suspending rents and land 


revenue in a village where the tenants are in fact able to pay, and 
the zamindar will become immediately liable for payment of the 
suspended arrears of land revenue. The difficulty in the present 
case seems to have arisen because of Ram Sarup’s attempt to 
invoke the power of distraint. The whole facts are not before me, 
and moreover the question whether distraint can‘lawfully be levied 
in respect of rents under suspension is ont entirely within the 
jurisdiction of the Revenue Courts, I should have thought myself, 
that such distraints could be successfully contested by the tenants 
under section 142 of the Tenancy Act, whereby the distrainer can 
be pyt to proof of his claim to the contested arrears just as if he 
were the plaintiff in a suit to recover the same. It is expressly 
laid down that a suit for the recovery of suspended arrears of rent 


a will not lie during the period of suspension. If Iam mistaken in 


this view—and I conceive it possible that some diffidilty may have 
been felt by reason of the definition of what constitutes an “ arrear 
of rent,” given in s@otion 101 of the Tenancy Act—then the question 
of the re-drafting of the provisions of that Act relating to distraint 
deserves the attention of the legislature. Ag regards the effect of 
section 51 of the Tenancy Act I feel no doubt whatever. An 
order suspending or remitting arrears of rent is not an order 
prohibiting the landeholder from receiving the same if tendered or 
from attempting to realize the same by lawful means. Its effect 
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is simply to deprive him of his right of suit in respect of the arrears CRIMINAL 


remitted or of the suspended arrears during the period of suspen- 1915 
sion. Ram Sarup either had a right in law to distrain for these Sircucon 
suspended arrears, or he had not. I should have thought that he t. 

°” Ram SARUP 


had not, and in that case the distraints levied by him can be set eae 
aside and he is liable to compensate the tenants inconvenienced Piggott, J. 
thereby. If however, it be held that the suspension of arrears of 

rent does not deprive the land-holder of his power „of distraint 

during the period of suspension I am unable to hold that he is 

liable to punishment for availing himself of his legal right. 


I. set aside the conviction and senténce in this case ; the fine, if 
paid, will be refunded. 


$ Conviction set aside. 
° RAM KARAN (Defendant) CIVIL 
VErSHS 1915 
MADHUKAR PRASAD (Plaintif).* May, 1. 
Code of Civil Procedure (Act V of 1908), section 110—Order dismissing an TUDBALL, J 
appeal for defauli—Appeal to Privy Council. ` RAFIQ, J. $ 
An order dismis$ing an appeal for default is an order affirming the 
_ decree of the court below and the case cannot be certified to be a fit oné 
appeal tothe Privy Council unless some substantial question of law is 
“involved. ` f 
~ APPLICATION for leave to appeal to His Majesty in Council 
under Order 45, Rule 2 of the Code of Civil Procedure. . 
Sarat Chandra Chaudhri (for Satish Chandra Banerji), for the - 
applicant. 
A. P. Dube, for the opposite party, : ° 


The judgment of the Court was delivered by 

TUDBALL, J.—This is a petition for leave to appeal to His Tuddal, J. 
- Majesty in Council. The appeal to this Court was valued’ by the 

appellant at Rs, 200, It was from an order of the District Judge 

removing the appellant from his post as trustee of certain trust pro- 

perty. The trust property is said to have an annual income of over 

Rs, 2,300. Itis therefore clear that the decree or final order invotves, 


directly or ancl some claim or question ‘to or respecting pro- 
*P,C.A. No. 4 of 1915; 
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perty of the value of Rs, 10,000 and over. But there are two 
other points for decision. The first one is whether the decree 
against which ths applicant seeks to appeal does or does nat 
affirm the decision of the court below. The appeal to this Court 
was dismissed for default of prosecution and costs were awarded 
to the opposite party. A very similar question arose in Beni Rai 
v. Ram Lakhan Rai (2). 

In that case it was held that the decree of this Court dismissing 
an appeal for want of prosecution was a decree affirming the deci- 
sion of the court below within the meaning of section 596 of the 
Code of Civil Procedure. The language of the rules, in the present 
Code of Civil Procedure corresponding to section 596 has not been 

altered. The result of the order dismissing the appeal for default 
is practically an affirmance of the decision of the court below. In 
this case, therefore, we have to see whether the appeal which the 


* applicant wishes to prosecute involves some substantial question 


of law. Six grounds of appeal are entered in thé application. The 
first ground is the only one which relates to the order of this Court 
dismissing the appeal for default. That raises no question of law 
whatsoever. The remaining five all relate to question which arose 
between the parties, on the merits in the court below. They do 
not relate to our order of dismissal for default from which this 
application has arisen. Of the five grounds, only ground No. 4 
has been indicated to us as involving any question of law. The 
‘question involved depends upon the findings of fact arrived at by 
the court below and affirmed by our order of dismissal, The facts 
being against the appellant, we can see no substantial question of 
law which arises for decision, In our opinion the applicant is not 
entitled to the certificate which he seeks. The application is re- 


e jected with costs, 
(1) I. L. R.p2o All., 367. 
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Burden of proof—Accused found in complainants house—Lurking house tres- 
i pass— Penal Code (Åct XLV of 1860), section 456. 

The accused was found inside the complainants house at 2 A. M., and 
when arrested made no statement as to his intention. On being put up 
for trial he stated, but could not prove to the satisfaction of the court, that 
he had an intimacy with ‘a widow living in the house. Held that the 
presence of the accused in the house at that hour pointed toa guilty 
intent and it was for him to rebut that presumption. Emperor v. Ishrt, 


I. L. R, 29 All, 46, followed. Emperor v, Fangi Singh, 1. L. R, 26 All, . 


194, Sella Huthu v. Pall Muthu, 21 M. L. J., 161, Q. E. v. Ragapadayachi, 
I. L. R, 19 Mad., 240, Premanundo v. Brindaban, I. L. R., 22 Cal., 984, 
referred ,to. - 

CRIMINAL REVISION from an order of Austin Kendall Esq. 
Sessions Judge of Cawnpore. — 

The facts of the case are fully set forth in the judgment. Briefly 
stated, they were as follows :—The accused was found inside the 
complainant’s house at 2 A. M. He had effected his entrance during 
the temporary absence of the complainant. The complainant 
stated that when caught the ‘accused had on his person séme 
property belonging to the complainant. The accused was charged 
with having committed lurking house trespass by night with an 
intent to commit theft. He stated that he had gone inside the 
house in connection with an illegal intimacy with the ‘widowed 
aunt of the complainant and had been invited by her. It was not 
proved that any stolen property had been found on the person of 
the accused. He was convicted and sentenced under section 457, 
Indian Penal Code. On appeal the Sessions Judge upheld the 
conviction and sentence. The accused applied to the High Court 
in revision. . 

Kailash Nath Katju, for the applicant.—For a conviction under 
section 457, Indian*Penal Code, it is necessary forthe prosecution 
to establish, first of all, that there has been criminal trespass as 
defined by section 441. It is an essential ingredient of the*offence 
of criminal trespass that the accused should have intended to 

* Cr. Rev, No. 159 of 1915. : 
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commit an offence or to intimidate, insult or annoy. The prosecu- 
tion alleged that the intention was to commit theft ; but it failed 
to establish this allegation. There is no suggestion what other 
offence the accused intended to commit, Nor has jt been estab- 
lished that the accused had any deliberate intention to intimidate, 
insult or annoy any person, Illegal intimacy with a widow is not 
an offence under the Indian Penal Code. Under these circum- 
stances an offence under section 441 Indian Penal Code has not 
been made out. Every civil trespass is not a criminal offence. In 
order to make out a case of criminal trespass clear and cogent 
evidence must be given that the accused committed the trespass 
with one of the intents specified in section 441, Indian Penal Code. 
An actual intention is necessary. It is not e°sufficient that his 
presence, if discovered, might be annoving to the owner of the 
house. I rely on the following cases :— 
Emperor v. Fangi Singh, [19031 1. L. R., 26, All, 194, 
In the matter of the petition of Gobind Piasad, (1879) I. L. R, 2 Ail, 
465, 
Shib Nath Banerjee, petitioner, (1875) 24 W. R. Cr, Rulings, p. 58, 
Lajje Ram v. Queen-Empress, [1898] Punj. Rec., 1898, € r. Judgments, 
No. 12. 
Inthe present case the Sessions Judge finds that the door had 
been opened from inside, This shows that the accused had gone 
in by invitation. He went there to pursue an illegal intimacy with 
a widow in the absence of the complainant. He was taking ad- 
vantage of this absence. He never intended to intimidate, insult 
or annoy the owner who was not there. Intimidation, insult or 
annoyance requires the actual presence of the party who is to be 
intimidated, insulted or annoyed. 
Balmakand Ramy.Ghansam Ram, (1894) 1. L, R, 22 Cal, 391, at 
P- 404, 
© In the cases of 
Emperor v. Ishri, (1966] I. 1.. R., 29 All, 46 ;and 
Premanundo Shaha y. Brindaban Chung, ‘1805 1, L. R., 22 Cal, 994, 
the accused pleaded af67 which plea was found to be false; and in 
the absence of any explanation’ .of his presence the court could 


well come to the conclusion that his intention was not an innocent 
one. But in the present case the accused did give an explanation 
which has not been disbelieved by the Sessions Judge. In the case 
of . 

Brij Basi v. Queen Empress, [1896] 1. L. R, 19 All, 74, 
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the facts were similar to those of the present case so far as the in- 
tention to cause,or likelihood of causing, intimidation, insult or 
annoyance to the owner or inmates of the house are concerned ; 
and the accused was acquitted. 

In the next place, the accused was charged under section 457 
with having.gone into the ‘house with an intent to commit theft. 
Both the lower courts have discredited the allegation of theft, and 
it is not now open to charge the accused with some intent other 
than that specified in the charge. A charge under Section 456 of 
entering the house with an object not specified but which is pre- 
sumed to be criminal cannot be sustained when the person has 
gone to trial under the specific charge of theft in a dwelling house. 

Fharu Sheikh v. King Emperor, |1912] 16 1. W. N., 696. 
R. Malcomson, {Assistant Government Advocate) for the Crown, 


was not called upon. 
The following judgment was delivered by 


Knox, J.—The facts found in this case are as follows: —Suraj 
Kumar a Brahmin and cultivator left his house on the 26th of 
December 1914. His intention .was to catch a train and go into 
Cawnpore. He took the precaution of having his house carefully 
closed for the night. He returned having missed his train, some- 


where about 2 A.M. He found the door which had been securely | 


closed wide open. * He says that somewhere inside his house he 
caught hold of Mullo a gadarin who was trying to escape dnd 
that on Mullo’s person were certain jewels, the property of Suraj 
Kumar. This portion of the evidence has apparently been dis- 
credited: by both courts and for the purpose ofthis case this al- 
leged fact may be omitted from consideration altogether, The 
accused when he was caught by Suraj Kumar said that he had 
gone inside the house in connection with an illegal intimacy with 
Suraj Kumar’s aunt, who is said to be a widow. The facts then th&t 
. have to be faced are a complete stranger is found inside a 
Brahmin house at 2 A. M. in the morning having entered that house 
by a door which the Brahmin had taken care to secure at hight. He 
is inside the house and when discovered is trying to escape. He 
does not when arrested by the owner of the house make any state- 
ment to the effect that he is there with any lawful intent. The in- 
tent with which he went was a matter within his knowledge the bur- 
den of proving that his intention was an honest intention lies upon 
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him. In the present case he alleges that he went with the intention 
of pursuing an intimacy, I will not call it criminal just now, but an 
intimacy with a Brahmin widow. He is not able to establish that 
any illegal intimacy of any kind had existed at any fime between 
him and the Brahmin widow. Looking to the words contained in 
section 3 of the Evidence Act I hold that both the courts below 
were right in holding that it had been fully proved that the ac- 
cused had committed lurking house trespass by night and that it is 
very doubtful whether they erred in holding that an offence under 
section 457 had been established against the accused. 


- I am asked to interfere in revision against this conviction and 
sentence, because no offence under section 457 of the Indian 
Penal Code has been made out and the conviction is bad in law. 
A long and laboured argument has been addressed to me which 
really rests on this, at its strongest point, that it was for the prose- 
cution to establish criminal intention and that until they proved 
that criminal intention the accused was entitled to an acquittal. 

The learned vakil, who appeared for the applicant, took his 
stand upon the case of Emperor v, Jangi Stngh(}) and drew my 
attention, in particular, to the words to be found in this ruling at 
page 195. “His intention possibly was to obtain possession con- 
trary to law, but this of itself would not constitute criminal tres- 
pass. Proof of an intention to commit an offence or to intimidate, 
insult or annoy was necessary. There was no evidence of any 
such intention, or from which such an intention might be reason- 
ably inferred.” The facts of that case are somewhat peculiar. A 
zemindar had a quarrel with an occupancy tenant and when he 
was absent from the village by reason of ill-health he induced the 
patwari to record thatthe occupancy tenant had left the village 
and abandoned his holding and therefore took possession of it. 
The learned Chief Justice who decided Emperor v. Jangi Singh 
evidently arrived at the conclusion that the facts found in this case 
were not sufficient to tstablish a prima facie case of criminal tres- 
pass and it was necessary to consider further what was the inten- 
tion of the zamindar who entered on this occupancy holding. _ 

I was also referred to the ruling of Godind Prasad (8), The line 
of argument in this case, if carefully considered, will be found to be 
much the same. In that particular case the pleader who appeared 

(1) [1g03] I. L. R., 26 All., 194. (2) [1879] I. L R, 2 All., 465. 
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to support the case went so far as to say that where an entry upon 
property is in itself illegal, that is sufficient to establish one of the 
criminal intents required by section 441, and it was held by Mr. 
Justice Straight “That the intent with which the act is done must 
be established by clear and convincing evidence of such character 
and description as the particular nature of the case requires.” 
With all due respect to the learned Judge this has in my opinion 
been too broadly stated and I note that it has not been followed 
by some of the courts. Cases of this kind really rest upon the 
facts which are found. If those facts are such that a person of 
ordinary prudence and ability would come to the conclusion that 
they point tg a guilty intent on the part of the accused it is for the 
accused to rebut that guilty intention and if he does not so rebut 
it the guilty intent inasmuch as found against him as his entry 
into or upon the property. 


In Sella Muthu Servaigaran and Mottayan v. Pall Muthu | 


Karuppan(1), the learned Judges who decided that case, and one of 
them was a Hindu Judge of great experience, referred to a pre- 
vious case of Queen Empress v. Rayapadayachi (2) and held that the 
law on this point was correctly laid down in that case. “ Although 
there is no presumption that a person intends what is merely a 
possible result which though reasonably certain is not known 
to him to be so, still it must be presumed that whena man 
voluntarily does an act, knowing at the time that in the natural 
course of events a certain result will follow, he intends to bring 
about that result. Inthe present case the ordinary and natural 
consequences of the petitioner's acts would be to annoy the owner 
of the house and to intimidate and annoy his servant wKo was 
holding possession for his master,.and the petitioner, as reasonable 
men, must have known that such Consequences would follow from 
their acts. They must, therefore i in my judgment, be held to have 
acted with intent to intimidate“and annoy within the meaning of 
the section, and the petition must be dismissed.” 

In a previous case of this Court which cåme before me where 
I had to do with a very similar case Emperor v. Ishri (8), I held 
that when an accused was found inside the house of the complain- 
ant at midnight, and his presence. was discovered by the wife of 
the complainant crying out.thata thief was‘ taking “away her 

G) [1879] 21 M. Li Jy 161. -© (2)- (I9uFL L: R, 19 Mad., 240. 

(3) {1906] H L.R; 29 All., 46. 
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CRIMINAL fans/¢ it was for the accused to prove that his intention was an 


innocent one and in that case I referred to a previous case of Brif 


1915 
CA Basi v. The Queen Empress which I distinguished from the case 
MULLA f RI 
v. before me. I see no reason to depart from what I then laid down, 
EMPEROR F , S ; 
a The learned Vakil for the applicant drew my attention to 


Knozy J. another case of Premanundo Shaha v. Brindaban Chaing(}). In 
that case the learned Judges delivered themselves of certain 
observations which were obiter dicta which otherwise went to 
support the contention set up by the vakil. Tomy mind to hold 
that if a stranger is found inside a genana at 2 in the morning can . 

. escape from the consequences of his act by saying that he came 
there at the hidding of the wife or other inmate would be a most 
dangerous doctrine and the act is deserving of severe punishment. 


This brings me to the third point raised in this application, ze, 
that the sentence of six months is undaly severe. I am not prepared 
eto accede to this. The result is that I find the accused guilty 
under section 456 of the Indian Penal Code but I do not interfere 
with the sentence passed. The accused is said to be on bail; he 
wil] surrender to this bail and complete his sentence. 

B. K. M. . Application ganni 

(1) [1895] I. L. R.,22 Cal., 994- 
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ARRI Gompounding offence under section 325 Indian Penal Code(Act XLV of moe 
CHAMIER, J. Parties to—Revision—Migh Courts power. 
PIGGOTT, J. 


An offence under section 325 of the Indian Penal Code is compoundable 
with the permission,of the court but the only person who can compound 
is the man who is hurt. Where therefore, the man who is hurt dies of 
the injury the case cannot be compounded by the heirs of the deceased. 

Case in which several persons were acquitted by the Sessions Judge 
but the High Court on being moved by the Government issued warrants 
for their arrest but the accused not being found the court set aside the 
. order in the exercise ôf its revisional jurisdiction, 
` *Cr. As No. 186 of 1915. 
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CRIMINAL APPEAL by the Local Government from an order 
of acquittal passed by Pandit Mohan Lal Hukku, Officiating 
Sessions Judge of Agra. 


A. E. Ryves, (Government Advocate) for the Crown. 


C. Ross Alston, (for whom J. M. Banerji and Benod Behari) 
for the opposite party. 

The judgment of the Court was delivered by 

PIGGOTT, J.—This is a Government appeal against an order of 
` acquittal and is brought under the following circumstances. There 
were 4 accused persons, Rahmat, Moti, son’of Pir Bakhsh, Jhandu 
and Moti, sọn of Khilari, all of the Banjara caste, and the case 
against them was that they had beaten with éafhzs their caste- 
fellow, Pir Bakhsh, inflicting serious injuries, which as a matter of 
fact resulted in the death of the said Pir Bakhsh. The Magistrate 


who inquired into the case, for reasons given by him, framed a. 


charge under section 325, Indian Penal Code, but committed the 
accused persons for trial before the Court of Sessions. The case 
unfortunately came before a Sessions Judge of very limited experi- 
ence. He rejected an application made on behalf of the prosecu- 
tion for amendment of the charge into one under section 304 Indian 
Penal Code or section 302 Indian Penal Code, and then permitted 
the case to be compeunded upon an arrangement come to between 
the accused persons and the widow of the deceased. He thus acquit- 
ted the accused without taking any ‘evidence at all. The order is 
obviously illegal. © An offence punishable under section 325 Indian 
Penal Code is no doubt compoundable with the permission of the 
court, but it is compoundable by the person to whom the hurt 
was caused, In this case the person to whom the hurt was caused 
was dead and the case was certainly not compoundable by his 


widow. ° 


In dealing with this matter to-day we are placed in a certain 
difficulty. Moti son of Pir Bakhsh has been arrested and has had 
notice of to-day’s hearing. He has been represented befóre us by 
counsel. The other three accused persons cannot be found and 
are presumably absconding. The warrant issued by this Court 
for their arrest has not hitherto been executed. Notices of to-day’s 
hearing were issued to them and they have been served on’ their 
near relatives, but they themselves cannot be found, The Govern- 
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ment Advocate, who appears in support of the appeal, informs us 
that he is willing to withdraw the appeal as against the three 
absconding accused provided this Court is prepared to take up 
the case so far as they are concerned in the exersice of its revi- 
sional jurisdiction. The case is avery clear one and there is no 
question of convicting any of the accused on evidence upon the re- 
cord. Over and above setting aside the order of acquittal, all that we 
could do would be to direct these persons to be tried. Under these 
circumstances we think that the three absconding accused have 
been given a reasonable opportunity of being heard to-day in their 
defence, within the meaning of the 2nd clause of section 439 Code 
of Criminal Procedure and that we can take up the question as 
regards them in the exercise of our revisional jurisdiction. 

With regard to Moti, son of Pir Bakhsh, therefore we so far 


accept this appeal that we set aside the order of acquittal passed 
„in respect of the said Moti and direct that he be put on his trial 


before the Court of Session. As regards Rahmat, Jhandu, and 
Moti, son of Khilari, the Government appeal against their acquit- 


-tal is withdrawn. Taking up the matter in the exercise of our revi- 


sional jurisdiction we set aside the order acquitting these three 
men, which is clearly an illegal order. We leave the local authorities 
to take such steps with regard to the prosecution of these three 
men as they may consider suitable. É 


poast ; : Appeal decreed. 





RAZA HUSAIN (Defendant) . 
Versus 
-HASAN JAN (Plaintif )® 
Provincial Small Cause Court Act (IX of 1887), schedule a, article qa— Suit 


CHAMIER, J. e against wrong-doers for recovery of money illegally obtained—Contribution. 


The defendant and one Razi whĝ were the mukhtar-i-ams of the plain- 
tiff borrowed money for their own use and mortgaged the property of 
their principal sigmiūg the deed for themselves and the plaintiff. A’ suit 
was brought against the plaintiff the defendant and Razi and was decreed. 
The plaintiff paid up the decretal amount and brought this suit in the 
Court of Small Causes for recovery of half the amount from the defendant, 
stating that another suit would be brought against the heirs of Razi for the 
eecovery of the balance. Held that the suit was not one for contribution 
and the Small Caust Court had jurisdiction to entertain it. 

Civ. Rev. No. 20 of 1915. 
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CIVIL REVISION from an order of Pandit Guru Prasad Dube, 
Judge of the Court of Small Causes at Bareilly. 


A suit was brought on a mortgage deed purporting to be exe- 
cuted by Masammat Hasan Jan, Muhammad Razi and Raza 


Husain—the two latter were Mukhtar-i-ams of Musammat Hasan’ 


Jan and the first of whom had signed the deed for self and as 
Mukhtar-i-ams of the lady. The property hypothecated belonged 
to her alone. The suit was decreed against all three defendants. 
The property being put up to sale in execution, Musammat Hasan 
Jan paid up the decretal amount. She then brought a suit in the 
Court of Small Causes for recovery of half the amount so paid by 
her against, Raza Husain, She alleged that her Mukhtar-i-ams had 
signed the deed without authority, that she had never received any 
part of the money and that her Mukhtar-i-ams had borrowed the 
money for their own purposes. The Court of Small Causes found 
~ these allegations to be true and decreed the suit. The defendant 
applied in revision. 

Hameedullah, for the applicant.——This is a suit for contribution 
brought by one of several joint mortgagors, and comes within the 
scope of Article 42 of the Second Schedule of the Provincial Small 
Cause Courts Act. The Court of Small Causes had no jurisdiction 
to entertain the suit. In the suit brought by the mortgagee to 
enforce the mortgage the lady had advanced the same allegations 
as are now made by her and it was found by the court that the 
lady had benefited by the money and that the ‘mortgage deed had 
been validly executed on her behalf. That court held that all the 
three executants were liable and passed a decree against them all. 
All three of them were joint mortgagors, It was distinctly found 
by that court that the lady wasa mortgagor and the Court of 
Smali Causes could not go behind the findings in the original suit, 
Hence, the suit falls under Article 42. At all events the lady‘is 
not entitled to a half share of the money ; as there were three joint 

-mortgagors she is not entitled to anything more than onesthird., 

S. A. Haidar, for the opposite party, was not called ipon, 

The following judgment was delivered by 


CHAMIER, J.—I admitted this application for revision because 
it appeared to me that the suit was by one of several joint mortga- 
gors of~immovable property for contribution in respect of money 
paid by her for the redemption of the mortgaged property, and was 
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therefore excluded from the cognizance of a Court of Small 
Causes, being a suit of the kind described in Article 42 of Schedule 
II of the Provincial Small Cause Courts Act. On. examination of 
the record, which has now arrived, I find that the suif is not of the 
description which I had supposed. It appears that one Muham- 
mad Razi, who held a general power of attorney from the plaintiff, 
joined with the defendant, Raza Husain, in borrowing Rs. 300 from 
a man called Lalta Prasad. As security for payment of the money 
they purported to mortgage certain property, belonging to the 
plaintiff; Muhammad Razi, without reference to the plaintiff, took 
advantage of the power of attorney in his favour to mortgage his 
employer's property, and he actually signed the deed on her behalf 
as her Mukhtar. The plaintiff had no knowledge of the trans- 
action until a suit was brought upon the mortgage. In that suit 
a decree for sale was obtained by Lalta Prasad and the plaintiff's 
property was proclaimed for sale. In order to save the property, 
the plaintiff paid off the amount of the decree, and she then 
brought the present suit against Raza Husain, saying that she 
intended to bring another suit against the heirs of Muhammad 
Razi. Raza Husain objected that the suit could not proceed in 
the absence of Muhammad Razis heirs. This objection was 
rightly thrown out. Raza Husain and Muhammad Razi, according 
to the evidence, conspired together to mortgage, for their own pur- 
poses, property belonging to the plaintiff. It is quite clear that 
they became jointly and severally responsible to recompense the 
plaintiff. They could have been sued together or either of them 
could have been sued alone, The property belonged to the plain- 
tiff alone, and therefore it is doubtful whether within the meaning 
of Article 42 the executants of the’ bond could be described as 
joint mortgagors of the property. But assuming this much in 
favour of the defendant, I have no shesitation in holding that the 
suit is not one for contribution at all. The plaintiff does not 
admit that she is liable for any portion of the money. It is in 
reality a suit by her for compensation for an impudent wrong com- | 
mitted against her by the defendant and another person, and was 
in my opinion cognizable by a Court of Small Causes. This 
application for revision by the defendant in the suit is dismissed 
with costs. ge ’ 


B. K, M. Application dismissed. 
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GATI (Plaintif) 
Versus = 


RACHLA KUNWAR AND ANOTHER (Defendants) ® 
Code of Civil Procedure (Act V of 1908), Order 44—Petition of appeal filed 
after 30 days—Whether could be treated as an application for leave to 
appeal in forma pauperis. 

A petition of appeal was filed in the High Court more than thirty days 
after the decree of the court below. “The office reported that there was a 
deficiency of cougt-fee. ‘The appellant stated that he was unable to pay 
and prayed that the petition of appeal may be treated as an application 
for leave to appeal in forma pauperis. Held that the appeal not having 
been presented within thirty days as required by article 170 of the Limi- 
tation Act could not be treated as an application for leave to appeal asa 
‘pauper. a oh, 

FIRST APPEAL from a decree of Maulvi Muhammad Ali Ausat, 
Officiating Subordinate Judge of Ghazipur. 


Claim for declaration &e, z 
The court of frst instance demised the claim. 


Plaintiff appealéd, 
‘Girdharilal Agarwala, for the appellant. 


Abdul Raoof, for the respondents. ' 
The judgment of the Court was delivered by 


TUDBALL, J—The decision of the court below agains? which 
the present appeal’ has been preferred was passed on the 29th of 
March 1913. On the 30th of June 1913, the present appeal was 
filed. -~ The appellant put upon his petition of appeal a court-fee 

of Rs. 10, The office reported that there wasa considerable defi- 
ciency in court- fees, that the proper fee ough} to have been Rs. 475 
and that there was a corresponding deficiency i in the cofirt below. 
The appellant asked for time to make good the deficiency. Time 
was given to him on several occasions, but he failed to make good 
the deficiency. Finally on the 17th of January 1914 he filed a 
petition alleging that he was a pauper, that he was unable to 
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CIVIL make good the deficiency, that his regular appeal, which was pre- 
1915 sented within time as such, might be continued as a pauper appeal 
mpe under Order 44 of the Code of Civil Procedure and might be 


2 proceeded with according to law. His petition was granted by 
RACHLA an ex-parte order of the 24th of March 1914. Now it is clear that 
ae if the petition of appeal be treated as a petition for leave to appeal 
in forma pauperis, it ought to have been filed within 30 days of 
the decision of the court below under Article 170 of the Limita- 
tion Act- The order of this Court passed on the 24th of March 
1914 being an er-parte order is open to objection at the hearing of 
: the appeal and this objection has now been raised that the appeal 
as an appeal in forma pauperis is barred by time. There can be 
no doubt that it is barred, it having been presented more than 
three months after the decision of the court below. On behalf of 
i the appellant we are assured that he cannot pay the deficiency in 
court-fees. It is impossible to treat the appeal as an ordinary 
appeal. Time was repeatedly allowed to the appellant to make 
good the deficiency but he has failed to make it good, As an 
appeal in forma pauperis the present appeal is barred by time. 
We therefore dismiss it with costs. z 
Appeal dismissed. 


HIRA LAL AND OTHERS 


‘CRIMINAL 
nan ` Versus , $ 
cae SARASWATL® 
May, 5. j ; ; 
ay, _ Copyright Act (IT of 1914), section 7 (a)—Copyright ~Translation. 





CHAMIER, J. a The author ofa book which has been registered under the Copyright 
Act is entitled to copyright in a tranSlation of it as if it were an original 
work, 


CRIMINAL REVISION from an order of Syed Zainuddin, Magis- 
trate First Class of Aligarh. 
E. A. Howard, for the applicants. j 
$ Shiam Krishna Dar, for the opposite-party. 


. ~ R. Malcomson (Assistant Government Advocate), for the Crown. 
* Cr. Rev. No. 1229 of r9t4. 
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The following judgment was delivered by i 

CHAMIER, J.—The applicants have been convicted of an offence 
under section 7 (a) of the Indian Copyright Act, r914. Ajudhia 
Prasad wrote a book i in Urdu called “Translation Guide Part I” 
and had it ‘printed i in 1897 by the applicants who are the owners ofa 
press. He also wrote a Translation Guide Part] in Hindi but 
died before he could publish it. His widow the complainant had 
-the new work printed and published by the applicants in 1911. 
Three years later the applicants published another edition of the 
Translation Guide in Hindi but suppressed the name of the author 
and claimed to be the proprietors of it. For the applicants it is 
contended that the complainant had no copyright in the Hindi 


work, ‘ Copyright ’,did not formerly include the exclusive right of ` 


translation but the author of a book who made a translation of it 
was entitled to a copyright in it as if it were an original work, 
Therefore even ifthe Hindi book in question is only a translation 
of the Urdu book, Ajudhia Prasad, and his widow after him, had 
copyright in the Hindi book. Section 4 of the Act of 1914 to which 
Counsel has referred has no bearing upon the case. .The applica- 


tion is dismissed. 7 
Application dismissed, 


BISHUNATH SHUKUL (Defendant) 
VErsUS 
GANESH DATT SHUKUL (Plainuff).* 
Easemeni— Water channel closed—Power of court to direct opening of another 
passage instead of demolishing the wall, 

The defendant blocked up a channel for the flow of water to plaintiff's 
land, which the latter had a right to enjoy, by building a wall. Ona 
suit being brought, ‘eld that instead of ordering demolition of the wall tle 
court could direct the defendant to open another passage by which the 
plaintiff could carry water jp his land. z 

SECOND APPEAL from a decree of Bab Srish Cheni Basu, 
Additional Judge of Gorakhpur, reversing a decree of Maulvi 
Muhammad Muzaffar Imam, Munsif of Bansgaon. 

Claim for declaration of right. 

The court of first instance dismissed the claim. š 

-The lower appellate_court reversed the decree, i 
*S. A. No. goo of 1914. 
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Defendant appealed. 

Muhammad Ishaq Khan, for the appellant. 

Kalind: Prasad (for whom Narmadeshwar Upadhyaya), for the 
respondent. . 

The judgment of the Court was delivered by 

BANERJI, J.—This and the connected appeal No. 620 of 1914 
arise out of two suits brought one by Ganesh Datt Shukul and the 
other by Jadanandan Shukul for establishment of the right of each 
of them to carry water into their fields by means of a channel which 
runs through the defendant’s field No, 32, The field of Ganesh is 
No. 31 and that of Jadunandari is No. 4%. It was alleged that the 
plaintiffs had a right to irrigate their fields with water flowing 
through the channel and that the defendant had blocked this 
passage by building a wall. The defence was that the fields of the 
two plaintiffs were irrigated with water flowing through the fields 
Nos. 40 and 41, and 29 and 33. This has been found against the 
defendant and the court below has held that asa matter of fact 
the fields of the two plaintiffs were irrigated with water flowing 
through the channel which existed in the defendant’s field No. 47. 
This is a finding of fact and must be accepted in Second Appeal. 
The learned Judge instead of directing the house built by the 
defendant to be demolished or that the channel should flow 
through the house has ‘directed that from the point G. noted on the 
map the defendant should open a passage for the flow of water 
through his field to enable the plaintiffs to irrigate their fields, 
This, it seems to me, is a very reasonable view to take of the case. 
The appellant, however, contends that the right of easement claimed 
by the plaintiffs had not been used for more than two years before 
the institution of the suit and that their right had thus become 
@xtinct. It was alleged in the plaint that the obstructions made 
by the defendant which blocked the passage of water were made 
in Asarh and Kartick 319, that is in i012. Both the courts below 
have fourid that the constructions are new. The defendant him. 
self did not assert that they were more than two years old, So that 
I must take the court below to find that the right of easement had 
been enjoyed within two years prior to the institution of the suit, 
The dppeal fails and is dismissed with costs, 

Appeal dismissed. 
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SARJU PRASAD (Plaintif) 
VErsus 


MAHADEO PANDE AND OTHERS (Defendanis),.* 


Provincial Small Cause Courts Act (IX of 1887), section 37—Small Cause suit! 


—Suit transferred to regular side—Appeal, 


Certain suits of a Small Cause Court nature were filed in the court ofa 
Munsif invested with the powers of a Small Cause Court Judge. The present 
suit, whith was one of them, was pending when he was succeeded by another 
Munsif who was not invested with such ‘powers. The latter transferred the 
suit to the regular side and decided it. Held that the Munsif who tried the 
case, not having been invested with the powers of a Small Cause Court 
Judge, the suit ceased to be a suit of a Small Cause nature and an appea) 
lay. Shiam Behari Lal v. Kali, 12 A. L. J. R., 109, followed. Mangal 
Sen v. Rup Chand,l. L R, 13 All, 324, not followed. Kamta Prasad 
v. Mahabal Singh, 6 O. C., 81, Dulal Chandra v. Ram Narain, 1. L. R. 
31 Cal, 1057, Ram Chandra v. Ganesh, I. L. R., 23 Bom., 382, referred to. 

Civit REVISION from an order of Babu Jotindro Mohan Basu, 


Additional Subordinate Judge of Gorakhpur and Basti. ie 


The case was heard by Chamier J., sitting singly. The follow- 
ing order was passed, i 


CHAMIER, J.—This isan application for revision of an order 
of the Additional Subordinate. Judge of Gorakhpur, rejecting an 
appeal on the ground that the suit out of which it arose, was a 
Small Cause Court suit and therefore no appeal lay. The facts 
are that the suit was instituted in the court of an officer who had 
been invested with the powers of a Judge of a Small Cause Court 
upto a certain pecuniary limi, The suit was registered on the 
Small Cause Court side. Sometime after the written statement 
had been filed the Munsif went on leave ‘and was succeeded by 
an officer who had not been jnvested with the powers of a Smal] 
Cause Court. . The latter officer passed an order transferring to the 
regular side all Small Cause Court suits which he then fotind pend- 
ing’in the court and he tried out those cases as regular suits, The 
Subordinate Judge purports to follow the decision of this Court in 

* Civ. Rev. No. 139 of 1914. 
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CIVIL Mangal Sen v. Rup Chand (1), in holding that no appeal lay. In 
Tois the case of Kamta Prasad v. Mahabal Singh (3), Mr. Scott and I 
Saat were unable to accept the construction placed upon section 35 of 
PRASAD the Provincial Small Cause Courts Act by this Court in the case 
MAR DEO cited and it appears to me that a further recent decision of Mr. 
EP Justice Knox in Shiam Behari Lal v. Kal: (3), is inconsistent with 
Chamier, J. in ; PR eos 
the decision in that case. I am of opinion that the recent decision 
Qof Mr. Justice Knox is correct and I explained my reasons for the 
view which I have taken of section 35 in the case of Kamta Prasad 
v. Mahabal Singh; but sitting alone J do not feel justified in de- 
ciding contrary to the decision of a Bench of two Judges of this 
Court. I therefore refer this application for revision to a Bench 
of two Judges. z 
The case was then laid before a Division Bench. 
Jogendra Nath Mukerji, for the applicant. 
© Sttal Prasad Ghose, for the respondents, 


The judgment of the Court was delivered by 


Chamier, J. CHAMIER, J.—This is an application for revision of an order of 
z the Additional Subordinate Judge of Gorakhpur rejecting an appeal 

by the appellant on the ground that the suit out of which it arose was 

a Small Cause Court suit and therefore no appeal lay.. The facts are 

T that the suit was instituted in the court of a Munsif who had been 

invested under section 25 of the Bengal, N.-W. P. and Assam Civil 
Courts Act No. XII of 1887 with the jurisdiction of a Judge of a 
Court of Small Causes upto a certain pecuniary limit. The suit 
was registered on the Small Cause Court side. Sometime after 
the written statement had been filed the Munsif went on leave and 
was succeeded by an officer who had not been invested with the 
jurisdiction ofa Judge of a Court of Small Causes. The latter 
officer passed an order transferring to the regular side all Small 
Cause Court suits which he found Spending in the court and tried 
them out as regular sujts. One of those suits was the suit out of 
which this application” has arisen. The Munsif dismissed it and 
the plaintiff appealed. The Subordinate Judge purporting to 
follow the decision of this Court in Mangal Sen v. Rup Chand (1) 
has held that no appeal lay. The facts of that case are not on all 


A ay [1891] L L. R, 13 All, 324. (2) [19031 6 O, C., 81, 
‘ (3) [1914] 12 A. L. J. R, 109. 
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fours with those of the present case, for in that case an order had 
been passed under section 25 of the Code of Civil Procedure of 
1882, and the court was of opinion that under the last paragraph of 
that section the court to which a Small Cause Court suit is 
transferred must for the purposes of the suit be deemed to be a 
Court of Small Causes. It is true that the learned Judges referred 
also to section 35 of-the Provincial Small Cause Courts Act and 
indicated that their opinion would have been the same whether the 
case were transferred under section 25 of the Code of Civil Pro- 
cedure or. section 35 of the Provincial Small Cause Courts Act. 
The decision referred to has been dissented from by the Calcutta 
High Court in Dula! Chandra Deb v. Ram Narain Deb (5), and also 
by the Bombay High Court in Ram Chandra v. Ganesh (8). In 
Oudh the view taken for several years past has been that—which 
has been adopted by the Calcutta and Bombay High Courts, vide 


Kamta Prasad v. Mahabal Singh (7). In a very recent case Shiam, 


Behari Lal v. Kali (8) Mr. Justice Knox, who was one of the Judges, 
who took part in the decision of the case of Mangal Sen v. Rup 
Chand, held that ina case of this kind the officer who succeeded 


the officer before whom the suit was filed was bound to try such a - 


suit as this asa regular suit. A decree had peer passed in the 
form of Small Cause Courts decree. Mr. Justice Knox held that 
the unsuccessful party had been prejudiced by the procedure 
adopted inasmuch as he had been deprived of the right of appeal, 
and he set aside the decree” The view taken in the case of Sham 
Behari Lal v. Kali isin agreement with the view taken by the 
Calcutta, Bombay and Oudh Courts and is, we think, correct. It 
seems to us that under section 35 of Act IX of 1887 the Munsif 
who tried the suit, not having been invested with the jurisdiction 
of a Court of Small Causes, was bound to try out the suit asa 
regular suit, and that there was,a right of appeal against his deci* 
sion. We allow this application, set aside the order of the Sub- 
ordinate Judge, return the record to his cogat and direct that the 
appeal be restored to the pending file aud disposed of according 
tolaw. Costs of this application will be costs in the cause, 
` Application allowed. 


(5) [1904] I. L. R, 31 Cal., 1057. (6) [1898] I. L. R., 23 Bog., 382. 


(7) [1903]6 O. C. 8i. (8) [1914] 12 A. L. J. Rọ, 109. 
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CIVIL NAND KISHORE (Petitioner) ` 
1915 versus 
April, £6. SURAJ MAL AND OTHERS (Opposite parties)* 


PIGGOTT, J. Provincial Insolvency Act (IH of 1907), section 43—Statement of Recerver— 
Whether legal evidence, ` 


Upon certain reports submitted by a receiver of an insolvent’s property 
? the court found that he had, before declaration of insolvency, nominally 
transferred certain property to his wife and consequently convicted him 
of fraudulent concealment and sentenced him to undergo’ imprisonment. 
Held that the report of the receiver was not legal evidence upon which 
an order under section 43 of the Provincial Insolvency Act, could be 
based and the conviction was therefore bad in law. Emperor v. Chiraunji, 
. I. L. R, 36 All, 576, Nathu Mal v. District Fudge of Benares, I. L. Ra 

32 All., 547, Ex-parte Campbell, 15 Q. B. D , 213, referred to. - 
CIVIL REVISION from an order of Austin Kendall Esq., District 

é Judge of Cawnpore. 

Nand Kishore was declared insolvent on 12th August 1911. On 
2th March 1913, he applied for an order of discharge. The 
= receiver made two written reports to the court on 25th February 
1913, and 15th March 1913, respectively, in which he stated that 
the insolvent had made a fraudulent and fictitious gift of certain 
property and had fraudulently omitted certain other property from 
the schedule of assets filed by him, In May 1913, an application 
was made asking the court to take action under section 43, clause 
(2) of the Provincial Insolvency Act.’ The grounds upon which the 
application was based were the fraudulent gift and fraudulent 
econcealment aforesaid, as well as concealment of some account 
books efe, Nand Kishore was exemined in connection with both 
the matters, namely, his application for discharge and the applica- 
tion against him for action under section 43, clause (2), on 
6th June 1913. The Court of Small Causes, which was the court 
exercising Insolvency jurisdiction, found that there were no suffi- 
cient materials to establish the grounds of concealment of account 
books ez. The court found that the receiver’s two reports proved 


* Civ. Rev. 13 of 1915, 
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the first two charges and on 5th July 1913, it refused the applica- CIVIL 
tion for discharge and sentenced Nand Kishore to one year’s 1915 
simple imprisonment. On appeal the District Judge maintained NERE 


‘the conviction ọn the same grounds but reduced the sentence to six KISHORE 
months. Nand Kishore applied in revision to the High Court. 
W. Wallach, (with him A. P. Dude), for the applicant—The 
conviction has been based entirely on the receiver's reports. In 
proceedings under section 43, clause (2) the receiver’s written 
reports are not legal evidence upon which the court canact. It is 
only under certain specified circumstances that a receiver’s report 
_ is deemed to be evidence. Section 44, clause (4) of the Provincial 
Insolvency Act, provides that the receiver’s report shall be deemed 
to be evidence, and the court may presume its correctness, only 
for the purposes of that section, namely, the granting or refusal of 
an order of discharge. For other purposes, for example those of 
section 43, clause (2), the ordinary Jaw of evidence applies, and the® ` 
receiver must be called as a witness to prove the statements con- 
tained in his report and be subjected to cross-examination. In 
proceedings under section 43, clause (2) a formal criminal charge 
need not be drawn up, but the court must proceed on legally 
admissible evidence and not import into them materials which are 


Uv, 
SURAJ MAL 


deemed to be evidence only by a special rule and for a. special ° 
purpose. The cases’ of : 


. 
` 


Emperor v. Chiraunji Lal, [1914] L L. R, 36 All., 576; 

Nathu Mal v. District Fudge of Benares, [1910] I. L. R, 32 All, 547, 
relied on by the lower court are not in point., In both of those 
cases there was the deposition of witnesses and other legal evidence 
upon which the court had proceeded. In the present case the 
point is not that the insolvent was not aware of the charges 
brought against him but that those charges have not been estabs 
lished by legal evidence. ye 

B: E. O'Conor, for the opposite party.—The lower court has 
- not proceeded exclusively on the reports Of the receiver. The 
insolvent himself was examined on oath; and there is other 
evidence also, namely, certain entries in the account books. The 
_insolvent called witnesses, who were examined by the court. 
[PIGGOTT, J.—As to the account books the insolvent wa$ not 
confronted with the entries therein or asked to explain them.] 
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It cannot be said that the insolvent was in any doubt about 
the nature of the charges against him or that he was taken at a 
disadvantage, Due notice was given to his pleader of the receiver’s 
reports and the pleader took certain objections to them. 


A reference to section 27, clause (4) of the Provincial Insolvency 
Act, shows that the receiver’s report can be taken into evidence 
for purposes other than those of section 44; and that the report 
becomes part of the proceedings of the court. The Provincial 
Insolvency Act, is closely, modelled upon the English Bankruptcy 
Act and the case of 


Ex-parte Campbell, In re Wallace, [1885] 15{Q. B. D., 213, 


which is under the latter Act, is in point. 


The objection raised by the applicant is a very technical one 
and is not sufficient to call for interference in revision. 


' e W. Wallach,in reply.—In the case cited by the opposite party 


Piggott, J. 


the question was one of approving a proposed composition, for 
which purpose section 18 of the English Act, which corresponds to 
section 27 of the Indian Act, lays down that the receiver's report 


“may be looked at. That case does not carry the admissibility in 


evidence of the receiver’s report any further than what it is under 
the Indian Law. The purpose of granting a discharge or approving 
a composition is very, different from that ‘of enforcing a penal 
clause. Because a certain matter is deemed to be evidence for the 
one purpose, it does not follow that itis to be deemed evidence 
for the other. 

The account books by themselves, do not prove anything 
against the insolvent ; nor is there anything in his statement upon 
which the conviction can be supported. 


¢ The following judgment was delivered by 


PIGGOTT, J.—In this case an appellate order’ by the District 
Judge of Cawnpore bås been called up by this Court in the exercise 
of the general powers of superintendence and revision conferred 
upon it by section 46, clause (1) of the Proyincial Insolvency Act 
No. III of 1907. The order is one sentencing an insolvent named 
Nand Kishore to undergo simple imprisonment for a period of 


six months under section 43 of the said Act. The allegations held 
to be proved against him are :— 
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(r) That in the year 1908 at a time when the business which CrviL 
he was conducting was beginning to fail he fraudulently transferred 1915 
certain property by way of gift to his wifeand other members of Nien 
his family, (2) that in the schedule of assets submitted by him KISHORE 
along with his application to be declared an insolvent he fraudu- SURAT MaL 
lently concealed the existence of the property nominally trans- -_— 
ferred by him and also the fact that he was the owner ofa shop in Pigot 
what is known as the Kuli Bazar at Cawnpore. Nand KĶishore’s 
case was that the transfer by way of gift was madé in good faith, 
and that the shop in the Kuli Bazar has never been his property. 
The finding against Nand Kishore, both in the court of first in- 
stance and in the District Court, has been mainly based upon certain 
reports submitted by the receiver. I hold that those reports do not 
constitute legal evidence for the purpose for which they have been 
used I should not have taken into account against Nand Kishore, . 
The learned District Judge has referred to the decision of a Full, 
Bench of this Court, in a case reported under the leading Hiuperor'v. 
CAtraunjt Lai (1). Somewhat more in point was the earlier decision 
of a Bench of this Court in Nathu Mal v. District Judge of Benares). 
Neither of these precisely touch the question which has been i 
argued before me, but there can be no doubt that an order sen- 
tencing an insolvent to undergo imprisonment must be based 
upon legal evidence and the depositions of witnesses whom he 
had an opportunity of cross-examining. The report of a receiver 
may be evidence for the special purpose of determining whe- 
ther an insolvent is or is not entitled to an order of discharge, vide 
section 44 of the Act. It may also be taken into consideration 
by a court for certain other purposes, as for instance wlfen consi- 
dering the admissibility of a proposal for composition under section . 
27 of the same Act. It is not evidence for the purpose of all 
possible proceedings under | the Act. I have examined the facts 
of the present case, and I am quite satisfied that there are a num- 
ber of points on which the receiver might well have been cross- 
examined, and on which Nand Kishore was fully entitled to 
an opportunity of cross-examining, before the statements fact of 
embodied in his report could be accepted and acted upon as they 
have been done in the courts below. I do not gather from the ° 

° 


e 


C) [1914] L L. Rẹ, 36 All, 576, (2) tigo) L Le R., 32 All, 547. : 
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record that either the property purporting to be transferred under 
the deed of gift of 1908, or the shop in the Kuli Bazar has been 
taken possession of by the receiver, as part of the assets of the 
insolvent, or made available for the satisfaction of the creditors. 
The learned Judge of the Small Cause Court who heard this case 
in the first instance would not, I am confident, have dispossessed 
any person whom he found in possession of this shop on the 
strength of the evidence which, in his opinion, justified the inflic- 
tion upon Nand Kishore of a sentence of imprisonment. Yet it 
is a more serious matter to sentence a man to undergo imprison- 
ment than to deprive another of his possession over a building, 
In the argument addressed to me, in support of the order of the 
District Judge, reference was made to an English case “ex-parte 
Campbell, In re Wallace (1), That case really bears out the view 
which I take of the present case. Certain reports submitted 
.by a receiver were allowed to be taken into consideration 
in that case precisely as they could have been under section 
27 of the Provincial Insolvency Act No. III of 1907. But 
the case is mo authority for the proposition that such reports could 
have been treated as evidence in a proceeding the object of which 
was to subject an insolvent tothe penal provisions of the Insol- 
vency Act, I am unable to sustain the order of the District Court 
in this matter, and the only question that I have to consider is 
what order I should substitute forit. Ona review of the entire 
facts of the case, I am not prepared to direct that further proceed- 
ings should be taken in this matter. I have already affirmed an 
order of the court below refusing Nand Kishore his discharge, 
and it is possible that proceedings involving further inquiry into 
the matters litigated in connection with the order now before me 
may yet have to be taken. If it be found hereafter that evidence 
is forthcoming, such as to justify the Insolvency court in taking 
possession, either of the shop in the Kuli Bazar or of the property 
purporting to be dealt with by the deed of gift of 1908, as assets 
belonging to Nand Kishore at the time when he was declared 
insolvent, and therefore available for the satisfaction of his credi- 
tors, it may be that the question of subjecting Nand Kishore to 
punishment for his dealings in this connection may require fur- 
ther conSideration. Unless and until something of the sort occurs, 
I am not of opinion that the facts which were before the courts 
(1) [1885] 15 Q..B. D, 273. 
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below were .such as to justify the application of section 43 of the 
Provincial Insolvency Act in this case. My order is that the 
order of the court below is set aside and that the security which 
I understand Nand-Kishore has furnished for his attendance, if 
required, is hereby discharged. I make no order as to costs. 

B. K, M. Conviction set aside, 


. F. S. OLD (Defendant) . 


VEFSUS 
J. A. SHAIL (Plaintif) * 
Cause of action—Season—Oral evidence—Suit premature. 2° 


A house at Mussoorie was let out for the season of 1913 to the defendant. 
The defendant did not vacate on 31st of October and the plaintiff in 
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November brought a suit for his ejectment. Held that in the absence of - 


any evidence that the season terminated in October it must be held that 
it continued up tothe end of December and the suit ae been brought 
in November was premature. 

SECOND APPEAL from a decree of D. oe Esq., District 
Judge of Saharanpur, confirming a decree of C, H. B. Kendall 
Esq., Subordinate Judge of Dehra Dun. 

‘Claim for possession of a house. 

The court of first instance decreed the claim. 

The lower appellate court confirmed the decree. 

Defendant appealed. 


B. E. O’Conor, W. Wallach anà M. L. Agarwala, for the appel- 
lant, 


Nihal Chand, for the resppndent, °. 
The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises Get of a suit in which the 
plaintiff claimed possession of a house at Mussoorie, called “Oak 
Bush”. The courts below have given the plaintiff a decree. The 
defendant appeals. In the plaint the plaintiff alleges that the 
defendant was his tenant during the season of 1913 either from 
month to month or for the season and that on the 14th of October 

* S.A. No. 351 of 1914. 
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1913, he gave him notice to vacate the house on the 31st October, 
1913 as the tenancy would expire on that date. The suit was 
instituted on the 19th of November 1913. It is said that the 
defendant had a lease from the plaintiffs predecessor,in-title cover- 
ing tbis very period, that this document could not be given in 
evidence because it was unregistered, the defendant is said to 
have another lease which entitled him to possession of the house 
from the Ist- of January 1915. It seems to us that the defendant 
must be deemed to have been at least a tenant “for the season.” 
Having regard to the way in which the rent is paid, it is quite 
clear that he was not a tenant from month to month. If the 
defendant was tenant for the “season,” he could only be put out 
at the end of the season of 1913, and it lay upon the plaintiff to 
prove by clear evidence that the “season” at Mussoorie terminat- 
ed on the 31st of October. It is quite clear that the plaintiff 
never proved that the season terminated on the 31st of October, 


_ We are not of course called on to decide questions of fact but it 


seems to us that the “season” would ordinarily continue to the. 
end of the year, and we think that this ought to be the assump- 
tion in the absence of evidence to the contrary. If the “season” 
did not terminate before the 19th of November 1913 then the suit 
was premature. It is contended on behalf of the respondent that 
this ground was not taken in the written statement. The defen- 
dant pleaded that the plaintiff could not terminate his tenancy at 
the time he alleged and in our opinion this clearly casts the onus 
on the plaintiff of proving such facts as entitled him to possession 
of the house, on the date on which the suit was brought. We 
allow the appeal, set aside the decrees of both the courts below, 
and dismiss the plaintiffs suit with costs in all courts; 
Appeal decreed, 


Ja 
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FULL BENCH, - 
BRIJ KUMAR LAL AND OTHERS (Defendants) 
` "versus 
SHEO KUMAR MISRA AND OTHERS (Platntiffs)® 
& MOHAN LAL AND ANOTHER (Defendants) | 
Occupancy tenancy— Mortgage of —Kelinguishment— Validity of —Fraud, 
_ An occupancy tenant mortgaged his occupancy tenancy when the 
Rent Agt of 1881 was in force and in 1911 relinquished the holding in 
. favour of the Zemindar with the object of defeating the mortgage. 


` Held that the relinquishment was void against the mortgagee. JF aigopal 
Narain v. Uman Dat, 8 A. L. J. R., 695, approved. o5 


CIVIL 


1935 
May, 7. 


RICHARDS, 
C 


BANER yh J. 
TUDBALL, J. 


SECOND APPEAL from a decree of B. J. Dalal Esq., District, . 


Judge of Benares, reversing a decree.of Pandit Rup Kishan. Aga, 
Munsif of Jaunpur. 

Suit for declaration, 

Before thé passing of the Agra Tenancy Act, 1901, defendants 


2 and 3 made a mortgage of their occupancy holding to the. 


plaintiffs. Afterwards they relinquished their occupancy rights 
in favour of the zamindar who brought a suit in the Revenue Court 
for ejectment of the plaintiffs. During the pendency of that sit 


the plaintiffs brought this’ suit in Civil Court for declaration of 


their right to remain in possession. The suit was defended upon 
the ground, among others, that the Civil Court had no jurisdiction 
to entertain the suit. The court of first instance dismissed the 
suit upon this ground but the lower appellate court reversed the 


decree. 
° 


Plaintiffs appealed. e 
Pearelal Banerji, (for Gulzari/al) for the appellants, submitted that 
the Civil Court had no jurisdiction to entertam the suit: Under the 
old Rent Act a tenant could mortgage his occupancy rights and 
the mortgagee therefore stepped site his shoes and should be 
treated as tenant. A suit was brought against the mortgagee for 
ejectment and if the Revenue Court decreed the suit the Civil Court 
would have no jurisdiction to deal with the same matter. The 
* 5. A. No. 143 of 1914. 
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decree of the Civil Court would not be binding on the Revenue 
Court and a conflict of jurisdiction should be avoided. The follow- 
ing cases were referred to and discussed. 
Chhote Lal v. Sheopal Singh, [1910] 8 A. L. J. R, 11% 
Faigopal Narain Singh v. Uman Dat, |1911] 8 A. L. J. R, 695, 
Balwant Singh v. Girdhari Lal, [1907] 5 A. L. J. R., 30, 
Pahalwan Singh v. Satrupa Kuar, [1905] 2 A. L. J. R, 471, 
4. P. Dupe, for the respondent was not called upon to reply. 
The judgment of the Court was delivered by i 
RICHARDS, C. J.—The facts connected with this appeal are 
extremely simple. Prior to the-passing of the Agra Tenancy Act 
an occupancy tenant purported to mortgage the occupancy tenancy, 
The term of the mortgage was fifty-nine years. In the year I19II 
the occupancy tenant entered into an arrangement with the zamin- 
dar to relinquish his rights. The court below has found that the 


* «mortgage was for consideration and genuine. It has found that 


the object of the relinquishment was to defeat the mortgagee’s rights. 
The first court dismissed the suit on the ground that the Civil 
Court had no jurisdiction. Mr. Dalal, District Judge, on appeal 
reversed the court of first instance and granted the plaintiff a 


- declaration that the relinqguishment was ineffectual against him 


and also granted an injunction restraining „the zamindar from 
interfering with the plaintiffs possession. In our opinion the 
decision of the court below was correct. It is fully covered by 
the decision of this Court in the case of /aigopal Narain Singh v. 
Uman Dat (1) with which we still agree. We dismiss the appeal 
with cgsts. The objection is disallowed with costs. 


M. L. N. _ Appeal dismissed. 
(1) r911) 8A. L. J. R., 695. 


J. 
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DHANI SAHU (Defendant) ; oe 
versus 1915 
RAJ MAHAL KUNWARI (Plaintif). May, 4. 


Mortgage—Relinguishment of ex-proprietary rights in favour of second mori- CHAMIER, J- 
gagee—Hifect of. 

A mortgage was made of certain property in favour of the plaintiff and 
subsequently another in favour of the-defendant. The mortgagor relin- 
quished fis ex-proprietary rights in certain plots and delivered them into 
the possession of the defendant. The plaintiff brought a suit for sale upon 
her mortgage, obtained a decree, and purchased the property including 
the plots in which ex-proprietary rights had been relinquished. Held, 
that the property having been sold in execution of the decree upon the first * 
mortgage the purchaser was entitled to the possession of the whole share. 


SECOND ‘APPEAL from a decree of Babu Srish Chandra Basu, 
Additional Judge of Gorakhpur, reversing a decree of Munshi P 
Harbandhan Lal, Subordinate Judge. 

Claim for possession and mesne profits. 

The court of first instance decreed the claim in part. 

The lower appellate court reversed the decree, 

Defendant appealed. 

A. P, Dube and Jang Bahadur Lail, for the appellant. 

Haribans Sakai, for the respondent, 7 

The following judgment was delivered by 

CHAMIER, J.—Sheo Dihal made a simple mortgage of a two Ohamier, J. . 
annas share in a village in favour of the respondent. Seven years 
later he made a usufructuary mortgage of nine pies out of the 
two annas shares in favour of the appellfht. A few days after 
this mortgage the mortgagor executed a deed of relinquishment 
in respect of his ex-proprietary rights in certain plots of land ag- 
gregating 18 bighas or so, The first mortgagee brought a suit 
upon her mortgage impleading the second mortgagee, She 


*S.A.No. 704 of 1914. 


CrviL 


1915 





DASANI 
SAHU 
U. 
Ray 
MaHaL 


~- Chamer, J, 


652 HIGH COURT [A. L. J. R 


obtained a decree, brought the property to sale, and purchased it 
herself. She obtained formal delivery of possession of the entire 
2 annas share. Bat the appellant declined to give up possession 
of the 18 bighas odd the ex-proprietary rights in which had been 
rélinquished by the mortgagor. This isa suit for possession of 
the nine piesshare including the 18 bighas odd. The first court 
decreed theclaim for the share but dismissed the claim for posses- 
sion of the plots. On appeal the Additional District Judge gave 
the respondent a decree for possession of 9 bighas 6 biswas 
5 dhurs and for mesne profits of the same. He dismissed the 
claim of the respondent as regards the remaining 9 bighas on 
the ground that she had failed to prove that the appellant held 
possession of those 9 bighas. On behalf of the defendant appell- 
ant it is contended that the respondent is not entitled to posses- 
sion of any portion of the land, in which the mortgagor became 


_ entitled to ex-proprietary rights on the making of the usufruc- 


tuary mortgage, and that the relinquishment of his ex-pro- 
prietary rights by the mortgagor operated for the benefit of the 
appellant only. In my opinion the learned Judge has taken a 
correct view of this matter. The mortgagor became entitled to 
ex- proprietary rights but deliberately relinquished them. No one 
could prevent him from doing so, The result of the relinquish- 
ment was to improve the security held by the mortgagees. In the 
first instance no doubt the relinquishment operated more for the 
benefit of the second mortgagee than for that of the first mortga- 
gee, because it enabled the second mortgagee to obtain actual 
possession of land which he could not otherwise have obtained). 
but in my opinion when the property was sold in execution of the 
decree on the first mortgage the purchaser became entitled to 
proprietary rights in the whole two annas. Tne ex-proprietary 
rights had been carved out of the two annas share by the law but 
subsequently ceased to exist. To my mind it is as if the ex-pro- 
prietary rights had never come into existence at all, and there is 
no more ground for refusing to give the purchaser possession of 
these plots than for refusing to give him possession of any other 
plot included in the usufructuary mortgage. The appeal therefore 
fails. Cross-objections have been filed by the respondent to the 
effect that the court should have decreed possession of the entire 
18 bighas and mesne profits of the same. I have been referred to 
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a number of rudkars recorded by the first court. None of them 
show that the appellant held actual possession of the whole 18 
bighas. They show that the parties elected not to give oral evi- 
dence and they state the result of an examination of some of the 
documentary evidence. No attempt has been made to show me 
that the documentary evidence proves that all the plots specified 
at the end of the plaint were in fact in possession of the appellant. 
The District Judge finds that it is not proved that the appellant 
held possession of all the plots. I accept his finding. The result 
is that the cross-objections also fail. Both the appeal and the 
cross-objections are dismissed with costs. 


Appeal dismissed. 


RAM AUTAR TIWARI (Defendant) 


Versus 


DEOKI TIWARI (Plaintif)* 


Code of Civil Procedure (Act V of 1908), section 105—Order superseding refer- 


ence—Appeal. 

An order of a,court setting aside an arbitration award and superseding 
the arbitration proceedings is an order affecting the decision of the case 
within the meaning of section 105 of the Code of Civil Procedure and 
may be challanged in an appeal against the decree passed in the case, 
Ganga Prasad -v. Kura, I. L. R., 28 All., 408; Kalyan Das v. Piare Lal, 
44. L. J. R, 256, not followed; Shyama Charan v. Prohlad, 8 C. W. N., 
390, referred to; Nanak Chand v. Ram Narain, I. L. R., 2 Al, 181; 
Ram Fiwan v. Nawal Singh, 5 A. L. J. R., 644; Damodar v. Raghunath, 
ILL. R, 26 Bom. 551; Achuthayya v. Timmayya, I. L. R, 31 Mad, 545; 
Mathooranath v.Brindaban, 14 W. R., 327, followed, . 

CivIL REVISION from an order of E. E, P, Rose Esqr., Addi- 


tional Judge of Gorakhpur. 


Suit-to recover Rs. 31-5-6 on account a damages, e 
The facts of the case sufficiently appear from the judgment 


and shortly put they are as follows :— 


In the Munsif’s court by agreement of parties the matter was 


referred to arbitration, Time for filing the award was extcaded 


*Civil Revision No. 21 of 1915. 
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from time to time and finally the 2nd of December 1912 was fixed. 
No award was received by the Munsif on the 2nd of December. 
He therefore passed an order superseding the reference and fixed 
the 10th of December 1912 for hearing evidence and proceeding 
with the suit on the merits. Onthe 5th of December an award 
was received purporting to have been made on the 2nd of Decem- 
ber 1912. Objection was taken tothe award by the defendant 
on various grounds. The Munsif without considering those objec- 
tions refused to’ reconsider his order superseding the reference and 
after hearing evidence on the merits dismissed the plaintiffs suit 
onthe 8th of March 1913. The plaintiff appealed against the 
final decree and also took exception to the Munsif’s order supersed- ' 
ing the reference. The Additional Judge (Rai Srish’ Chandra 
Bahadur Basu) by his order dated the 17th June I9I3 set aside 
the order superseding the reference and remanded the case under 


„Order 41, rule 23, Civil Procedure Code for trial of the questions 


whether the award had really been made on the 2nd of December 
1912 and also whether it was not invalid on any other ground. 
The Munsif after recording evidence held onthe 26th November 
1913, that the award was not'madeon the 2nd of December 1912 
and that it was also void on account of the misconduct of the 
arbitrator. He therefore again dismissed the suit. The plaintiff 
again appealed against the final decree. The appeal again came 
befere Rai Srish Chandra Bahadur, Additional Judge who over- 
ruled the Munsif’s finding that the award was not made on the 
2nd of December 1912 and framing certain new issues as to the 
legality of the award remitted them to the Munsif for findings, 
The Muhsif found in favour of the award. 

The Additional Judge, Mr. E, P. Rose accepted those findings 
and passed a decree in favour of the plaintiffin accordance with 
tht award. The defendant applied in revision to the High Court. 
The application came for hearing before Chamier, J. who referred 
it to two Judges, =< , 

Jang Buhadur Lal, for the petitioner, 

The Munsif having set aside the award by his order dated the 
26th of November 1913 on the ground that it had rot been made 
within the time allowed by the court and that it was void on 
account of the misconduct of the arbitrator, no appeal lay to’ the 
Additional Judge against that order and his order setting aside the 
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Munsif’s order was ultra vires and should be set aside. He 
relied on 


Paragraph 15 Sch II Code of Civil Procedure, 
Ganga Prasad v. Kura, [1906] 1. L. R., 28 AIL, 408; S. C.3 A. L J. R., 168 
Kalyan Das, v. Pyare Lal, [1907] 4 A. L. Jọ, Rọ 256. 

He submitted that the intention of the Legislature was that 
all questions relating to the validity or invalidity of the award 
should be decided by the court making the reference and not by 
an appellate court. 


3 


Lutawan V. Lachiya, [1913] 12 A. L. J. R., 57 at p, 63; 
Sumirta v. Musst Ganesha, [1912] 16 I. C, (Oudh), 595 at p. 596. 
[TUDBALL, J.—Could not the plaintiff under section 105 C. P.C. 


take exception to ‘the interlocutory order of the Munsif setting 
aside the award in his appeal against the final decree ?] 


The plaintiff could not have done so because in that case 
it would be necessary for him to show that the order affected 
the decision of the case on the merits. He relied on 

Chintamony Dassi v. Raghoonath Sahoo, [1895] 1. L. R., 22 Cal., 981, 
Gulab Kunwar v, Thakur Das, (1902]22 A. W. N., 136, : 
Sankali v. Murlidhar, [1890] 1. L. R., 12 All, 200. 

Ishwar Saran, for tne opposite party. The cases cited by the 
other side did not apply inasmuch as none of them was a case of 
an arbitration award. The case exactly in point was the case df 

Mothooranath Tewaree v. Brindaban Tewaree, (1870, 14 W. R., 327. 

He also relied on 

Dutta v. Khedu, [1911] I. L. R , 33 All, 645. 


Such an order was an interlocutory order and it could be 


objected to in the memorandum of appeal against the final decree, 
He relied on l ; 
Ram Fiwan'v. Nawal Singh, [1908] 5 A. L. J... 644, ; 
Nanak Chand v Ram Narain, |1879] I. L. R, 2 All, 181 (F. B.) 
Abdul Rahman v. Yar Muhammad, ! 1831]. L. R., 3 All. n636, 
Chattar Singh v, Lekhraj Singh, [1883]. I. L. R, 5 All, 293. 
Naranyan Singh v. Gujri, [1912] 15 Ind. Cases, 928. 
Durga Charan Banerji’s Law of Arbitration at pp. 343, 344 and 345, 
Achuthayya v, Timmayya, [1908] I. L, R, 31 Mad., 345, 
Damodar Trimbak v. Raghunath Hari, [1902] I, L. R26 Bem., 551. 


[ong Bahadur. Lal, was heard ir reply. 
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The judgment of the Court was delivered by 

CHAMIER, J.—This application for revision arises out of a suit | 
filed in the court of a Munsif. The parties agreed to refer the 
matters in difference between them to arbitration and an ordér 
of reference was made accordingly. The time for completing the 
award was extended from time to time upto December 2nd, 1912, 
On the case being called on on that date it was found that the 
award had not been filed. The Munsif then made an order super- 
seding the arbitration and fixed December roth for the hearing 
of evidence. On December Sth -the arbitrators filed an award 
purporting to have been made on December 2nd, but the Mun- 
sif held that the award had not been made in time, and he declined 
to recall his order superseding the arbitratign. Ultimately he 
tried the case out and dismissed it. The plaintiff appealed to 
the District Judge, and-one of his grounds of appeal was that the 
award had been made in time, and therefore the arbitration should 
not havé been superseded. The Additional Judge held that the 
Munsif was wrong in holding that the award had not been made 
within time, merely because it had not been filed in court within 
the time limited, and that he should have enquired whether it had 
been made by the arbitrators within that time. Accordingly he 
remanded the case under Order XII, Rule 23. The Munsif after 
enquiry dismissed the suit again, holding thatthe award had not 
been made within time and also that it was invalid on account of 
misconduct by the arbitrators. The plaintiff appealed and the 
Additional Judge found that the award had been made within 
time, and he remitted an issue on the question of misconduct. 
The Mtnsif found-on the issue in favour of the plaintiff. The 
Additional Judge agreed. with the Munsif and passed a decree in 
accordance with the award which was in favour of the plaintiff. 
The defendant has applied to this Court for revision of the order 
of the Additional Judge on the ground that the Munsif’s second 
order, holding that the award was invalid on account of miscon- 
duct of the arbitrators, could not be interfered with by the 
Additional Judge. No appeal lies against the order of a court 
under paragraph 15 of the second Schedule to the Code of Civil 
Procedure setting aside an award, and it is contended that the 
order tannot be challenged in appeal against the decree in the 
suit, because even if it is erroneous it does not affect the decision 
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of the case within the meaning of section 105 of the Code. The 
applicant relies upon the decisions of this Court in Ganga Prasad 
by. Kura (1) and, Kalyan Das v. Piare Lal (8). In the latter case 
AIKMAN, J. merely followed the former which was a decision by 
two Judges, The learned Judges who decided the former case 
profess to follow the decision of BANERJI, J. in Shyama Charan 
Pram intk v. Prohlad Darwan (8) but an examination of the judg- 
ment of BANERJI, J. shows that he was of opinion! that an ap- 
pellate court was entitled, in an appeal against a decree, to inter- 
fere with the order of the court of first instance setting aside an 
award. He held that a second appeal lay against the decision 
-of the appellate coprt, and he sent the case back in order that 
certain evidence might be taken. The judgment of BANERJI, J. 
seems to us to give no support whatever to the view taken in 
Ganga Prasad v. Kura‘1). The decision in the last mentioned case, 


and the decision in Kalyan Das v. Piare Lal (®) which follows it,” 


seem to stand quite alone. They are inconsistent with several 
decisions of this Court beginning with the Full Bench decision 
in Nanak Chand v. Ram Narain(’) and ending with the decision of 
Knox, and GRIFFIN, JJ. in Ram Jiwan v. Nawal Singh(5), with 
the decision of the Bombay High Court in Damodar Trimbak y. 
Raghunath Hart (8); and with a long string of cases in the Madras 
High Court ending with Achuthayya v. Timmayya{?). It seems 
to us that an order of a court setting aside the award of an arbi- 
trator and deciding that the case shall be tried by the court is an 
order affecting the decision of the case within the meaning of 
section 105 of the Code. It has been held that the* words 
“affecting the decision of the case ” in section 105, mean “ affect- 
ing the decision of the case on the merits” but even so we think 
that the order of the Munsif setting aside the award was iiable 
to be challenged in appeal against the decree. As long ago as 
1870 SIR R. COUCH and KEMP, J. held that, such an order affected 
the decision on the merits, see Mathooranath v. Britdaban (8), 
The weight of authority is clearly against the applicant and we 

(1) [1906] I. L° R., 28 All, 408. (2) [1907] 4 A. L. J. R, 256 

(3) [1904] 8 C. W. N., 390. (4) [1879] 1. L. Rọ, 2. All, 181. 

(5) [1908] 5A. L. J. R, 644 (6) [1902] I. L.’R., 26 Bom. 551. 

(7) [1908] 1. L. R, 31 Mad., 345. (8) [1870] 14 W. R, 327. 
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CıvıL are of opinion also that the order ofthe Munsif was liable to be 
1915 challenged in the appeal against the decree. Itis not suggested 
Ram Aurag ‘hat ere is any other ground upon which we could in revision 
Tiwari interfere with the order of the learned Additional Judge. This 
Drox: application is dismissed with costs, 
TIWARI 





Seah J. B. L. Application dismissed. 
Ohamer, J. 
on EAST INDIAN RAILWAY (Defendant) 
1915 versus 
Bay, . ig M. K. ROY (Plaintif) * 
` TUDBALL, J. Railways Act (IX of 1887), section 75—Passenger’s luggage—Loss of — 


PEER Insurance 


The plaintiff who was a passenger on the defendant Railway booked 


. the packages from Howrah to Khurja. One of them contained silver 
and silk articles which are mentioned in the second Schedule of the Act 


as articles which must be declared, but the plaintif did not declare them. 
The package was lost and the plaintiff brought this suit for damages. 
Held that passenger’s luggage was a package within the meaning of 

+ section 75 of the Railways’ Act and the Railway Co., was not liable for 
the loss of plaintiffs package. 

SECOND APPEAL from a decree of A, W. R. Cole Esq., First 
Additional Judge of Aligarh, confirming a decree of Babu Prem 
Behari,*"Munsif of Khurja. 

. Suit for damages. 

The plaintiff travelled on the East Indian Railway from 
Flowrah to Khurja. He had three packages with him which he 
booked with the Railway without declaring their contents. One 
of them was a steel trahk which contained silver and silk articles of 
considerable value over 100, This trunk was lost in transit and the 


” 


plaintiff claimed damages. The defendant, set up section 75 of the 
Railways’ Act in defence and pleaded that the plaintiff, not having 
if discloged the nature of the contents was not entitled to any 
R damages. The courts below decreed the suit. 
*5. A. No. 469 of 1914 


aa) 
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‘Defendant appealed. 
W. Wallach, for the appellant. I submit that section 75 is 
a general section referring to all goods whether booked when a 
passenger is ‘travelling in the train or whether despatched without 
a passenger. It qualifies section 74 as was pointed out in 
Velayat Hossein v, B. N. W. Railway, [1909] I. L. R, 36 Cal, 819. 
The view that parcel and packages were wide enough to cover all 
sorts of goods or luggage -as long as the same were handed over 
to the Railway Company for transmission was upheld in the only 
two reported cases from the Panjab. 
Atwasy. Simla Kalka Railway, [1907] P. Ro 73. 
Muhammad Abdul Ghafur v. Secretary of State, [1897] P. R., 56. 
The Company, therefore is not liable for damages. 
Surendio Nath Sen (for Satish Chamara Banerji), for the res- 
pondent, 


The Railway administration is under section 72 of Act IX of, 


1890 subject to the liabilities of a bailee as set out in the Contract 
Act with respect to ‘goods’ delivered-to it, subject to the other 
provisions of the Act. The term ‘goods’ includes inanimate 
things of every kind and is sub-divided into (1) Passenger’s lug- 
gage and (2) parcels and packages, Section 74 coupled with 
section 72 deals with the responsibility of the Railway adminis- 
tration as to Passenger’s luggage. Section 75, it is submitted, 
governs the responsibility as to any parcel or package belonging 
to a non-passenger, of a value exceeding one hundred rupees 
delivered to a Railway administration for carriage by Railway. 
The legislature has marked and emphasised the distinction by 
the use of suitable words such as “luggage belonging to or in 
charge of passenger in section 74 and of” Parcel or package 
in section 75. . The two terms must be taken to denote different 
objects, This is one of thgcardinal rules of interpretation, * If 
section 75 be held to apply to Passenger’s luggage, section 74 
becomes „superfluous and without meaning as to a part at any 
rate, A passenger ‘books’ his lugg age. whether he keeps it in 


his charge or not. If he keeps it in his charge, he does not deliver 


it, nor is he required to declare the value and contents or cause 
the same to be made. For the loss of the luggage while in the 
charge of the passenger, the Railway is liable under settion 74 
and section 75 can never apply to such a loss, because it is not 
‘delivered’ within the meaning of section 75. In places of busy 
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traffic, it would be almost impracticable and most inconvēnient 
for passengers to make the declaration. This may have been one 
of the reasons for this provision as to luggage not finding a place 
in section 75. The Railway administration charges certain rates for 
Passenger’s luggage and this may be taken as a consideration for 
insurance against loss, Sections 74 and 75 should be strictly 
construed and no further restrictions should bè added tod section 


74 than what js justified by the natural and grammatical meaning. 


Velayat Husain v. B. N. W. Railway, [1909} 1. L. R., 36 Cal., 819. 

-The judgment of the Court was delivered by 
TUDBALL, J.—This appeal arises out of a suit brought by the- 
plaintiff respondent undér the following circumstasces :—The 
plaintiff travelled on the 3rd of July 1912 as ù passenger from 


“Howrah to Khurja by the up Umballa express train on the East 


Indian Railway. He had three parcels of luggage: two bundles 
and a steel trunk. These were weighed and delivered by him to 
the Railway administration and placed in the luggage van. Only 


‘two bundles were delivered at the end of his journey. The steel 


trunk was lost. He thereforé sued the Railway for Rs. 461-8 the 


‘value of the box and its contents pius Rs, 40 damages, total Rs, 


soi. At the time the luggage was booked he did not declare the 
nature of the contents. According to his plaint the trunk contain- 
ed besides ordinary clothing some silk articles the value of which 
comes to over Rs. 300 and also some silver articles of the value of 
about Rs. 60. These are all-articles which are mentioned in the 


‘second schedule of the Railways’ Act. The Railway Company 


pleaded that as the plaintiff had not declared these articles, it, the 
company, was not liable in view of the terms of section 75 of the 
Railways’ Act. The courts below did not accept this plea and 
decreed the suit in favour of the plaintiff. The Railway Company 
appeals and the same point is raised before us. The point is one 
‘which is covered by the rulings to bè found in the Punjab Record 
of 1897 Ng. 56 and Pusjab Record of 1907 No. 73. The court 
below has relied on a decision of the Calcutta High Court in 
Velayat Husain v. Bengal and North-Western Railway Company 
(1), In this case no question of the applicability of section 7s 


` arose. The articles which were in dispute therein were durries 
‘which do not come within the`second schedule of the Act. The 


(1) [1909] I. L. R., 36 Cal., 819. cae 


~ 
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Rallway company had sought to free itself of its liability in that case 
by pleading a certain rule made by itself which the court held to 
be in conflict with the terms of section 72 of the Act and therefore 
of no force. “However even in that judgment there is a remark 
which is in favour of ‘the appellant before us. At page 823 
the judgment runs as follows:—“ A rule made under the Act is 
not a provision of the Aét, and the words have an obvious re- 
ference to section 73 ‘relating to thé carriage of animals, and to 
section 75 relating to the carriage of articles of special value, which 
aré expressly framed to place certain restrictions on thé full opera- 
tion of section 74.” It is clearly an expression of opinion that 
‘section 74 of the Act is governed by section 75. The argument on 
behalf of the respdndent is that section 74 is the only section in the 
Act whith governs the case of passenger’s luggage, and that section 
75 has nothing to do with luggage whatsoever. In ouf opinion 
there is no force in this contéftion. The steel trunk was no legs 
a package or parcel because it was booked as luggage. The 
language of section 75 is general. It provides “ When any articles 
‘mentioned in the second schedule are contained in any parcel or 
package delivered toa Railway administration for carriage by 
Railway and the value of such articles in the parcel or package 
exceeds one hundred rupees, the Railway administration shall not 
be responsible for the loss, destruction or deterioration of the 
parcel or package unless the person sending or delivering the parcel 
or package to the administration caused its value and conténts to 
be declared or declared them at the time of the delivery of the 
parcel or package for carriage by Railway &c.” In the present 
case the plaintiff delivered a package to the Railway administra- 
tion for carriage by railway. That package contained articles 
mentioned in the second schedule of a value of over Rs. 100. The 
facts of the present case afe clearly and distinctly within the 
meaning of the language of section 75 which is a section of genefal 
application to all classes of goods. In ove opinion the appeal is 
well founded. The plaintiff having failed to declare the articles the 
value of which he seeks to recover, the Railway company is not 
liable for the loss of the trunk and its contents. We allow the 
appeal and set aside the decrees of the courts below. The plaintiff's 
suit will stand dismissed with costs in all courts. 
M. L. N. C A Appeal decreed. 
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RAMNATH (Defendant) 
VErSUS 
HARANI (Plaintif)? 
AND JHUNRI AND OTHERS (Defendants) 
Bundelkkand Land Alienation Act (II of 1903, U. P.), section 3—Sale by pre- 
emption—Consent of Collector—Mortgage—Sale after mortgage—Right of 
subsequent purchaser. 

‘The policy of the Bundelkhand Land Alienation Act is to prevent persons 
who are not members of an agricultural tribe from acquiring property 
and the provisions of section 3 apply to all permanent alienations even 
though they are brought’ about by the exercise of the right of pre-emption, 
Property in Bundelkhand was sold by the owners to certain persons from 
whom it was pre-empted. The Collector, however, did not sanction the 

.. sale but ordered the name of the purchaser to be recorded as a usufructu- 
ary mortgagee. The mortgagors thereafter sold itto the plaintif. He 
brought this suit to redeem it from the defendant who was in possession 
as a prior mortgagee. Held that section 3 of the Bundelkhand Land Aliena- 


tion Act applied and Collector’s sanction was necessary to confirm the 
sale, Held also that the plaintiff had a right to redeem the property 
from the defendant. 
SECOND APPEAL from a decree of J. H. Cumming Esq. 
District Judge of Jhansi, reversing a decree of Babu Phul Chand 
Mogha, Munsif. 


Suit for redemption of a mortgage. 


The material facts were as follows :— 


Pojan and Ganesh, the predecessors-in-title of Bandar and Rani 
Dulaiya, defendants 4 and § mortgaged the property in dispute 
wkh possession to Ram Nath, defendant No, 1 appellant in this 
case and one Damoder whose heirs were also made.defendants. 
Afterwards the defendants Nos. 4 and § sold the equity of redemp- 
tion in the property to one Jagannath. One Ramnath,. Kayastha, 
not a party to this suit, brought a suit for pre-emption and obtain- 
ed a decree but when he applied for mutation ‘in his favour the 
Collector actiag under the Bundelkhand Land Alienatlon Act 1903 
refused to enter his name as a purchaser of the equity of redemp- 


S. A. 459 of 1913. 
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tion but recorded him as a usufructuary mortgagee of the equity 
of redemption for twenty years, The material portion of the order 
was: “entry should be made in the papers to the effect that for 
twenty years from 5-10-09, the date of the decree, the right of re- 
demption rests with Ram Nath Kayasth.” 


Subsequently the defendants 4 and 5 sold their rights in the 
property to the plaintiff who brought the present suit for redemp- 
tion of the mortgage given to Ramnath, defendant No. 1, and 
Damodar. The Mukhtar-i-am of the pre-emptor consented to the 
plaintiffs redeeming the property saying that his principals did 
not object to-the plaintiff redeeming it. The:defence was that 
the vendors had no right which they could transfer and hence 
the plaintiff acquired no right to redeem. The court of first in- 
stance dismissed the suit but the lower appellate court reversed the 
decree. 7 


Defendant No. 1 appealed. 
flartbans Sahat, for the appellant.— 


The Collector by his order could not nullify the decree of the 
Civil Court. The provisions of the Bundelkhand Land Alienation 
Act apply only to voluntary alienations and the present case being 
one of compulsory alienation they do not apply to this case. The 
permission of the Collector was not necessary for these alienations 
and he could not therefore pass the order that the sale was to have 
the effect of a mortgage. 


After the sale to Jagannath the vendors lost their right in the 
property and the sale to the plaintiff does not pass amy right to 
him. For a period of 20 years at least the right to redeem the 
mortgage in suit being vested in the pre-emptor, the vendor has 
no right to redeem and consequently his transferees also aave 
no right to maintain this sult. Only Ramnath pre-emptor has a 
right to redeem. 3 

[TUDBALL, J.—Has not the plaintiff an interest in the pro- 
perty.] , 

He has an interest which has been postponed for twenty 
years. If the Collector had not interfered with the decree of the 
Civil Court the plaintiff would have lost all his rights. The order 
of the Collector therefore regulates the rights of the parties and it 
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is that order which postpones the vendor’s right to redeem. The 
statement of the Mukhtar-i-am of the gre-emptor does not consti- 
tute a transfer in favour of the plaintiff. F ` 

Tej Bahadur Sapru (for Durga Charan Banerji), for the respon- 
dents. ; 

I submit the right of pre-emption is a right of substitution. 
When Ram Nath Kayastha obtained a decree for pre-emption 
against Jagannath Ahir, it must be taken that Jagannath’s name 
was wiped out from the sale-deed and that the real purchaser was 
Ramnath Kayastha. Then the Collector intervened under the Bun- 
delkhand Land Alienation Act and under section 14 converted the 
transfer to Ramnath Kayastha into a usufructuary mortgage. Jagan- 
nath the original vendee having taken his money had no further 
interest left and if anybody became entitled to hold the equity of 
redemption by reason of the action of the Collector it was the 
original mortgagor’s heir. Therefore the original mortgagor’s heir 
could transfer the equity of redemption to the present plaintiff. 
It was clear that under the order of the Collector Ramnath 
Kayastha could redeem the original mortgagee and the original 
mortgagor could redeem either. 

Hartbans Sahat, was heard in reply. 

The judgment of the Court was delivered by » 


RICHARDS, C. J.—This appeal arises out ofa suit to redeem a 
mortgage, dated the 18th of February 1892. Ram Nath, the appel- 
lant, is one of the original mortgagees. He contends that the 
plaintiff has no right to maintain the suit. It appears that after 
the date ôf the mortgage the mortgagors sold their equity of 
redemption to one Jagan Nath Ahir. Ram Nath Kayastha (whom 
we shall hereafter refer as “the pre-emptor”) brought a suit for 
pre-émption against Jagan Nath Ahir, and obtained a decree which 
became final. When Ram Nath, the pre-emptor, applied to have 
his name recorded the Collector under the provisions of Act II of 
1903 made 4n order in November 1910 refusing to sanction the 
permanent alienation in favour of the pre-emptor. By a later 
order he pointed out that all that he could do for the pre-emptor 
was to make him a usufructuary mortgagee for twenty years under 
the provisions of section 14 of the Act. But seeing that there was 
already a usufructuary mortgagee in possession, he pointed out that 
the only way in which the pre-emptor could get possession would 
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be by redeeming the mortgage of the 18th of February 1892. On 
the 29th of January 1912 the representatives of the original mort- 
gagors sold the property tothe plaintiff. The plaintiff then in- 
stituted the.present suit, which was met by the defence that the 
vendors of the plaintiff had no interest left of which they could 
make a transfer, It seems to us that this contention is not sound, 
The result of the pre-emption suit was that Jagan Nath Ahir 
ceased to have any interest in the property. The pre-emptor was 
substituted for him and the latter under the Collector’s order was 
only a mortgagee. The consequence was that the ultimate right 
of redemption remained in the representatives of the original mort- 
gagor, This right they were entitled to transfer to the plaintiff. 


It is contended that having regard to the terms of the Collector’s 
order the only person who could redeem the mortgage was Ram 
Nath, the pre-emptor. No doubt Ram Nath was given a right of 
redemption but that did not and could not take away the ultimate 
right of redemption which must have been left (as we think) in 
the representatives of the original mortgagors. The mortgage of 
the appellant is a mortgage which can be redeemed at any time, 
It is quite unnecessary for us in the present case to decide whether 
or not Ram Nath, the pre-emptor, could have insisted upon 
remaining in possession for the whole of the twenty years even if 
the representativés of the mortgagors were ready to redeem it, nor 
is it necessary for us to express any opinion as to the effect of the 
consent which appears to have been given in open court by the 
pre-emptor to the redemption of the property by the plaintiffs. 

It is lastly contended that section 3 does not apply to alienations 
by pre-emption. We think that the section applies to all “ permanent 

alienations” even though the alienation is brought about by the 
exercise of a right of pre-emption; The -policy of the Act is to 
prevent persons who were nét members of an agricultural tribe 
acquiring property. This would apply just as much to a person 
who was acquiring a permanent title by jre-emption as by volunt- 
ary alienations. We dismiss the appeal with costs, 


M. L. N. : Appeal dismissed. 
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AMIR SINGH (Judgment-debtor) 
versus . 


CHHATTAR SINGH AND ANOTHER (Decree-holders ).* 


~ Code of Civil Procedure (Act V of 1908)—Order 21, rule 2 (3)—Uncertified 
CHAMIER, J. 


payment—Application by decree-holder— Limitation, 

A decree was passed for payment of some money by annual instalments, 
the provision being that in case of défault of one instalment the whole 
money should become due. The decree-holder applied for execution stating 
that four payments had been made at the proper time but there had been 
default in payment of the fifth. No payment had bean certified as required 
by the Code of Civil Procedure. Held that an uncertified payment could 
not be recognized for any purpose and the decree was barred by limitation. 

EXECUTION SECOND APPEAL from a decree of D. L. Johnston 
Esq, District Judge of Meerut, confirming a decree of Pandit 
Shambhu Nath Dube, First Additional Munsif. 


Application for execution of a decree. 


An instalment decree was passed on 10th May 1909. The first 
instalment was payable at the end of the month of Aghan (dkhir 
mah Aghan) 1966 Sambat : the last day of that month correspond- 
ing with 26th December 1909. The remaining ` instalments were 
payable at the end of the months of Jerk and Aghan each year. 
The decree also provided that on default of payment of any one 
instalment as it fell due the whole of the decretal amount remain- 
ing due’ would become payable at once. Payment of any of the 
instalments was not made in court, nor was any payment certified 
to the court under the provisions of O. 21,r. 2. On 12th Novem- 
ber 1913 the decree-holders applied for execution cf the decree on 
the allegation that the first four instatments had been paid to them 
out of court and that default had occurred at the fifth instalment. 
They accordingly sought to recover the balance of the-decretal 
amount. The judgment-debtor objected that no payment having 
been certified under the provisions of O. 21, r. 2, the execution court 
could not go into the question of whether any payment had been 


‘ made and that, consequently, the decree had, become barred by 


limitation. The court allowed the decree-holders’ application. On 
E. S. A. No. 1739 of 1914. l 
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appeal the lower appellate court upheld this decision. The judg- 
ment-debtor appealed to the.High Court. 

_ Mohan Lal Sandal, for the appellant—A court executing a 
decree is absolutely debarred by O. 21, r. 2 cl. (3) from recognizing 
an alleged payment under the decree unless such payment has 
been certified or recorded under the provisions of that rule. The 
language of cl. (3) is imperative and unqualified. Unless a payment 
has been duly certified or recorded that court is bound to hold that 
the payment has not been: made; it has no authority to go into 
the question of the truth or otherwise of an allegation of payment 
out of court which has not been certified and to hold that such 
payment was in fact made. It must be deemed, therefore, that 
none of the instalfnents was paid ; and so the whole amount of the 
decree became payable on 26th December 1909. The application 
for execution having been made more than three years after that 


date the decree was barred by limitation under Article 182, cl. y 


of the Limitation Act. I rely on the case of 
Shib Dat v. Kalka Prasad, [1879}.1. L R., 2 All, 443. 
Gokul Prasad, for the respondents. —The decree no doubt gave 
- an option to the decree-holders to recover the whole of the decretal 
amount on the occurrence of the first default. But the question is 
whether they were bound to do so. It is submitted that they were 
not bound once and for all to execute the whole decree on the 


occurrence of the first default. Iam supported by the rulings in 


Muhammad Islam v. Muhammad Ahsan, [1894] I. L. R, 16 All, 237, 
Kashiram v. Pandu, [1902] 1. L. R., 27 Bom, 1. F. B. 


Clause (7) of Article 182 of the Limitation Act contemplates the 
case of a decree ‘under which payment is to be made on a date 
certain; it is doubtful whether a case like the present where the 
decree provides that a payment is to be made on or before. a 
certain date falls within it. ‘Art. 181 is the article applicable ‘to 
such a decree. 

Then, an uncertified payment of a juggment-debt out of court 
may be taken into consideration for the purpose of enquiring 
whether an application for execution is or is not barred by limi- 
tation. , 

Roshan Singh v. Mata Din, {1903} I. L. R , 26 All, 36. 
- [CHAMIER, J.—But the language of the third paragraph of 


section 258 of the Code of Civil Procedure of 1882 has been modi» ' 


fied by -that.of cl. (3) of O. 21, r. 2] 
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I submit the principle of the ruling remains the same, 

Mohan Lal Sandal, replied. ` 

The following judgment was delivered by 

CHAMIER, J.—This appeal arises out of an application made on 
November 12th, 1913 for execution of a decree dated May oth, 
1909. .The decree was for a considerable sum of money to be paid 
in certain instalments. The first instalment amounting to Rs. 124 
was to. be paid at the end of Agdan, Sambat 1966 corresponding 
with December the 26th, 1909. The second instalment amounting’ 
to Rs. 62 was to be paid at the end of Jeth Sambat 1967. Sub- 
sequent instalments of Rs. 62 each were to be paid at the end of 
Aghan and at the end of Jeth, till the whole decree wa8 satisfied. 
In case of default the whole was to become payable at once. The 
decree-holders in their application of November rath, 1913 stated 
that they had received the first four instalments but that there had 
been a default in payment of the instalment due at theend of Agan 
Sambat 1968, and they therefore claimed the whole amount remain- 
ing due under the decree. Payment of the first four instalments 
was not certified to the court or recorded by the court and there- 
fore cannot be recognized by any court executing the decree, 
The learned Vakil for the decree-holders relies upon a decision of 
this Court based upon section 258 of the Civil Procedure Code of 
1882; but the words relied upon by this Court as justifying the 
view that a court might recognize an uncertified payment for some 
purposes have now. disappeared from the Code, with the result that . 
an uncertified payment cannot be recognized for any purpose, 
certainly not for the purpose of saving limitation. The decree in 
question provides in plain-terms that if there is default in payment 
of any instalment, the whole amount of the decree shall become 
payable, Ithas been held in a large number of cases that Clause 
(7) in the third column of Article 182 of Schedule I to the Limita- 
tion Act applies to sugh a provision as this. The only point 
on which there is any room for doubt is whether the decree direct- 
ed payment to be made on a certain date. The decree directs that 
instalments are to be paid on or before the last day of Aghan and 
Jeth, and that if there is default, the whole amount shall become 
payable*at once. This appears to me to bring the case within 
Clause (7), and I hold that the application for execution should 
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have been made within three years of the first default. The decree- 
holders being unable to prove that any instalments have been paid, 
I must take it that the first default occurred at the end of Aghan 
Sambat 1966. Therefore the present application for execution made 
more than three years after that time is barred by limitation and 
should have been dismissed. I was referred to a judgment of the 
Bombay. High Court in a case in which the effect of subsequent pay- 
ment and acceptance of over-due instalments was discussed. It 
appears to have no bearing on the present case as it isnot suggest- 
ed that there was acceptance of an over-due instalment or any- 
thing in the shape of waiver which would affect the period pres- 
cribed by the Limitation Act. I allow this appeal, set aside the 
order of the court below and dismiss the respondents’ application 
for execution with costs throughout, 


B. K; M. : Appeal allowed. 


JANAK SINGH (Defendant) 
an VETSUS 
WALIDAD KHAN AND ANOTHER: (Plaintif's).* 


Limitation Act (IX of 1908), Arts. 62, 97, 116—Possession not obtatned by 
vendee—Fatlure of consideration—Accrual of cause of action. 


The plaintiffs purchased the property in dispute from persons Who were 
recorded as owners and mutation of names was effected in their favour 
in 1906. In 1907 certain persons who were in possession brought a suit 

for setting aside the sale-deed and declaration of their rights. The sujt 
was decreed. The plaintiffs filed’an appeal and after its dismissal a second 
appeal to the High Court, which was also dismissed. In 1911 the 
present suit for recovery of money was broughtagainst the vendors. Held 
that the consideration failed, either in the very beginning when the plain- 
tiffs could not get possession of the property or very soon afterwards, and 
` the suit was barred by the provisions of either Articles 62 or Article 97 of 
ithe Limitation Act. Held also that Art. 116 of the Limitation Act 
. did not apply 
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SECOND APPEAL from a decree of J. L. Johnston Esq., District 
Judge of Farrukhabad, confirming a decree of Babu Jotindro 


_ Mohan Basu, Munsif. 


Claim for recovery of money &c. 
The court of first instance decreed the claim in part, 
The lower appellate court confirmed the decree. 

" Defendarit appealed, 
Gulzari Lal, for the appellant. 


Surendro Nath Sen, for the respondents, 


The judgment of the ponita was delivered by 


; CHAMIER, J.—On November 17, 1905 the respondents purchased. 
a share in a zamindari village from the appellant. The sale-deed 
contained a recital that the vendor had placed the purchasets in 
possession of the property and an undertaking that the vendor 
would cause mutation of names to be effected in favour of the 
purchasers, It also contained a provision to the effect that if 
the purchasers were disturbed or dispossessed by any person prov- 
ing himself to be entitled to the property, they would be entitled 
to recover from the vendor the price paid by thêm for the property, 
Mutation of names appears to have been effected in favour of the 
purchasers on February 7, 1906. But it is clear that they did not 


- - obtain possession in fact of the share. In 1907 Mahbub Khan and’ 


' others brought a. suit against the vendor and the purchasers to 


have the sale-deed set aside and’ for a declaration of their title to 
the property. Their claim was decreed in July 1907; The present 
respondents appealed to the District Court, Their appeal was 
dismissed and they filed a second appeal in this Court which’ was 
dismissed’ on May 28, 1909. - The present suit was instituted 
on April 18, IQII. The question for decision in- this appeal is 
whether the suit was brought within time... The respondents’ 
contention is that ‘the suit is within time; (1) because it is 
governed .by: Article 116,:0f Schedule I. to the -Limitation “Act, 
and (3) because if Article 97 be held to be applicable: time 
did not begin -to run against them .until their appeal to this 
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Court was dismissed in May 1909, less than three years before the 
present suit was brought. It seems to us quite clear that Article 
.116 does not apply to the present suit. That Article provides for 
a suit for compensation for the breach of a contract in writing 
registered. The respondents contend that the deed of sale contains 
a contract or the part of the vendor to put the purchasers in posses- 
_sion. The sale-deed however contains no such contract. As 
alréady stated it recites as a fact, though it was not a fact, that the 
vendor had placed the purchasers in possession, The other pro- 
vision contained in the deed, to the effect that the purchasers 
would be entitled to recover the price paid by them in case they 
were disturbed or dispossessed by persons proving themselves 
entitled to the propetty, does not apply because the purchasers 
never did get possession. ` The lower appellate court seems to have 
been of opinion that the purchasers might be regarded as having 
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obtained possession of the property because mutation of names ° ` 


was effected in their favour. It relies upon section 201 of the 
Tenancy Act, Local Act II of 1901, as showing that the respon- 
dents, as the recorded proprietors of the share purchased, could have 
sued for the profits of that share in the Revenue Court. It does 
not appear, however, that they ever brought a suit for profits, They 
certainly did not obtain a decree for profits of the share, and asa 
matter of fact Mahbub Khan and others who had been in posseg- 
sion of the property for many years prior to the sale in question 
retained possession and were content to bring a suit for declaration 
of their title. They were under no necessity to bring a suit for 
possession, It is therefore quite clear that the purchaserse never 
did get possession of the share. We are therefore of opinion that 
Article 116 of Schedule I to the Limitation Act does not govern 
this case. The case appears to us to be governed either by Articles 
62 or Article 97 of the same Schedule. In all probability there 
was a total failure of consideration from the very beginning. If so, 
the suit is barred by limitation under Article$2. But even if there 
was not an initial failure of consideration, the consideration must 
have. failed very soon afterwards, certainly more than three years 
before the present suit was brought. More than three years before 
the suit.the respondents failed to get possession of the property 
and were sued by Mahbub Khan and others whe had been in pos- 
session for many years, In our opinion whether. Arti cle 62 or 


e 
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BINDA PRASAD (Opposite-party) 
VErsus 
RAGHUBIR SARAN AND OTHERS (Applicants)? 


Code of Civil Procedure (Act V of 1908), Order 47, rule 1—Application for 
review on the ground that courts order wrong—Sufficient cause. 

An application was made to a District Judge for a review of his order, that 
certain property was not the property ofan insolvent. The ground upon 
which the application was made was that if another opportunity was given 
to the applicants they would satisfy the court that its former order was 
wrong. eld, that this was not a ‘sufficient reason’ for entertaining the 
application within the meaning of Order 47, rule 1 of the Code of Civil 
Procedure. 

FIRST APPEAL from an order of L. Johnston Esq., District 
Judge of Meerut. 


The facts of this case are fully set out in the judgment. Briefly 
stated for the purposes of this report they were as follows :—In 
the course of certain insolvency proceedings the receiver took 
possession of.a brick-kiln as being the property of the insolvent, 
Abdul Haq. The appellant filed an objection claiming a half- 
share as originally belonging to him as a partner of Abdul Haq 
and the other half-share as having been purchased by him from 
Abdul Haq more than three months prior to the application in in- 
solvency. Certain security was furnished and the court ordered 
the sale of the kiln to be stayed. The respondents who were two 
of the creditors, filed an application calling in question the suffi- 
ciency of the security and asserting that the purchase by the ap-. 
pellant was fraudulent and that Ife had no title to any part of the 
brick-kiln, On 21st January 1915 the court released the kiln from 
attachment, finding that the appellant was owner of half as part- 
ner and of the other half by a valid purchase. On 26th January 
1915 the respondents applied for a review of this judgment on the 
ground that the matter had not been finally settled and certain 
facts ` had not been brought to the notice of the court. It wag not 
shown that there was any new and important matter which could 
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not have been brought forward by the respondents at the former 
bearing or that there was any mistake or error apparent on the 
face of the record, The Judge, however, granted the applica- 
tion for review on I1oth February 1915 and held tleat the appellant 
had no title to the brick-kiln and ordered the sale thereof by the 
receiver. The appellant appealed to the High Court against this 
order. 


Harendra Krishna Mukerji, (with him A. H. C. Hamilton), for 
the appellant—The Judge in his order of the 21st January 1915 
dealt with all the objections of the respondents and found on the 
evidence that the appellant was the owner of the whole kiln. The 
respondents did not make out any case for reviewing this order, 
No new fact which was beyond the knowledge or means of know- 
ledge of the respondents at the date of the first order was disclosed 
or alleged in the application for review. There is no apparent mis- 
take or error. The words “for any other sufficient reason” in O, 
47, r. 1, Civil Procedure Code are to be taken ejusdem generis with 
what precedes them. Ifthe production of fresh matter or evidence 
is sought to be made the basis of a review, the circumstances under 
which that can be done are laid down in the first part of clause (1) 
of O. 47,r. 1. Ifthe fresh matter or evidence fai] to satisfy the 
conditions laid down in the aforesaid first part it cannot be made 
the basis of a review as coming under the clause, “for any other 
sufficient reason.” It is not a proper ground for granting a review 
that a Judge by going through the evidence a second time might 
arrive at a different conclusion. 

@hunder Chum v. Loodunram Deb, [1876] 25 W, Ra 324. 


Sital Prasad Ghosh, for the respondents——The order of 21st 
January 1915 did not fully dispose of all the objections of the res- 
pondents, Not being a final judgment it was open to be reconsi- 
dered with a view to a complete adjudication of all the matters in 


dispute. K 


The grounds upon which the review was sought came under the 
clause, “ for any other sufficient reason.” Those words have no- 
where been defined. The language used is of very wide import 
and, the intention of the Legislature was to give the widest discre- 
tionary powers to the courts to entertain an application for review 
upon grounds which it might deem to be sufficient. The later 
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order of the Judge has been passed after a full and complete CIVIL 
consideration of all the facts and circumstances of the case. The 1915 
former order was more or less summary and required to be recon- DINDA 
sidered in furtħerance of the ends of justice. PRASAD 
Y, 
The judgment of the Court was delivered by RAGHUBIR 
SARAN 
CHAMIER, J.—This is an appeal by leave of the court under -_— 
Chanter, J. 


section 46, sub-section (3) of the Provincial Insolvency Act against 
an order of the District Judge of Meerut, allowing an application 
presented by the respondents for review of a previous order, where- 
by the appellant’s half-share ina brick-kiln had been released from 
attachment and declared not to be available as assets for the pay- 
ment of the debts, of one Abdul Hag, who had been declared an 
insolvent. On June 27th, 1914, Abdul Haq applied to be declared 
an insolvent and named eleven creditors, among whom were the two . 
respondents Raghubir Saran and Badr-ud-din. On August 27th, 
he was adjudicated an insolvent and on September 24th, the 
Deputy Nazir of the court was appointed receiver. The receiver 


attached or took possession of the brick-kiln, whereupon the appel- 
lant objected saying that the brick-kiln was his property. He ex- S 
plained that it had been the property of himself and his partner l 
Abdul Haq and that Abdul Haq had on March 26th, 1914, trans- 
ferred to him his haļf-share in the brick-kiln for valuable consider- 
ation. Thereupon the District Judge directed that the sale of the 
brick-kiln which had been ordered should be postponed. The ap- 
pellant had brought a suit in the Subordinate Judge’s Court for 
a declaration of his title as owner of the brick-kiln against Ram 
Chander and the insolvent.- The District Judge accepted the ap- 
pellant’s admitted half-share in the brick-kiln as sufficient security 
for any loss which might result from the postponement of the sale 
and thereupon the respondents Raghubir Saran and Badruddif 
presented a petition objecting to the acceptance of Binda Prasad’s 
half-share as security and alleging that thg transfer of the insol- 
vent’s half-share to him was voidable and should be set aside 
under sections 36 and 37 of the Insolvency Act. January 19th 
was fixed for hearing and ultimately the case was taken up on the 
2ist when the District Judge rejected the petition of Raghubir . 
Saran and Badruddin and released the whole of the brick-kilf from 
attachment, finding that the sale by the insolvent of his half-share 
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in the brick-kiln to Binda Prasad was valid and couid not be set 
aside. Six days later Raghubir Saran and Badruddin presented 


_a petition to the District Judge for review of the order just men- 


tioned. Notice was issued and the District Judge on February 
roth, 1915, granted the application for review, set aside his order of 
January 21st and fixed a date for the further hearing of the case 
noting that the parties should produce evidence regarding the good 
faith of the transaction which had been impugned. The District 
Judge ordered the re-attachment of the brick-kiln and directed the 
receiver to sell the bricks as soon as possible and deposit the pro- 
ceeds in court. It is against this order that the present appeal was 
filed. On the application of the appellant the sale of the bricks was 
postponed pending the disposal of this appeal. e 


On behalf of the appellant it is contended that the respondents 
Raghubir Saran and Badruddin showed no sufficient cause for a 


°” eeview of the order of January 21st, 1915. It was not suggested in 


their petition, and it is not suggested now, that they discovered any 
new and important matter or evidence which was not within their 
knowledge or could not have been produced by them before the 
order of January 21st was passed. Nor was it suggested that 
there was any mistake or error apparent on the face of the 
record. When the respondent’s learned pleader was asked by 
this Court to state the ground on which the application for 


_review was based, he said that a review had been asked for “ for 


other sufficient reason” within the meaning of Order 47, Rule 1 
of the Civil Procedure Code. From the application it appears to us 
that the ground for review, if there was a ground at all, was that 
ifthe District Judge allowed the applicants another opportunity 
of producing evidence they might persuade him that the view 
taken by him on January 21st was erroneous. The District Judge 
in granting the application for review and setting aside his previous 
order does not say that he is satisfied that his previous order was 
wrong, and does not fh any way indicate his reason for allowing 
the application beyond this that he thought that there was a case 
for further enquiry. It seems to us that no sufficient ground was 
made out fora review of.the previous order. An attempt was 
made pn behalf of the respondents to show that the question of the 
validity ofthe transfer of half of the brick-kiln was not considered 
by the District Judge before passing his first order; but an examin- 
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ation of the order shows that the District Judge did apply his mind 
to that very- question. He refers at the beginning of his order to 
the application of November ‘oth, 1914, and says that the question 
is whether the transfer to Binda Prasad should be cancelled under 
section 36 of Insolvency Act. It is therefore quite clear that the 
question was before the court and was decided upon such materials 
as were available. Under the circumstances we do not think that 
the application for review should have been allowed. We there- 
fore allow the appeal and set aside the order of the District Judge 
dated February 10th, 1915 with costs. It appears tous that the 
appeal has been over-valued. We fix the Vakil’s fee in this Court 
at Rs. 50, fifty rupees, only. 


B. K. M. : Appeal allowed. 


KHELAWAN KOER] (Defendant) 
VEFSUS ` 
ABDUL RAHIM (Plaintif) 
Appeal—Pre-emption-a-Vendee applying to withdraw money—~Second application 


saying that he has changed his mind and would not withdraw—Acceptance 
of decree. 


A vendee applied to withdraw the money deposited by the pre-emptor. 

He again made another application saying that he had changed his mind 

and would not take the money deposited and then filed an appeal against 

the decree. Held that by simply making the application to withdraw 

the money the defendant did not accept the decree and did not lose his 

right of appeal. Anant Das v. Ashburner, I. L. Ra, 1 All, 267, Moonshee 

Ameer Ali v. Maharanee Indexjeet Singh, 14 M. 1. A., 203, distinguished. 

SECOND APPEAL from a decree of Babu Srish Chandra Basu, 

Additional Judge of Gorakhpur, confirnying a decree of Babu 
Radha Krishna, Munsif of Deoria. 


Claim for recovery of possession. 
The court of first instance decreed the claim. 
The lower appellate court confirmed the decree. ° 


Defendant appealed. 
3% S.A. No. 610 of 1914. 
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Iswar'Saran and Parmeshwar Dayal, for the appellant. 
M. L. Agarwala, for the respondegt. 


The following judgment was delivered by 


KNOX, J.—In the court of first instance the plaintiff who is 
here respondent, instituted a suit for pre-emption stating that he 
was entitled to pre-empt both under the Muhammedan Law and 
the village custom. ‘The court of first instance held that the 
plaintiff was entitled to pre-empt and gave him a decree accordingly, 
The date on which he granted the decree was the 20th of August 
1913. From that decree the defendant filed an appeal on the 3rd 
of November 1913. That appeal was within time as the vacation 
intervened. Upon the court proceeding to hear the appeal a 
preliminary objection was taken on the part of the plaintiff to the 
effect that the defendant had accepted the decree and-could no 
qnger appeal from it. The acceptance was said to be on this wise, 
namely, that on the 5th of September 1913, which was within the 
month of the period granted to the plaintiff to deposit the pre-emp- 
tion money, the defendant applied to withdraw the money which 
had been deposited. Along with the application to withdraw the 
money he filed an application stating that he was willing to accept 
this money and asking that it be given to his pleader Munshi 
Wajid Ali. Upon this application the court passed an order that 
the*money should be paid, but before it was actually paid the 
defendant had filed a second application stating that he had 
changed his mind, would not now accept the money and had in 
fact on the 3rd November filed this appeal. The lower appellate 
court hefd that the defendant could not be allowed to blow hot 
and cold and that by his first application he had accepted the 
decree and dismissed the appeal. The defendant now comes to 
thfs Court and says that by what he did he had not lost his right 
to appeal. No authority has been cited to me either one way or 
the other except the case of Anant Das v. Ashburner and Co. (}), 
and that of Moonshee Ameer Alt v. Maharanee Inderjeet Singh (3), 
‘Neither of the cases cited appears to be in point. The facts which 
govern them are quite distinct from those which govern this appeal. 
There was no.agreement in the present case on the part of the 
defendant by which he is precluded from filing an appeal. This - 

(3 [3876] 1. L. Rọ, 1 All, 267, (2) [1871] 14 Moo. 1. A., 203. 
/ 
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being so and the appeal having been disposed of by the lower 
appellate court on a preliminary point which is now reversed, I 
remand the case to the lower appellate court with directions to 
re-admit the appeal under its original number in the register and 
proceed to determine it in accordance with law. Costs will abide 
the event. 


- PHUL KUAR (Plaintif) 
; VErSUS 

HASHMATULLAH KHAN AND ANOTHER (Defendants)* 
Code of Civil Procedure (Act V of 1908), Order 9, rule 9—Plaintiff absent— 
Whether court could decide the suit on merits. 


When the plaintiff and his pleader are both absent and the court does 
not intend to give them any opportunity of appearing it ought not to 
decide the suit on the merits it should dismiss it for default of appearance, 


FIRST APPEAL from an order of Babu Banke Behari Lal, 
Subordinate Judge of Aligarh. 
Plaintiff appealed. 
Lakshman Rao Dube, for the appellants. 
Girdhari Lal Agarwala, for the respondents, 
The judgment of the Court was delivered by 
RICHARDS, C, J.—This is an appeal against an order refusing 
to entertain an application under Order 9, Rule g of the Code of 
Civil Procedure. The facts are as follows :—The suit was a suit 
to recover a large sum alleged to be due on foot of two mortgages. 
- One of the pleas raised by the defendant was that the plaintif 
‘had not obtained a succession certifiggte to collect the debts. 
There seems to have been some unavoidable delay in obtaining 
the certificate for which the plaintiff was not responsible, and the 
court after hearing witnesses had allowed the plaintiff time to 
obtain a certificate on a number of occasions. Finally the 17th 


of July 1914, was fixed. On that day “neither the plaintiff nor 
*F. A. F. O. No. 12 of 1915. 
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the plaintiffs pleader appeared. The court proceeded to decide 
the case on the metits. It found that the bond was duly execut- 
ed that the amount was due but that the succession certificate, 
not having been obtained, the plaintiff was not entitled to succeed. 
The court made a decree dismissing the suit with costs. The 
plaintiff then made an application under Order 9, Rule 9. The 
learned Subordinate Judge was of opinion that Order 9, Rule 9 
did not apply and dismissed the application with costs, It is from 
this order that the present appeal is taken, 


Order 17, Rule 2 provides as follows:—“ Where on any 
day to which the hearing of the suit is adjourned, the parties 
or any of them fail to appear, the court may proceed to 
dispose ofthe suit in one of the modes directed in that behalf 
by -Order 9 or make such other order as it thinks fit.” In our 
opinion if the court intends to dispose of the case where 
neither the plaintiff, nor the pleader, appears on a day to 
which the hearing of the suit has been adjourned, it must make 
an order under Order 9, Rule 8. It is not entitled to proceed to 
decide the suit on the merits. It is contended that the concluding 
words of the rule “or make such order as it thinks fit” entitle 
the court to decide the case. We do not think that this is the 
true construction ofthese words. In the very next rule where it 
is intended that the court should decide the suit the words used 
are different. The court is directed to “ proceed to decide the 
suit forthwith.” In our opinion, therefore, the court below ought 
not to have decided the suit on the merits but ought if it did not 
intend t6 give the plaintiff or her pleader any other opportunity 
of appearing, to have dismissed the suit for “default of appear- 
ance.” Had it done so, the plaintiff would have hada right 
to*make an application under Order 9, Rule 9 and that application 
would have been decided on its merits. It is contended on 
behalf of the respondgnts that the court, rightly or wrongly, 
having made a decree the proper remedy was to appeal from the 
decree. There is considerable force in this argument. We find, 
however, that when the application was made to the court below, 
the applicant asked that the application should be treated as an 
application for a review of judgment. We think under the pecu- 
liar circumstances of this case and having regard to the fact that 
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the decree of the court below was not justified by law, it ought to 
have treated the application as one for a review of judgment, 
particularly when the plaintiff's pleader asked that, that should 
‘be done. We think the justice of the present case will be met 
by sending back the case to the court below with directions to 
treat the application as one for review of judgment. It is stated 
that there is already pending an application for a review of judg- 
ment in the court below. If this be the case the court can put up 
both miatters and dispose of them at the same time. We accord- 
ingly allow the appeal, set aside the order appealed from and 
remand the case-with directions to the court below to re-admit 
the application and treat it as one for review of judgment. We 
make no order as to costs, 


Appeal decreed, 


JAI DEBI 
VETSUS 


EMPEROR.*® 


Libel—Publication of Statements made in a memorial to Lieutenant Governor 


~—Kepeated before officers deputed to make enqutry. 


The applicant made certain defamatory statements about one K ina 
memorial to the Lieutenant Governor who ordered an enquiry. The 
applicant was called by the officers who were appointed to enquire into 
the truth of the allegations and repeated the statements. Held that 
there was a publication of the libel made in the memorial and the appli- 
cant was guilty of both making and publishing the libel. 

CRIMINAL REVISION from an order of Syed Muhammad Adi 
Esq., Sessions Judge of Moradabad. 


Satya Chandra Mukerji, for the applicagt. 


R. Malcomson (Assistant Government Advocate), for the 
Crown. : : 
`. The following judgment was delivered by 

BANERJI, J.—This is an application for the revision of the order 


of the learned Sessions Judge of Moradabad, affirming the convic- 
* Cr. Rev. 146 of 1915. 
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tion of the applicant for an offence under section 500 of the Indian 
Penal Code, It appears that the applicant Musammat Jai Debi 
presented an application to His Honour the Lieutenant Governor 
in which she charged the complainant Mr, Krishna Chandra Joshi, 
Deputy Collector, with instigating her opponent Kaliyan Rai to 
bring false charges against her. An inquiry was ordered and 
Mr. Nanavati, the Collector of Budaun, sent for the applicant and 
she appeared .before him and repeated what she had said in her 
memorial and added that Mr. Krishna Chandra Joshi had asked for 
a bribe from her which she had refused to give. A further enquiry 
was held by Mr. Ingram, the successor of Mr. Nanavati, and be- 
fore him also she apparently repeated what she had stated in her 
memorial to His Honour the Lieutenant Governeér. It was in regard 
to these statements that she was prosecuted and she has been con- 
victed on three separate charges, namely, (1) of the statement made 
in the memorial to His Honour the Lieutenant Governor, (2) the 
statement made before Mr Nanavati ; and (3) the statement made 
before Mr. Ingram. It isurged that she could not be convicted 
on three different charges, because the statements made before 
Mr. Nanavati and Mr. Ingram cannot be deemed to be a publica- 
tion of the libel inasmuch as she mace the statements in answer to 
questions put to her. I am unableto agree with this contention. 


There was no obligation on the applicant to nfake any statement 
to Mr. Nanavati imputing dishonesty and bribery to Mr. Krishna 
Chandra Joshi, and there was equally no obligation on her to make 
defamatory statements in regard to that officer before Mr. Ingram. 
The statements made by her were clearly publications of the ori- 
ginal defamatory statement made in the memorial to the Lieuten- 
f ant Governor and there were thus three separate publications of the 
lipel. The case does not fall within any of the exceptions to sec- 
tion 499 of the Indian Penal Code. °As the learned Sessions Judge 
has pointed out, exception (2) has no application as there was no 
expression of opinion. As to exception (8) there was nothing to 
show that she acted in good faith. The applicant was therefore 
rightly convicted on three different charges, and I see no reason 
tointerfere with the decision of the court below. I accordingly 
_dismiss the application, 


Application dismissed, 
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MAKHDUM BAKHSH AND ANOTHER (Defendants) 
VErSUS 


SHAUKAT ALI (Platntif’) è 


Negotiable Instruments Act (XXVI of 1881) sections 13, &89—Matertal altera- 
tion— Finding that payment made—Sutt in time whether alteration or 
not—Revision, : j 

The defence to a suit upon a promissory note was that the date had been 
altered so as to bring the suit within time. The Court of Small Causes 
held that, even if the promissory note was executed on the date which is 
said to have been altered, the suit was within time by reason of the 
defendants paying interest within three years of the suit, Meld that the 
promissory note not being a negotiable instrument the principles embodied 
in section 87 of the Negotiable Instruments Act did not apply, and substan- 
tial justice having been done the High Court, in revision, was not 
justified in calling for a finding on the issue whether there was any 


material alteration. 
-CIvIL REVISION from an‘order of Babu Ram Chandra Chau- 
dhri, Judge of the Court of Small Cases of Allahabad, 
Parmeshwar Dayal, for the applicants. 
Satya Chandra Mukerji, for the opposite party. 


The following judgment was delivered by 


PIGGOTT, J.—This was a suit before the Court of Small Causes 
at Allahabad. The claim was on a promissory note which, as 
brought into court, purported to be dated November the 28th 
191r. The defendants alleged that the real date was the 28th of 
November 1910, and that the last figure of the year had been 
dishonestly altered in order to bring the suit within limitation. 
They also pleaded payment in full. The learned Judge of the 
court below observed that from the appearance of the paper it did 
seem as if the last figure of the date at the foot of the pro-note 
in suit had been originally written as a cipher and changed to the 
figure 1. He came to no finding as to whether this had been 
done dishonestly, or indeed as to whether it had been done after 
the execution of the note, or as to the date on which the note was 
actually executed. He held it proved that there had been a pay- 
ment on account of interest made one year subsequent to the 
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execution of the note, so that the suit was within time whether 
the pro-note in question was in fact executed on November the 
28th, 1910 or 1911. He found against the defendants that no pay- 
ment was proved over and above the one payment of R's. 17 already 
referred to. Upon these findings he decreed the plaintiff's claim. 


The defendants have brought the matter before this Court .in 
revision. They contend that the pro-note in suit, having been 
materially altéred, is void as against them and no suit is maintain- 
able in respect of the same. 


The real question is whether I ought to set aside the decree 
passed by the court below and remand the case for enquiry as to 
whether there has or has not been any materal alteration in the 
terms of the pro-note in suit since its execution. If the point 
was one clearly covered by Statute Law I should feel it my duty 
to interfere ; but the provisions of section 87 of the Negotiable 
Instruments Act (No. 26 of 1881) are expressly limited to “ Negoti- 
able Instruments” as defined in section 13 of the same Act. The 
pro-note in suit was not payable to the plaintiff or his order, and was 
therefore not a “negotiable instrument.” It has been contended 
before me that the principle embodied in section 87 of the Negoti- 
able Instruments Act has been applied, on the authority of English 
cases and on principles of justice, equity and good conscience, to 
mortgage deeds, simple bonds and other documents which are not 
negotiable instruments. The authorities in this Court on the point 
seem to be Ganga Ram v. Chandan Singh (1) and Mangal Sen v. 
Shankar Sahai (2). I do not think the point so clear as to 
justify my interference in revision in a case in which, on the 
findings of fact recorded by the court below, justice has been done 
between the parties. I dismiss this application. 

2 


(1) [1881] L L. R., 4 All., 62. (2) [1903] I. L. R., 25 All, 580. 
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RAM RAJA DAT CRIMINAL 
versus 1915 
SHEO DAYAL.” April, 30. 


Code of Criminal Procedure (Act V of 1898), section 195—Sanction—Revision PIGGOTT, J. 
Fower of superior court, 


An application under cl. (6) of the Code of Criminal Procedure is not an 
application in revision and a court of superior jurisdiction, whose jurisdic- 
tion is invoked under that section, has power to reconsider the entire 
matter Gn the merits on a complete review of all the facts. 
CRIMINAL APPEAL from an order of Babu Banke Behari Lal, 
Sessions Judge of Banda. e 


R. K. Sorabji, for the applicant. a 

Pearey Lal Banerji and Krishna Narain Laghate, for the 
opposite party. 

_The following judgment was delivered by . 


PIGGOTT, J.—This is an application under the sixth clause of Piggott, J. 
section 195 of the Code of Criminal Procedure, asking this Court 
to revoke an order passed by the Sessions Judge of Banda, sanc- 
tioning the prosecution of one Ram Raja Dat for having com- 
mitted the offence of giving false evidence in a deposition made 
by him on the r2th of August 1914 in the court of a Magistrate sub- 
ordinate to that court. The case came before the Sessions Judge 
in appeal and hence he has dealt with the application for sanction: 
He was fully empowered to do so; but it is worth noticing that 
the evidence given by Ram Raja Dat was believed and acted upon 
by the Magistrate who heard jt.- I wish also to note that I look 
upon an application under section 195, clause (6) as standing 
on a very different footing from an applegion in revision. The 
right conferred by the clause above mentioned may not be exactly 
a right of appeal, but it is strongly analogous to such right. I think 
the legislature intended that a court of superior jurisdiction. whose 
jurisdiction was invoked under section 195, clause (6), of the Code . 
of Criminal Procedure, should reconsider’ the entire matter ‘on. the 


* Cr. A. No. 275 of 1915. 
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CRIMINAL merits and, while allowing all reasonable weight to the opinion of 


1915 the court below, should nevertheless reconsider ‘the question of the 





Ram Raya Propriety of the order of sanction on its merits, upon a complete 
par review of the entire facts. The proceedings out of wHich the matter 
SHEODAYAL now before me has arisen have been of considerable duration and 


occupied the attention of several courts, 


Piggott, J, 
[The judgment then proceeds to discuss fully the facts and the 
evidence]. + 
I do not think this is a suitable case for a prosecution and I 
revoke the order of sanction passed by the court below, 
Sanction, revoked. 
č ABDUL GHAFFAR (Defendant) 
oe VETSHS 
191% NUR JAHAN BEGAM (Plaintif) 
April, 28. AND MUMTAZ-UD-DIN & OTHERS (Defendants)? 
Fete Limitation Act (IX of 1908), articles 62, 120—-Succession certificate obtained 


Fewer j. by brother of deceased— Money reatised—Sutt by widow of deceased more 


„than three years after. 

The appellant in 1903 obtained a succession certificate in respect of 
certain debts due to his deceased uncle and realised some of those 
debts. In 1y13 his brothers widow brought the present action claiming an 
account of all sums received by him as holder of the succession certificate 
and recovery of her husband’s share, her husband having died after the 
succession certificate was obtained. Held that the article of the Limita- 
tion Act, applicable to the suit was 62 and nof 120 and the suit having 
been brought more than three years after the realisation of the money 
was barred by limitation. Aming Bibi v, Naym-un-nessa, 13 A. L. J. 
R., 255, Parsotam Rao v. Radha Bai, 13 A. L. J. R, 407, Masih-ud-din V. 
Imtias-un-nissa, 12 q. L. J. R., 1256, Mohammad Wahab v. Mohammad 
Amir, l. L. R, 32 Cal., 527 followed, Umardaras Ali Khan v. Wilayat 
Ali Khan, 1. L. R., 19 All, 169, distinguished. 

FIRST APPEAL from an order of Babu Srish Chandra Basu, 


District Judge of Budaun. 
Ng&jm-ud-din died in 1901 leaving among other heirs two ne- 
° phews Abdul Ghafar and Zahir-ud-din. Abdul Ghaffar obtained, 
i * F. A, F. O, No. 2 of 1915. 


VOL, XIII] HIGH COURT 687 


in March 1903, a succession certificate entitling him to realize  Civm 
certain debts due to Najm-ud-din deceased. Zahir-ud-din died in 1915 
December 1906 and his widow Musammat Nur Jahan Begam ARDU: 
succeeded to his property. In July 1913 she brought a suit against GHAFFAR 
Abdul Ghaffar for rendition of account of all sums collected by him, 
on the authority of the succession certificate, on behalf of all the 
heirs and for recovery of hér deceased husband’s share of those 
sums. In the suit it was found that Abdul Ghaffar had not received 
any such sum within three years of the suit, and applying Art. 62 
of the Limitation Act, the Subordinate Judge dismissed the suit as 
barred by limitation. On appeal the District Judge holding that 
Art. 120 applied to the case remanded the suit. The defendant 
appealed to the High Court. 


v, 
NUR JAHAN 


S. A. Haidar, for the appellant——The case is governed by 
Art. 62 of the Limitation Act. Any sum of money received by 
the appellant by virtue of the succession certificate was moneys * 
received by him for the use of all the heirs entitled to a share in it; 
in other words, the suit is in the form of an action for money had 
and received and falls within Art. 62 of the Limitation Act. . 


[PIGGOTT, J.—What do you say to the applicability of Art. 
123 to this case ?} 


It was held in the case of . 
Umardaras Ali Khan v. Wilayat Ali Khan,|1896)1. L R. 19 All, 169, 
that Art, 123 does not apply to a case like the present, where the 
defendant is not a person who either as an executor or an ad- 
ministrator represents the estate of a deceased person and ig under 
a legal obligation to distribute shares to those entitled to them. 


Section 10 ofthe Limitation Act applies to express trusts and 

has no application to this case. „Admittedly there was no expres$ 
trust. The mere fact of a man S obtaining a succession certificate 
does not make him a trustee, . Tne case of 

Amina Bibi V. Najm-un-nissa 11915} 13 A. $. J. R., 255, 
is in all respects similar to the present case and I rely on it and 
also on 

Kundun Lal v. Bansi Dhar, [1880 I. i. R., 3 AlL, 170, is 


Mahomed Wahab v. Mahomed Ameer, [1905] I. L. R., 32 Cal., 527 
Masih-ud-din v, Imtias-yn-nissa, (1914) 12 A. L. J. R., p. 1256, 
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The plaintiff has treated the defendant as an agent on her 
behalf. No relation of principal and agent existed between 
Zahir-ud-din the husband of the plaintiff and the defendant. By 
obtaining the succession certificate the defendant dłd not become 
an agent on behalf of the other heirs. Even assuming for argu- 
ments sake that an implied agency was created that agency 
terminated, under section 201 of the Contract Act, on the death of 
Zahir-ud-din which took place more than three years before the 
suit which would thus be barred by Art. 89 of the Limitation 
Act. There was no renewal of agency, much less a fresh agency, 
between the widow of Zahir-ud-din and the defendant. 


S. M. Mir, (with him Sundar Lal), for the respondent.—The 
present case is covered by the ruling in 
Umardaras Alt Khan vy. Wilayat Ali Khan, [1896] ILL. R, 19 All, 


169, : 
which lays down that article 120 of the Limitation Act, and not 


article 62 is applicable to a case like the present. That ruling is 


_ founded on the authority of the Privy Council case of 


Mahomed Riasat Ali v. Hasin Banu, [1893] 1. L. R, 21 Cal, 157, P. C. 

“In that case the Privy Council laid down that there was no 
article of the Limitation Act, applicable to cases of this nature 
except article 120. It. must be taken, therefore, that their Lord- 
ships of the Privy Council considered the question of the appli- 
cability of article 62 and held it to be inapplicable, although no 


express reference is made to it. 


Thefact that the defendant, as one out of several heirs entitled 
to share in the assets of Najm-ud-din, obtained a succession certi- 
ficate and realized monies belonging to all the heirs by virtue of 
i¢ makes him, to all intents and purposes, a trustee of those monies 
for the benefit of those heirs; and no period of limitation can. bar 
a suit ‘against him. He realized the monies while holding a 
fiduciary character. 

The defendant’s position was at least that of an agent with 
regard to the other heirs, and among them, Zahir-ud-din. His 
position of agency continued after the death of Zahir-ud-din, with 
regard to the latter's representative, namely, the plaintiff. 

Gurudas Pyne v, Ram Narain Sahu, [1884] LL, R, 10 Cal, 860, P, C. 
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The casein I. L. R, 3 All, 170 which is relied on by the Civil 
appellant was not followed in the casein I. L. R., 19 All., 169. fore 


1915 
S. A, Haidar, was heard fn reply. ABDUL 
The judgment of the Court was delivered by CHARA 


CHAMIER, J.—This is an appeal against an order of remand N¥® Tasca 
passed by the District Judge of Budaun. The facts are that one Chamier, J 
Najm-ud-din died in July 1901, leavinga widow Zeb-un-nissa, a 
brother Hamid-ud-din, and two nephews Abdul Ghaffar and 
Zahir-ud-din. In March 1903, Abdul Ghaffar obtained a succession 
certificate in respect of the debts due tothe deceased. Zahir-ud-din 
died in 1906, and his rights devolved directly or inditectly upon 
the plaintiff respondent Nur Jahan Begam, who in July 1913, 
brought the present suit against Abdul Ghaffar claiming an account 
of all sums received by him as holder of the succession certificate, 
and payment of what might be found due to her. The Subor- 
dinate Judge dismissed the suit, holding that it was governed by* 
article 62 of First Schedule to the Limitation Act, and was 
barred by that article, inasmuch as it was proved thatnosum had 
been received by Abdul Ghaffar within three years of the suit, On 
appeal the District Judge held that the suit was governed not 
by article 62 but by article 120 and remanded the suit for trial on 
the merits. 


The District Judge has relied upon the decision of this Court 
in Umardaras Ali Khan v. Wilayat Ali Khan (1). The facts of 
that case do not differ in essential particulars from the facts of the 
present case, except that the defendant in the present case obtain- 
ed a succession certificate whereas the defendant in that ease does 
not seem to have done so, The court was disposed to follow the 
decision in Kundan Lal v. Bansidhar (2), but considered itself 
bound by the decision of the Privy Council in Mohammad Ryasat 
Ali v. Hasin Banu(), to hold that the suit was governed by Article 
120. It seems to us that the decision of the Privy Council in the - 
‘case mentioned had no application to Sne facts of the case of 
Umardaras Ali Khan v. Wilayat Ali Khan(!), The case before 
the Privy Council was one in which the widow of one Mosheraf 
Ali claimed the moveable and immoveable property of her husband 

(1) [1896] I. L. Rọ, 19 All, 169. (2) [1886] I. L, R, 3 Alls, 170, 
(3) [1893] L L. R., 21 Cal., 157, s 
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from a brother of the deceased who had taken possession, Their 
Lord-ships held that the claim to cash and moveables was governed 
by Article 120, Article 62, which of colirse had no application to the 
claim for moveables, does not seem to have been mentioned at all. 
The cash in question had not been received from any one, but had 
been seized by the defendant upon his brother's death. We do 
not think that the decision of the Privy Council obliges us to hold 
that such a case as this is governed by Article 120. In the recent 
case of Amina Bibi v. Najin-un-nissa (1), it was held that a suit like 
the one before us was governed by Article 62. In his judgment ir 
that case TUDBALL, J. referring to the case of Umardaraz Ali 
Khan v. Wilayat Ali Khan said that Article 62 was not men- 
tioned at all in the judgment in that case, but he must have over- 
looked the last paragraph of the judgment at page 172 of the report, 
where Article 62 was mentioned and was held to be inapplicable 
„On the strength of the decision of the Privy Council. The decision 
in the case of Umardaras Ali Khan v. Wilayat Ali Khan isa 
direct authority in favour of the respondent’s contention, but for 
the reason already stated we think that the court was wrong in 
supposing that the point was covered by the-decision of the Privy 
Council. l 
We prefer the later decision in the case of Amina Bibi v, 
Najm-un-nissa which is supported by the decisions in Parsotam Rao 
Tahtia v. Radha Bat (2), Masth-ud-din v. Imtias-un-nissa Bibi (3), 
and Mohammad Wahab v. Mohammad Amir (4). The circumstance 
that the defendant appellant held a succession certificate does not 
appear to us to differentiate the case from cases in which one of 
several heirs receives payment of a debt due to the deceased 
though he does not hold a succession certificate. In our opinion 
the Subordinate Judge was right in holding that the suit was bar- 
réd by limitation, We allow this appeal set aside the order of the 
District Judge and dismiss the suit with costs throughout, 


B. K, M. q : _ Appeal decreed, 
(1) [1915] 13 A. L. J. R, 255. (2) [1915] 13 A. L. J. R., 407. 
(3) [1914] 12 A. L. J. Rẹ 1256. (4) [1905] I. L. R, 32 Cal, 527. 
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‘. : 
MADHO SONAR 
VETSUS 
EMPEROR* 
Fenal Code (Act XLV of 1860), sections 165, 166, 353— Provisions of sections 
165, 166 not complied with—Reststence to search, 


The Sub-Inspector of Kuraon sent an intimation to the Sub-Inspector 
of Manda that he intended to search a house within the jurisdiction of 
the latter officer, and secured the presence of a constable to help him in 
carrying on the search, but the constable had no authority from his Sub- 
Inspector eithef verbal or in writing. Held that the provisions of sections 
165 and 166 were not complied with and a person resisting the search 
was. not guilty of an offence under section 353, Indian Penal Code. 


CRIMINAL REVISION from an order of S. R. Daniels Esg.. 
Sessions Judge of Allahabad. 


The facts. were shortly these :— 


The applicant resided in village Bharathganj within the limits 
of the police station of Manda. The Sub-Inspector of Kuraon, 
an adjoining police station, on receiving information that certain 
stolen properties were in the applicant’s house, went to the village 
Bharathganj accompanied by two constables, one of whom was 
from Manda police station, and wanted to search the applicant’s 
house. The applicant objected to their searching the house in 
the absence of his father and brother, and attempted to bar their 
way into the house. It was also alleged that the applicant struck 
the constables with his fist when. they attempted to force their 
way in. The applicant was challaned and convicted under section 
353 of the Indian Penal Code, by a Magistrate of first class, ©n 
appeal the conviction. and sentence was upheld. 


The applicant applied in revision to the High Court, 

Iqbal Ahmad, for the applicant :— 

The Sub-Inspector of Kuraon police station had no authority to 
conduct a search outside the limits of his own station. Section 165 


of the Code of Criminal Procedure prescribed the procedure to 
be followed in cases in which the officer in charge of one police. 


*Cr. Rev. No 38: of igts. 
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station desired the search of any place within the limits of another 
police station, 

There was nothing in this case to show that the Sub-Inspec- 
tor ever asked the officer in charge of Manda to cause a search 
to be made in the applicant’s house, nor had it been proved by 
the prosecution that the officer in charge of Manda delivered an 
order in writing to any of his subordinates specifying the place 
to be searched. It was, therefore, submitted that the provisions 
of section 168, read with sub-clause 3 of section 165 of the Code 
of Criminal Procedure were not complied with, and the search 
was absolutely illegal. The police officers in attempting to force 
their way into the applicant’s house were in the position of pure 
trespassers, and the applicant was within his rights in using the 
necessary force to prevent their entrance into the house. He cited 

Mukhtar Ahmad and another v. Emperor, [1915] 13 A. L. J. R., p. 439. 
eR. Malcomson (Assistant Government Advocate), for the Crown. 

The lower court had found as a fact that the Sub-Inspector 
of Kuraon did invoke the assistance of the Sub-Inspector of 
Manda, and the latter, as he was entitled to do, deputed his 
subordinate constable to conduct the search. But, if as a matter 
of fact the provisions of sections 165 and 166 of the Code of 
Criminal Procedure were not complied with, the search was not 
in accordance with law. i 


The following judgment was delivered by 


PIGGOTT, J.—The conviction in this case has been had under 
section 353 of the Indian Penal Code. It lav on the prosecution 
to prove*that the public servants assaulted, namely the police 
constables Nazir Husain and Darsan Singh, were in the execution, 
or in the lawful discharge of their duty as such public servants 
at*the time when the assault was committed. They were 
endeavouring to search the house of the applicant, Madho Sonar, 
Not only is it not provgd by the evidence on the record that the 
provisions of section 166, read with clause (3) of section 165, of 
the Code of Criminal Procedure had been complied with, but as 
a matter of fact a breach of those provisions becomes patent on 
an examination of the evidence given by Sub-Inspector Taj Dat 
Pande &nd constable Darsan Singh. The Sub-Inspector seems 
to have acted under a belief, and probably quite a dona fide belief, 


$ 
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that it was sufficient compliance with the law if he sent intimation 


` to the Sub-Inspector of Manda police station of his intention to 


conduct a search within the limits of the latter’s jurisdiction and 
secured the ‘presence at the search of a constable belonging to 
the Manda police station. This is not sufficient compliance with 
the law. Apart from the fact that police constable Darsan Singh 
had no order in writing from the Sub-Inspector of Manda direct- 
ing him to make the search, it is obvious enough from his evi- 
dence that he had received no order, either written or verbal, 
from his own Sub-Inspector. He thought he was doing his duty 
in coming to the assistance of the Sub-Inspector from another 
circle on reeeiving an intimation from the latter that his presence 
was required. It’ is no doubt of great importance that police 
officers in the discharge of their duty should receive the protection 
of such sections as 353, 333 and 332 of the Indian Penal Code ; 
but in order to entitle them to the protection of those sections 
police officers must comply scrupulously with the provisions of 
the law, particularly when they undertake an act such as search- 
ing a house against the will of the owner. In the present case 
the conviction under section 353 cannot be maintained. No 
doubt on the evidence some lesser offence was probably com- 
mitted by the applicant Madho Sonar; but it would seem 
that he has been undergoing sentence of imprisonment for more 
than a month, so that I do not think it necessary to go further 
into the question with a view to deciding whether he can be 
convicted of somie lesser offence. In so far ashe may have 
been guilty of any breach of the law in opposing the police 
officers, I have no doubt that he has been quite sufficiently 
punished by the imprisonment which he has already undergone, 
I set aside the conviction and the sentence in this case and direct 
that the applicant Madho Sonar be released. 


I A. , Conviction set aside. 
x A 
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TALAIMAND SINGH AND OTHERS (Plaintiffs) 
UVErsUs : 


GOBIND SINGH AND OTHERS (Defendants)? 


Provincial Small Cause Courts Act (IX of 1887), Articles 41, 42—Money paid 
for redemption by one of several mortgagors—Contribution—F urisdiction. 
A decreé was obtained for sale of certain mortgaged property belonging 
to the parties. The plaintiffs paid up the decree and brought the present 
suit.for recovery of a proportionate part of the decree from the defendants 
in the.court of Small Causes. Held that the suitin substance being a 
suit by one of several-joint mortgagors for contribution in respect of 
money paid by him for redemption of the mortgaged property, the Small 
Cause Court had no jurisdiction to entertain it and the fact that the 
plaintiffs had themselves instituted it in that court gave it no jurisdiction. 
CivIL REVISION from an order of Pandit Suraj Narain Majju, 
Judge of the Court of Small Causes of Azamgarh, 
Hameed-ul-lah, for the appellant. 
Iqbal Ahmad, for the respondent. 
The following judgment was delivered by 


BANERJI, J.—This is.an application for revision and the only 
ground pressed is that the suit was not cognizable by the Court of 
Small Causes in which it was instituted, so that that court had no 
jurisdiction to entertain the suit. In my opinion the plea raised is 
a valid one. There was a decree obtained against the parties to 
this suit upon a mortgage of 1891 which directed the mortgaged 
property to be sold. The plaintiffs’ case was that this property 
belongéd to both the parties and that as it was advertised for sale 
they (the plaintiffs) had to discharge the amount of the decree in 
order to save the property from auction-sale, that they paid on 
account of defendants’ share of the property, a sum of Rs. 353-2-11, 
and that they were entitled to recover this sum from the defendants. 
The suit was to recoyer this sum of Rs. 353-2-11, and a further 
amount, The case is ¢learly one covered by article 41 of Schedule 
II to the Provincial Small Cause Courts Act. It was a suit for 
contribution by a co-sharer in joint property in respect of a pay- 
ment made by him of money due from a co-sharer. If the 
plainttffs’ allegation is true they as co-sharers had to pay money 
payable by the defendants who were their co-sharers in the property 

* Civ. Rev. No, 17 of 1915. 


VOL. XIII] ‘HIGH COURT 695 


and ‘they claimed contribution in respect- of the payment made 
by them. i 

‘In any case it is a suit covered by article 42 being in substance 
a suit by one bf several joint mortgagors for contribution in respect 
of money ‘paid by him for the redemption of the mortgaged ‘pro- 
perty. ‘The effect of the payment alleged'to have been made 
by the plaintiffs -was to redeem the property from the mortgage 
under which it was ordered to be sold. Therefore „the suit was 
one which was not cognizable by the Court of Small. Causes and 
that court had no jurisdiction totry it. It is true that it was the 
applicants themselves who instituted the suitin the Court of Small 
Causes but that did not give the court jurisdiction totry it. I 
accordingly direct that the case be sent back to the court below 
with directions to return the plaint to the plaintiffs for presentation 
in the proper court. As it was the plaintiffs themselves who 
brought the suit in the court below they must bear all the costs of 
the respondents. 


Cause remanded. 


* DORI LAL (Plaintif) 
VETSUS 
. SEWAK RAM AND ANOTBER (Defendants).® 
Negotiable Instruments Act (XXVI of 1881) , section 78— Promissory Note— 
Application of section—Beneficial owner, suit by. 
“Only the person who holds an instrumentin his own name is entitled 
to maintain a suit upon it, whether the instrument be negotiable or 


not. Ramanuja v. Sadagopa, I. L. R., 28 Mad., 250, Subramanya Y 
Arunachala, 18 M. L. J., 186, referred to. 


CIVIL REVISION from an order of Babu Rama Das, Subor- 
dinate Judge of Pilibhit; ` 


Gulzart Lal, for the appellant. 
Sarat Chandra Chaudhri, for the respondents, 
The following judgment was delivered by 


PiGGoTT, J.—This suit was brought upon a promissor note 
executed in favour of one Ram Narain. The plaintiff claims to be 
* Civ. Rev. No, 24 of 1915 
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the true owner of the instrument from the time of its execution, 
and alleges Ram Narain to have been a denaméidar for himself. 
He has also impleaded as defendants the heirs of the ostensible 
payee. After the suit had been decreed by the first court, it was 
dismissed by the learned Subordinate Judge of Pilibhit, on the 
ground that only the ostensible payee can maintain a suit upon 
a promissory note. The Subordinate Judge has supported him- 
self by authority of a Madras case, in respect of which it is 
contended here that the learned Judges who decided that case were 
referring specifically to a negotiable instrument as defined in sec- - 
tion 13 of the Negotiable Instruments (Act XXVI of 1881). I 
find, however, that there is clear authority of the same court on the 
same point in Ramanuja Ayyangar v. Sadagopa Ayyangar (1), and 
in Subramanya Tevan v. Arunachela Tevan (2). According to sec- 
tion 78 of the, Negotiable Instruments Act only the holder of a 
promissory note can receive payment of the same so as to discharge 


‘the maker, and this section applies whether the promissory note 


in question was negotiable or not. The “holder” of a promissory 
note is defined in section 8 of the same Act, and means a person 
entitled i Ais own name to the possession thereof. In the absence 
of any ruling tothe contrary, I am certainly not prepared to hold 
that the learned Subordinate Judge acted with material irregularity 
in the exercise of his jurisdiction, in applying to the decision of 
the question oflaw raised by the pleadings before him a principle 
which has been specifically laid down by one atany rate of the 
High Courts in India, and not dissented from by the court to which 
heis subordinate. I dismiss the application with costs, 
. A pplication dismissed. 
(1) [1904] L L. R, 28 Mad., 205. (2) [1907] 18 M. L. J., page 186. 
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KHESHTRAPAL SHARMA (Plaintif). 
VErSUS F 
PANCHAM SINGH VARMA (Defendant)® 


Trade Mark—Infringement—Advertisement by—Cause of action—Sutt in place 
where advertisement published. 

The defendant, a resident of Gaya, published advertisements and distri- 

buted hand-bills at Muttra in the Agra Judgeship advertising his medicine 

known as ‘ Asli Sudha Sindhu.’ The plaintiff alleged that ‘Sudha Sindhu’ 


was hig registered trade-mark and he brought this suit for injunction in the ` 


court at Muttra for damages. Held that a trade mark could be infringed by 
means of advertisements and_ the cause of action arose partly at Muttra 
and the suit was maintainable there. Yay v. Ladler, 40 Ch. D., 649, 
Bourne v. Swan and Edgar, [1903] 1 Ch. D., 211, Reddaway v. Banham, 
[1896] A. C., 199, referred to. 

CIVIL REVISION from an order of O, F. Jenkins Esq., District 
Judge of Agra. Se F 

The plaintiff stated that he had for many years been making and 
selling in Muttra a medicine which he had named “Sudha Sindhu” 
(“Ocean of Nector ”) ; that he received large orders from the Mufas- 
sil for the medicine in answer to advertisements; that the defen- 
dant, a resident ôf Gaya, had advertised for sale at Gaya a medi- 
cine made by him and named “ Asti Sudha Sindhu” (“Genuine Oc- 
ean of Nector ”); that advertisements of the defendant’s medicine 
had appeared in papers published in Muttra; and in circulars and 
hand-bills distributed in Muttra ; and that the plaintiffs trade-mark 
or trade-name had thereby been infringed by the defendant with 
the object of leading the public to believe that they would get the 
plaintiffs medicine known as “ Sudha Sindhu” from the defgn- 
dant. The plaintiff brought “the suit in Muttra for damages and 
for injunction. 

The Subordinate Judge of Muttra ws of opinion that on the 
facts alleged by the plaintiff the proper court to take cognizance of 
_ the suit would be the court of Gaya, and without going into the 
merits of the case returned the plaint for presentation to the pro- 
per court. This order being upheld on appeal by the Distriet Judge 
of Agra, the plaintiff applied in revision to the High Court. 

; * Civ. Rev. No. 148 of 1914. i 
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Tej Bahadur Sapru, (with him Motilal Nehru), for the appli- 
cant.—The question is whether on the allegations in the plaint the 
cause of action did or did not arise, either wholly or in part, in 
Muttra. For the purpose of this case the statements in the plaint 
must be assùmed to be correct. According to the plaint the name 
“ Sudha Sindhu” is a registered trade-mark which the defendant 
has infringed, Ifa person advertises as his own a trade-mark be- 
longing to another he thereby infringes it. An use of the trade-mark 
or name in advertisements in such a way that the public is likely to 
be deceived thereby is an act of infringement. 

Halsbury’s Laws of England, Vol., 27 pp. 767 and 768, 

It is not necessary, nor does it constitute an essential part of the 
cause of action, that any one should have been actually deceived into 
buying the defendant’s goods under the belief that he was getting the 
plaintiff's goods. The distribution of hand-bills and publication of 
advertisements in Muttra is the infringement complained of and 
gives the plaintiff his cause of action. He can, therefore, sue in 
Muttra. 

Sundar Lai, for the respondent.—Infringement of a trade-mark 
consists in the passing off or selling goods by a deception. caused 
by-the defendant’s use of the plaintiffs trade-mark, There must be 
an actual sale and actual deception of somebody to give the plain- 
tiff a cause of action for damages or injunction? Advertisement: 
alone, so long as no sale has taken place in pursuance of it, does 
not amount to an infringement. The reported cases on this sub- 
ject, namely, infringement of trade-mark, are cases in which the 
defendant, was selling goods within the jurisdiction of the court in 
which the "suit was brought. In this case it is not alleged that the 
defendant sold or even offered for sale any goods within the juris- 
diction of the court at Muttra, 

Tej Bahadur Sapru, in reply.—Netther actual sale nor exposure 
for sale is necessary to establish infringement. The essential found- 


-ation of the action is a reHresentation to the public that the plain- 


tiffs goods are the defendant's goods ; the representation may or 
may not achieve its purpose, and it is not necessary to prove that 
any person has actually been deceived. The following cases sup- 


port my contention. 
Bourne v, Swan and Edgar, Limited, [1903] 1 Ch, 211; at p. 223, 
Frank Reddaway v. George Banham, {1896} A. C, 199 ; at p. 206, 
Fohn Smidt v. F. Reddaway and Co., [1905] I. L. R., 32 Cal, 401, 
Munna Lal Serowjes v, Fawala Prasad, [1908] I. L. R., 35 Cal, gl. 
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The judgment of the Court was delivered by 


CHAMIER, J.—This is am application for revision of an order of 
the District Judge of Agra, confirming an order of the Subordinate 
Judge of Muttra, directing that the plaint be returned to the plain- 
tiff for presentation to the proper court. The suit was one by the 
applicant for damages on account of alleged infringement by the 
defendant of the applicanv’s trade mark. The applicant has for a 
considerable time been selling a medicine under tht name of Sudha 
Sindhu which, we understand, means ‘Ocean of Nector’ in the course 
of his business at Muttra. He sells chiefly on V. P.P. orders receiv- 
ed in response to advertisements which he putsin the papers. The 
- respondent who is a resident of Gaya sells a medicine which he 

calls Asli Sudha Sindhuin the-same way. The applicant’s case is 
that his trade-mark which has been duly registered has been infring- 
ed by the respondents. The alleged infringement is an advertise- 
ment of the respondent’s medicine in papers published in Muftra 
and in circulars and hand-bills distributed in the same place. The 
courts below have held that the suit should have been brought in 
Gaya. They have treated it as a question of convenience rather 
‘than as a question of law. But, if the applicant can show that the 
cause of action arose wholly or in part within the limits of the 
jurisdiction of the Subordinate Judge of Muttra, he is entitled to 
maintain his suitin Muttra. The question is whether the publication 
of the advertisement, by the respondent, of his medicine, Asi? Sudha 
Sindhu, in papers hand-bills aud circulars published in Muttra 
is an infringement-of the applicant’s trade-mark. For the purpose 
of this application we must of course assume that the applicant is 
entitled to the trade-mark which he claims and that the respondent’s 
advertisement is calculated to induce people to believe that they will 
get from him the applicant’s evidence. No authority has been pro- 
duced in support of the argument that such an advertisement cannot 
be an infringement of the trade mark, Qn the other hand several 
` English cases have been cited which show that it has been held for 
some years past that a trade mark may be infringed by means of 
an advertisement. We think it is sufficient to refer to the decisions 
in Jay v. Ladler(1), Bourne v. Swan and Edgar Linited(®), and to 
the injunction which was issued by the House of Lortsin the 


(1) [1888] L. R., 40 Ch. D., 649. - (2) {tg03] L. R, 1 Ch, p. 211, 
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case of Reddaway v. Banham(1). On the authorities we must hold'that 


if the facts are as alleged by the applicant his trade mark has been 


infringed within the jurisdiction of the Subordinate Judge of Muttra, 
We therefore allow this application, set aside the orders of the 
courts below and direct that the record be returned to the court of 
first instance and the suit restored to the pending file to be disposed 
of according to law. Costs here and hereto will be costs in the 
cause. 


B. K. M. Application allowed, 
í (t) [1896] L. R., A. C., 199. 


KASHI NATH AND ANOTHER (Decree-holders) 
Versus 
KANHAIYA LAL SHARMA (Recetver)* 
Provincial Insolvency Act (III of 1897), section 34—Property attached before 
order of adjudication—Raceiver—Power of. 

Section 34 of the Provincial Insolvency Act was intended to put the cre- 
ditors of the insolvent who have not actually attached the property before 
the date of the order of adjudication in as good a position as a creditor who 
but for his insolvency would have been entitled toa rateable distribution 
“of the assets recovered on execution sale. The appellants filed a suit 
against the debtors in 1909 and attached their property before judgment. 
Shortly after, the debtors were adjudicated insolvents and their property 
was vested in the receiver. When the appellants obtained their decree and 
adverijsed the property for sale the receiver intervened and claimed the 
attached property as the property of the insolvents. Held that the property 
not having been sold before the order of adjudication remained the pro- 
perty of the judgment-debtor and was available to all the decree-holders. 

° FIRST APPEAL from an order of W. F. Kirton Esq. Second 
Additional Judge of Aligarh. 

The facts, briefly stated, were as follows:—Kashi Nath and an- 
other brought a simple money suit in the court of the Subordinate 
Judge against Keshab Deo and obtained attachment before judg- 
ment of certain immoveable property ofthe defendantin 1909. In 
IQII, Keshab Deo was adjudicated, by the District Judge, an insol- 


` vent. Subsequent to the attachment but before the order of adjugis 
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cation he alienated portions of the attached property by means of 
four sale deeds, and another portion was sold in execution of asimple 
money decree of the Bombay*High Court. Kashinath’s suit was 
decreed in-191%, and in 1914 the decree-holders applied for execu- 
tion by sale of the property which had been attached before judg- 
ment. The-property-was-proclaimed for sale. Then the receiver 
of the property of the insolvent Keshab Deo applied in the court 
of the District Judge claiming the property sought to be sold as 
having vested in him. The District Judge granted the application 
and ordered the Subordinate Judge to release the property from at- 
tachment and make it over to the receiver. 
The decree-holders appealed against this order. 


Abdul Raoof, for the appellants.—A portion of the property had 


.been alienated by Keshab Deo before his adjudication as an insol- 


vent. It was no longer his property at the date of the adjudication 
and consequently it could not vest in the receiver. Section 64 of 
the,Gode of Civil Procedure gives certain rights to the attaching 
c Ro alone; it cannot help the receiver. What the section pro- 
as that the private alienations are void as against the claims 
of the attaching creditors, namely, the appellants in this case. The 
alienations are not void absolutely; no person other than the at- 


taching creditor can claim to treat the alienations as being void. 


Peary Lal Banerji, for the respondent (receiver)—The decree- 
holders are proceeding against the property treating it as the pro- 
perty of Keshab Deo., Unless they treat it as being his property 
they can have no right to proceed against it. So, their own case 
being that the property continues to be the property of tke insol- 
vent: Keshab Deo, the receiver is entitled to claim it on behalf of 
the general body of creditors. Under section 34 of the Provincial 
Insolvency Act the receiver is entitled to claim the benefit of the 
execution which the decree-holders are claiming for themselves 
under section 64 Civil Procedure Code. 


‘Abdul Raoof, in reply. —The decree-holders’ claiming the bene- 
fit of section 64 Civil Procedure Code is not tantamount to their 
admitting that the property belongs to’Keshab Deo. ‘The position 
is this that by virtue of the right acquired by them by the attach- 
ment they can bring the property to sale, the private sales notwith- 
standing. 
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The judgment of the Court was delivered by 


CHAMIER, J.—This is an appeal against an order of the Second 
Additional Judge of Aligarh, passed under the Provincial Insolven- 
cy Act, In June 1909 the appellants filed a suit Against- Kesbab 
Deo.and others and they caused certain immovable property of 
Keshab Deo to be attached under Order -48 of the Code of Civil 
Procedure before judgment. The appellants obtained a decree in 
that suit on June 12th, 1913. In the meantime Keshab Deo had 
transferred portions of the property by four sale-deeds dated Novem- 
ber 15th and 16th and December 6th and gth, 1909 and part of the 
property which had been attached had been sold in 1909 in execu- 
tion of a decree passed by the Bombay High Court, Keshab Deo 
had, in 1911 been declared insolvent and the respondent, Pandit 
Kanhaiya Lal Sharma, had been appointed receiver of his property. 
The receiver has claimed the property in question as property which 
is available for the creditors of the insolvent, and the learned Judge 

“has decided that it is property available for the creditors, and has 
directed the Subordinate Judge who placed the property der 
attachment to release it from the attachment and make it Letto 
the receiver, It appears that execution of the decree obtained by 
_the appellants was taken out by them in 1914, the property was 
proclaimed for sale and the sale was to have taken place on January 


_. 22nd last. It was at this point that the receiver claimed the pro- 


perty on behalf of the general body of creditors. Under section 64 
of the Code of Civil Procedure neither the private alienations made 
by Keshab Deo nor the execution sale of the property could affect 
the rights of the appellants to bring the property to sale in execu- 
tion of their decree. The appellant’s case is that the property has 
under the private alienations and the execution sale ceased to be the 
property of Keshab Deo, and that all that the appellants have is 
the special right conferred upon them by section 64 of the Code of 
Civil Procedure to execute their decree against the property, not- 
withstanding the prwate alienations and the execution sale. 
They contend that the property is no longer the property of Keshab 
Deo and therefore section 34 of the Provincial Insolvency Act does 
not apply so as to entitle the receiver to claim it. It may be that the 
private alienations and also the execution sale ofthe property are 
void as against the receiver, and if so, there can of course, be no 
doubt that the property is the property of Keshab Deo and section 
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34 must be held to be applicable. Assuming, however, that the 
private alienations and the execution sale are not voidable or void 
as against the receiver, we think that the property must still be re- 
garded as the property of the debtor, Keshab Deo, The decree- 
holders are entitled to bring the property to sale as the property of 
Keshab Deo because the private’alienations and execution sale are 
void as against them. Section 34 of the Provincial Insolvency Act 
provides that where execution of a decree is issued agajnst the pro- 
perty of a debtor, no person shall be entitled to the benefit of the 
execution against the receiver except in respect of assets realized iu 
the course of execution by sale or otherwise before.the date of-the 
order of adjudication, The sale has not yet taken place, but exe- 
cution of the appellant’s decree has issued against the property. In 
our opinion the property must still be regarded as the property of the 
debtor, and it is as property of the debtor that it is liable to answer 
the decree held by the appellants. Ft seems to us quite clear that 
section 34 of the Provincial Insolvency Act was intended to put 
creditors of an insolvent who have not actually attached the pro- 
perty before the date of the order of adjudication in at least as good 
a position as creditors of the insolvent who, but for his insolvency, 
would have been entitled to claim a rateable distribution of the 
assets received on an execution sale. In our opinion the learned 
Judge was'right in holding that the property was available for the 
general body of creditors. But we express no opinion as to the 
rights of the alienees or of the purchasers at the execution sale as 
they are not before us. The appeal is dismissed with costs. . 


B. K. M. - Appeal dismissed. 
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ZAMIR AHMAD AND ANOTHER (Defendants) 
Versus 
ABDUL RAZZAK AND OTHERS (Plaintif s)* 
Pre-emption— Only custom of pre-emption mentioned— No incidents given— 
- Mohammedan Law. 

Where a wajib-ul-are stated that a custom of pre-emption existed ‘among 
the owners of the khalsa separately and among the owners of the milak 
separately, held that the right was one co-extensive with that given by 
the Mohammedan Law. Fagdam Sahat v. Mahabir Sahat, 2 A. L. J. R, 
482, followed. . i 

FIRST APPEAL from an order of C. E. Guiterman Esq, Addi- 
tional Judge of Moradabad. i 
. Claim for proprietary possession by right of pre-emption. 
The court of first instance decreed the claim. 
Defendants appealed. f 
Surendro Nath Sen, for the appellants. 
B. E. O'Conor, for the respondents. 
The judgment of the Court was delivered by 


TUDBALL, J.—This is an appeal arising out of a suit for pre- 
emption in respect of acertain zamindari situate in the village of 
Katra, Originally this village consisted of two mahals, one of 113¢ 
biswas and one 8% biswas. The 814 biswas mahal was subse- 
quently divided into two mahals, one of 314 biswas and one of 5 
biswag . The 5 biswas mahal-(which is now a 20 biswa mahal), 
belonged one-half to the vendors and one-half to the pre-emptors. 
The vendors have sold their half share toa stranger. The pre- 
emptors brought their suit to enforce their right, alleging (a) in 
paragraph 3 of their plaint, that the “custom of pre-emption pre- 
vailed among proprietors of the kalsa ” as entered in the waytb-u/- 
ars of the village and*also (4) (as set out in paragraph 6 of the 
_plaint) that directly he “ got the news of the sale he fulfilled the con- 
ditions by the Mohammedan Law for pre-emption” and called upon 
the defendant to transfer the pre-empted property to him for the 
priceeentered in the sale deed. The defendants met the case first of 
all by denial that there was any custom of pre-emption in the 

* F. A. No. 10 of 1914 
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village at all, or that the plaintiffs had a right of pre-emption on the 
basis of the wayib-ul-arg to, which the provisions of the Moham- 
medan Law applied, that the plaintiffs had not in any way fulfilled 
the necessary demands. It was alleged that the plaintiffs had actual- 
ly refused to purchase the property after full-notice and therefore if 
they had had any right they bad Tost it. Five issues were framed, the 
first :--Does the custom of pre-emption prevail in mauza „Katra. 
This the court below decided in favour of the plaintiffs and the 
decision is not seriously contested here. The second issue was:—“ If 
so, what are the incidents of the custom, whether those arising 
under.the Mohammedan Law or not.” On this issue the court held 
that the rules of Mohammedan Law did not apply. Issue 3 was :— 
“ Under the custom (if any) found to prevail is the plaintiff entitled 
to pre-empt.” This issue was found inthe affirmative. The fourth 
issue :— Have the plaintiffs performed the preliminaries necessary 
to pre-emption under the Mohammedan Law:” This issue was left’ 
undecided as being unnecessary in view of the finding on the second 
issue, and consequently evidence on this issue was not taken. The 
fifth issue was :—“ Did the sale take place with the plaintiffs’ 
knowledge and after their refusal to purchase. If so, is their right of 
pre-emption lost.” On this point the court below held in favour of 
the plaintiffs, 7 
The sole point which has been argued before us is whether or 
not the rule of Mohammedan Law applied in the present case. It 
is pointed out that in the wajtb-u/-arg the custom as set forth is 
laid down in the following words :—“ among the- owners of the 
khalsa separately and among the owners of the mz/ak separately the 
custom of pre-emption is in vogue”, that no incidents of the custom 
_are set forth and that therefore the principle that has been laid 
down in a long series of rulings of this Court should be applied 
and in such cases the rule of Mohammedan Law must be followed. 
The latest decision on the point is to be found in Jagdam Sahat v, 
Mahabir Prasad (1), -The judgment therein refers to Ram 
Prasad v. Abdul Karim (®), and it is an admitted fact that those 
rulings have been consistently followed in this Court. The lower 
appellate court has tried to distinguish the present case from those 
quoted, on the ground that the wajib-ul-arz stated that the right of 
pre-emption exists among the owners of each class of propérty as 
such, but if the wajib-ul-arz had merely stated that the custom 


(1) [1905] 2 A. L. J. R, 482. (2) ILL. Rig All, 513. 
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CIVIL existed, the learned Additional Judge would have felt bound by the 
1915 rulings cited and would have applied, the Mohammedan Law in the 
Tà case. We do not think that the language of the present wajib-ul- 
AmĮmaD arg is such as to enable us to distinguish it from those in the 
Koot cases quoted, The meaning of the document is simply this that 
Razzak among the co-sharers of the kalsa the custom of pre-emption pre- 
Tudal, J. vailed. None of the incidents are set forth and it seems to us 
clearly a case in which the right is co-extensive with that given by 
the Mohammedan Law. We, therefore, before deciding the case, 
must have a decision by'the court below on the fourth issue framed 
by it. The parties will be allowed to give fresh evidence on that 
point relevant to the issue. Ten days will be allowed on receipt 

of the finding for objection. 


` Issue remitted. 


CIVIL ABDUL RAFI KHAN AND OTHERS (Decree-holders) 
, versus 
MAULA BAKHSH (/udgment-debtor).* ; 
Limitation Act (IX of 1908), Sch. I, Art. 182—Farticulars of property not 


. CHAMIER, J. memtioned in the application for execution—No amendment— Whether 
PIGGOTT, J. ee touts oe : 
application tn accordance with law. 





3915 
May, 87. 





_ A decree-holder failed to attach, with the application for execution, an 
invgntory of the property sought to be attached, with a reasonably accurate 
description of the same, as required by Order 21, rule 12 of the Code of 
Civil Procedure and although time was given for amendment of the 
application he did not do so. Held that the application was not an appli- 
° cation in accordance with law within the meaning of Article 182 of the 
Limitation Act, and didjnot give a fresh start to the period(of limitation. 
Hira Lal v. Dulari, [1892] A. W. N. 3, Mangal Sen v. Baldeo, [1892] 
A. W. N. 270, followeĝ. 
EXECUTION FIRST APPEAL from a decree of Pandit Suraj 
Narain Majju, Subordinate Judge of Azamgarh. 
Application for execution of a decree. 
‘ The court of first instance allowed the objection. 
— Surendro Nath Sen, for the appellants. 
Peare Lal Banerji and Iqbal. Ahmad, for the respondent, 
* E, F. A. No. 360 of 191g. ‘ 
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The judgment of the Court was delivered by 

CHAMIER, J.—This is an appeal by the representatives of one 
Ali Bakhsh Khan deceased, who obtained a decree on July 10, 
1906, against’ an order of the Subordinate Judge of Azamgarh dis- 
missing the appellants’ application for execution on the ground 
that it was barred by limitation. The decree as already stated was 
passed on July 10th, 1906. The first application for execution was 
made in September, 1909, and was struck off after the decree had 
been partly satisfied. The second application for execution was 
made on August 24th, 1910, and was ultimately struck off on 
March 24th, 1911. For the purposes of this appeal it may he 
assumed that the application of August 24th, IgI0, was an 
application made‘in accordance with law to the proper court for 
execution of the decree, The third application for execution was 
made on August 23rd, 1913 and was struck off on September 6th, 
1913, the decree-holder having failed to comply with the order pf. 
the court requiring him to make certain amendments in the applica- 
tion. The fourth application for execution was made on June 4th, 
1914, and it is against the order of the court dismissing the fourth 
application that this appeal has been brought. The question 
for decision in the appeal is whether the third application of 
August 23rd, 1913, was an application made in accordance with 
law to the propér court for execution of the decree. When 
the application was presented the office reported that there 
were many mistakes in columns 6, 7 and 8 of the application. 
It was also noticed that the prayer for relief was irregular. The 
prayer was that by means of attachment and sale of the property 
of the judgment-debtor, a list of which would be filed afterwards, 
the balance of the decree, together with costs of the execution pro- 
ceedings, might be recovered, It has been held in many cases that 
it is not every defect or mistake in an application for executfon 
which obliges the court to hold that the application is not one 
made in accordance with law. Speakingwenerally the courts have 
set themselves to inquire whether an application in question is in 
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substantial compliance with the law. For the purposes of this appeal . 


we may disregard the mistakes and defects in columns 6, 7 and 8 
of the application. But the failure of the decree-holder to annex 
to the application an inventory of the property to be attached with 
a reasonably accurate description of the same, as required by Order 
21, Rule 12 of the Code of Civil Procedure, stands on a different 
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footing. In Mira Lal v. Dulari Kuar (1), this Court held that an 
application for attachment of immoveable property in execution 
of a decree, which did not contain the particulars required by sec- 
tion 237 of the Code of Civil Procedure of 1882, was nét an applica- 
tion in accordance with law within the meaning of Article 179, 
Schedule II of the Limitation Act of 1877, and in Mangal Sen v. 
Baldeo Prasad (2), MAHMOOD, J., held that an application for 
execution of a decree by attachment of movable property of the 
judgment-debtor, unaccompanied by an inventory of the property 
sought to be attached, was not an application in accordance with 
law within the meaning of Article 179, Schedule II of the Limita- 
tion Act of 1877. The learned Vakil for the appellants has been 
unable to refer us to any case in which these decisions have been 
disapproved. But he has referred us to several casesin which de- 
fective applications for execution have been amended heyond limi- 
tation and the courts have held that the amendment related back 
to the date of the application. Such cases have no bearing on the 
present appeal. Here, although the decree-holder was given time 


_to amend his application, he did not amend it, and it is impossible 


for us, some years afterwards, to allow him to amend an application 
which was struck off cn account of his failure to comply with the 
order of the court requiring him to amend it. We must follow the 
decisions of this Court reported in the Weekly Notes for 1892 and 
hold that the application for execution put in on August 23rd, 1913, 
was not an application in accordance with law within the meaning of 
Article 182, Schedule I of the Limitation Act of 1908 which governs 


‘the present case. Ifthe application of 1913 is put out of the way, 


the present application of June 1914 is clearly barred by limitation 
as held by the court below. The appeal failsand is dismissed with 
costs. 

e 


2 Appeal dismissed. 
(1) [1892] A. W. N. p. 3. (2) [1892] A. W. N., p. 270, 
, s 
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MUHAMMAD YASIN 
Versus 
CHEDA LAL AND ANOTHER * 
Code of Civil Procedure (Act V of 1908), section 115—Application for sanction 
to prosecute in a Civil Case—Appeal to District Fudge— Practice. 
An appeal filed against an order rejecting an application for sanction 
to prosecute a petitioner in a civil case is a civil appeal and:should be 
” registered as such, and an application for revision can be entertained by 
the High Court only under section 115 of the Code of Civil Procedure. 
The practice prevailing in the court of District Judges to register such 
appeals as criminal appeals is a wrong practice. Salig Ram v. Ramji 
Lal, I. ly R; 28 All., 554, Kanáhia Lal v. Chaddammi, 1. L R., 31 All, 
48, referred to. e 
CRIMINAL REVISION from an Seder of L. Johnston Esq., Ses- 
sions Judge of Meerut. 
M. L. Agarwala, for the applicant. 
Surendro Nath Sen, for the opposite parties. 
R. Matcomson, (Assistant Government Advocate) for the Crown. 
The following judgment was delivered by 
PIGGOTT, J.—The applicant in this case is one Muhammad 
Yasin, who on the 21st of February 1914 applied for execution of 
a certain decree in the court of Small Causes at Meerut, alleging 
himself to be a transferee of the decree. He produced a sale-deed 
purporting to be executed by the decree-holder. On enquiry the 
court: held the genuineness of that deed to be open to great sus- 
picion and rejected Muhammad Yasin’s application. The original 
decree-holder having died during the pendency of these proceed- 
ings, there was some little delay, perhaps not unnatural under the 
circumstances, before his sons applied to the Judge of the Court 
of Small Causes for sanction to prosecute Mubammad Yasin in 
respect of offences punishable*under sections 193, 467 and 471 of 
the Indian Penal Code alleged to have been committed by him 
in the course of this transaction. The application came before 
the successor of the learned Judge who had been tried the matter 
on the civil side, and sanction was refused by an order dated 
August the 15th, 1914. On the 28th of October 1914 the 
applicants for sanction broughtthe matter before the Djstrict 
Judge of Meerut under section 195, clause (6) of the Code of Cri- 
Cr. Rev. No. 292 of t915, : 
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minal Procedure. It appears that in this Court a somewhat curious 
practice prevails of registering applications to the District Judge 
under this particular provision of the Code of Criminal Procedure 
as “Criminal appeals”. One result of this practice ‘was that the 
leatned District Judge felt considerable doubt as to whether the 
application before him was not barred by Article 154 of the first 
schedule to the Indian Limitation Act (IX of 1908). He decided, 
however, to ower-rule the objection as to limitation and, for the 
redsons given in his order dated the 17th of November 1914, he 
granted the sanction applied for. The matter was brought before 
this Court by the present application presented on the 13th of 
April 1915, and a further result of the system of registering such 
applications as criminal appeals in the court ofthe District Judge 
of Meerut has been that the application now before me has been 
admitted, and notice issued to the opposite side, as an application 
4in criminal revision. On the reported authorities and settled prac- 
tice of this Court there can be no doubt whatever that this ought 
not to have been done. Although in the court below the applica- 
tion-to the District Judge was registered as a criminal appeal, it 
was an application to the District Judge. It was an application 
in a matter in which the Sessions Judge. could have no possible 
jurisdiction. I do not think the parties concerned were under any 
mjsapprehension as to the matter being before the District Judge 
of Meerut and not before the Sessions Judge. For authorities in 
this Court I am content to refer to a decision of the Full Bench in 
Salig Ram v. Ramji Lal(}), It is an arguable point, on the word- 
ing of section 195 of the Code of Criminal Procedure, and a point 
as to which there has been difference of opinion between the various 
High Courts, whether under the circumstances stated Muhammad 
Yasin is not entitled to bring the matter before this Court by a 
further application under sectior 195, clause (6) of the Code of 
Criminal Procedure. The point has, however, been settled in the 
negative so far as thig- Court is concerned, ever since the decision 
in Kanahi Lal v, Chhadammi Lal (2). The only revisional jurisdic- 
tion, therefore, which I can be asked to exercise in the matter is that 
limited by section 115 of the Code of Civil Procedure. I am 
contept to say that I find no valid cause for interference under 
that section. The application is dismissed. Application rejected. 
(1) [1906] I. L. R, 28 Al, 554. - (2) [1908] I. L. R. 32 All, 48. 
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SAHODRA BIBI (Plaintif) Civin 


versus 1915 
BAGESHRI SINGH AND ANOTHER (Defendants )* aa 
Pre-emption—Sutt—M aintatnabtlity of —Whole property notin sutt. la 
A pre-emptor, in a pre-emption suit, is not entitled to put the vendor on RICHARDS, 
proof of his title to the property which he purports to sell and which the Pea | 
vendee was ready and willing to take. A suit for pré-emption is not 
ordinarily maintainable unless the entire property sold is sought to be 


pre-empted. 
SECOND APPEAL from a decree of E. M. Nanavati Esq. 


Subordinate Judge of Jaunpur, confirming a decree of Babu Kesri 
Narain Chand, City Munsif. 

Suit for pre-emption. 

The court of first instance dismissed the claim, 

The lower appellate court confirmed the decree, . 

Plaintiff appealed. 

Haribans Sahai, for the appellant. 

Lalit Mohan Banerji, for the respondents. A 

The judgment of the Court was delivered by 

` RICHARDS, C. J.—This appeal arises out of a suit for pre-emp- Richards,0O.J. 
tion. Portion of the property was situate in one mahal and por- r 
tion in another. The plaintiff claimed pre-emption of the whole 
of the property in Harballampur but only portion of the property 
in Mirganj. He said that the vendor was only entitled toa much 
smaller share in Mirganj than that which he purported to sell. 
He added to his plaint a statement that if the court found ghat the 
vendor was really entitled to all the property in Mirganj which he 
purported to sell, then he was willing to pre-empt that also. Both 
the courts below have dismissed the plaintiff's suit on the groung 
that he did not seek pre-emption of the entire property. In our 
opinion this decision was correct. A pre-emptor is not entitled 
in a pre-emption suit to put the vendor or proof of his title to the 
property which he purports to sell. The principle of pre-emption 
is substitution. A pre-emptor is, therefore, bound to take the title 
which the vendee was ready to take. He is not entitled to say to 
the vendor. “I will take all the property to which you prave you 
have a title but I will not take property which you fail to prove 
` S,-A. No, 821 of 1914. 
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belongs to yourself. We need hardly say, that we do not decide 
that a vendor is entitled fraudulently to insert property, to which 
he has no title, in the sale deed for the purpose of inflating the price 
or otherwise fraudulently to defeat pre-emption. In the present 
case it is perfectly clear from what took place in the court below 
that the vendor has (or dona fide thinks he has) some title not 
necessarily a perfect title, to the property which the plaintiff in the 
present suit claims belongs to his son. We dismiss the appeal with 
costs, Appeal dismissed. 


KHAYALI RAM AND ANOTHER (Defendants) 
versus i 


KALI CHARAN AND OTHERS (Plaintiffs) * 
Pre-emption—Partition—Co-sharers in one mahal—Right to pre-empt shares 
in another mahal. 

The wajtb-ul-ars of a village which at the time consisted of one mahal 
sub-divided into two pattis conferred a right of pre-emption, among others, 
on co-sharers in the patti and then on co-sharers in the village. The 
village was then partitioned into several mahals, and at the time of 
settlement a new waj1b-ul-ars was prepared for each mahal which record- 
ed that the old custom should remain in force, In a suit for pre-emption 
the plaintiff alleged that he was, a proprietor in the village and not a 
co-sharer in the mahal in which the property sold Was situate, Aeld that 

- the plaintiff had no right inasmuch as he had ceased to have any com- 
munity of interest with the vendor, the custom recognised being one 
which existed between co-sharers when the proprietors in the village were 
co-sharers with each other. 

SECOND APPEAL from a decree of G. C. Bhadwar Esq., District 
Judge of Mainpuri, confirming a decree of Babu Ladli Prasad, 
Subordinate Judge. . 
Suit for pre-emption. 

The court of first instance decreed the claim. 

The lower appellate court confirmed the decree. 

Defendants appeal. 

Girdharilal Agarwala, for the appellants, 

Satish Chandra Banerji, for the respondents. 

The judgment of the Court was delivered by 

RICHARDS, C. J.—This appeal arises out of a suit for pre-emp- 

tion. The plaintiff is not a co-sharer in the mahal although -he 
* 5. A, No. 1284 of 1914. 
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is a proprietor in the village. The vendees also are not co-sharers 
in the same mahal. They are stated to be grove-holders in an- 
other mabal. The plaintiff adduced in evidence an entry in the 
wajib-ul-are of 1873. This’ records that there is a right of pre- 
emption first with own brothers and nephews, then with cousins 
who are co-sharers, then with co-sharers in the patéi and then with 
co-sharers in the village. At that time the -village consisted of 
‘one mahal, which was sub-divided into two pattis. We may point 
out here that the court below has made a very important mistake. 
It states that the village was then divided into two mahals, The 
other evidence in support of the existence of the custom consisted 
of the wajib;ul-are which was framed at the last settlement. By 
this time the village had, been divided into a number of different 
mahals and at the time ofithe settlement a new waytb-ul-arz was 
drawn up for each of the new mahals in similar terms. In each 
of these wajtb-ul-arges it is recorded that the old custom should re- 
main in force. The question is whether the plaintiff has proved 
by these two entries the existence of a custom which gave hima 
right to pre-empt this property against the defendants, he not 
being a co-sharer in the same mahal, We agree that whatever the 
custom was prior to the partition it still continued. We have to 
see what that custom was. The only evidence being the entry in 
the wajib-ul-ars, w must look to this document in order to find 
out what the custom (ifany) was, It is not contended in the pre- 
sent case that either parties are related to the vendor. Therefore 
that part of the wayzd-u/-ara which refers to relationship may be 
left out of consideration. , It is quite clear that the remaining part 
refers entirely to a custom existing between co-sharers because at 
that time all the proprietors in the village were co-skarers with 
each other, In the events which have happened ¢he plaintif} is ng 
longer a co-sharer withi the vendor. He has ceased to have any 
community of interest with him. In this view it seems perfectly clear 
that there was no evidence of the existencéeof a custom Jefween 
persons who are not co-sharers. After partition has taken place the 
owner in one mahal is no longer able to bring himself within the 
custom where the property sold is situate in the other mahal. We 
allow the appeal, set aside the decrees of both the courts below 
and dismiss the plaintiffs’ suit with costs in all courts, 


f NO Appeal decreed. 
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Cvit NATHU AND OTHERS (Defendants) 
1915 VErSUS 
Sian ae ? SHADI (Plaintif)? 
pis ` Pre-emption—Mohammedan Law—Demands, necessity of—Only one demand 
SO OR suffictent—Sale by husband to wife— Whether action maintainable. 
TUDB ALL, J. If at the time of talad-t-mawastbat the pre-emptor has an opportunity 


of invoking witnesses, in the presence of the seller or the purchaser or on 
the premises, to attest the immediate demand, it would suffice for both 
the demands, and there would be no necessity for the second. Nundo 
Pershad v. Gopal, I. L. R., 10 Cal., 1008, referred tq l 
Held also that when property is sold by a husband to a wife in lieu of 
dower a suit for pre-emption can be maintained by a person entitled to 
a preferential right to purchase that property. Fida Ali v. Mussaffar 
‘. Ali, ILL, R, 5 All, 65, followed. 
SECOND APPEAL from a decree of S. Dawar Esq., District 
Judge of Saharanpur, affirming a decree of Pandit Pearelal, 
ə Chaturvedi, Munsif. 
The material facts are fully set out in the judgment. Shortly 
they were as follows :— E 
` One Ilahi Baksh sold his zemindari to his wife, Musammat 
Nathu. Two suits for pre-emption were brought against her (1) 
by Kamalnain and others who claimed a preferential right to pur- 
chase under the terms of the wayjrb-u/-ars; (2) by Shadi and 
others who claimed a right under the Mohammedan Law. Each 
set of pltintiffs was made a defendant in the other suit. The 
Munsif tried the two suits together, decreed Shadi’s suit -and 
dismissed that of Kamalnain. The latter appealed against the 
jeadgment in his suit but failed to appeal against the other judg- 
ment, The Judge therefore dismissed his appeal as barred by the - 
rule of res judicata. The vendee also appealed against the dec- 
ree on the ground athong others that two demands were not 
pressed and her appeal was dismissed by the appellate court on | 
the finding that “if a first demand is made in the presence of the 
vendee there is no need for a separate demand” and therefore 
both tlre demands were made simultaneously. 
Defendants appealed. 
s - *S. A. 338 of 1914. 
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S. M. Sulaiman, for the appellants, submitted that the property 
was conveyed to a wife in lieu of her dower and consequently 
no right of pre-emption arose, Stich a sale did not give a right 
of pre-emption under the Mohammedan Law. 

Amir Alis Mohammedan Law p. 713. 

Further the Mohammedan Law required two demands to be 
made. The two demands could be made simultaneously but all the 
formality must be complied!with. There was no finding that require- 
ments of the second demand were fulfilled. The suit therefore 


should have been dismissed. 
Mubarak Husain v. Kanis Bano, [1904] I. L. R., 27 All, 160. 

Ishaq Khan (for Nawab Abdul Majid), and Durga Charan 
Banerji, for the respondent,isubmitted that there was nothing in the 
Mohammedan Law to prevent the pre-emption of a sale made in 
favour of a wife. This Court had laid down that such a sale could 
be pre-empted. as 

Fida Ali v. Mussaffar Ali, [1882] I. L. K., 5 All., 65. 
Further, a second demand need not be made when the first demand 
was made in the pre- sence of the vendee. Reliance was placed on 

Amir Als Mohammedan Law p. 727, 

Nundo Pershad v. Gopal; [1884] I. L. R., 10 Cal., 1008. 

The judgment of the Court was delivered by 


TUDBALL, J—This is a defendant’s appeal arising out of a suit 
for pre-emption. The pre-emptor’s claim was based on Muham- 
medan Law. Both the courts below have decreed the claim and 
the defendant vendee comes here in second appeal. The vendoris 
the husband of the vendee and the property was sold to the lady in 
lieu of her dower debt. The plea taken before us is that the preli- 
minary demands were not properly satisfied and, therefore, the suit 
ought to have been dismissed. The facts are that at the time when 
the sale came to the knowledge of the plaintiff pre-emptor the ven- 
dee was present and witnesses also were present. The plaintiff at 
once claimed his right of pre-emption invokihg the witnesses, It is 
urged that the two demands ought to have been made separately, 
one immediately after the other, that practically only one demand 
was made and that does not satisfy the requirements of Muham- 
medan Law, The authorities are against the appellant; as Mr. Justice 
. Amir Ali in his book points out; if at the time of the fa/ab-i-muewast- 
bat the pre-emptor had an opportunity of invoking witnesses in the 
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presence of the seller or the purchaser, or on the premises to attest 
the immediate demand, it would suffice for both the demands and 
there would be no necessity for the Second. The reason of this is 
obvious. A pre-emptor under the Muhammedan law, directly hehears 
of the sale, has at once to make a demand wherever he may be, whe- 
ther the purchaser or the seller are or are not present, whether wit- 
nesses are or are not present, but it is necessary for him to convey 
knowledge of his demand to the vendee or the vendor and to call 
attention to the fact that he did make his first demand and to in- 
voke his witnesses¥to that effect, Where all the parties are pre- 
sent, and the witnesses are present, it is sufficient for him to make 
his claim and call the attention of the witnesses to the fact that 
he is doing so and that he insists upon his right., (See the remarks 
in Nundo Pershad Thakur v. Gopal Thakur (1). 


The next contention is that no right of pre-emption can arise 
where property is transferred by a husband to his wife in lieu of the 
dower debt. This contention is: based upon a passage to be found 
in Mr. Amir Ali’s book page 713 Vol. 1 (4th Edition). No other 
authority has been cited. On the other there is a decision of this 
Court in Fida Ali v. Musafar Ali (2), which is based upon a much 
older decision of the Sader Dewani Adaulat of 1864. Mr. Amir 
Ali challenges this decision saying that it appears to proceed on a 
wrong interpretation of the law but he does notepoint out the error 
or ‘discuss the question any further. We think that we should 
follow the ruling of this Court and we therefore hold that under 
the circumstances of the present case the right of pre-emption did 
arise. , 


e 
The result is that the appeal fails and is dismissed with costs. 
M. L. N. 


. , a Appeal dismissed. 
(1) [1884] I. L. R., 10 Cal., 1008. (2) [1882] I. L. R, 5 All, 65. 
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BARUMAL AND OTHERS (Plaintiffs) 


i Versus 


TANSUKH RAI AND ANOTHER (Defendants).* 
Pre-emption—Wajib-ul-arz—Evidence—Finding on ewidence—Second Appeal— 
i 
Saharanpur—Admissibility of wajib-ul-arz in evidence. 


In a pre-emption case the.language used in a Wajib-ul-ars may be con- 
sidered along with other evidence adduced by the parties and if the court 
finds that it is not satisfied that the custom exists the finding is a finding 
of fact ånd the High Court cannot interfere in second appeal. 

In the Saharanpur district a Wajib-ul-ars may be adduced in evidence 
in support of a claim for pre-emption. 

SECOND APPEAL against the decree of D. Dawar Esq, District | 
Judge of Saharanpur, affirming a decree of Pandit Pearelal cii 
turvedi, Munsif. 

Suit for pre-emption, | 

The court of first instance dismissed the claim. 
| 
The lower appellate court confirmed the decree. 


Plaintiffs appealed. 
Surendro Nath Sen, for the appellants relied on i 


Mukha v. Har Sahai, [1911] 8 A. L. J, R., 770, 
Dhian Kunwar v. Diwan Singh, [1911] 8 A. L. J. R., 786, 
Mawasi v. Mool Chand, [1912] 9 A. L. J. R., 670. 


: | 
Jogendro Nath Mukerji, for the respondents. 
The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit for pre- emp- 
tion, The plaintiff is a co- sharer. The vendee is a stranger. The 
plaintiff adduced in evidence in support of the existence of the 
alleged custom ar extract from the Waytb-ul-arz of 1867. No 
earlier wajtb-u/-ara was produced. -He also adduced in evidence 
two decrees, one based on compromise and the other a decree in 
which the question of acustom was not decided. There was some 
evidence but on cross-examination these witnesses had to admit oral 

* S. A. 205 of 1914.-- 
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that there had been sales to strangers and no pre-emption claimed. 
Lastly he produced an extract from the wajté-ud-arg for the current 
settlement which refers to the Waytb-ud-ars of 1867 for the customs 
which were not specified in the document itself. Thé entry in the 
Wajib-ul-arg of 1867 no doubt refers to a right of pre-emption. In 
the very same clause, however, there are references to a number of 
other matters which it i extremely improbable, were existing 
custom, In fact the wazib-ul-arz appears to be almost, if not quite 
identical with ‘the wayt-wl-ars referred to in the case of Dhian 
Kunwar v. Diwan Singh (1). It seems to us that the courts con- 
sidering the proper issue in thé case, namely, ‘does or does not the 
custom exist’ was justified in saying that he was not satisfied that 
the custom existed on the evidence produced, begring in mind that 
the onus lay on the plaintiff. This would bea finding of fact binding 
on this Court in second appeal. No doubt it has been decided by 


,4 Full Bench of this Court that entries in the wayib-ul-arz are pri- 


ma Jacie to be regarded as reference to customs rather than to argu- 
ments. But this does not preclude the court from taking into con- 
sideration when considering the evidence as a whole the language 
which is used in the wayzd-ul-arz, The learned District Judge 
commences his judgment with the following words “as regards 
“the entry in the wajtb-ul-arg relating to pre-emption it seems to 
“be settled as the result of a series of rulings of the Hon’ble High 
“Cotrt that in the Saharanpur district the way1b-ud-ars is evidence of 
“ contract which lasts only during the settlement to which it relates 
“and is not proof of custom.” We donot think that these remarks 
are correct. This Court has never decided that a custom of pre-emp- 
tion cannét exist in the Saharanpur district or that the wajtd-ul-arses 
in Saharanpur are not evidence of a custom. Each case should be 
decided on its own facts and circumstances, In the case of 
Divan Kunwar v. Diwan Singh to which we have alreadly refer- 
red, the lower appellate court held om the evidence that the custom 
of pre-emption was not poved. This Court in second appeal re- 
ferred to the evidence that had been produced on behalf of the 
plaintiff. It consisted of an entry from the wajib-ul-arg of 1867 
and nothing more. The earlier zwajtd-ul-arses were not produced, 
This Court held that the court below was entitled to consider the 
language of the wayté-u/-arg, the fact that the earlier wajtd-ul-are 
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had not been produced and that if it came to the conclusion that’ CIVIL 
the plaintiff by merely producing the extract from the wajtb-ul-are aes 
of 1867 had failed to prove the existence of the custom the court Binal: 
was justified ‘jn its conclusion. To all intents and purposes the v. 


present case stands on exactly the same basis. We therefore accept e aak 
the finding of the court below as a finding of fact binding on this = 
P Eo A Richards, 0.J. 
Court in second appeal. We dismiss the appeal with costs. 
i A ppeal dismissed, 
i 
t i e 
HAR DAYAL AND ANOTHER e * CRIMINAL 
VETSUS 1915 
EMPEROR* May, $1. 


Code of Criminal Procedure (Act V of 1898), section 408 (B)—Assistant CHAMIER, J 
Sessions Fudge’s order—Different sentences—Appeal. 

When an Assistant Sessions Judge sentences one of several accused to 
more than four years rigorous imprisonment and others to lesser terms 
the appeals ofall lie tothe High Court even though the accused who 
is sentenced to more than four years does not appeal. 

CRIMINAL APPEAL from an order of Babu Kunwar Sen, Assist- 
ant Sessions Judge of Cawnpore. 


Appeal from Jail. . ` 


Lalit Mohan Banerji, (Government Pleader) for the Crown. 
The following judgment was delivered by . 


CHAMIER, J.—The appellants have been convicted by an Chamser, J. 
Assistant Sessions Judge ofan offence ander section 457 of the 
Indian Penal Code and have been sentencêd to four years rigorous 
imprisonment each. At the same-trial Chhote a/tas Bhawani was 
convicted of the same offence and sentenced to six years rigorous 
imprisonment. Chhote has not appealed. -The two appellants 
in the first instance presented their appeals to the court of the 
Sessions Judge of Cawnpore. That officer forwarded the appeals 

_ *Cr, A. No. 316 of 1915. 
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to this Court on the ground that under section 408 proviso B of 
the Code of Criminal Procedure none of the convicts could appeal 
to the Court of Session. The question has been raised in more 
than one case of this kind whether an appeal against a sentence 
of imprisonment not exceeding four years lies to the High Court 
by reason of the fact that another person convicted at the same 
trial was sentenced to imprisonment for a term exceeding four 
years. Both MR. Justice TUDBALL and Mr, JUSTICE PIGGOTT 
have held that in such a case as this all the appeals lie to the 
High Court. I am of the same opinion. This case is one which 
comes within the terms of proviso B to section 408 of the Code 
of Criminal Procedure. The fact that the person upen whom a 
sentence of imprisonment exceeding four years*thas been inflicted 
has not chosen to appeal does not affect the question. On the 
merits I have no doubt that the appellants Har Dayal and 
‘Muhammad Husain were rightly convicted. I have examined 
the evidence and I entirely agree with the Assistant Sessions 
Judge and the assessors that the two appellants were among the 
men who broke into the complainant's house on the night in 
question. Their appeals are dismissed. 


Appeal dismissed, 


a 


VOL, XIII] PRIVY COUNCIL | 721 





PRIVY COUNCIL, om 
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PALTU LAL AND OTHERS (P/aintifs) April, 15,16. 
: VErSuUS LORD 
MUSAMMAT PARBATI KUNWAR AND ANOTHER a orai 
(Defendants). ENON, 
R GEORGE 


Hindu Law —Adoption—Widow author tsed by husband may validly adopt asa eye 


son to him her brothers son—Subordinate Courts, their duty to follow rul- geal 
ings of the High Court to which they are subordinate. i 
A Brahman widow, under an express authority from her deceased hus- . 


band, adopted her brother’s!son. Held, that the adoption was valid. Fai 

Singh Pal Singh v. Bijat Lal Singh, (1905, I. L. R, 27 All, 417, approved. 
The Judge of a Subordinate Court in India is bound to follow the deci- 

sions of a Bench of the High Court to which he is subordinate unless 

that decision has been overruled by a decision of a Full Bench of that é 

Court or by His Majesty in Council, or unless the law has been altered 

by a subsequent Act of the Legislature. 

APPEAL against a decree of the Allahabad High Court, revers- P 

ing a decree of the Subordinate Judge of Mainpuri. 


Gandharp Singh, a wealthy Brahman Jand-owner of Etawah, 
died in 1898, leaving a widow, the first respondent, Musammat 
Parbati Kunwar. For some years before his death he had been ` 
bringing up his wife’s brother's son, the second respondent, a boy 
named Jwala Prasad, with thejintention of adopting him if he were 
satisfied with the boy. It was alleged by the respondents that 
shortly before his death Gandharp Singh by an oral will authorised 
Parbati Kunwar to adopt Jwala Prasad as his son in case he did not 
live to perform the adoption himself and that i in pursuance of such 

authority Parbati Kunwar did in fact adopt: the said Jwala Prasad 
on March 31,1899. A deed of adoption was.executed and registered 
in June 1992, and later on mutation of names was effected in favour 
of the adopted son. The validity of the adoption was first ques- 
tioned in the mutation proceedings, but without success, ` 


In 1907 the appellants, claiming to be the reversioners of Gan- 
dharp Singh, instituted this sui in the court of the Subordinate 
XII 9? R 
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Judge of Mainpuri to set aside the adoption on the grounds—(r) 
that no authority to adopt had been given (2) that no adoption 
had in fact taken place and (3) that if the adoption had taken 
place, it was invalid. 

The Subordinate Judge found that no authority to adopt was 
in fact given by Gandharp Singh to Parbati Kunwar. He found that 
the adoption had in fact been carried out, not however on the date 
alleged by the’respondents, but shortly before the execution of the 
deed in 1902. He further went into the question of the validity 
of the adoption under the Hindu Law. He admitted that the point 
raised was covered by authority, vis. by the recent ruling of his own 
High Court in ‘ 

Faisinghpal Singh v, Bijai Lal Singh, I. L. R eo All., 417, 

but held himself at liberty to review that authority, on the ground 
that “ the case was not argued before their Lordships on the original 
Sanskrit texts.” After an exhaustive review of the original authori- 
ties, he found, mainly on the authority of Nanda Pandita in two 
passages of the Dattaka Mimansa, one of which (Dattaka Mimansa 
V. 16) he considered to have been mis-translated by Sutherland, 
that the adoption by Musammat Parbati of her brother’s son is 
invalid under the Hindu Law binding in these provinces.” He 
accordingly decreed the plaintiffs suit. k 


“On appeal the Allahabad High Court (Stanley, C. J. and Baner- 
ji, J.) reversed this decision and dismissed the suit. They found 
that authority to adopt had been duly conferred upon Parbati 
Kunwar, as alleged and that she had in fact adopted Jwala Prasad, 
On the question whether the adoption by a Hindu widow of her bro- 
ther’s son is valid, the learned Judges observed as follows,— 


A As regards the portion of the judgment which deals with the last 


mentioned question, we have only*to say that it is not in the province 
of a court, subordinate to this Court, to sit in judgment on the decisions 
of this Court, It is fhe duty of a Subordinate Judge, however erudite 
and skilled in the interpretation of the Sanskrit texts or in other respects 
he may be, to respect and loyally follow the decisions of the High Court 
so long as they are not reversed bya larger Bench or by a higher 
tribunal. It was a piece of arrogance on the part of the Subordinate 
Judge in this case to question’ the correctness of the judgment to which 
we have referred, and with this observation we pass over the ten pages of 
his judgment which are devoted to the question of the legality of an 
adoption by a widow, to her husband, of her brother’s son, 
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Hence this appeal. 

Lowndes, for the appellants, contended that the High Court 
was not justified in overruling the Subordinate Judge’s finding 
that no authority to adopt was given, and went into the evidence 
with a view to show that such finding was correct, On the point 
of law, he submitted ‘that it.was now settled among Brahmans that 
a man could not adopt any one whose mother he could not legally 
marry, This was a converse case. It was submitted*a widow could 
not adopt the son of any ohe whom she could not marry. 

There were originally a large number of- sons recognised by 
Hindu Law. The most important son was the awrasa: then 
came 12 of 13 other sons, of whom only the first six could inherit, 
Of these secondary sons two ranked very high, (1) the son begot- 
ten by a man on some body else’s wife—he was allowed to procreate 
from another man’s wife : and (2) the exact opposite, when some one 


else was appointed to procreate on his wife. This would also’ 


apply after the husband’s!death. Later on, when procreation in 
this way was disused, and adoption came in vogue a rule came 
into existence by which only some one who might have been be- 
gotten on her could be adopted by the widow. 

[SiR JOHN EpGE—That would be soif she were adopting to 
herself : but here she is adopting to her husband. There is no ques- 
tion that the husband could have adopted this son ?] ; 

The point did not arise. ; 

Dattaka Mimansa ii, 33,|34, was explicit that the widow could 
adopt her brother’s son. To the same effect was the decisions of 


the Shastris in ° 
Dagumbaree Dabee v. Taramony Dabee F. MacNaughten, Commentaries 
_on Hindu Law, 170, App. 10 
a Madras case of 1818 cited and discussed at length by Sir E 
McNaghten, who as Mayne În his 
Hindu Law, 8th Edition (1914) para 137 (pp. 175, 176.) 
admits, himself pronounced ‘unhesitatingly in favour of the objec- 
tion. The same rule was deduced by West and Buhler’s in the 
Digest of Hindu Law, Vol I'l p. 1032, (relation between the son to 
be adopted and the adoptive; mother.) In the United Provinces 
the point came up for the first time in 1875 in 
Musammat Baltas Kuer v. Lachman Singh, [1875] 7 N. WPH CG 
Rep., p. 117, 
which was a decision in the appellant's favour, Mayne, in his 
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Hindu Law was the first to question that proposition. 

Sri Ramulu v. Ramayya, [1881] I. Le Rọ, 3 Mad. 15, 
was a case of adoption by the husband in his life-time. In 

Bai Nani v. Chunnt Lal, [1897] I. L. R., 22 Bom., 973, 
the judgment was delivered just after Sir John Edge had given the 
judgment as to the authority of the Dattaka Mimansa which was 
reversed by this Board in 

Bhagwan Singh v. Bhagwan Singh, [1895] I. L. R17 All, 294: 5.C. 

on appeal to Privy Council, [1899] I. L. Rọ, 21 AIl, 412, 26 Md., App. 153. 
From the judgment of Ranade, J., it was clear that the decision in 
Bat Nani v. Chunns Lal was very largely based upon Sir John 
Edge’s judgment according to which the Dattaka Mimansa was a 
work of little or no authority, Then, after this Bombay case, came 
the decision of this Board reversing the Allahabad High Court’s 

. judgment in 
Bhagwan Singh v. Bhagwan Singh, [1895] I. L. R., 17 All, 294, 
‘ahd holding that the Dattaka Mimansa was entitled to very great 
, weight and that it had become “ embedded in the law.” 

[Sir JOHN EDGE.—It is entitled to very great weight but it is 
not the daw, You must not take it as the law.] 

The next case was 

Fai Singh Pal Singh v. Bijai Pal Siagh, [1905] I. 1. R, 27 All., 417, 
against which this was practically an appeal. 

It was submitted that the Mimansa was a binding authority, 
and was supported by other authorities. No doubt it was at first 
only a commentary, and in 1650 it may not have had much weight 
but it was followed for centuries, and up till 1878 no one ques- 
tioned the proposition which it had laid down. Mayne’s observa- 
tions casting doubt upon the proposition were all based upon a 
mis-translation by Sutherland of Dattaka Mimansa, Sec. V. 16— 
dealing with the “resemblance of a son.” The words were ntyoga- ` 
dina swayam ulpadya yogyatwam—Which Sutherland renders “the 
capability to have sprung from (the adoptor) himself, through an 
appointment (to raise isque on another’s wife) and so forth. 

The mis-translation is in the words “to have sprung from” the 
right translation was “capability of being produced by himself by 
niyoga and similar practices.” There could be no question of the 
adopting father’s degetting. Niyoga referred only to procreation on 
the wife, not to procreation by the husband on another woman, 


Definition of styoga in Mayne’s Hindu Law, 8th Ed. (1914) para 71, 
p 85 note I. ` 
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Cited 
Sri Balusu Gurulingasvaami v, Sri Balusu Ramalakshmamma 26 LA, 

113 at p. 131,, ! 

Bhagvan Singh v, Bhagvan Singh, 11895] I. L. R., 17 All., 294. 
Neither judgment had been: published when 

Bat Nani v. Chunn Lal, |1897] I. L. R., 22 Bom, 973, 
was decided by the Bombay High Court. Also cited Setlur’s 
Hindu Law Books, ed., 1911’: Sir Thomas Strange’, Hindu Law, 
6th edition in one volume, p. 83 : Sir F. McNaghten, pp. 170, 174; 
W. McNaghten, p. 67. 

On the question whether the widow’s power to adopt was merely 
derived from her husband or existed separately, it was submitted 
that in Hindu Lawthe wife! was part of the husband : after his 
death she remained half of her husband. The estate vested in her, 
and the power to adopt was in her : but on account of her infirmity, 
in certain parts of India at all events, guarantees were required» 
Mayne’s Hindu Law, Chap. XX, as to the widow’s estate. Mayne 
points out that it was wholly'incorrect to speak of a widow’s estate 
as being one for life. She hadthe same right as a member ofa 
joint family. During their life-time these peoples, eg., the father of 
a family, had the full use of it: but they could not dispose it off. 
Mayne pointed out that it was now settled that the woman was the 
absolute owner, though with limited powers (Note (d) to para 634). 
See also 
Katama Natchiar v, The Rajah of Shivagunga, (1863° 9 M. I. A., 539 

at p. 604. ! 

Under the Mitakshara a widow was in the same position, as to ad- 
option, as her husband. Theltext of Vrihaspati, cited in tle Daya- 
bhaga (Chapter XI, section i, .2) declared that the wife was half the 
body of her husband. “ Of him, whose wife is not deceased, half the 
body survives.” The widow’s power to adopt was inherent : the 
husband’s authority in the United Provinces, like the consent of 
sapinda’s elsewhere, was necessary not to Rive the power, but only 
to ensure that the power was reasonably exercised. 

l Rajah ‘Vellanki Venkata Krishna Row v. Venkata Rama Lakshmi 

i Narsayya, |1876] 41. A. 1,13. | 
In Bombay, even now a widow could adopt unless specifically 
prohibited. a 

[Their Lordships intimated that they did not wish to hear res- 
pondent’s counsel on the ducstien of fact.] 
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DeGruyther, K. C. (B. Dube with him), for the respendents.— 
Dattaka Mimansa V. 16 was an extract from Saunaka—a very 
old Smriti-writer. The passage begins at verse 15, which sets out 
the forms and ceremonies to be observed in adoption. These forms 
and ceremonies were obviously general to every adoption, whether 
by man or woman. The normal case of adoption was adoption by 
the husband: the ceremonies were those appropriate to such 
adoption and’the eligibility of the adoptee depended on his relation- 
ship to the husband. In Saunaka’s time there were 12 sons—the 
natural son, and substitutes—vide Mayne’s Hindu Law, p. 81 (7th 
ed.) the “reflection of a son” was satisfied by any one of the 
twelve. Dattaka Chandrika ii, 8, corresponds to Dattaka Mimansa 
V 16 and was in identical terms. : 


The true translation was “capability of being begotten by the 
„adoptee through appointment and so forth.” And so forth is edt 
—the whole 12 sorts of sons were included. It didnot mean “and 
similar practices.” The word adf=et cetera. It was submitted 
this section must be construed according to the ordinary law—the 
normal son of husband’s adopting. When the husband adopted his 
wife’s brother's son the adoptee did bear the resemblance of ason, 
he was one whose mother the man might have legally married. 
There was no fiction in the case of the adoptive mother : it was in 
the case of the father only. Further Dattaka Mimansa ii, 33, 34 was 
not based on this. passage at all but on a much older text which 
forbade the adoption of a daughter’s son or sister’s son, 


The widow adopted to her husband, as his agent, and by his 
authority. The-authority given must be strictly pursued, andcan 
neither be varied from nor extended—Mayne, Hindu Law, 8th 
Edition p. 141 (para 114.) In Bombay no doubt authority was pre- 
sumed, but in Benares nothing but express authority would suffice, 
In the North West Provinces the widow must adopt the particular 
boy named. The Subordinate Judge adversely criticised 


Tulhsi Ram v, Behari Lal, [1889] I. L.R.,12 All, 328 (F. B.), 


which laid down that a widow had no authority to adopt'a son 
‘to her husband without his previous assent: but that was the 
settled law of adoption, and unless that construction was put 
upon Dattaka Mimansa i, 16 it must mean that a widow could not 
adopt at all. : 
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The only prohibition of this adoption in the Mimansa, if any, 
„was contained in section ii, verse 28, “A brother’s son only must be 
affiliated.” but this doctrine has been repudiated by this Board in 


Pilg ogy Uma Devi v. Gokoolanuna Das Mahapatra, [1878] 5 Ind, 
p. 40. à 

As to the adopted son bearing the resemblance of a son, it must 
mean that the son must bejone who could naturally be the man’s 
son. The ziyoga test would not help (Cited Jolly’s Hindu Law, pp. 
162, 163 and Mandlik’s Vyavahara Mayukba p 482). Niyoga was 
soniething quite separate from adoption; the idea was to copulate 
the wife with a substitute, and it could only be done once; how 
could this be the foundation’ of an adoption, which could be done 
many times? Strangeand, Wm. McNaghten merely summarise 
the Dattaka Mimahsa, F. McNaghten’s remark at p. 174 that the 
second widow in i 
Dagumbareev. T. ‘aramonee, F. MacNaughten’s Commentaries on Hindu 


‘ 


Law, 170, App. 10, i , ° 
could not have received the child in adoption was clearly wrong 
for the husband might have adopted him. Even if Dattaka 
Mimansa ii, 33 were against the respondent. It was submitted that 
authority must not be overrated. Lord Hobhouse points out in 

Sri Balusu Gurulingasvamtiv. Sri Balusu Ramalakshmamma 
(at p. 131) that it did not claim any but human origin, and could 
not be the work of a law-giver or Judge. If the commentator added 
anything to the Smriti, it was not law and ii, 33, was Nanda 
Pandita’s own gloss. This Board in 

Bhagvan Singh v. Bhagvan Singh, [1895] L.L R, 21 All, 4, 12, 
thought that Nanda Pandita had not received sufficient con- 
sideration, but they did not base their decision on what*he said. 

West and Buhler’s Digest showed that though the Sastris may 
have disapproved of it, the people themselves did not think adop- 


À : 

tion by a widow of her brother's son improper. . 
Musammat Baltas Kuer v.| Lachman Singh, [18 

Reo, gh, [ 7517 N. W. P. H.C. 


gave not the least support to this new theðry of NMiyoga. 
Sri Ramulu v. Ramayya [1881] I. L. R, 3 Mad., 152, 
laid down that the wife’s position was purely that of an agent. In 
Bai Nani v, Chunni Lal, [1897] I. L. R., 22 Bom., 973, 
the Bombay High Court pointed out the absurd result which would 
follow ifthe doctrine now set, up were adopted, In ° 
_ Jaisingh Pal Singh v. Bizai Lal Singh [1905] I. L. Rọ, 27 AlL, 417, . 


the matter was considered at length and decided in favour of the 


respondents, i 
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The judgment of their Lordships was delivered by 

Str JOHN EDGE.—This is an appeal by the plaintiffs from a 
decree of the High Court of Judicature at Allahabad, dated the rsth 
December 1909, which reversed a decree of the Subordinate 
Judge of Mainpuri, and dismissed the suit with costs. 

The plaintiffs brought their suit in the court of the Subordinate 
Judge of Mainpuri on the 15th June 1907 to have it declared that 
Jwala Parshad, who is a defendant and one of the respondents, was 
not the adopted son of one Tiwari Gandharp Singh, deceased, who 
had been the husband of Musammat Parbati Kunwar, who is the 
other defendant and respondent. The adoption which is impugned 
was made by Musammat Parbati Kunwar in March 1899 to her 
deceased husband, Tiwari Gandharp Singh who had died onthe 
oth November 1898 without issue surviving him, and had been a 
Brahman, Jwala Parshad was the son ofa brother of Musammat 
Parbati Kunwar, The plaintiffs who claimed as reversioners, denied 
that Jwala Parshad had been in fact adopted, and alleged that 
Tiwari Gandharp Singh, had not given to Musammat Parbati 
Kunwar authority to adopt Jwala Parshad to him, and further 
alleged that Jwala Parshad, being a son ofa brother of Musammat 
Parbati Kunwar, was in law ineligible for adoption by her as a 
son to her deceased husband. 

The Subordinate Judge framed six issues ; two only of the 
issues are now of importance. It was concurrently found by the 
courts below that the adoption was in fact made. The two issues 
which have to be decided in this appeal are as framed by the 
Subordigate Judge :— 

(4) Did Gandharp Singh give permission to his wife “ to adopt Jwala 


Parshad ?” 
“(6) Is the adoption invalid, inasmuch as the boy is “the son of the 
adoptive mother’s brother?” ° 


The authority to adopt Jwala Parshad was alleged to have been 
given to Musammat Pabati Kunwar by an oral will of her hus- 
band, Tiwari Gandharp Singh, a few days before his death. The 
Subordinate Judge held that the evidence that the authority to adopt 
Jwala Parshad had been given was untrustworthy, and found that no 
authority to adopt Jwala Parshad was proved to have been given. 

The High Court on appeal saw no reason whatever for doubting 
the trustworthiness of the evidence of the witnesses who had de- 


e 


t é 
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posed to the fact that Tiwari Gandharp Singh had given permission 
to his wife to adopt Jwala Rarshad as a son to him, and after a 
careful consideration of the evidence and the surrounding circum- 
stances found as a fact that.the permission to adopt Jwala Parshad 
had been given. In their Lordships’ opinion the learned Judges of 
the High Court could have come to no other conclusion unless they 
had perversely disregarded: the evidence and all the probabilities of 
the case. The direct evidence that the authority fo adopt Jwala 
Parshad had been given by !Tiwari Gandharp Singh to his wife was 
clear, and in their Lordships’ opinion was unassailable, and other 
facts showed thatit was probable that such an authority would be 
given, Tiwari Gandharp Singh was a man well advanced in 
years; he had been thrice married; hehad no surviving issue ; 
there was no sagotra sapinda in his family ; he was the last male of 


the male line ; he was a man of some considerable estate and posi- 
. 


tion ; and he had taken Jwala Parshad, when a child of 4 or 5 years 
of age, to live in his house with the object, of adopting him as his 
son, should Jwala Parshad prove himself to be a boy worthy of 
adoption as his son. Their Lordships agree with the finding of the 
High Court that the authority to adopt Jwala Parshad had been 
given, That authority was not a general authority to Musammat 
Parbati Kunwar to adopt a son to Tiwari Gandharp Singh, it was 
a specific authority to her to adopt Jwala Parshad as the son to her 
husband. 

There remains to be considered the question of law raised by 
_the sixth issue which had been framed by the Subordinate Judge. 
The court of the Subordinate Judge of Mainpuri is a court 
which is subordinate to the! High Court at Allahabad, and the 
Subordinate Judge of Mainpuri is bound to follow the decision 
inlaw of a Bench of the High Court to which he is subordinate 
unless the decision of the bench has been overruled by a decision 
of a Full Bench of that Court or unless it has been overruled 
expressly or impliedly on an, appeal to Wis Majesty in Council, 
or unless the law has been jaltered by a subsequent Act of the 
Legislature. As the Subordinate Judge was well aware, it had 
been decided five years before this suit was instituted by a Bench of 
the High Court at Allahabad, composed of Sir John Stanley, the 
then Chief Justice, and Mr. Justice Banerji, in Jaz Singh Pal Singh 
and others v. Byai Pal Singh and another (1), that an adoption by 


(1) [1905] 1. L. R, 27 Ale Al 
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“CIVIL a Hindu widow, in virtue of an authority to adopt given to her by 
1915 her deceased husband, of her brother’s grandson is not, according 
PALTU I to Hindu law an invalid adoption; as the adoption by the widow is 
v. . not an adoption to herself but is an adoption to her deceased hus- 
PARBATI 


band, and that the test of eligibility of the adopted son for adoption 
Sir John Edge in such case must be the test which would have applied had the 
adoption been made by the husband himself in his life-time. 

The Subordinate Judge of Mainpuri, Chhajju Mal, professing 
disapproval of that decision of the High Court, which he was bound 
to follow, entered upon a consideration of Sanskrit texts bearing 
more or less upon the subject, and decided that as Musammat 
Parbati Kunwar could not have married her brother,*the father of 
Jwala Parshad, the adoption of Jwala Parshad was invalid, It is 

° difficult to follow the arguments of the Subordinate Judge, but he 
. , does not appear to have kept clearly before his mind that the ques- 
tion in this case was whether a Hindu widow, acting on her hus- 
band’s authority, could validly adopt as a son to him the son of her 
brother, and was not the question as to whether a Hindu female 
could validly adopt to herself a son of her brother. On appeal, Sir 
John Stanley, C.J., and Banerji, J., applied, the decision in Jat 
Singh Pal Singh v. Byat Pal Singh, which had not been overruled, 
and accordingly decided that the adoption of Jwala Parshad was a 
valid adoption, and by their decree dismissed the suit with costs, 
From that decree of the High Court this appeal has been brought. 
The foundation of the decision of the Subordinate Judge on 
this question of Hindu Law is the commentary of Nanda Pandita, 
which is known as the “Dattaka Mimansa.” The “ Dattaka Mi- 
mansa” is undoubtedly a high authority on the law of Hindu 
,adoption and is treated with respect. The authority of the 
“Dattaka Mimansa” was considered by this Board in Radha 
Mohun v. Hardar Bibi (1), and Bhagwan Singh v. Bhagwan Singh 
(3), and the view of this Board was that the “ Dattaka Mimansa ” 
is a work which has had a high place’in the estimation of 
Hindu Lawyers in all parts of India and has become embedded 
in Hindu Law, but that caution is required in accepting the 
glosses of Nanda Pandita in the “ Dattaka Mimansa” where they 
deviate from or add to the Smritis. It was pointed out by 


(1) [1899] 261. A., 113. (2) 1[899] 26 1. A., 153. 
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Banerji, J. in Jai Singh Pal Singh v. Bijat Pal Singh, (1) on this 
question as to whether a widow can lawfully adopt to her deceased 
husband a son of her own brother, that Nanda Pandita in the “ Dat- 
taka Mimarisa” extended to adoption by females the rule of Hindu 
Law that no one can be adopted as a son whose mother the 
adopter could not have legally married, an extension by Nanda 
Pandita which is not based upon the authority of any of the 
Smritis or Institutes of Sages, 

As Banerji, J., further pointed: out in the same ease the exten- 
sion of the rule by Nanda Pandita is not supported by any text of 

e “ Dattaka Chandrika,” or by any of the texts of the Sages Sau- 
naka and Sakala from which most of the rules of the “ Dattaka 
Mimansa ”.were deduced. It has not been shown to their Lord- 
ships that the extension by, Nanda Pandita to which they are re- 
ferring has been accepted as the law in India, at least, so far as ad- 
options by widows to their deceased husbands are concerned. It is 
true that in the case of Musammat Battas Kuar v. Lachman Singhs 
(2), Pearson and Spankie, JJ., said :— 

“ No sufficient reason is shown why the doctrine of Nanda Pandita, that 
a woman may not affiliate a-brother’s son, should not be accepted as cor- 
rect, and why it should not apply to the case of a woman adopting a son 
with the sanction and on behalf of her husband. Indeed, it does not appear 
that the Hindu Law contemplates or provides for the adoption by a widow 

of a son in her own right.” E f 
It was not necessary for these learned Judges to express any 
opinion on the subject, nor is it clear how the case came on appeal 
to the High Court, as the two courts below had concurrently found 
that it was not proved that the husband had given his wife authority 

to adopt a son, ` ! 

_ Itis quite clear that Tiwari Gandharp Singh could, in his life- 
time, have legally adopted, Jwala Parshad, the son of his wife’s 
brother, and had he done so the adoption would have been a valid 
adoption, and their Lordships fail to see any reason why Jwala 
Parshad, who was legally eligible for adoption by Gandharp Singh, 
should.have become ineligible by reason ‘gf the death of Gandharp 
Singh. It must be remembered that the ‘adoption was not by the 
widow in her own right and ‘to herself ; the adoption was to her 
deceased husband and under the authority which he had given 
to her. In Sri Ramulu v. Ramayya(8), the adoption of a son of 

(1) [1905] I. L. R., 27, All, at page 433. (2) [1875] 7 N. W. P. H. C. Reports, 117, 
(3) 11681] L L. R, 3 Mad, 158 
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CIVIL a wife’s brother was held to be a valid adoption, and it was 
rightly pointed out that the rule of Hindu Law that a legal 


1915 
ne marriage must have been possible between the adopter and the 
PALTU. LAL i : oe pio es 
v. mother of the adopted boy refers to their relationshipeprior to mar- 


Sir John Edge a Hindu widow of her brother’s son was valid. Their Lordships 
have not thought it necessary to discuss the texts aud authorities 
which have been referred to, and are relevant to this question, as 
they have been fully and exhaustively considered by Sir John 
Stanley, C, J.. and Banerji, J., in their judgments in Jaz Singh Pal 
Singh v. Bijai Pal Singh. 

This appeal fails, and their Lordships will humbly advise His 
Majesty that it should be dismissed. The appellants must pay the 


costs of the appeal. 


(1) [1897] I. L. R., 22 Bom., 973. 
A., P. P. Appeal dismissed. 


PARBATI riage. In Bat Nani v. Chunnilal('), it was held that the adoption by 
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SNIE BISHESHAR DAS AND OTHERS (Plaintiffs) 
1915 UEFSUS 
Jute, 1. AMBIKA PERSHAD (Defendant)* 


RICHARDS, Code of Civil Procedure (Act XIV of 1882), section 395—(Act V of 1908), 
C. J. ` Section 73, Order 38, kule 5, Order 21, Rules 52, 63— Attachment before 
BANERJI, J. judgment—Right conferred by—Sutt—Maintainability of. 

An attachment before judgment confers no right in the property attach- 
ed on the person who obtains the order for attachment. Certain property 
belonfving to his debtor was attached by the defendant before judgment. 
The property was of a perishable nature and had to be sold. The money 
was deposited in court. The plaintiffs obtained a decree against the same 
debtor, attached the money deposited in court and obtained an order for 
its payment to themselves. Before, “however, the money was paid the 
defendant applied to the court to cancel the order for paying the money, 
Payment was stopped. Jhe defendant, thereafter, obtained a decree in his 
suit and applied for recovery of the money in doposit. ` The court rateably 
distributed the money between the.two decree-holders. Held that the at- 
tachment before judgment conferred no right on the defendant to object to 
x the decree of the plaintiffs’ being discharged, and that the money obtained 
° by sale of the property attached was to be treated in exactly the same way 

as the property itself, : 
i ; +S. A. 581 of i4 


c 
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Held also that the court having made an order against the plaintiffs 
refusing to pay them the money, they were entitled to maintain the suit, 
as provided by Order.21, „Rule 52 of the Civil Procedure Code. Tekum 
Singh v. Sheo Prasad, |. L. R., 19 Cal., 86, referred to. 


SECOND APPEAL from a decree of Munshi Gokul Prasad, 
Subordinate Judge of Allahabad, reversing a decree of Babu Sid- 
heshwar Moitra, Munsif. | 

The facts material to the decision of the case were ùs follows:— 

The defendant brought a suit in the court of the Subordinate 
Judge for recovery of money in 1911 (No. 9 of 1911) against one 
Mahbub Husain and applied for attachment of his property. The 
property was attached but being of perishable nature was sold and 
Rs. 669-9-6, were deposited in court. The plaintiffs brought a suit 
in the court of the Munsif against Mahbub Husain and obtained a 
decree before any decree was passed in favour of the defendant, 
On 10th January 1912 the plaintiffs executed their decree and at- 
tached Rs, 627-9-6 out of Rs, 669-9-6 deposited in the court of the 
Subordinate Judge. On 12th February 1912 on the application of 
the plaintiffs for execution the Subordinate Judge ordered the 
amount attached to be paid ito the plaintiffs who made an ap- 
plication for withdrawal of the money they had attached. On 26th 
February 1912 the defendant filed an objection to the effect that 
he had alien on the money jand that it should not be paid to the 
plaintiffs. He further stated that the decree of the plaintiffs was 
collusive and they were not entitled to get the money. The Sub- 
ordinate Judge ordered that the money be not paid. After this, on 
1oth April 1912, the defendant obtained a dectee against Mahbub 
Husain and three days later: the Subordinate Judge ordered that 
the money in deposit in his court may be rateably distributed bet- 
ween the plaintiffs and the défendant. The plaintiffs brought the 
“suit out of which the present appeal arose for a declaration that 

hey were entitled to recovers the entire amount of their decree, 
-The court of first instance decreed the claim holding that the 
order of the 12th February 1912 gave them a prior right. The 
Subordinate Judge on appeal reversed the decree onthe ground 
that the plaintiffs had no right prior to that of the defendant. 

Plaintiffs appealed. 

Ladli Prasad Zutshi, for the appellants. 

“The defendant did not trouble himself to make good any ’ of the 
pleas that he took in his written statement. He only rested his 
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CIVIL case on the fact that he had obtained attachment before judgment 
1915 -and claimed precedence therefrom. An attachment before judg- 
NRE ment only secured the property from alienation. It conferred no 


BISHESHAR : ? . 
Das title in favour of the person attaching it. The effect of attachment 





ANGRA was that after decree no fresh attachment would be necessary. 
PERSHAD Krishna Sawmy v. Official Assignee of Madras, [1903] 1. L. R., 26 
Mad., 673, 678. 

Both the parties were decree-holders and an order for payment 
of money in favour of the plaintiffs having been made before the 
defendant obtained his decree they were entitled to the entire 
amount, In fact the order amounted to a satisfaction of the decree. 

If, however, the defendant could show that he was entitled to 
rateable distribution under section 73 of the Cade of Civil Proce- 
dure they would be entitled to it. But it was submitted that sec- 
tion 73 did not apply to the case. Assets were not held by the 

*eourt after the order vesting the money in the plaintiffs was made, 
The words before the receipt of assets in section 73 were import- 
ant. They meant the assets helc in execution of the decree. He 
also referred to Order 38, Rules 5 and 10 of the Code of Civil 
Procedure and submitted that in order to give him aright to the 
money it was not necessary for the plaintiff to withdraw it. 


` Surendro Nath Sen (with him Hartbans Sahat,) for the respon- 
deņnt.—The money was under an attachment ‘when the plaintiffs 
made their application for attachment. Order 38, Rule 10 did not 
bar any person from applying for sale of the attached property but 
made no provision for payment ofthe money. Thecourt therefore 
could make no order for its payment to the plaintiffs. Moreover 
the order had been concelled. The rule does not apply when the 
property sought to be attached is money. If it did, the paid 
ofselling the property attached should have been gone through 
so as to invest the purchaser, if any’, with the right to the property 


sold. ° 

The defendant had tot obtained his decree and the attachment 
gave him no lien but he had an equitable right to have the proper- 
ty kept in custodia legis. Before the plaintiffs obtained a decree 
the defendant had attached the property. The plaintiffs could not 
nullify *the effect of the attachment before judgment by their at- 
tachment. 
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Shewdut Ray v. Sree Canto, | 1906] I. L. R., 33 Cal., 639. 


The court could order! ‘rateable distribution under the rule of 
justice, equity and good conscience. 


Order 21, rule 52 was referred to That expressly laid down. 


that the court could not touch the question of attachment, 


[BANERJI, J-—That means that if there is a dispute between 
rival claimants the court could not decide the question of priority.] 


[ RICHARDS, C. J.—It does not apply to attachments before 
judgments.] 

Chedi Lal v, Kuerj?, [1894] 1. L. R., 17 AIL, 82. 

Lastly it was submitted that section 73 not being applicable 
the suit was note maintainable. A suit of particular description 
was contemplated by that section and if all the requirements were 
not complied with the suit:would not lie. 

Debee Prasad v. Gujadhur Ram, [1873] 20 W. R., 73. 


The remedy of the plaintiffs was to apply in execution court 
for recovery of the money and in case the court refused to pay to 
apply in revision to the High Court. Order 21, rule 63 does not 
give a right of suit to one of two successful decree-holders 
against the same judgment-debtor. It only applies when a third 
party claims under an independent title. 


Ladli Prasad Zutshi, was not heard in reply, 
The following judgments were delivered. 


RICHARDS, C. J.—This appeal arises out ofa suit in whith the 
plaintiffs sought a declaration that they were entitled to Rs. 627-9-6 
out of a sum which had been deposited in court. The*facts are 
as follows :—Ambika Prasad brought a suit against Mahbub and 

others. Before judgment he attached property which belonged 

` to Mahbub, under the provisjons of Order 38 of the Code of Cłvil 
Procedure. The property being of a perishable nature it was sold 
and the proceeds were lodged i in court on the 29th of March 191r. 
It is out of this sum that the plaintiffs seek to be paid the amount 
of a decree, The plaintiffs ‘obtained their decree on the 12th of 
September 1911. They made an application for execution by 
“attachment” of the money in court on the Ioth of January 1912. 
The court made an order on the 21st of February 1912ein which 
it is stated that the propérty having been attached the money 
-ghould be paid to the decree‘holders upon application, An appli- 
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cation for payment was made on the 23rd of February 1912. On 
the 26th of February 1912, Ambika made an objection to the 
money being paid to the decree-bolders on the ground that he had 
attached it before judgment. The court on this objection refused 
to allow the money to be paid out to the decree-holders, who 
are the plaintiffs in the present case. Ambika got his decree on 
the roth of April 1912. It seems to me that we have to consider 
what were the rights of the decree-holders on the 23rd of Feb- 
ruary 1912, that is to say, were they entitled by law to have their 
decree satisfied out of the money deposited in court? If they were 
they are entitled to a decree in the present suit provided that their 
remedy lay by suit. Order 38, Rule 5 provides for -attachment 
before judgment. Property can only be attached before judgment 
upon the court being satisfied that the defendant, with intent to 
obstruct or delay the execution of any decree that may be given 


* against him, is about to dispose of the whole or any part of his 


property, or that he is about to remove the whole or part of his 
property from the local limits of the jurisdiction of the court. It 
seems to me absolutely clear that as it is only to prevent one or 
other or both of these things that attachment before judgment is 
allowed, Such attachment confers no rightin the property on 
the plaintiff who obtains the order. Every thing remains as before 
the, attachment, save that it has been taken out of the power of 
the defendant to dispose of the property attached or remove it out 
of the jurisdiction. If there was the least doubt about the matter, 
it is set at rest by the provisions of Order 38, Rule 10, which is as 
follows :——“ Attachment before judgment shall not affect the rights ` 
existing prior to the attachment, of persons not parties to the suit, 
nor bar any person holding a decree against the defendant from 
applying for the sale of the property under attachment in execu- 
tion of such decree.” Supposing therefore that the property had 
not been of a perishable nature but had been simply attached be- 
fore judgment, the plaingiffs would have been entitled to have at- 
tached the property, had it sold and obtain payment under 
their decree. Ambika would have had no right of any sort to 
object to the decree of the plaintiffs being discharged. Some at- 
tempt fas been made to contend that the fact that the property 


-had been turned into money altered the circumstances. I think 


that this is a most unreasonable contention. In my opinion the 
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money, which represented the property, which had been attached 
before judgment is to be treated in exactly the same way as the 
property would have been, with this difference only that of course 
there is no sale. Under ese circumstances it seems to me that 
the plaintiffs were clearly entitled on the 23rd of February 1912 
to have had their decree Satisfied out of the money deposited in 
court, . 
It is next argued that the dispute between the plaintiffs and 
Ambika had to be decided by the court in which the money was’ 
deposited and that no suit lay. Order 21, Rule 52 provides that. 
“where property which has been attached is in the custody of the 
_court any question of title or priority arising between the decree- 
holder and any other person not being the judgment-debtor,claiming 
.to be interested in such property by virtue of any assignment, attach- 
ment or otherwise, shall be determined by such court.” Order 38, 
Rule 8 provides that “where any claim is preferred to property” 
attached before judgment, such claim shall be investigated in the 
manner hereinbefore provided for the finvestigation of claims to 
property attached in execution of a decree for the payment of 
money.” Order 21, Rule 63 provides “ where a claim or an objec- 
tion is preferred the party against whom an order is made may 
institute a suit to establish the right which he claims to the property 
in dispute, but subject to the result of such suit, if any, the order 
shall be conclusive.” It seems,to me that the effect of Order 38, Rule 
Il isto incorporate the provisions of Order 21 and amongst them 
the provisions of Rule 63. The court accordingly having investi- 
gated the claim of the decree-holders, the plaintiffs in the present 
suit, and made an order against them the effect of which was that 
they were not allowed to receive payment of their decree, they are 
entitled to institcte a suit. (I hold therefore that the present syit 
is maintainable. I would allow the appeal and decree the plaintiffs’ 
claim. f : ; 
BANERJI, J.—I have arrivéd at the same conclusion. The frst 
question to be determined is whether the court below was justified 
in ordering a ratéable distribution. It is clear from the provisions of 
the ‘Code of Civil Procedure that priority of attachment gives no 
priority - of title. Order 38, Rule 10 clearly provides that where 
property has been attached before judgment that circumstance does 
not preclude any other judgment-creditor of the judgment- debtor 
XIN 94 R - 
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from attaching the same property and proceeding to the sale of it. 
It is obvious from the provisions of that rule that notwithstanding 
an attachment before judgment, any other creditor, who has ob- 
tained a decree, may proceed to execution and cause the property 
attached to be sold. The effect of the attachment before judgment 
is only to prevent the debtor from dealing with the property, but 
the property still continues to be hers. Therefore the plaintiffs in 
the present cage were entitled to attach the money which was in 
court, being the proceeds of the sale of the property attached before 
judgment. As the court made an order on the 23rd of February 
1912, directing the money attached to he paid over to the plaintiffs, 
the plaintiffs were entitled to receive that money and the court or 
the defendant Ambika Prasad ‘could not deprive vhem of their right 
to get the money. Had Ambika Prasad already obtained a decree 
on the date on which the money was ordered to be paid to the 
plaintiffs and had he applied for execution, different equities 
might arise. It may be that when several decree-holders who have 
caused the same property to be attached but to whose case section 
73 of the Code of Civil Procedure does not strictly apply, they 
would be entitled to a rateable distribution on general principles 
of justice, equity and good conscience. But that is not the case 
here. It is not necessary therefore to express any opinion on the 
point. In the present case, as I have said abové, Ambika Prasad 
had not obtained his decree when the court ordered the money in 
dsposit, attached by the plaintiffs, to be paid over tothem. Had 
the property not been of a perishable nature, and had it not been 


~ already sold, the plaintiffs would have been entitled to get it sold, 


and aftef the sale to have their decree satisfied out of the proceeds 
of the sale and there is nothing in the Code to prevent their doing 
so merely because Ambika Prasad had caused the same property 
t8 be attached before judgment. He had not obtained a decree and 
had not applied for execution. Section 73 of the Code of Civil 
Procedure, would not apply to a case of this kind, because this 
was not a case in whith several decree-holders had before the 
realisation of assets applied for execution of their decrees. 


There remains the other question as to whether such a suit is 
maintainable. As has been pointed out by the learned Chief Justice 
Rule 52 and the subsequent rules in Order 21 are by reason of the 
provisions of Order 38, Rule 8 applicable to cases of attachment 
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before judgment. Under Rule 52 of Order 21 the court which 
-holds the property is the court which must decide all claims made 
in respect of it, whether arising from assignment or attachment or 
otherwise. ‘The mode of investigation is provided for by Rule 58 
and the consequent rulés, but in all cases when an order is made, 
the defeated party is entitled to bring a suit to establish his right 
under Rule 63. The language of that rule differs from that of 
section 283 of the old Code of Civil Procedure. Under that 
section a party was allowed to bring a suit when an order had been 
passed against him under'sections 280, 281 and 282. Thereis no 
such limitation in Order, 63 and this alteration appears to have 
been deliberately made by the legislature to include’ all cases of 
orders of this kind passed under Order 21 including orders under 
Rule 52. I finc that under the old Code of Civil Procedure, it was 
held that where an order was made under section 272, which corres- 
ponds to the present Rule 52,a suit would lie to set aside the order, 
Tikum Singh v. Sheo Prasad Bhagut(1). The present suit was in 
my opinion clearly maintainable, I also would allow the appeal. 

By THE CourtT.—The order of the Court is that the appeal be 
allowed, the decree of the court below set aside and the decree of 
the court of first instance restored with costs in all courts. 


1 


M. L. N. ' Appeal decreed, 
» (1) [1891] I. L. R, 19 Cal., 286. 


MAHMUD ALI\AND OTHERS (Defendants) * 
' versus 
. YAWAR BEG (Plaintiff). 
_ pecific Relief Act (I of 1877) sections 15, 16—Contract to sell whole house®by 
one of two owners — Other sharer refusing to sell—Specific performance, 
One of two brothers agreed to sell a whole house belonging to both of 
them to the plaintiff. The second brother refused to sell and the plaintiff 
brought a suit for specific performance of the contract. ‘lhe court below 
gave him a decree for possession of half the house on his paying half the 
consideration agreed upon. Held that the plaintiff could plead that his 
contract was an indivisible contract for purchase of the whole house but he 
was also entitled to a decree for possession of half the house on payment of 
the entire consideration, i 
¥ S. A. No. 352 0f 1914. ` 
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SECOND APPEAL from a decree of B. J.. Dalal Esq;, District 
Judge of Benares, modifying a decree of V. N. Mehta Esq., Subor- 
dinate Judge of Jaunpur. . 

Suit for specific performance of a contract. The plaintiff alleg- 
d that defendant No. 1 Muhammad Ali acting for himself and as 
an agent of his brother Mahmud Ali agreed to sell the house in 
dispute to the plaintiff for Rs. 3000 but they have sold it to other 
defendants breaking the contract. He therefore asked for a decree 
for specific performance of the contract. The defence was that 


‘defendant-No. 1 had no right to sell the whole house not being an 


agent of his brother and that the defendants did not know of the 


‘agreement. The court of first instance found ali the points against 
defendants and decreed the suit. On appeal, the lower appellate 


court found that defendant No. 1 was not the agent of his brother 


-and could not agree to sell mofe than bis share, It therefore gave a 
«decree for specific performance of tie half contract on payment of 


half the consideration, vig., Rs. 1500. 

Defendants appealed. i 

M. L. Agarwala and W. Wallach, for the appellant. 

S. M. Sulaiman, for the respondent. 

The arguments are set out in the judgment. The following 
authorities were cited. ` i ., 

“Fry on Specific Performance 823. 

The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit for specific 
performance of a contract to sella house. The house belonged to 
Sheikh Muhammad Ali and Sheikh Muksud Ali, the defendants 1,’ 
and 2, It is alleged that the defendant No. 1 on behalf of himse)’ 
and as agent of defendant No. 2 agreed tu sell the house to ti 


_ plaintiff, that then in breach of the% agreement the house was so 


to defendant No, 3, the sale being taken fictitiously in the name 


“his wife defendant No. 4 


The court below has, found that the contract was entered into 


“but that defendant No. 1, had no authority to sell his brother's 


share of the house. The court accordingly made a decree for 


: specific perforrhance’ in respect of the half of the house which be- 


longed to defendant No, 1, at half the price agreed upon. 


` 
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In second appeal itis contended on behalf of the defendants 
that the court ought not to have decreed specific performance of 
half the house. Section 15 ofthe Specific Relief Act is relied upon 
and it is contènded that the plaintiff was only entitled to a decree 
for specific performance for half the house on condition of paying 
the full price agreed upon for the entire house. On the other hand 
the plaintiff relies on the provisions of section 16. The court below 
considered that this section applied. The section is as follows:— 
“When a part of a contract which taken by itself can and ought to 
be specifically performed stands on a separate and independent 
footing from another part of the same contract which cannot or 
ought not ‘to be specifically:performed the court may direct specific 
performance of the former part.” It must be remembered that the 
contract as proved was a contract to sell the whole house for one 
lump sum as consideration. iIt can hardly be said that the contract 
consisted of “two parts,each standing on a separate and indepen- 
dent footing from the other,” one part being to sell the share of 
defendant No. 1, and the other part to sell the share of defen- 
dant No. 2. This is illustrated by supposing for a moment that 
the suit had been by the defendant No. 1, against the plaintiff for 
specific performance of a contract to buy haif the house. It seems 
quite clear that Mirza Yawar Beg could have pleaded that his con- 
tract was a contract to buy the whole house and not half and that 


no court would have forced him to take half the house. -In- 


our judgment the decision; of the court below was wrong. As 
however in the course of the hearing the plaintiff has expressed 
his willingness to pay the full price, we think that he ought to have 


half the house on these terms. 


We accordingly vary the! decree of the court below by giving 
the plaintiff a decree for specific performance for sale of half the 


house (the share of defendant’ No. 1) conditional upon his paying 
the entire price. The plaintiff will have his costs from the defendants 
other than the defendant No. 2. He wilfbe entitled to set off his 
costs against the amount paid by him into court, We allow bim 
two months to pay the money ‘into court but we direct that inthe 
event of the money not being so paid within that time the suit will 
stand dismissed with costs in all courts. 
Decree varied, 
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abies UTMA KUAR (Applicant) 

1915 VETSUS ; 

May, 10.. ' BHAGWANTA KUAR AND ANOTHER (Opposite-parties).® 
— Guardians and Wards Act (VIII of 1890), Sections 12, 24, 23—Application to 

CHAMIER, J. ; 

FIGGOTT, J. obtain custody of minor—Power of court to grant. 

The mother of a minor girl applied to be appointed her guardian. In 
her application she stated that the minor had been removed from her 
custody by another person who was made a party, but she made no appli- 
cation for an interim order under section 12 of the Guardians and Wards 
Act. A few days after her appointment as guardian she applied to the 
court for the purpose of having the minor placed in her custody. The 
Judge refused the application, holding that as neither section 12 nor sec- 

4 tion 25 applied to the case he had no jurisdiction, and that the guardian 
. should proceed by regular suit. On appeal to the High Court, held (1) 
that no regular suit could have been brought for the purpose. Shiam Lal 
v. Bindo, 1. L. R, 26 All, 594, followed, (2) that from the date of the 
. order appointing the guardian the minor became a ward of the court, and 
. that both on general principlesand under sections 12 and 25 of the Guar- 
l dians and Wards Act the court could and should take action and assist’ 
the guardian. ` 
Quaere.— Whether an appeal lay from the order of the Judge rejecting 
the application. $ 
“First APPEAL from an order of Pandit Durga Datt Joshi, 
District Judge of Azamgarh. 
Sital Prasad Ghosh, for the applicant. 
A. H. C. Hamilton, for the opposite-parties. 
The judgment of the Court was delivered by 
Piggott, J. PIGGOTT, J—This is an appeal by a guardian lawfully appoint- 
ed under the Guardians- and Wards Act No. VIII of 1890. The 
facts are peculiar, Musammat Utma Kuar applied to the District 
Judge of Azamgarh to be appointed guardian of -the person and 
property of her minor daaghter, Chandra Kuar, She stated in her 
application that the minor had been removed from her care and 
custody by her married daughter, Musammat Bhagwanta Kuar, 
sister of the said minor; but she did not ask the court .to take 
> action under section 12 of Act VIII of 1890. Notice was issued to 
Musammat:Bhagwanta Kuar, and certain matters having been en- 
*F.A F.O, No. 22 of 1915 
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quired into by the court, an order was passed on the 26th of 
August 1914 appointing Musammat Utma Kuar guardian of the 
person of her minor daughter ‘and a formal certificate of guardian- 

ship was issued to her dated 31st August 1914. On 15th Septem- 
ber 1914 Musammat Utma Kuar presented an application to the 
court, alleging that she was still unable to obtain possession of the 
person of the minor and asking the court to take steps to cause 
the minor to be placed in her charge. This application was reject- 
ed by the learned District. Judge on the ground that he had no 
jurisdiction to take any action in the matter under the provisions of 
Act VIII of 1890, and that Musammat Utma Kuar’s only remedy 
was by way of a regular suit. According to the principles laid 
down by this Cougt in Skram Lal v. Bindo (1), with which we 
entirely concur, no regular suit for the purpose suggested could 
have been brought. We are satisfied that the minor Chandra Kuar 


became a ward of.the court from the date of the order appointing 


Musammat Utma Kuar to be her guardian, and on general prin- 
“ciples the District Judge became thereby empowered to enforce, 
for the benefit of the minor,' all the provisions contained in the 
Guardians and Wards Act No. VIII of 1890. One of these provi- 
sions is to be found in section 24, which lays down that a guardian 
of the person of a ward is charged with the custody of the ward 
and must look to hts or her support, health and education. Musam- 
mat Utma. Kuar was asking the court to assist her to perform the 
duties imposed upon her by the section above quoted, and we are 


quite satisfied, on general prinelples alone, that she was entitled ~ 


to the assistance of the court., The matter has been argued before 
us on various technical grounds. An objection-has been taken on 
behalf. of the respondent that the order of the District Judge, whe- 
ther right or wrong, is one against which no appeal lies under the 
provisions of section 47 of Aet VIII of 1890, It has also been 
argued that, whatever powers the court possesses by way of con- 
trolling the possession of the person of a minor ward, its jurisdiction 
is limited by sections 12 and 25 of the Actitself. Neither of these 
sections, it has been contended; applies to the present case. Over 
the question whether an appeal lies or not we are disposed to pass 
lightly. If we are satisfied that the learned District Judge has in 
fact rejected the application of Musammat Utma Kuar upon wrong 
grounds, then he has refused-to;exercise jurisdiction in a matter in 
(1) [1904] L L. R., 26 All, 8947 
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‘which it was incumbent upon him to exercise such jurisdiction. If 
we cannot interfere by way of appeal, we can interfere by way of 
revision, as laid down by section 48°of Act VIII of 1890. With 
regard to sections 12 and 25 of the said Act, we think it possible 
that either or both of these sections might be applied; On the 
whole, if the matter is to be dealt with as a technical question with 
reference strictly to the wording of Act VIII of 1890, the preferable 
view seems to us to be that the court below could have taken 
action, and was bound to take action, under section 12 of the Act. 
In view of the provisions of section 24 of the Act to which we have, 
already referred, the appointment cf Musammat Utma Kuar to the 
guardianship of the person of this minor ward could not be regard-. ` 
ed as complete until she had obtained effective possession of the 
person of the ward, so as to enable her to discharge the duties laid 
upon her by that section. It is quite true that. section 12 of the 
Act provides for the temporary custody of a minor in the zvterim 
"between application being made to the court and the final con-. 
clusion of the necessary proceedings for the, appointment ofa’ 
guardian of the person of the minor ; but as we have already pointed. 
out, those proceedings are really not complete until the guardian 
of the ward has obtained the custody of the minor. We think 
therefore that it was still open to the court below to take action 
under section 12 of the Act. An alternative view would be for the. 
coart to proceed on the assumption that what ought to have been 
done had been done, and that the custody of the minor had techni- 
cally been made over to the lawfully appointed guardian from the 
date of such appointment : in this view the provisions of section 25 
would apply, From any point of view we are satisfied that the 
court below was wrong and its order cannot be sustained. We set 
it aside and remand the case to the court below with directions to 
ré-admit the same to the file of pending applications’ and dispose 
of it according’ to law. Costs of this appeal will be costs ‘in the 
cause and can be dealt vith by the court below when finally dis- 


posing of the matter. 
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SHOHRAT SINGH (Paintif) 


í VErSUS 


: JHAGRU AND OTHERS (Defendants) * 


Landlord and tenant—Abadi land—Ejectment of tenant from tenancy -Right 
to live in house—Burden ofi proof. 

The presumption is that the zemindar is the owner of every inch of 
ground, whether cultivated or waste, within his zemindari and if another 
person seeks to establish a title whether by adverse possession or otherwise 
the burden is on him of proving such title. 

The general law of the land is that if a tenant is ejected from the tenancy 
or abandons it then, unless there be some special custom to the contrary, 
the site on which he has built his house reverts to the zemindar and the 
tenant must remove the materials therefrom. . 


SECOND APPEAL from a!decree of Babu Lal Gopal Mukerji, Ad- 
ditional Subordinate Judge; of Gorakhpur, reversing a decree of 
Babu Charu Deb Banerji, Munsif of Bansi, 

Claim for recovery “of possession, 

The court of first instance decreed the claim. 

The lower appellate court reversed the decree, 

Plaintiff appealed. = A 


_ Ramakant Malaviya, for the appellant. 
Nihal Chand, for the respondents, 


The following judgment was delivered by 


KNox, J.-—The plaintiff in the court of first instance is, admit- 
tedly, the zamindar of Mauza:Kataila. According to him the defen- 
dants were non-occupancy tenants who have been recently ejected 
from their cultivatory holdings in Mauza Kataila. He says that 


‘the defendants in the time of this predecessor and with the permis- 


sion of his predecessor built 4 ‘dwelling bouse and a cattle-shed 
for the purpose of agriculture. 'As the defendants have been ejected 
from all the cultivatory holdings he contends that they have no 
longer any right of residence on the land in dispute. He asked 
them on several occasions to quit but they have failed to do so, 
His prayer to the court was that he might be given a decree for 
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possession of 5 biswas of pukhta land as set out in the plaint and 
the defendants -be directed to remove,their materials from the land. 

The defendants in their written reply took up the position 
that the house built by them was built for all purposes for which 
a house could be used. It had been in existence for more than 12 
years, indeed for many generations, hence the plaintiffis not entitl- 
ed to recover possession. The court of first instance had no hesita- 
tion in awarding the plaintiff a decree. It held that the house was 
appurtenant to the agricultural holding and that when a tenant 
ceases to have any holding his right of occupation in the adda? 
ceases,—this, of course, in the absence of a special contract to the 
contrary and in this case no special contract was pleaded, It ac- 
cordingly gave the plaintiff a decree for ejectmeht. 

The defendants went in appeal and their contention in appeal 
was practically the same as in the court of first instance with this 
addition that there can be no presurnption in law regarding the house 
of-a tenant that that house was built merely for agricultural pur- 
poses. They laid stress upon the house being a very big one, consist- 
ing of three sections, the defendants had always considered it their 
place of residence, made additions to it from time to time and the suit 
was time-barred. It will bé noted in these pleadings that no sug- 
gestion has been made at any stage of the case that the defen- 
dants are possessed of more than one house in the edad. The 
lower appellate court held that there were two points before it for 
determination; the first point that it laid down was whether the 
house in dispute was or was not ‘appurtenant to the agricultural 
holding. Secondly it said that there was absolutely no evidence 
on the record to show that the house-site was an appurtenance to 
the agricultural holding. There was no presumption in law that 
the house occupied by a tenant was of necessity an appurtenance 
to the cultivatory holding. The learned Subordinate Judge said 


that he could find no pregedent to this effect. On the contrary he 
referred to the case of Mati Ram v. Munna Lal (:) and to the 


case of Net Ram v, Tej Ram (®). As he understood these judg- 
ments he held that there was no presumption that a site occupied 
by a dwelling house of every agricultural tenant was necessari- 
ly an appurtenance to the agricultural holding. The question 
wasa question of fact and not of law and it rested with the plaintiff 
(1) S.A. 1119 of 1911 decided on the 28:h of October 1912. (2) 11 A. L. Ja 445: 
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zemindar to prove that the house was the appurtenance of the 
tenancy. In the present case there was no evidence that the de- 
fendants held the site as #n appurtenance, they must be held to 
have occupiéd the site adversely to the plaintiff and his predecessor 
and they are now owners. 


This a startling proposition, It amounts to this that when the 
zemindar wishes to eject a tenant who has been ejected from his 
tenancy from the house occupied by him he mustecome into court 
prepared with the proof that at the beginning of their relations the 
zemindar granted the respondent tenants their position in abad? 
an appurtenant to their holding, If the zemindar cannot prove this 
the tenants must be held to have occupied the site adversely to the 
zemindar, and iftthey had been in possession long enough, to be 
the owners of the house in dispute. The zemindar has come to 
this Court in appeal and has taken five pleas, First that the court 
below has erred- in holding that the sites are not appurtenances ¢6 
the holdings from which the tenants have been ejected. Second- 
ly that the court is in error when it says that as there is no evidence 
that the tenants held the sites as appurtenances they must be held 
to have occupied the sites adversely to the plaintiff and his pre- 
decessors and have now become owners; thirdly that it was for the 
defendants to prove that they occupied the land adversely to the 
zemindar. The remaining two pleas do not call for any notice. It 
must be remembered that throughout the present case there ‘is no 
suggestion that the defendants have been occupying more than 
one house. The judgment speaks of sites but on looking at the 
plaint I find that the plots are-a house and a cattle-shed. There 
is no suggestion moreover from first to last that there was any 
special contract made between the original tenants and the original 
yemindar at the time of their entering into possession. It is,the 

ordinary case of a site in the village abadi. The cases on which the 
learned Subordinate Judge has relied aye not precedents that can 
be followed in the present case. The éircumstances in each case 
were different from the circumstances here. In S. A, 1119 of 1911 
the house in dispute was admittedly a house built and tenanted 
for agricultural purposes and the contention was that by a speci- 
al custom prevailing in the village such a house could be gold. It is 
irue that the learned Judge of this Court before whom the case 
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came used these words, “ There is no legal presumption that every 
dwelling house belonging to an agriculturist is appurtenant to his 
holding. A house may or may not appertain to the holding and 
the fact whether it does appertain to the holding must be estab- 
lished in each case upon the evidence. But the learned Judge 
never went on, as the learned Subordinate Judge in this case, 
to lay down that if a plaintiff failed to prove that the defen- 


- dant held the house as appurtenance, the defendant must be held 


to have occupied the house adversely and to be the owner thereof. 
In S. A. 1119 of 1911 the zemindar was not a party to the suit; 
the contending parties were the mortgagees ofa grove and of the 
house in the adadi and the defendants were the mortgagors. In 
Net Ram v. Tej Ram, the contention was that the land in dispute 
was a piece of waste land in the edad? which the’co-sharers of the 
village had permitted the defendants to use for stacking manure 
and keeping cattle and the house occupied by the tenant was not 
ta dispute at all. The learned Judge in his judgment says, “ In 
the abadi of a village the house of a tenant is the only thing that 
can besaid to be an appurtenance to his holding.” What is an 
appurtenance to the holding of an agricultural tenant, he held, 
-must be decided according to the circumstances of each case. In 
the case before him the defendant had got a large area of land to 
cultivate, for which they required a number of bullock and other 
accessaries ; they must have a pieceof land for their cattle and 
manure. And ifthe plot in suit had been allowed to remain in 
their possession for more than 20 years by the zemindars of the 
village for the use of cattle and manure, the plots had become an 
appurtenance to the agricultural holding of the defendants, In 
this case too, the extraordinary decision was not arrived at that 
if the plaintiff did not prove that the land in dispute was an ap- 
purtenance, the defendants if they held possession for more than 12 
years, had acquired a title by adversé possession and had become 
owners of the property in dispute. It seems to me that a decision 
of this kind shows a complete ignorance of the ordinary position in 
these provinces of zemindars and tenants with reference to a site in 
the abadz. Ordinarily the zemindars are under Government owners 
of every inch of ground within a mahal whether that ground be 
cultivated or waste. If any one other than the zemindar seeks to 
establish a title to any portion of this land, the burden ison him 
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to prove the special circumstances or special contract under which 
he claims title. There are undoubtedly cases in which it can be 
established and is established “that adverse possession has been 
held and maintained for a sufficient number of years and that pro- 
prietorship has passed away from the zemindar but the pre- 
sumption is the other way. The zemindar admits a tenant into the 
village and in order to keep him contented and happy grants him 
a portion of the land within the so-called aéadi and in some cases 
no doubt gives him permission to use other portions of the adad? 
for other purposes but the tenant comes in asa tenant of the 
zemindar both as regards the cultivatory land and the site or sites 
in the adadi, It is contrary to common sense that the zemindar 
would let a person occupy any portion of the Jand in a mahal 
except for purposes connected with the village. If the person in 
possession sets up a title adverse to the zemindar, it is for him to 
- prove how he-acquired the title. The learned Munsif was quite 


right in holding that the presumption was in favour of the site” 


occupied being an appurtenance to the tenancy. Circumstances 
are quite different if it be the case that more than one site is 
held by the contesting quondam tenants but I need not discuss that 
question in this judgment for that is not the case before me. The 
contention that the house was built for every purpose for which a 
house can be built is not entitled to much weight. The zemindar 
knows that site in the aad: ishis by right and that the tenant 
must know the same. If the tenant chooses to build on the site 
allotted to him by the zemindar a three ‘storeyed house or some 
house out of the common the zemindar is not bound to go and 
expostulate with him for having built such a house. As bong as 
the tenant cultivates the land in the village he will remain. If 
he abandons, or is ejected from the tenancy then unless there be 
some special custom or contract to the contrary, the site reverts 
to the zemindar and the tenant who built the three storeyed house 
at his risk has to remove his materials and vacate the site, This 
is the general law of the land in my opinion. 


The result, then, is that I allow the appeal set aside the 
‘decree of the lower appellate court and restore that of the court 


of first instance with costs in all courts. 
G . 


Appeal decreed, 
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- DAUD ALI AND OTHERS (Plaintifisf 
VEFSUS 


RAM PRASAD AND OTHERS (Defendants). * 


Attachment— Withdrawal of—Code of Civil Procedure (Act XIV of 1882) 
g —Application under. 

A decree was passed against one H and his property was attached in 
execution of the decree. An appeal was filed in the High Court and 
during the pendency of the appeal the application for execution was struck 
off on account of the decree-holders not paying certain process fees. The 
judgment-debtor thereupon made a gift of the property in favour of his 
mother who sold it to the defendants. Held that the attachment was not 


withdrawn by reason of the dismissal of the application for execution and 
the transfer by the judgment-debtor was void. 
. First APPEAL from a decree of Munshi Banke Beharilal, Ad- 


ditional Subordinate Judge of Aligarh. 


Suit for declaration. 

The plaintiffs alleged that a decree for mesne profits was passed 
on 28th August 1905, in favour of their predecessors-in-title by the 
Subordinate Judge of Meerut against Hayat Ali Shah and others 
and that it was transferred for execution to Aligarh. In execution 
of.that decree certain share in a village, Tatarpur, in the district of 
Bulandshahr was attached. One ofthe judgment-debtors preferred 
objections which were allowed by the Subordinate Judge. An 
appeal was preferred to the High Court and the record was sent 
up there. Inthe meantime on April 18th, 1907 the court struck 
off the execution case as the decree-holders had not paid the costs 
of sale and munadi. On 22nd April 1908 the appeal was disposed 
ef by the High Court, On 16th July 1909 the decree-holders made 
a fresh application for execution but the court ordered them to pay 
the cost of sale holdingethat the property was under attachment. 
Before the application Sf 16th July 1909, vís., on 18th August 1908 
the judgment-debtor Hayat Ali Shah had executed a deed of gift 
of Tatarpur in favour of his mother who had sold it to the defen- 
dants on 16th February 1909. The plaintiffs alleged that their 
attacifment still subsisted and the subsequent gift and sale were 

l * F. A, No. 220 of 1913 
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invalid. She prayed for a declaration that the property was sale- Com 

able in execution of their degree. 1915 
The defence inter alia was that at the date of gift there was nO DAUpAII 

subsisting attachment and the property could therefore be sold. Rin 
PRASAD 


The court below dismissed the suit. 
Plaintiffs appealed. 


A. E. Ryves (with him Jgbal Ahmad), for the appellants, sub- 
mitted that before the passing of the , present Code of Civil Proce- 
dure the trend of authorities was that an attachment remained sub- 
‘sisting unless there was a formal order withdrawing it. The present 
case arose under the old Code and there was no order withdrawing 
the attachment. The striking off of the execution case in default 
of payment of the costs did not remove the attachment. 


Qamaruddin v, Fawahar Lal, [1905] I. L. Ra, 27 All, 334, . 
‘Imtiaz Aliv. Bishambar Das, [1911] 8'A. L. J. Rọ 619. 


The gift was made during the pendency of the attachment and 
was void. The purchasers from the donee had no better right than -° 
the donee. The plaintiffs had a right to sell the .property in 
execution of their decree. 


Tef Bahadur Sapru, for purchasers respondents, submitted that 
the question whether attachmerit subsisted or should be consider. 
ed to have been withdrawn was a question of fact in each case, 
There was no case which laid it down asa general proposition, 
That was the trend of decisions before the passing ofthe new Act 
and the new Act itself had provided for that. In the present case 
the defendants purchased the property: in 1909 two years after the- 
striking off of the execution case. Attachment therefore must be 
considered to have been withdrawn at the time the case was struck 
off the file specially when the purchasers were purchasers for valu- 
able consideration. "s 


A-E. Ryves, was not heard in reply. 

The judgment of the Court was delivered by 

BANERJI, J.—The plaintiffs’ predecessor-in-title obtained a Banerji, J? 
decree for mesne profits against Hayat Ali Shah and others on the ` 
28th of August 1905. Qn the 11th of June 1906, he applied for 
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execution of the decree and on the 23rd of July 1906, certain pro- 
perty of the judgment-debtors was attached, The execution case 
was struck off on the 18th of April 1907 by reason pf the decree- 
holder’s default in paying certain requisite fees. Meanwhile an 
appeal from the decree was pending in the High Court. After the 
disposal of the appeal the decree-holders applied for the revival 
of the execution proceedings on the 16th of July 1909 and they 
prayed for the sale of the property which had already been attach- 


ed. On the 18th of August 1908, Hayat Ali Shah made a gift of 


the attached property in favour of his mother who, on the 16th of 
February 1909, sold the said property to the principal respondents, 
Upon the objection of those respondents the court released the 
attachment and thereupon the suit, cut of which this appeal has 
arisen, was brought by the plaintiffs for a declaration that they 
were entitled to proceed against the attached property on the 


ground that the gift and the sale were void as against them as the 


property had been attached on the 23rd of July 1906 and the 
transfers were made pending the attachment. The question to be 
considered is whether the property should be deemed to have been 
under attachment on the date on which the gift by Hayat Ali 
Shahin favour of his mother was made. On behalf of the defend- 
ants it is contended that the striking off of the execution proceed- 
ings should raise a presumption that the attachment had been 
withdrawn. Under the present Code of Civil Procedure if an appli- 
cation for execution is dismissed for default, it must be deemed 
that the attachment was withdrawn, but there was no such provi- 
sion in Act No. XIV of 1882, which was the Code of Civil Procedure 
applicable at the time when the execution case was struck off on 
the 18th of July 1907. It has been held by this Court in a number 
of cases that unless there is a clear order withdrawing the attach- 
ment the presumption will be thatthe attachment continues. No 
doubt in some cases the opinion has been expressed that the ques- 
tion is one of the intention of the court and the parties. If we 
were to consider the case from that point of view it is clear that 
the intention of the court was to maintain the attachment, for we 
find that when an application was made to revive the execution 
proceedings, the court held, on the 2nd of August 1909, that no 
further attachment was necessary and that the property was already 
under attachment, The delay which had taken place in following 
up the attachment is explained by the fact that an appeal was 


0 
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pending from the original decree in the High Court. We think 
the court below was wrong ia holding thet the property was not 
' under attachment when the gift in favour of the judgment-debtor’s 
mather was made. That gift having been made during the pen- 
dency of an attachment was void against the attaching creditor 
and the sale made by the donee falls with it. It was urged on 
behalf of Hayat Ali Shah that he was nota party to the ori- 
ginal suit and that it was through an error that his name appears 
in the array of judgment-debtors. It is admitted that-the decree 
for mesne profits was passed against him. We allowed him an 
opportunity of getting the decree amended if his statement was 
true but we are informed that the application made by him has 
been rejected. We must hold that Hayat Ali Shah was a person 
against whom the decree sought to be executed was passed. We 
allow the appeal set aside the decree of the court below and decree 


the plaintiffs’ claim with costs in both courts. .' 
M. L N. Appeal allowed. 
JANKI KUAR (Plaintiff) ‘ 
uersus 


LACHMI NARAIN AND OTHERS (Defendants) * 
Fraud—Suit to set aside—Gronnds of —Perjured evidence—Maintainability 
of suit. l f i 

A suit brought for a declaration that a decree obtained in a former suit 
was not binding having been made in contravention of the pleadings is 
barred by the principle of res judicata. ww: 

Where a suit was brought fo set aside a decree on the ground of fraud 
but the fraud alleged in the plaint was that certain false allegations were 
made in the former plaint by the plaintiffs who proved these allegations 
by means of perjured evidence, held that te, suit was not maintainable. 
Nanda Kumar v. Ram Fiban, I. L.R, 41 Cal, 990, Munshi Mosufal 
Hag v. Gunendra Nath Ray, 16 C. W. N., 1002, followed. Chimnayya 
v. Ramanna, I. L. R, 38 Mad, 203, Baker v. Wordsworth, 67 L.J. 
Q. B. D., 301, Patch v. Ward, L. R., 3 Ch. A, 203, Vedala v. Lawes, 25 
Q. B. D., 310, Aboulof v. Openheim, 10 Q. B. D„ 295, referred to, Ven- 
kaloppa v. Subba, I. L. Ri 29 Mad., 179, not followed, 

* 5. A. 458 of 1914. 
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SECOND APPEAL from a decree of Austin Kendall Esq, I. C. S. 
District Judge of Cawnpur, confirming.a decree of Babu Murarilal, 
Subordinate Judge, . 

Suit to set aside a decree on the ground of fraud and for pos- 
session. 

The facts are fully stated in the judgment. Shortly stated, they 
were as follows : The plaintiff alleged in her plaint that one Balak 
Ram was possessed of four houses and 11 shops. One of these 
houses was known as the “ Residential house ” and there were two 
more shops, besides the eleven shops mentioned above, which form- 
ed part of and appertained to the “ Residential House”. Bya 
Deed of Trust Balak Ram dedicated the three houses and eleven 
shops to Thakurji and appointed trustees and hé gave the “ Resi- 
dential House” to his two wives with a right of survivorship ster 
se. On znd Nevember 1903, Musammat Tulsha Kuar, the survi- 
ving widow of Balak Ram transferred the Residential House by a 
deed of gift in favour of her son-in-law Bindeshri Parshad. In 1907 
the defendants, Trustees of the Wakf brought a suit for possession 
of the Residential House against Bindeshri Parshad on the allega- 
tion that the widows of Balak Ram had only a life-estate in the 
house and on their death the house formed part of the wakf pro- 
perty. The court held that the widows had an absolute right of 
transfer and the gift as to the main house was valid ; but the court 
found that the two shops appurtenant to the house were really 
two out of the eleven shops originally dedicated to Thakurji, and 
that the widows had no right thereto, and in that view the court by 
decree dated 4th June 1907 decreed possession of two shops in favour 
of trustees. There was no appeal from that decree and it became 
final. The plaintiff, who was a transferee from the son of Binde- 
shi Parshad, now alleged that the defendants trustees, (plaintiffs 


.in the former litigation) had, in order to deceive and impose upon 


the court made two out, of the eleven main shops into one, and 
turned another into a staircase, and thus made it appear as if 
there were only nine shops in that quarter, and then they fraudu- 
lently and falsely said and deposed in court that the two shops, 
appurtenant to the residential house, made up the total eleven 
shops dedicated to Thakurji. 

The defendants denied fraud and al] other allegations in the 
plaint. 
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Both the lower courts held that the allegations in the plaint, 
assuming they were true, disclosed no cause of action for the relief 
claimed, vrz., that the formet decree should be set aside on the 
ground of fraud, No evidence was gone into. 

The plaintiff appealed. 


Kailas Nath Katju (with him Satish Chandra Banerji), for the 
plaintiffi—Under section 44 of the Evidence Act it is open toa party, 
against whom a decree is produced to show that it had been obtained 
by fraud. The plaintiff alleges that the former decree was obtained 
by perjured evidence and by suppression of real facts on the part 
of the defendants. That is fraud of the grossest kind. The de- 
fendants knowingly set up a false case in the previous suit, and 
supported it bye perjured evidence. This amounted to fraud 
‘within the meaning of. section 44 of the Evidence Act. The 
defendants deliberately, by their contrivances and perjuries, misled 
the court. : 


Venkatappa Naick v. Subba Naick, [1905] I. L. R., 29 Mad., 170, 
Lakhmi Charan Saha v, Nurali, [1911}) I. L. R, 38 Cal, 936, 


Kedar Nath Das v, Hemanta Kumari Debi, [1913] 18 C. W. N., 447. 
The case of i 
Mahomed Gulab v. Mahomed Sulliman, |1894) L. L. R., 21 Cal, 612, 
referred to by the lower appellate court is no`doubt against me. But 
that case is entirely founded upon the supposed authority of 
Flower v. Lloyd, [1882] 10 Ch. D., 327, : 


and has been expressly dissented from in the case in 38 Calcutta, 
Moreover Flower v. Lloyd, has been disapproved on this point in 
numerous cases in England and is no longer good law. 

Aboulof v Oppenheim, [1882] 10 Q. B. D., 295, 

Vadala v. Lawes, [1890] 25 Q. B. D., 310; 

Cole v. Langford, [1898] 2 Q. B., 396. 

It is true that the first twe cases were suits on foreign judg- 
ments. But that makes no difference. A foreign judgment is also 
conclusive unless it has, ¿nter alia, been obtained by fraud. These 
cases as far as they ruled what was covered by the term ‘ fraud’ 
would apply equally to all judgments alike, whether foreign or do- 
mestic, 

Decree obtained by fraud is an absolute nullity. 

Nistarint Dassi V. Nundo Lal Bose, (18¢9] 1. L. R., 26 Cal, 891, 
Bansi Lal v. Dhipo, 1190?) 1. L. Ra 24 All, 242. 
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‘[RaFIQ, J.—There is no allegation in your plaint that Binde- 
shri Prasad, your predecessor-in-title who was defendant in the for- 
mer suit was deceived by the alleged fraud of the then plaintiffs]. 

The whole tenor of the plaint shows that the plaintiff did mean 
to allege that. That was the whole foundation ofhis suit. Plaints 
prepared in the Mufassil should be liberally construed. The lower 
courts should have allowed me to adduce evidence to prove the 


_fraud set up by, me. 


S. M. Sulaiman, for the defendant.—Decree cannot be set 
aside merely on the ground that it was obtained by perjured evi- 
dence. If that were so there would be no end to litigation. The 
present suit clearly offends against the rule of res judicata. I rely 
on e 

Mahomed Gulab v. Mahomed Sulliman, 1I. L. R., 21 Cal, 612, 


which has been followed in 


*. Munshi Mosuful Hag v. Gunendra Nath Ray, [1912] 16 C. W. N. 
1002, 
Mohendra Narain Chakerbutty v. Shashi Bhushan Chatterjee, [1910] 
7 L Cu 764, ~ 


Tika Ram v. Daulat, [1910] I. L. R, 32 All, 145, 
Kishorbhai Revadas v. Ranchodia Dhulia, [1914] I.L. R., 38 Bom., 427, 
Baker v. Wordsworth, [1898] 67 L. J. (Q. B.) 301. 

Fraud must consist in something extrinsic to the litigation, It 
is not the plaintiff's case that Bindeshri Parshad was, by fraud of 
the defendants, prevented from ‘properly placing his case before 
the court. He never complained against the decree and it has 
now become final and binding on all parties. 

Kailds Nath Katju, in reply—There is a great conflict of 
authority in the Calcutta High Court upon this point, The latest 


case there is 
* Nanda Kumar Howladay v. Ram, Jiban Howladar, [1914] 1. L. R., 
41 Cal., 990. 
He also referred to : 
Chimnayya v. Ramanga, [1915] I. L. R, 38 Mad., 203. 
` The judgment of the Court was delivered by - 


BANERJI, J.—This appeal arises out of a suit brought by the 
plaintiff appellant for possession of two shops and the rooms on 
the uppér storey of these shops and for a declaration that a decree 
dated the 4th of June 1907 of the court of the Additional Judge 


VoL. xin) HIGH COURT 757 


of Cawnpore is null and void and ineffectual. The property in 
question along with other property originally belonged to one 
Balak Ram. He made an erdowment of portions of his property 
and left the remairider to his two widows. The survivor of them 
made a gift in favour of one Bindeshri Prasad in 1903. The plain- 
tiff is the successor-in-title of Bindeshri Prasad. In the year 1907 
the defendants, the trustees of the endowment,brought a suit against 
Bindeshri Prasad to set aside the gift on the ground that the pro- 
perty comprised in it was part of the endowed property and that 
the donor had no power to make the gift. That suit related toa 
residential house and apparently to two shops situated in front of 
the house together with the loft or da/a khana on the shops, There 
was a dispute also in that suit in regard to the passage leading to 
the residential house. On the 4th of June 1907 the Additional 
Judge of Cawnpore made a decree in favour of the plaintiffs to 
that suit in respect of the two shops and the loft on the top of them, 


and dismissed the remainder of the claim. Subsequently to this®” 


the present plaintiff obtained an assignment from the son of Bin- 
deshri Prasad and thus acquired title. He brought the suit out of 
which this appeal has arisen on two grounds. First that the court 
acted uftra vires in the former suit in deciding the question relating 
to the two shops as there was no dispute in that suit in respect to 
them, and secondly.that the decree in the former suit was procured 
by fraud. The court of first instance dismissed the suit and.its 
decree was affirmed by the lower appellate court. The plaintiff 
has preferred this appeal and the contentions raised in the plaint 
have been reiterated in the appeal before us. The case has been 
argued ably on both sides and a large number of rulings, *English 
and Indian, have been cited. 


As regards the first ground stated above, we are of opinion 
that the plaintiff who stands ithe shoes of Bindeshri Prasad, who 
was a defendant to the former suit, cannot set up a higher right 
than Bindeshri himself could have done*, -There can be no doubt 
that Bindeshri could not have maintained a separate suit to set 
aside the decree on the ground that the decree passed was in con- 
travention of the pleadings and was therefore erroneous, His 
remedy was an appeal, and no appeal having been preferred, the 
decree whether right or wrong has become final between the 
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parties and a fresh suit to set it aside on the ground that it was 
erroneously passed, offends against the well-known rules of res 
judicata, As regards the second grotnd, section 44 of the Evidence 
Act provides that a decree obtained by fraud is not binding. lt 
may also be taken as settled by authority that a separate suit may 
be brought to set aside a decree on the ground of fraud. The 
question is what is the nature of the fraud which the plaintiff must 
allege and establish in order to obtain relief. It is contended on 
behalf of the plaintiff appellant, that a plaintiff can maintain ‘his 
suit on the ground that the decree in the former suit was obtained 
by producing fabricated evidence, and in support of this contention 
the ruling in the case of Venkatappa Naik v. Subba Naik (1) was 
mainly relied upon. Other rulings also were cited. In the case 
mentioned above the head-note runs thus:—“ Å suit will lie to set 
aside a judgment on the ground that it was’obtained by fraud 
committed by the defendant upon the court -by committing 
"* deliberate’ perjury and by suppressing evidence. The law on 
this point is the same in India as in England.” The facts 
of that case are not fully stated in the judgment, but reliance 
is placed by the learned Judges on two English cases, namely, 
Abouloff v. Oppenheim (2), and Vedala v, Lawes (8). We may 
mention that those were cases in which a suit was brought 
either to enforce or to set aside a foreign judgment, and in both 
instances the ground upon which the judgment was sought to be set 
aside was the ground of fraud, As pointed out by JENKINS, C. J. in 
Nanda Kumar Howldar v. Ram Jiban Howldar (4), Sir John Rolt 
in Patch v. Ward, (5) discussing what is meant by fraud when it is 
said that a decree may be impeached for fraud, said, “the fraud 
must be actual positive fraud, or meditated and intentional contri- 
vance to keep the parties and the court in ignorance of the real 
facts of the case and obtaining that decree by that contrivance.” Fol- 
lowing these observations the learned Chief Justice remarked as 
follows:—* There is, however, no suggestion that the decree in the 
previous suit was fictitious or that the plaintiffs in this suit were 
prevented by contrivance from placing before the court in the for- 
mer suit any material relevant to the issue, nor has there been any 
(1) [1905] I. L. R., 29 Mad., 179. (2) [1882] L. R., 10 Q. B. D., 295. 


© (3) *[1890] L. R. 25 Q. B. D., 310. (4) [1914] I. L. R. 41 Cal, 990. 
(5) L. R, 3 Ch. App., 203. £ 
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subsequent discovery of evidence that goes to show fraud, or that 
the court was misled in the former suit.” He held that an error of 
fact or an errog of law committed in the previous suit would noten- 
title a party to have the decree in that suit set aside on that ground. 
The same view was held by the same court in Munshi Mosufal 
Haq v. Surendra Nath Ray (4). In that case the learned Judges 
differed from the decision of the Madras Court to which we have 
referred above, and held that a decree in a suit cannot be set aside 
in a subsequent action brought for that purpose on mere proof that 
_the previous decree was obtained by perjured evidence. The learn- 
ed Judges followed the case of Baker v, Wordsworth (3), We think 
that the weight of authority is in support of the view taken by the 
Calcutta High Court in the two cases mentioned above, and we 
are of the same opinion, The reasoning of the learned Judges in 
both these cases commends itself tous. In the present suit the 
only fraud alleged is that stated in paragraph 3 of the plaint, namely 
that the defendants made alterations in the eleven shops and the 
stable appertaining to the Thakurdwara in such a way that they 
converted two shops into one shop, and one shop into a staircase 
room, and that owing to this circumstance and to the false evi- 
dence which was adduced to prove it, the court was misled into 
holding that the two shops now in dispute were part of the endow- 
ed property. The present suit therefore is a suit based on the 
ground that a decree in the previous suit had been obtained by 
perjured and false evidence, That in our opinion is not a suffi- 
cient ground which would justify a party, who, or whose predecessor- 
in-title was a party to the previous suit, to bring a subsequent suit 
with the object of setting aside the decree in the former suit, It 
was open to the defendants to prove by evidence that the allega- 
tions made and the evidence adduced on behalf of the plaintiffs* 
were untrue. Agreeing, as we do, with the view taken by the 
Calcutta High Court in the cases mentioned above we do not feel 
ourselves justified in following the decision® of the Madras High 
Court referred to above and we deem it unnecessary to refer to 
the various other rulings cited at the hearing. The learned vakil 
for the appellant has very properly drawn our attention to the 
recent decision of the same court in L. Chimnayyav. K. Ramarma (3) 
(1) [1912] 16 C. W. N., roo2. (4) [1898] 67 L. J. Q. B. D., 301, 
(3) [r915] I L. R, 38 Mad, 203. 


Banerji, J. 


760 HIGH COURT [A LJ. R 


CiviL in which the view taken in that case does not appear to have been 
191s approved. It is true that in the present case the plaintiff was not 
JANKI allowed to adduce evidence in regard to what was alleged by him 
 KUAR to be fraud, but this is immaterial as in our opinion the allegations 
Pacis in the plaint as to the nature of the alleged fraud would not justify 


Narain a court in setting aside a decree passed between the parties in a 
Banerji, J. previous suit, even if the allegations were established. We agree 
with the con¢lusion of the court below and dismiss the appeal 

with costs. 


K. N. K. Appeal dismissed. 
Civit” YAKUB ALI (Judgment-debtor) 
1915 versus 
oe DURGA PRASAD AND OTHERS (Decree-holders) *: 
ay, 11. 
— Limitation—Application for execution consigned to record room—Deci es- 


CHAMIER, i holder not at fault—Second application—Revival of first. 
nee An application for execution was made on 1st December 1908 for sale 
of certain property. The case was sent to theeCollector, the property 
* being ancestral. The Collector discovered that part of the property the 
sale of which was asked for belonged to persons other than the appellant 
and sent the case back to the Subordinate Judge for orders. ‘The Subor- 


dinate Judge called upon the pleader for the decree-holders to make an 
statement and on his failure to do so consigned the case to the record 


room. More than three years after the original application for execution 

the present application was made. Weld that the present application was 

an application to revive the execution proceedings which had been sus- 
° pended and the decree was not barred by limitation. 

EXECUTION SECOND APPEAL from a decree of G. K. Darling 
Esq. Additional Judge of Meerut, confirming a decree of Babu 
Udit Narain Sinha,.Sibordinate Judge. 

The facts of the case are fully set out in the judgment. Briefly 
stated for the purposes of this report they were as follows :—A 

-decree for sale upon a mortgage was transferred to the Collector 
for carrying out the sale. It was then discovered that the appli- 


cation for execution sought to sell, in contravention of the decree, 
*E, S.A. No. 1380 of 1914. 
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the shares of two strangers to the decree. The Collector sent the 
record back to the civil court for orders. The civil court called 
upon the pleader for the decree-holders to make a statement re- 
garding the ‘inclusion of the shares of these two strangers, No 
statement having been made, although time was repeatedly grant- 
ed for the purpose, the court struck off the application for execu- 
tion and ordered that the record be consigned to the record room. 
On a subsequent application being made for execution of. the 
decree the question arose whether the application was beyond 
time. Both the lower courts held that the subsequent application 
was one to revive and carry on the execution proceedings initiat- 
ed by the former application and was therefore within time. The 
judgment-debtor appealed to the High Court. . 

S. M. Sulaiman, (with him A. H. C. Hamilton) for the appel- 
lant—When an application for execution is struck off, the execu- 
tion proceedings, for the time being, come to an end. A subsequent. 
application would be a fresh application and not one for revival, 
unless the former execution proceedings can be regarded as still 
pending, The former application was fully disposed of and could 
not be revived or continued. , 


There can be a revival only in those cases where the former 
execution proceedings are held in abeyance by reason of the pen- 
dency of an appeal or other proceedings and the decree-holder is 
prevented, through no fault or negligence of his own, from going 
on with the execution, In the present case there was nothing to 
prevent the decree-holders from proceeding with the execution ; it 
was their own negligence and carelessness that the statement 
required by the court was not made, This consideration distin- 
guishes the cases of i 


Qamar-ud-din Ahmad v. Jawahir Lal, {1905} I. L. R., 27 All, 334, © 
Chintaman Damodar v. Balbhastri, [1891] 1. L. R., 16 Bom., 294. 
The first of these two cases is distinguishable on another 
ground also, The order on the former ‘application in that case 
was that the record be not sent to the Collector’s court. That 
was not an order which disposed of the matter, which remained 
pending. 
Then, there must be a limitation for an application by ‘way of 
a revival, Where an application for execution is dismissed or 
XII 97 R 
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struck off it is not open to the decree-holder to apply fer execution 
any length of time afterwards and to invite the court to hold that 
the subsequent application was one made in continuation of the 
previous application. The decree-holder must comt in within 
three years after the last step taken by him. 
Further, the time occupied by the proceedings avainet the two 
strangers to the decree cannot avail to keep the decree alive as 
against the real judgment-debtor. 
I rely on the following cases :— 
Dhukiram Srimant v. Fornita Chandra si, [1900] 5 C. W. N., 347, 
Kedar Nath Sarkar v. Prodyot Kumar Tagore, [1911] 11 I. C., 48, 
Fanendra Nath Basu v. Rani Nehalo Bibi, [1910] 7 A. L. J. R, 512. 
A. P. Dube, for the respondents.—The date last fixed by the 
court for the statement to be made by the pleader of the decree- 


` holders was 1st March 1911. Both the lower courts have found 


that there is nothing to show that the record was put up at all on 


“that date. The case was not taken up on that day and on rth 


May 1911, the application was struck off and the record consigned 
to the record room behind the back of the decree-holders. It was 
not their fault that this order was passed. The order passed by 
the court was a wrong order. The proper thing for the court to 
do was to proceed with the execution as against the property of 
the judgment-debtor about which there was,no dispute and to 
strike off the application so far as it was directed against the 
shares of the strangers. The whole application should not have 
been thrown out. The matter was certainly not finally disposed 
of by the order of the court. The execution was merely suspend- 
ed andethe matter could be revived by a subsequent application. 
I rely on 
Qamar-ud-din Ahmad v. Jawahir Lal, [1905] I. L R. 27 All, 334 

which fully applies to the circumstances of the present case, 

S. M. Sulaiman. replied. i 

The judgment of the Lourt was delivered by 


CHAMIER, J.—The réspondents on August 27th, 1908, obtained 
a decree absolute for sale of certain property. On December Ist, 
1908, they applied for execution of the decree by sale of the pro- 
perty of the appellant judgment-debtor and also of the ‘share of 
Musantmat Qulsum Bibi and two ladies named Jafri Begum and 
Askari Begum. The share of Musammat Qulsum Bibi -had been. 


? 
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definitely excluded from the decree for sale by the decree of an 
appellate court. When thee fact was brought to notice that the 
decree-holders wished to sell the share of Musammat Qulsum Bibi, 
an order was passed exempting her share fromsale. Later on the 
Collector to whom the proceedings had been transferred discovered 
that ‘the decree-holders had applied for the sale of the shares of 
Musammat Jafri Begum and Askari Begum also, and in January 
I9II hesent the record back to the Subordinate Judge for orders, 
On February 2nd, 1911, the Subordinate Judge called upon the 
pleader for the decree-holders to make a statement regarding the 
shares of the two ladies. Further time was allowed to the pleader 
more than once and the last date fixed for the purpose of receiving 
his statement was March Ist, 1911, On May rith, 1911, the ap- 
plication for execution was struck off and the file was sent to the 
record room. The present application for execution was, made on 
December zoth, 1913. Itwas presented- more than 3 years after’ 
the date of the last application to the court for execution or to 
take some step in aid of execution, and the judgment-debtor has 
pleaded that the application is barred by limitation. The decree- 
holders on the otherhand have contended, and their contention 
has been accepted by both the courts below, that the present ap- 
plication should be regarded as one made for the purpose of re- 
viving and carrying on an execution proceeding which had been sus- 
pended by no act of default on their part. It is true that the decree- 
holders’ pleader failed to make a statement to the court regarding 
the shares of the two ladies Jafri Begum and Askari Begum, but 
it does not appear that the case was called on for hearing on 
March Ist, 1911, the last date fixed for receiving the statement of the 
pleader. It does not appear that citner the decree-holders or their 
pleader were even aware of. the penalty which would be imposes 


` if they failed to make the statement, and it seems to us that when 


the pleader failed to make the statemgnt, the proper course to 
adopt was to direct that the shares of thë two women should not 
be sold and not to throw out the application altogether. Both 
the courts below have held that it was not owing to the default 
of the decree-holders that their application was consigned to the 
record room. On the whole we are of opinion that the view taken 
by the courts below is correct and we are not satisfied that the 
court when sending the case tothe record room intended to dis~ 
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CIVIL miss the application for execution altogether. In the circum- 
1915 stances we think that the present epplication may properly be 
Ty ication to revi dings which were 
Varia Ati treated as an applicatio ive the proceeding 
o. suspended on May 11th, 1911, by the order of the Subordinate 
FRE Judge consigning the record to the record room. The appeal is 
EA ismissed with costs. 
Ohamier, J. dist : 2 behets 
B. K. M. Appeal dismissed. 
CiviL DAMBAR SINGH (Decree-holder) 
“rots VET SUS 
Amer „MUNAWAR ALI KHAN AND ANOTHER (/udgment-debtors) * 
Ma “Res judicata—Inconsistent decisions—Later to prevail—Execution proceedings. 
Pa, $ On an application for execution of a decree for costs being made the 
PIGGOTT, J. 


respondents objected tbat they were not liable as they were only brought 

. upon the record as proforma defendants. The decree-holder admitted 

the correctness of the objections anda compromise was filed by which 

the respondents were declared not tobe liable for payment of costs under 

` the decree. The successor-in-title of the decree-holder again applied 

for execution against the respondents. The respondents objected but 

their objections were dismissed for default and a sum of money belonging 

to them which was in court was paid over to the decree-holder. On a sub- 

sequent application for execution being made the respondents again 

objected. Held that the latter of the two inconsistent decisions was 

binding upon the parties and the objections were barred by the principle 
of res, judicata, 

EXECUTION FIRST APPEAL from a decree of Babu Udit Nara- 


in Sinha, Subordinate Judge of Meerut. 


The facts of the case are fully set forth'in the judgment. Brief- 
ly stated for the purposas of this report they were as follows:— 
A decree was put in execution against the respondents and others. 
The matter was compromised between the decree-holder and the 
respondents and the decree-holder absolved them from liability 
under the decree. After that the appellant asan attaching creditor 
of the decree-holder put in execution the same decree against the 
respondents, upon whose objection the court decided that they had 

* E. F. A No. 96 of 1914. : > 


- 


VoL, x1r) Hich COURT 765 


been fully absolved by the compromise and were not liable under CIVIL 
the decree. This decision was upheld by the High Court on appeal. 1915 
But the appellant again put the decree in execution against them DAMBAR 
and attached a sum of money Ìying in court to their credit. They SINGH 


objected that they had been held not to be liable under the decree. UUNAVER 
Their objections, however, came to be dismissed for default of Ati KHAN 
appearance and the court allowed the appellant to take out the 
sum attached. Thereafter the decree was once agaig put in execu- 
tion for the balance remaining due and the respondents advanced 
the same objections as before. The court allowed the objections, 
holding that the decision of the High Court operated as res judicata 
and dismissed the application for execution. Hence the appeal. 
Peary Lal Banerji, for the appellant.—The order dismissing the 
judgment-debtors’ objections for default of appearance is, in effect, 
an adjudication that the objections were not well-founded. The . 
fact that the objections were dismissed for default and not after q. 
trial on the merits thereof is immaterial for this purpose, It does not 
make the order of the court any the less an adjudication against 
the soundness of those objections. I rely on the cases of 
Abadi Begamv. Muhammad Abdul Ghafur, [1906] 3A. L. J. K., 198, 
Sheoraj Singh v. Kameshwar Nath, [19021 1. L. R , 24 All, 282, 
Muhammad Husain v. Musaffar Husain Khan, [1905] 25 A. W. N., 237. 
That order has’ the effect of Res judicata and debars the respon- 
dents from raising the same objections again. Itis true that‘ the 
judgment of the High Court passed on a former occasion did also 
decide the same matter and in favour of the respondents. But 
where there aretwo conflicting judgments of competent courts 
each of which decides the same matter between the same parties it 
has been held that the latter prevails. 
Mallu Molv. Fhamman Lal, [1904] 1 A. L. J R., 416, 
Rai Sham Kishorev. Ugrah Narain, [1909]6 A. L. J. (Notes), 49. 
Abdul Raoof, for the respondents.—By means of the compromise 
the decree-holder absolutely ‘absolved the respondents from all 
liability under the decree. In effect, therefore, the decree was 
discharged or abrogated so far as the liability of the respondents 
was concerned, To allintents and purposes there was no subsist- 
ing decree against the respondents. Ifsomehow the respondent’s E 
name was put in in the application for execution and something 
realized from them the effect could not be to createor revive a 
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decree which had been wiped out. The effect of the order allow- 
ing the application for execution myst be deemed to be confined 
tothe sum of money which was attatched and which yas in dispute 
in that case. The order did not adjudicate upon the merits of the 
objections, and as there wasno adjudication the order does not 
operate as Res judicata. If that order were an adjudication on 
the question of the liability of the respondents under the decree it 
would, under the rulings, prevail against a former adjudication. 
Peary Lal Banerji, in reply.—The granting of the application 
for execution in spite of the objections was adjudication enough, 
The objections raised were necessarily inconsistent with the appli- 
cation being granted, and must be deemed to have been disallowed 


The following judgments were delivered. 


` CHAMIER, J—One Sri Kishan Das obtained a decree for pos- 

+ session of property and for costs against several persons including 
the respondents. When execution was taken out in. 1905 the res- 
pondents protested that they had never been anything but pro formd 
defendants and that the decree should not be interpreted as mak- 
ing them jointly liable for costs along with other defendants who 
had contested the suit. A petition of compromise was filed on 
April 20th, 1906, in which the decree-holder admitted in express 
terms that he had no claim ‘against the respéndents under the 
decree, and this compromise was made the basis of an order of the 
court releasing the property of the respondents from attachment. 
Shortly after that the decree-holder sold the decree to the appel-, 
lant who in 1907 ‘took out execution against the respondents, 
They put in an objection and the court decided that the respon- 
dents were no longer liable under the decree. The appellant 
brought the case before this Court on appeal, and this Court held 
expressly that there had been a confplete adjustment of the decree 
as between the original Gecree-hoider and the respondents and 
that the appellant was beund thereby. Notwithstanding the deci- 
sion of this Court the appellant in April 1910 again took out exe- 
cution against the respondents and attached a sum of Rs. 28-8-0, 
which happened to be in court to their credit, and at the same time 
he asked for the attachment of a much larger sum as against the 
other judgment-debtor. The respondents put in a petition. .of 
objection - pleading that they’ had been discharged from liability 


oe 
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under the decree, that property attached previously had conse- 
quently been released, and that the application for execution 
Was ‘contrary to. previous orders passed by the court. But the’ 
respondents allowed their objections to go by default with the 
result that the application for execution was allowed and the 
money attached was paid out of court to the appellant. The 
present application for execution was presented in June 1913. 
The respondents objected on the ground that it has been held 
more than once during the course of the execution proceedings that 
they are no longer liable under the decree. The appellant’s con- 
tention was and is that the court's order dismissing the respondents’ 
objection in 1910, coupled with its order allowing the decree to be 
executed against the money belonging to the respondents, has the 
effect of wiping out the previous decisions passed in favour of-the 
respondents, and on the principle of res judicata debars the res- 
pondents from pleading that the decree has been adjusted, so far 


as they are concerned. It is conceded that the later of two incon.” 


sistent decisions in the course of execution proceedings must pre- 
vail against the earlier. Mallu Mal v, Jhamman (1) and Rai Sham 
Kishore v. Ugrak Narain(*). The question is whether the order pass- 
ed against the respondents in 1910 should be regarded as a deci- 
sion that the decree had not been adjusted so far as the respon- 
dents are concerned and that they were still liable for the balance 
of the costs decreed. The respondents’ contention is that the.or- 
der of the court decided no more than that the respondents were 
in 1910 liable fora sum of Rs, 28-8-0. I am unable to accept 
-this contention. The respondents’ petition of objection distinctly 
raised the question whether they were liable under the decrée or had 
been discharged from liability by the orders previously passed. No 
question of the extent of the respondents’ liability was before the 
court. The dismissal of theireobjections resulted no doubt in tHe 
sum of Rs. 28-8-0, only being paid out of court to them, but the 
court did not apply its mind to the questiép of the extent of the res- 
pondents’ liability, It must in my opinion be taken to have decided 
that the decree had not been adjusted as alleged. by the respondents 
consequently execution might proceed as against them. It was also 
suggested that the appellant’s application for execution, directed as 
it was against other persons than the respondents, was calculated to 
(1) [1904] A. L. J. R., 416. (2) ' 1909} 6 A. L. J.. Notes 49. 
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Civi’ put them off their guard and to lead them to suppose that as only 
1915 a small sum of money belonging to them had been attached, and 
Dampag 2 Much larger sum had been attached as against other persons, they 


SINGH had only to allow the small sum of Rs. 28-8-0 to be paid to the 
v. A . . 

Munawar respondents in order to be rid of the whole business. The answer 

ALIKHAN to this is that the respondents were in no way misled by the ap- 


Chamier, J. pellant’s application. They came in at once with a petition of 
objections and their failure to-press it is not explained, 
I am reluctantly driven to the conclusion that the decision of 
1910 neutralised the previous decisions and left the respondents 
liable for the balance, of the decree for costs. f would therefore 
allow this appeal set aside the order of the court below dismissing 
the application for execution, and direct thaf the application be 
restored to the pending file and disposed ofaecording t to law. Costs 
are of this appeal should be costs in the cause. 
*s  PIGGOTT, J.—I concur. 
By THE CouRT.—The order of the Court is that the appeal is 
allowed, the order of the court below is set aside with this dicrec- 
e tion that the application for execution be restored to the pending 
"file and disposed of according to law. 
B. K. M. o Appeal decreed. 
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DAMODAR DAS AND OTHERS ena dene Civil 
versus 1915 
BIRJ LAL (Decree-holder) * l May, 87. 
Code of Civil Procedure (Act V of 1908), Order 45, Rule 15—Fyudgment revers- PINE 
ed by Privy Council—Restoration application—ẸFurisdiction—Fudgment recor | 
; a Je, 


Action on. 


The word ‘ execution ’ in Order 45, Rule 15, was intended to cover a 
case of restitution as well as a case of the enforcement of a decree for pos- 
session or the like passed for the first time in the case on an appeal to 
His Majesty in Council, and a person who desires to obtain execution of 
any kind, whether by way of restitution or otherwise, must apply in the 
first instance to the court indicated by rule 15. . 
A decree was passed by the High Court against B who appealed to the. 
Privy Council, During the pendency of the appeal D and others obtained 
possession of the property in suit from B. The Privy Council reversed 
the decree and B applied to the Subordinate Judge for restoration of >» 
possession of the property and filed a copy of the printed judgment in proof 
of the fact that the judgment of the High Court had been reversed. 
Held that the application should have been made to the High Court 
and the Subordinate Judge could not entertain it. 


Held also that go action could be taken on the copy of the judgment in 
the absence of the order in Council : 


EXECUTION FIRST APPEAL froma decree of Babu Baijnath 
Das, Subordinate Judge of Bareilly. 

The facts of this case were as follows:—Het Ram and others 
brought a suit for possession of certain property, The sait was 
dismissed on 27th November 1907. On appeal the High Court 
decreed the claim on 8th March 1910, and the plaintiffs executed 
the decree and obtained possession. The principal defendant 
Birj Lal appealed to the Privy Council which on 9th February, 
1914, dismissed the suit and directed the plaintiffs respondents to 
pay the costs incurred by Birj Lal appellant in the court of the 
Subordinate Judge and further directed the costs of the High Court 
and of the Privy Council to be borne by the parties. On 13th 
March 1914 Birj Lal made an application, purporting to be under 

` section 144 Civil Procedure Code to the court.of the Subordinate 
Judge for restoration of possession of the property to himself, 
* E.F. A, No. 135 of 1914. 
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With the application he filed a printed unsealed copy of the judg- 
ment of their Lordships of the Privy Council dated 6th February 
1914 containing their recommendation in the usual form as to the 
order which should be passed in the case. Het Ram and others 
objected inter alia that the application seeking execution of the 
Privy Council decree could not be made to the court of the Subor- 
dinate Judge, but that the proper course was to apply to the High 
Court under @rder 45, Rule 15, Civil Procedure Code for an order 
transmitting the decree to the lower court for execution; and 
that the printed copy of the judgment filed by Birj Lal was in- 
admissible in evidence and that a sealed copy of the order passed 
by His Majesty in Council must be filed. The Subordinate Judge 
overruled the objections and granted the applfcation for restora- 
tion. Hence the appeal. 


M. L. Agarwala, for the appellants ——The court in executing . 


"a decree of His Majesty in Gounci] is not warranted to proceed 


merely on a printed judgment of the Privy Council. The printed 
judgment is not legal evidence. ' 
Foy Narain Giree v. Goluck Chander Mytee, 11873] 20 W. R., 444. 

The printed judgment upon which the court has acted was not 
a copy of the order passed by his His Majesty in Council, but of 
the recommendations of their Lordships of the Privy Council to 
thé King. It is the final order passed by His Majesty in Council 
that has to be enforced and a certified copy of which is required 
by Order 45, Rule 15 to be filed. 

[PIGGOTT, J, mentioned Juggernath Sahoo v, Judoo Roy Sinek 
L L. R3 5 Cal., 329.] 

The respondent’s application was in its nature one to obtain 
execution of the order of His Majesty in Council, The provisions 
of Order 45, Rule 15 apply to all applications to obtain enforcement 
of such an order, whether by way of restitution or otherwise. The 
lower court has purported to act under section 144, Civil Proce- 
dure Code. But in the case of orders passed by His Majesty in 
Council that section can come into play only after the course of 
action prescribed by Order 45, Rule 15 has been followed. The | 
whole of the Code of Civil Procedure does not apply to appeals to 
the Privy Council. It is only certain particular provisions thereof 
that are specially made applicable. When an application has 
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been made under Order 45, Rule 15 and the order has been trans- 
mitted to the court of first instancè for execution then, and only 
then, the rest of the provisions of the Code relating to execution, 
and among them section 144, cofnes into play. Section 144 can- 
not, therefore, be invoked in aid until the procedure laid down by 
Order 45, Rule 15 has been complied with. 


Garurdhuy Prasad Singh v. Baiju Mal, [1906] I. L. R, 28 All, 337; 


at p. 339. 

In that case, too, the relief sought to be obtained was of the 
nature of restoration as in the present case. 

Satish Chandra Banerji, (with him A. E. Ryves), for the res- 
pondent.—The order passed by His Majesty in Council was that 
the suit be dismissed and that the plaintiffs do pay the costs 
incurred by Birj~Lal in the first court. The only matter respect- 
ing which Birj Lal could execute that order was that of the costs, 
If he wanted to recover those costs it would, no doubt, be necessary , 
for him to apply under Order 45, Rule 15; but there is no prayer’ 
about those costs in his application of 13th March 1914. Apart 
from the matter of the costs there is nodecree or order which can 
be executed against the plaintiffs by Birj Lal, or in respect of which 
an application under Order 45, Rule 15 canor ought to be made, 
The relief now sought. by him is purely by way of restitution ; he 
seeks to have the possession restored to him. There is no part 
of the Privy Council decree such that by applying to execute it 
Birj Lal can get possession from the plaintiffs. Section 144 Civil 
Procedure Code clearly applies to such circumstances. Clause 
(2) of that section shows that the only procedure prescribed under 
such circumstances is an application under section 144. Applying 
for restoration is quite distinct from éxecuting an appellate decree, 
although it may be that the applicant is entitled to restoration 
only by reason of that decree. e Under section 583 of the former 
Code of Civil Procedure, no doubt, an application for restitution 
was treated as an application in execution ofa decree. But the 
scope of that section has been made wider and the language altered 
by section 144 of the present Code so as to embrace all cases of 
restitution and so as to make it clear that an application for res- 
toration is not at all an application for execution of a decree. The 
word “execution” does not occur at all in section 144. Order 45, 
rule 15, therefore, does not apply to the case, 
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CivIL Then, as to the non-production of a certified copy of the order 
1915 in Council, it is submitted that the provisions of Order 45, Rule 15 
ad ducti ‘ i 

Damopar requiring the production of such, copies are not mandatory bu 


Das only directory. Ti 
Hurrish Chander Chowdhry v. Kali Sunderi Debt, [1882} I. L. R, 9 
Cal., 482, P. C. 

The object is that proper information regarding the order in 
Council shall .be supplied to the courts in India, In the present 
case the fact is not disputed that the decree of the High Court 
was upset and the suit dismissed by the Privy Council. There 
was no real doubt about what the order in Council was. The copy 
filed was one issued by His Majesty’s printers in England and 
forwarded by Birj Lal’s solicitors in England There could be 
no doubt of its genuineness. The judgment of the judicial com- 
mitte of the Privy Council, of which the copy was filed, was for all 

«practical purposes the order in Council. 


v. 
Biry LAL 


Even if it be held that the court ought not to have acted on 
an informal copy, still, the proceedings have been merely irregular 
e and nothing more. Both parties were agreed as to the Privy 
Council having upset the High Court decree ; and no failure of 
justice has resulted. The decree of the lower court should not 
be interfered with on a mere technicality like this. The provisions 

of section 99 Civil Procedure Code apply to the case. 


M. L. Agarwala, was not heard in reply. 
The judgment of the Court was delivered by 


Chamier, Je CHAMIER, J.—This appeal and the connected appeals Nos. 246, 
263, 264 and 359 of 1914 arise out of proceedings taken by Birj 
Lal, one of the parties to the case of Birj Lal v. Inda Kuer (1) in 
gpnnection with the order of His Majesty in Council in that case. 
As the report shows, there were two suits of which one (No. 62, 
of 1907) was brought by Jnda Kuar for possession of a ten biswas 

` share in a village and the other (No. 63 of 1907) was brought by 
Het Ram and others for possession of the other 10 biswas share 
in the village.: The court of first instance in suit No. 62 gave 
Inda Kuar a decree for a two biswas share on certain terms and 
dismissed her claim for the remaining 8 biswas. Suit No. 63 was 
dismissed by the Subordinate Judge. On appeal this Court 

G) [r913] 1. L. R., 96 All, 187. 
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passed decrees in favour of the plaintiffs in both suits. Birj Lal a 
defendant in both suits appealed to His Majesty in Council. The 
two appeals were consolidated in an order by His Majesty in 
Council dated February 9, 1914. On March 13, 1914, Birj Lal 
presented an application to the court of first instance in suit Ne. 
62 praying that he might be restored to possession of the ten bis- 
was share pending the taking of certain accounts ordered by their 
Lordships of the Privy Council. In the same sutt he presented 
two applications for repayment of costs which had been recovered 
from him by Inda Kuar anda third application, the nature of 
which need not be specified. In suit No. 63 Birj Lal applied to 
the Subordinate Judge to restore him to the possession of the ten 
biswas share inasmuch as the suit of Het Ram and others had been 
dismissed by their Lordships of the Privy Council. Birj Lal pre- 
sented with his application a printed copy of the judgment of 
their Lordships of the Privy Council containing their recommen? 
dation in the usual form as to the order which should be passed 
in the case, But he did not file any copy at all of the order in 
Council. His opponents at once objected that he was not entitled 
to apply to the Subordinate Judge ‘without first presenting an 
application to this Court under Order 45, Rule 15 of the Code of 
Civil Procedure and they professed complete ignorancé of the 
terms of the order of their Lordships of the Privy Council. They 
pleaded that the printed copy produced by Birj Lal could not be 
admitted in evidence and, even if admitted, could afford no justi- 
fication for disturbing their possession. The Subordinate Judge 
threw out all their objections. Hence tbese appeals, e 


Order 45, Rule 15 provides that whoever desires to obtain exe- 
cution of any order of His Majesty in Council shall apply by peti- 
tion, accompanied by a certified copy of the decree passed or order 
made in appeal and sought to be executed, to the court from which 
the appeal to His Majesty was preferred, and such court is required 
to transmit the order of His Majesty in Council to the court which 
passed the first decree appealed from, or to such other court as 
His Majesty in Council by such order may direct, and shall (upon 
the application of either party) give such directions as may be 
required for the execution of the same. It is contended first that 
Order 45, Rule 15 does not apply at all to the case of a person who 
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is entitled to restitution of the kind described in section 144 of 
the Code, and secondly that even if a person entitled to such res- 
titution may make an application uhder Order 45, Rule 15 he is 
not obliged to do so and he may go direct to the court of first in- 
stance under section 144. We are unable to accept either of these 
contentions, It appears to us that in the absence of Order 45, 
Rule 15 there would be nothing to show what court in India is to 
carry out an order of His Majesty in Council. We think that the 
word ‘execution’ in Order 45, Rule 15 is intended to cover execution 
of any kind, that is to say that it covers the case of restitution as 
well as the case of enforcement of a decree for possession or the 
like passed for the first time in the case on an appeal to His 
Majesty in Council, and that a person who desirgs to obtain execu- 
tion of any kind, whether by way of restitution or otherwise, must 
apply, in the first instance, to the court indicated by Rule 15. In 


„the present case that was this Court. Further, we are of opinion 


that the Subordinate Judge was not entitled to take any action on 
the printed copy of the judgment of their Lordships of the Privy 
Council without proof that an order in Council had followed there- - 
on; for what has to be enforced or executed is not the judgment 

or recommendation of their Lordships but the order in Council. ` 
The result is that appeals Nos. 135, 263 and 264 are allowed and 

Birj Lal’s applications are dismissed with costs in both courts, 

Appeals Nos. 246 and 359 are dismissed with costs. 


We have been informed that, since the disposal of the applica- 
tions referred to above by the Subordinate Judge, an application 
was made by Inda Kuar to this Court under Order 45, Rule 15 
Civil Procedure Code and on her application the order of His 
Majesty in Council has been transmitted to the court of the Sub- 
ogdinate Judge in order that it may be executed. We may point 
out that, as the order in Council had now reached the court of the 
Subordinate Judge, it is open to all parties to these suits to apply 
to the Subordinate Judg& for such relief as they may be entitled 
to without making any further application to this Court, under 


‘ Order 45, Rule 15 of the Code of Civil Procedure. 


B. K. M. Appeal decreed, 
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JWALA SINGH AND ANOTHER (Plaintiffs) 
VErSUS 
ABDUL RAZAK AND OTHERS (Defendants).* 


Ferry— User claimed—Nature of right—Easement—Préof necessary. 


The defendants had been using a ferry for along time. The plaintiff 
started an opposition ferry and claimed a right to carry passengers across 
the river. Held that the use of the ferry by the defendants was entitled 
to prevail unless the plaintiffs proved a Crown grant. Nityahari Roy v, 
Dunne, 1. L. R. 18 Cal., 652, followed. 

Held also that in cases like these the question resolves itself into this 
whether the plaintiffs have acquireda right of easement or in the nature 
of an easement to embark or disembark passengers on another's land. 


SECOND APPEAL from a decree of F. S. Tabor Esq., District’ 


Judge of Shahjahanpur, reversing a decree of Pandit Shambhu 
Nath Dube; Munsif of Tilhar. 

The facts were these :-— - l 

The plaintiffs were the zamindars of village Rampur and the 
defendants of village Bamhiana. The river Gara flowed between 
the two villages. The plaintiffs’ allegation was that the boats of 
the zamindars of both the villages plied between the villages, but 
the defendants had recently prevented the plaintiffs from plying 
their boats. They accordingly prayed that the defendants be res- 
trained from obstructing the plaintiffs in plying their boats. The 
defence was that for a very long time the ferry at Bamhiana and the 
right to ply boats had appertained to village Bamhiana and the 
plaintiffs had no right to ply their boats across the river. 

The court of first instance granted the plaintiffs a decree des- 
laring that the plaintiffs were tntitled to ply their boats across the 
river and restrained the defendants from, interfering with the plain- 
tiffs’ rights, but it did not decide the question whether the plaintiffs 
had or had not a right to disembark passengers on the Bamhiana 
side. On appeal by the defendants, the lower appellate court allowed 
the appeal and dismissed the plaintiffs’ suit. 

The plaintiffs appealed to the High Court. e 

` Peary Lal Banerji, for the appellant. 
~ *S, A. No. 711 of 1914, 
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The mere fact that for more than twenty years the defendants 
had been working the ferry and plying boats did not entitle them 
to prevent the plaintiffs from plying their boats across the river. A 
monoply ofa right of ferry could not be acquired by prescription 
or by any other means except by `a grant from the Crown. 

Nityahari v. Dunne, [1891] I. L. R, 18 Cal, 652. 

The lower appellate court"had found as a fact. that there was a 
right of way frpm one village to the other across the river when it 
was dry, If the plaintiffs had a right of way across the river when 
it was dry it followed that the plaintiffs could cross the river 
in a boat when it was full. 

The defendants had not claimed, much less proved, that they 
had a franchise granted to them by the Crown which entitled them 
to claim a monoply of the right to ferry across the river, The 
plaintiffs had equal rights with the defendants and were entitled 
sfo the relief sought. He cited 

Earl of Dysart v. Hammerton, [1914] 1 Ch. D., p. 822, 

Iqbal Ahmad, for the respondents, A monoply ofa right of 
ferry can be acquired by prescription and not merely by a grant 
from the Crown. 

Lachmeswar Singh v. Manowar Husain, [1892] 1. L. R., 19 Cal., 253 
(263). 3 

Halsbury’s Laws of England, Vol. 14, paragfaph 1250. 

‘In the case reported in I. L, R., 18 Calcutta at page 652, the 
plaintiff was held entitled to claim a monoply of a right of ferry 
on another ground and it was not necessary to decide whether such 
a monoply could or could not be acquired by prescription, 


Again, the finding arrived at by the court below was that the 
defendants had been solely working the ferry for more than 
twenty years prior to the institution of the suit. Under these 
circumstances it ought to be presumed that there was a grant of 
the right to work the ferry from the Crown. The doctrine of a lost 
modern grant was not cohfined to cases of a simple grant from one 
person to another, It had been applied so as to presume the loss’ 
of acharter from the Crown. 

Halsbury’s Laws of England Vol. 21, paragraph 532. 

The’ mere fact that the plaintiffs had a right of way across the 
river when it was dry did not entitle them to embark and dig- 
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embark passengers on the defendant’s land, when the river was 
full, The use of the ferry by the defendants which had been found 
to be long and continuous should prevail unless the plaintiff who 
wanted to set up an opposition ferry could show a grant from the 
Crown or give evidence from which a grant from the Crown could 
be presumed. 

The following judgment was delivered by 

Knox, J.—The plaintiffs appellants in this Court describe 
themselves as zamindars of mauza Rampur Jaichand mahal awal, 
the defendants they say are zamindars of mauza Bamhiana. The 
river Gara flows between the two villages. They add that the 
boats of both parties ply between the mauzas Bamhiana and Ram- 
pur Jaichand but the defendant No. 4 in collusion with defen- 
dants 1—3 has of late prevented the plaintiffs from plying their 
boats and has appropriated the whole income that results from the 
same, in law and custom the owners of both villages are entitled 
to ply boats in Gara between Rampur Jaichand and Bamhiana. 
They prayed that the defendants may be restrained from obstruct- 
ing and that damages may be awarded. In defence the plea is 
taken that for a very long time the ferry at Bamhiana and the 
` right to ply boats has always appertained to mauza Bambhiana 
and the income resulting from the ferry has always been entered 
in the revenue papets of that village as sewat income. 

The Muusif of Tilhar in whose court the case was instituted 


says in his judgment. “It is clear from the statement of the ` 


plaintiffs own witness the patwari, that the defendants alone have 
been working the ferry referred to since the last settlement. The 
plaintiffs had failed to prove that they at any time since the last 
settlement or before have ever worked the ferry on their own side, 
On the other hand the defendants had by their evidence shown that 
they alone had been working the ferry for more than 20 years 
and had acquired a right to do so by prescription and adverse 
possession. It held however that a monoptly toa ferry can only 
be acquired by a Crown grant. For these reasons it decided that 
the plaintiffs “ were entitled to start a rival ferry and that the 
defendants could not restrain them.” It accordingly granted 
the plaintiffs a decree to this effect that they were entitled.to ply 
their boats on river between the villages referred to and that the 
defendants be restrained from interfering with their doing so, 
XIII 99 R 
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It pronounced no decision upon the question whether the plaintiffs 
have a right to embark and disembark passengers on the Bam- 
hiana side, holding that it did not arise inthe present case. The 
defendants went in appeal to the District Judge of Shahjehanpur. . 
That court held that for more than 20 years ferry boats had been 
plying and the ferrymen had taken leases from the defendants, 
the owners of the village Bamhiana, and the income arising from 
it is entered by the patwari in the #Aafon? of that village ; further, 
it held that the opposite bank of the river belongs to the defend- 
ants. The mere fact that there is a right of way across the river 
does not give the plaintiffs the right to disembark passengers on 
the defendants’ land. There is no public landing place there 
which every one has the right to use, For these reasons it held 
that the plaintiffs had no right to a declaration that they were en- 
titled to carry passengers across the river at this ferry and allow- 
«ing the appeal it dismissed the plaintiffs’ claim with costs. The 
plaintiffs have come to this Court and they contend first that the 
defendants have no monopoly to ply their boats across the river 
and the plaintiffs have equal right with the defendants, Next, that 
the court below having found that there was a right of way from one 
village to the other across the river when it was dry it follows that 
the plaintiffs could ply their boats over the river when it was full. / 
The second plea was the one that was stfongly urged. The 
learned vakil’s argument was that as the public had the right to 
go down by a patri or road to Rampur Jaichand side, to cross the 
river when it was shallow, land on the Bambhiana side and take 
up their journey onwards, the defendants could not claim any 
monopoly to carry passengers across, When asked to point out 
the law or custom on which the plaintiffs based their alleged right 
the learned vakil could point out neither. Several English cases 
were cited but I do not think that they are of much use in de- 
ciding this matter. The case, in my opinion, resolves itself into 
the question whether the plaintiffs have acquired any right to an 
easement or to a right in the nature of an easement on the Bamhiana 
side of the river, when that involves a right to embark and 
disembark passengers on another's land. It is a misnomer to talk 
of a public road, whatever might be the nature of the track from 
the river side onwards, that track is on land belonging to the 
zamindars of Bamhiana and the plaintiffs are really seeking. to 
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enforce a right in the nature of an easement when they claim a CiVIL 
right to embark and disembark passengers on the Bamhiana land. 1915 
Following the view taken by the Calcutta High Court in Nityakart GRS 
Roy v. Dunne and others (1), I am prepared to hold that the use of — Sincu 
a ferry by the zamindars of Bamhiana which has been found to be 
a long and continuous use is entitled to prevail until the plaintiffs Razak 
who are starting up an opposition ferry can show a Crown grant Enom, J. 
or give evidence from which a Crown grant can be presumed. The 

result is that the appeal is dismissed with costs. 


L A. l 2 Appeal dismissed. 
(1) [1891] I. L. Rọ, 18 Cal, 652. 


DALJIT SINGH (Defendant) en 
VEEP SUS ioie 
SHAMBHU SINGH (Piaintif)).* see 
June, 14. 


Land Revenue Act (Ill of igo1, U. P.), Section 233 (k)—Application for es 
imperfect partition—No obsection—One plot belonging to one patti included PIGGOTT, J. 
tn another—Sutt in Civil Court—F urisdiction. $ 
A Civil Court has no jurisdiction to entertain a suit for declaration 
that the Revenue Court had made a mistake in making an imperfect 
partition of revenue paying lands, but the remedy of an aggrieved party is 
by way of an application to the Revenue Court itself. A suit of this 
description brought in a Civil Court is barred by the provisions of section 
233 (k) of the Land Revenue Act. Muhammad Sddtq v. Laut® Ram, I. 
L. R., 23 All., 291, distinguished. Lachman Das v. Hanuman Prashad, 
7 A. L. J. R., 1156, followed. 
SECOND APPEAL from a decree of F. S. Tabor Esq., Addition, 
al Judge of Farrukhabad, confitming a decree of Babu Piare Lal, 
Munsif of Kanauj (Sarai Miran.) E 
` Claim for declaration, 
The court of first instance decreed the claim. 
` The lower appellate court confirmed the decree. 


o 
. 


Defendant appealed. . j 
Gulsari Lal, for the appellant. 
* S. A. No. 921 of 1914. 
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Tef Bahadur Sapru, for the respondent. 

The following judgment was delivered by 

PIGGOTT, J.--The question for determination in this appeal is 
whether this suit was barred by the provisions of section 233 (4) 
of the United Provinces Land Revenue Act, Local Act No. III of 
1901. According to that section the Civil Court is debarred from 
taking cognizance of any suit with regard to the partition or union 
cfmahals, The section itself is drawn up in broad terms and it has 
been applied broadly by this Court ever since the Full Bench 
decision in Mukammad Sadig v, Laute Ram (1!) That decision 
was under the former Land Revenue Act No, XIX of 1873, the 
wording of which differed somewhat. The provisions of section 233 
(k), as they now stand, were considered by two Judges of this Court 
in Lachman Das v. Hanuman Prasad (2). J understand that rul- 
ing as laying down the broad principle that where there has been 
a partition of a certain mahal by a Revenue Court, resulting in a 
certain distribution of the lands of that mahal being effected, if any 
error has been made in connection with this distribution to the pre- 
judice of a particular co-sharer, the remedy of the latter is by way 
of application to the Revenue Court itself to correct its own mis- 
take. Any exercise of jurisdiction on the part of a Civil Court which 
would disturb, or in any way affect, the distribution of land made 
on a partition, is barred by section 233 (k) of Act III of 1901. The 
facts of the present case are given at length in the very careful 
judgment of the learned Munsif. It appears that the mahal with 
which we are concerned had been divided by perfect partition in the 
year 1875. A number of partis had been formed one of which, patti 
No. 9, was known as patti shamilat, and consisted of those lands 
which had not been divided amongst the co-sharers, that is to say 
the joint lands in which all the co-sharers of the various paétes re- 
tained their rights according to their proportionate shares. In the 
year 1904 Daljit Singh, who is the defendant in the present case, 
presented an application for the separation, by perfect partition, 
of his share in pattis Nos. 4 and 5 and also of his share in shawmstlat 
patti No.9. Notice of this application was issued to all the co- 
sharers of all the various pattis in the mahal. The Assistant Collector, 
however, came to the conclusion that there were objections to a 
perfect partition, and intimated as much to Daljit Singh. The 

(1) [1901] L L. R, 23 All, 291. (2) [1910] 7 A. L. J. Rọ, 1156. 
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latter thereupon presented a fresh application on the 25th of 
March 1905 asking the court to separate his share by imperfect 
partition only, thus forming It into a new patti. The learned Dis- 
trict Judge seems to have felt some doubt as to whether on this ap- 
plication any actual partition of the lands appertaining to the 
shamilat patti No.g could have followed, or actually did follow. 
Obviously, when Daljit Singh’s application was limited to one for 
imperfect partition, no actual partition of the lands appertaining 
to the patti shamilat would follow. A new patti would be created 
by separating Daljit Singh’s share in lands appertaining to partis 
Nos. 4 and 5 from those of the other co-sharers in the same pattis. 
In the course of carrying out this imperfect partition the Assistant 
Collector laid hold of a plot ‘69, ‘69 0f an acre in area, shown as 
No, 1956 in the village map. He treated this as appertaining to 
patti No, 4 and divided it amongst the co-sharers of that patti ; as- 
signing to the defendant appellant, ‘49, ‘49 acres as his share in 
the same. The plaintiff in this case, Shambhu Singh, has acquired 
since the partition the proprietary rights which belonged in the 
years 1904 and 1905 toaco-sharer named Dular Singh. He contends 
that plot No. 1956, above referred to never appertained to patti 
No. 4 at all, but formed part of the land appertaining to patti 
No. 2in which Dular Singh was a co-sharer. He suggests that 
the proceedings of the Assistant Collector dealing with this plot 
in the course of the partition of 1905 were a pure mistake. -The 
courts below have gone into the question of fact. Apparently it 
was not a question which could be settled off-hand on a mere in- 
spection of the village records. It turned upon a comparison of 
the existing village records with the older papers and the ascer- 
tainment and location of the older numbers ‘which went to make 
up plot No. 1956 in the present village map. The courts below 
have, however, found that plot No. 1956 did appertain to patti 
No. 2 and was wrongly included by the Assistant Collector in 
patti No. 4 and partitioned amongst tHg co-sharers of that patti, 
Assuming that this finding is correct, the plaintiff has suffered an 
injury, but the question remains whether his remedy is by way of 
suit in a Civil Court or, as was said in the ruling to which I have 
already referred, by way of application to the Revenue Court 
to correct its own mistake. Both the learned Munsif ‘and the 
learned District Judge have taken the view that the case stood 
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on an entirely different footing from the moment that Daljit 
Singh applied to the Revenue Court to separate his share from 
the rest of the mahal by imperfect in8tead of by perfect partition. 
It certainly cannot be denied that, ifthe proceedings had conti- 
nued on the application for perfect partition as originally brought, 
and the Assistant Collector had, however erroneously, taken this 
plot of land and divided it amongst the co-sharers in patti 
No. 4, a suit would not have been maintainable in the Civil Court 
to disturb that apportionment. I understand the District Judge 
to mean that the sharers in the remaining partis, other than pattis 
Nos. 4, and 5, ceased to have any interest in the partition, or 
to be under any obligation to watch the proceedings in the 
Assistant Collector's Court, from the moment that Daljit ‘singh’s 
application was limited to an application for imperfect partition, 
The only reported case I can find which lends some support 
to the decision of the courts below is that of Kishen Prashad v, 
"Kadher Mal(), which was a single-Judge case. So far as I can 
discover from the reported cases of this Court it has only once been 
considered by a Bench of this Court, and that was in Jagannath 
v. Tirbent Sahat (2), It was then distinguished against though not 
expressly dissented from. It seems to me that the plaintiff is not 
entitled, in the present case, to ask the court to treat the Assistant 
Collector’s proceedings as a nullity. On Daljit Singh’s application 
for partition the Assistant Collector had to ascertain what lands 
belonged to pattis Nos. 4 and 5 and to apportion them between the 
recorded co-sharers of the said pestis. He would have todo this 
equally on an application for imperfect partition as on an applica- 
tion for perfect partition. It may be that the Assistant Collector 
came to an erroneous decision when he included this plot No. 1956 
in the area which he proceeded to apportion amongst the co-sharers 
of patti No. 4. Nevertheless hedid so, and it seems to be impossible 
to say that he had no jurisdiction to do so. This case is really 
distinguishable from that of Kishen Prashad v. Kadher Mal, 
because in the present case all the co-sharers in the Shamilat patti, 
including the proprietors of patti No. 2, had notice of the partition 
proceedings. I am not sure that I should myself have been dis- 
posed to regard this as in itself decisive, but it seems to me that 
° (1) [1900] A. W. N, 11. 
(2) [1908] I. L. R, 31 AIL, 41. 
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I am bound to follow the general principle laid down in Lachman 
Das v, Hanuman Prashad (8), unless something can be shown to 
take the case before me outside the operation of that principle. In 
my opinion this appeal must succeed. The suit was not cognizable 
by reason of the provisions of section 233 (#) of the Land Revenue 
Act and should have been -dismissed accordingly. I accept this 
appeal, and setting aside the decrees of both the courts below 
dismiss the plaintiffs suit with costs throughout. 


° 


Appeal decreed. 
(3) [1901] I, L. R; 23 All, 291. 


o LACHMAN DAS (Plaintiff) . 


VETSUS 


MUHAMMAD YUSUF KHAN AND OTHERS (Defendants) * 


Ex-propristary holding—Exchange—Sutt for possession of property ti ansferred 
l when sale declared tllegal—matntainability of. 

The plaintiff purchased a house in execution of a decree against the 
defendants. There was some difficulty in obtaining possession but when 
possession was obtained the plaintiff in exchange for some ex-proprietary 
holding belonging to the defendants transferred the said house to them, 
The transaction was complete and properties were transferred. Later on the 
defendants brought a suit for possession of a grove which stood upon part of 
their ex-proprietary holding and their suit was decreed upon the ground that 
the transfer was illegal. The plaintiff brought this suit for possession of 
the house. eld that the plaintiff having transferred the house in ex- 
change for ex-proprietary holding which exchange was forbidden by law 


could not maintain this suit. à 


SECOND APPEAL from a decree of F. S. Tabor Esq., Additional 
Judge of Farrukhabad, confirming a decyee of Munshi Muhammad 
Ali Ausat, Munsif of Kaimgunj. *, 

Claim for proprietary possession &c. 

The court of first instance dismissed the claim. 

The lower appellate court confirmed the decree. 

Plaintiff appealed. 

Surendro Nath Sen, for the appellant. 


* 5. A. No. taro of 1914. 


CIVIL 


1915 


DALJIT 
SINGH 


Y. 
SHAMBHU 
SINGH 


Piggo.t. J. 


e 


CIVIL 


1915 


June, 11 


TUDBALL, J. 





` 


CIVIL 
1915 


LACHMAN 
Das 


v. 
MUHAMMAD 
YUSUF 
KHAN 


Tudball, J. 


784 HIGH COURT [A. L. Ju R. 


S. M. Sulaiman, for the respondents. 

The following judgment was delivered by 

TUDBALL, J.—The facts of the case out of which this appeal 
has arisen appear to be as follows :—One Ram Ratan Lal obtained 
a decree against the defendants and in execution of that decree he 
attached and sold the house which is in dispute in the present suit, 
It was purchased in the name of Lachman Dass who is connected 
in some way with Ram Ratan Lal: It appears that after the sale, 
Ram Ratan Lal and the auction purchaser had a considerable 
amount of difficulty in getting possession of the house from the 
judgment-debtors; finally on the 22nd of September 1905, a 
document was executed by both sides under which Ram Ratan 
Lal and Lachman Das transferred the ownership of this house to 
the defendants while the defendants in return transferred to them 


their ex-proprietary rights in a certain holding. This holding in- 


cluded a large number of plots of land. As far aone can see the 
parties acted up to their words, possession of the house was 
given to the defendants and possession of the holding was 
given to Ram Ratan Lal and Lachman Das. Subsequently to 
this there was a difference about a grove. The defendants owned 
a grove and in execution of a decree the whole of the grove was 
attached, sold, and purchased by Lachman Das.* Under the decree, 
however, it was only a portion of the grove that ought to have 
been sold. The defendants thereupon brought a suit to recover 
possession of the excess amount which ought not to have been 
sold. In the course of that suit Lachman Das pleaded the ex- 
change ôf the 22nd of September 1905, this grove apparently 
standing on one ofthe plotsin which the defendants had held 
ex-proprietary rights. In that case the court held that the transfer 
was an illegal transfer and was not hinding on the defendants and 
the defendants got a decree for possession of that portion of the 
grove. The plaintiff Laghman Das has now brought the present 
suit for possession of the house. In his plaint he said nothing 
about the deed of exchange or anything else. He has come for- 
ward as an auction purchaser and says that'though formal posses- 
sion was delivered to him he has failed to obtain actual possession 
of the property sold and on the basis of his title as auction purcha- 
ser he claims possession of the house, Both the courts below have 
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held that the plaintiff has no right to regain possession of the house. 
On behalf of the plaintiff it is urged before me that he is quite willing 
to be put upon terms, that “if he can get the house back, he would 
be quite willing to retransfer the ex-proprietary holding. This 
was not what he stated in his plaint. The question is whether he 
is entitled to get back the house. It is quite clear that if he had 
purchased the ex-proprietary right he would not have been entitled 
to recover the money by suit. The deed of the 22nd of Sep- 
tember 1905 was practically a sale-deed, though instead of cash, 
property was given in exchange for property. The fact that the 
transaction was an exchange and not a sale makes little difference 
in the application of the principle on which the cases in this court 
have been decided. The transfer of ex-proprietary rights is for- 
bidden by law. The plaintiff has purchased property the sale of 
which he must have known was forbidden by law. The property 
has been handed over since by the vendor and he is not entitled 
to recover back his house, much more so in the present case, 
because it will be impossible to replace the opposite party in the 


same position in which he was before the transaction was carried . 


out. That was ten years ago. For ten years they have been out 
of possession of this ex-proprietary holding and the landlord of 
the village would probably object to their returning as ex-proprie- 
tary tenants, they having been out of possession for so many 
years, ° The plaintiff has nobody but himself to thank and I can- 
not see my way to helping him. Under the circumstances | hold 
that he is legally not entitled to recover possession of the house. 
The appeal, therefore, fails and is dismissed with costs. 
Appeal dismissed. 
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pal SHIB SAHAI AND OTHERS (Plaintiffs) 


1915 versus 
June, 3. : SARASWATI AND ANOTHER (Defendants).* 


` RICHARDS, - Hindu Law—Bandhu— Who is ?—Whether a grand-father’s great-grand-son’s 
C. J. daughter's son a Bandhu. 
BANERJI, J. 

For a Bandhu relationship to exist it is essentialthat the person claim- 
ing to be the Bandhu and the last male owner must have been the sapin- 
das of each other, 7. e, within seven degrees on the father’s or five degrees 
on the mother’s side including the last owner. A grand-father’s greaf-grand- 
sons daughters son is not a Bandhu within the aneaning of the Hindu 


Law. 
SECOND APPEAL from a decree of C. E, Guiterman Esq., Ad- 
“ditional Judge of Moradabad, reversing a decree of Babu Kunwar 
Sen, Subordinate Judge. 
Suit for possession, 


Si The following pedigree which was found to be correct is mate- 


rial. 
Common Ancestor, 


ene ee Ae 


De ‘ 
: Nanki Sukha é 


| . 
Hari Khairati 
| 
Ganesh 


| 
Must. Gomti, daughter 


Bulaki. 


The last owner of the property Was Khairati. He died leaving 
a widow Chitto Kunwar, who in 1912 made a gift of it to the 
defendant who was hervrelation. After Chitto’s death Bulaki al- 
leging himself to be the next reversioner sold his right to recover 
possession to the plaintiffs. The plaintiffs therefore brought the 
suit out of which this appeal arose for possession, The defence was 
that Bplaki was not the next reversioner, that the sale was ficti- 
tious and even if the pedigree was correct Bulaki was not a dandhu 

* S. A, 260 of 1914. 


voL. xt] HIGH COURT 787 


and had no right to maintain the suit. The court of first instance 
decreed the suit but the lower appellate court reversed the decree. 

Plaintiffs appealed. 

Tef Bahadur Sapru, (with him Sunder Lal), for the appellants, 
submitted that Bulaki Rai being the son of the last male owner’s 
uncle’s grandson’s daughter’s son was a dandhu within the meaning 
of the Mirtakshara. It was true that in the list given in the M¢tak- 
shara an uncle’s grandson’s daughter’s son was not mentioned but 
it was submitted that the list was not exhaustive. 


He relied on Sarwadhicary’s Tagore Lectures on Hindu Law 
of Inheritance p. 630. 


K. N. Laghate (for S C. Banerji and B. E. O'Conor), for the res- 
pondents was not called upon. 


The judgment of the Court was delivered by 

BANERJI, J.—This appeal arises out of a suit for possession of 
the property of one Khairati Rai. The plaintiff claims as traiis- 
feree from Bulaki who is alleged to be the Bandhu of Khairati 
Rai and thus to have inherited his property. According to the 
pedigree put forward by the plaintiff in the plaint the relation” 
ship between Bulaki and Khairati Rai is this that Bulaki is 
the son of the daughter of a grandson of the paternal uncle of 
Khairati’s father. The question therefore is whether the grand- 
father’s great grandson’s daughter’s son is a ġandhu under the 
Mitakshara law. The court of first instance, was of opinion that 
the plaintiffs vendor Bulaki was Khairait’s andku “ exparte- 
ınaterna? The learned Subordinate Judge clearly misunderstood 
what was meant by a dandhu exparte materna? According to the 
Mitakshara bandhus are of three descriptions, namely, the owner's 
own dandhus, his father’s bandhus, that is “ dandhus exparte materna” 
and his mother’s ġandhus that is “ dandhus exparte materna” There 
is no question of Bulaki being a bandhu exparte materna in this case. 
The question what constitutes a bandhu was fully considered by 
their Lordships of the Privy Council if the recent case of Ram 
Chandra Martand v. Vinayak Venkatesh Kothekar (!) and the-pre- 
sent case is practicalty concluded by the ruling of their Lordships. 
The word “bandhu” under the Hindu Law (as has been held in 
that case also means a “ sapinda ” who belongs toa diffrent gotra 


(1) [1914] 12 A. L. J. Ra 1281 5 41 L A., 290. 
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relationship to exist it is essential that the person claiming to be the 
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Siin Sanal bandhu and the last owner must have been sapindas of each other. 
v. The rule of sapinda relationship has been laid down in the Mitak- 
SARASWATI 


vos shara and it extends to seven degrees on the father’s side and five 
Banerji, J. degrees on the mother’s side including the last owner. Taking the 
pedigree put forward by the plaintiff which will be found at page 
9 of the paper book, it is clear that Bulaki was one degree beyond 
the seventh degree counting from the last owner Khairati Rai. We 
are asked to count the seven degrees from the great grand-father 
of Khairati who was the common ancestor and it is said that com- 
puting from the common ancestor Khairati is within the seventh 
degree but this computation would leave out of .consideration al- 
together Khairati himself and his father. The mode in which re-: 
mei lationship should be computed is stated in Sarvadhikari’s Tagore 
Law Lectures (1880) page 707, and that is a mode which the lower 
„appellate court has adopted. We think that the decision of that 

court is right. We dismiss the appeal with costs. 





, - MLN. Appeal dismissed. 
GIVIL BACHCHA SINGH (Plaintif) 
T915 VEFSUS 
: JAFAR BEG (Defendant).* 
June, 17, 


Code of Civil Procedure (Act V of 1908), Section 80—Act done ides powers 
TUDBALL, J. conferred by Criminal Procedure Code, 

° Where a suit has to be brought against a Police Officer for damages 
for something done in the exercise of his powers under the Code of-Cri- 
minal Procedure the prowsions of section 42 of the Police Act do not 
apply and the plaintiff hayto give two month’s notice as provided by 
section 80 of the Code of Civil Procedure. 

SECOND APPEAL from a decree of S. R. Daniels Esqr., District 

Judge of Allahabad, modifying a decree of Babu Ram Chandra 
° Chaudhri, Judge of the Court of Small Causes, exercising the 
powers of a Munsif. 
* S. A. No. 1206 of 1914. 
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Claim for recovery of damages. 

The court of first instance dismissed the claim. 

The lower appellate court modified the decree. 

Plaintiff appealed, 

Peare Lal Banerji, for the appellant. 

Rama Kant Malaviya and Narsingh Dass, for the respondents. 


The following judgment was delivered by 


TUDBALL, J.—This is a plaintiff's appeal. The plaintiff brought 
a suit against the defendant Jafar Beg and others with whom 
we are not concerned in this appeal to recover damages for malicious 
prosecution. His case was that a riot occurred and a report was 
made by certain complainants in the course of which they named 
one Bachcha Ahir. At the instigation of certain persons the defen- 
dant who was the Sub-Inspector, who put the name of Bachcha 
Singh in place of Bachcha Ahir, proceeded to make an enquiry 


against him arrested him, and sent him for trial in court where he ° 


was finally acquitted. The present suit was decreed as against 
one of the other defendants, As against Jafar Beg it was dismissed 
by the court of first instance on the ground that under section 42 
of the Police Act the suit had not been instituted within three 
months of the unlawful act alleged. The plaintiff appealed. The 
lower appellate court upheld the decree of the court of first in- 
stance but for a different reason. Notice was given by the plaintiff 
to the defendant on the 7th of June 1912, the suit was instituted 
on the 18th of July 1912. Applying section 80 of the Civil Pro- 
cedure Code the lower court held that the suit must fail as it was 
brought before the expiry of two months next after notide had 
been delivered to the defendant as set forth in the section. 

The plaintiff has come here in second appeal. This urged that 


` under section 42 of the Police Act, it was necessary for the plaintiff 


to give only one month’s notice and not two months’ notice as laid 
down in section 80 of the Civil Procedure Code. It seems to me that 
the fallacy in the argument lies in this, that Section 42 of the Police 
Act refers to “all actions and prosecutions against any person which 
may be lawfully brought for anything done or intended to be 
done under the provisions of the Police Act itself or under the 
general Police powers thereby given.” The present suit for dam- 
ages is brdught against the Sub-Inspector for acts done by him 
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wd 
in the exercise of the powers granted to him by the Criminal 
Procedure Code. What he did was nothing done under the provi- 
sions of the Police Act or the general Police powers given under the 
Act. I have been referred to sections 23 and 24 of the Police Act. 
Section 23 merely lays down that it is the duty of every Police 
Officer, among other things, “to apprehend all persons whom heis 
legally authorized to apprehend, and for whose apprehension suffi- 
ciant grounds exist.” This, no doubt, lays down what the Sub-Ins- 
pector’s duty was but this does not give him any power to arrest. 
That power he receives under section 24 of the Police Act. Section 
24 simply says that “it shall be lawful for any Police Officer to lay 
any information before a Magistrate and to apply for a summons, 
warrant, search warrant or such other legal process as may by law 
issue against any person committing an offence.” In the present 
case, the acts of which complaint is made were acts of arrest and 
prosecution in the court of the Magistrate. Neither of these is an act 
which is contemplated by section 24 of the Police Act. The spe- 
cial period of limitation which was given in section 42 of the Police 
Act has been repealed by the subsequent Limitation Act, Act IX 
of 1871, Schedule I. That Act merly repealed so much as related 
to limitation of suits but it did not alter the scope of section 42 of 
the Act which clearly related.to acts done under the provisions of f 


` that Act itself or the general Police powers given by that Act. It 


cannot and does not relate to suits or actions, brought in regard to 
acts done in the exercise of the powers granted by other Acts to 
Police Officers. In my opinion the decision of the lower court is 
corrects Section 80 of the Civil Procedure Code applies and the 
suit was instituted before the expiry of two months mentioned there- 
in. The appeal therefore fails and is dismissed with costs, — 

° Appeal dismissed, 
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DAMODAR DAS (Defendant) 
UVETSUS 
TILAK CHAND (Plaztiff).* 
Easements Act (Y of-1882), section’ 23—Tiled roof changed, to pukka roof— 
Additional burden, 


The defendant had a right to discharge water from his thatched roof on 
to the plaintiff's land. He pulled down his house and built a three storeyed 
pukka house with spouts on his roof to discharge water on the plaintiff's 
land. Held that the burden on the_ plaintiffs land was increased within 
the meaning of section 23 of the Easements Act. 

SECOND APPEAL from a decree of Babu Banke Behari Lal, 
Additional Judge of Saharanpore, modifying a decree of Pandit, 
Piare Lal, Munsif. i 


Claim for closing of doors etc. 

The court of first instance decreed the claim in part. 

The lower appellate court modified the decree. = 
Defendant appealed. 


Nihal Chand, for the appellant. 
S, A. Haidar, for the respondent. 
` The following judgment was delivered by 


TUDBALL, J.—The sole question in this appeal is whether the 
defendant has increased the burden within the meaning of section 
23 of the Easements Act. The facts are simple. The defendant 
had a single storey house with a thatched roof. One portion of the 
thatched roof discharged the rain water on a small lane between the 

“houses of the two parties. He has removed his thatched house 
. and has now built a three storeyed puckķa house and he has put 
spouts on the roof of the house to discharge water on to the land 
between the plaintiffs wall and his wall. The court of first in- 
stance held that there was really no increase in the burden except 
where the water from one spout fell on to the wall of the plaintiff's 
house, That spout, the court ordered, should be altered in its 
*S, A. No. 1084 of 1914. 
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direction. The lower appellate court has held that the spouts 
clearly threw an additional burden on the servient heritage, It 
seems to me that there can be no qħestion that there is a consider- 
able difference between the burden which the servient heritage for-. 
merly bore and that which it now bears. In the first place 
double the quantity of water now falls upon it. The roof of the 
defendant’s house was a sloping roof. Half of the water fell in one 


` direction and the other half in another direction. It is now a flat 


roof and the whole of the water is discharged through five aper- 
tures and falls from a greatly increased height on to the land below 
it, In my opinion there has been a considerable additional burden 
placed upon the plaintiffs land and the order of the court- below in 
regard to the spouts on'the roof on the second floor of the defen- 
dant’s house is fully justified. If the defendarft wishes to discharge 
his water on this land he must so arrange that-there isno addition 
to the burden which the servient heritage bore. The burden he 
has now placed upon it is a considerably increased one and in my 
opinion there is no force in this appeal. It is therefore dismissed 


with costs, Š 5 


Appeal dismissed. 
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MUNNA LAL (Judgment-debtor) 
versus 


RADHA KISHAN (Deeree-holder),® 
Code of Civil Procedure (Act V of 1908), Order 21, Rule&89—Application made 
in time—HMoney tendered before 3 p. m. but not accepted—Effect of. 

The judgment-debtor made an application to set aside a sale held in 
execution of a decree on the last day of limitation. The money was 
tendered to the Treasury Officer shortly before 3 P. M, but he refused to 
take it because there was not sufficient time to count it and also because 
it could be paid at any time within three days ofthe tender. The judgment- 
debtor paid it in the next day which was beyond thirty days after the 
sale. Held that the judgment-debtor having done all that lay in hig 
power to deposit the money in time and having been prevented by the 
action of the Treasury Officer, who for the purpose was an officer of 
court, should be taken to have made the payment within the time 
allowed by law. Mahomed Akbar Zaman Khan v Sukhdeo Pande, 
13 C. L. J., 467, referred to. 

FIRST APPEAL from an order of B, C. Forbés Esq., Subordinate 
Judge of Muttra. , 

Application to set aside a sale under O. 21, r. 89, Civil Pro- 
cedure Code. The facts of the case areas follows :— 


Munna Lal's property was sold in execution of a decree on the 
7th of August, 1914. Application for setting aside the said sale 
was made on the 7th of September 1914, the 6th of September 
1914 being a Sunday, As required by the rules of the Court the 
applicant presented the form in triplicate duly filled in before 
the Munsarim of the Court,ewho gave one part of it to the 
applicant for presentation to the Treasury Officer. The said 
form contained an order directing the Treasury Officer to receive 
the money if paid within three days. The applicant presented 
the said form to the Treasury Officer with a sum of about Rs, 
13,000, out of which over Rs. 10,coo were in rupees, a little before 
3 P. m. The Treasury Officer finding that it was impossible to 
count and test the money that day directed the applicant to bring 

* F, A. F. O. No. 13 of 1915. 
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the money the next day. The applicant accordingly dèposited the 
money next day, że, on the 8th of September 19.4. The Subor- 
dinate Judge refused to set aside the sale on the ground that the 
deposit was not made within the time allowed by law. The 
judgment-debtor appealed to the High Court. 


Jawahar Lal Nehru, (for Motilal Nehru) for the appellant, 
submitted that the appellant did all that he could have done for 
depositing the money within the time. If the Treasury Officer did 
not receive the money on the 7th it was not the appellant’s fault. 
The Treasury Officer was the officer of the Court and if he refused 
to receive the money within time, that cannot prejudice the 
appellant. He relied on 

Mahomed Akbar Zaman Khan v, Sukhdeo Pande, {191 1] 13 C. L J., 467. 
Lalit Mohan Banerji, (with him Sham Krishna Dar) for the 
respondent, submitted that the appellant waited till the last day 
"and on the 31st day he presented the tender to the Treasury Officer 
at such a late hour that it was impossible for him to receive 
the money. The appellant was guilty of gross laches and so 
it cannot be said that the money was deposited in time. Under 
the circumstances the Subordinate Judge was right in refusing the 
application. 5 l 
Jawahar Lal Nehru, was heard in reply. * 
“The judgment of the Court was delivered by 


CHAMIER, J.—This is an appeal by a judgment-debtor against 
an order of the Subordinate Judge of Muttra, refusing to set aside 
a sale held in execution ofa decree. The sale took place on 
August 7th, 1914. As September 6th was a Sunday the judgment- 
debtor was entitled to make an application under Order 21, rule 
89 and pay the sum specified in that rule on September 7th. 
The evidence shows that the judgmént-debtor was not able to raise 
the money required for tae purpose until about 2 o’clock on the 
afternoon of September %th. According to the evidence, on Sep- 
tember 7th he made an application to the court with a tender in the 
prescribed form No, 43 duly filled in, and obtained thereon an order 
of the court that the money should be deposited in the Treasury, 
He took the money to the treasury shortly before 3 P.M, the hour at’ 
which the Treasury is closed so far as the public are concerned, 
The Treasury Officer looked at his watch and said that it was too 
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late to count the money (Rs. 12,735-9) on that date and he observed CIviL 


— 


that the money could be paid at any time within three days of 1015 
the tender. He was probably referring to the words on the MONNA LAL 
duplicate tender “ receive and credit the above sum if tendered to 7. 

DHA 


“within three days.” But these words cannot be used forthe KISHAN 
purpos `M extending the period of limitation allowed by law. Chamier, J. 
They are intended to facilitate the checking of the accounts kept 
by the court. The judgment-debtor says that he. accepted the 
statement of the Treasury Officer.as correct, and as the Treasury 
Officer declined to take the money, he took it away and paid it into 
the Treasury on the following day. The Subordinate Judge has 
held that it is not proved that the money was tendered before 
3P.M. on September 7th and has accordingly declined to set 
aside the sale. The evidence that the money was tendered to the 
Treasury Officer before 3 P.M. is, however, uncontradicted and should 
we think, be accepted. The question, however, is whether under. 
the circumstances, the payment required by Order 21, Rule 89 of the 
Code of Civil Procedure should be taken to have been made within 
the time allowed by law. The learned counsel for the judgment- 
debtor relies upon the decision of the Calcutta High Court in 
Mahomed Akbar Zaman Khan v. Sukhdeo Pande (1), in which it 
was held, in accordance with the principle actus curie neminem 
rravabtt, that the payment must be taken to have been made in 
ime where the judgment-debtor had applied to the court under Rule 
89, Order 21 on the 30th day from the sale, and was ready to depo- 
sit the required sum in court, and the challan tothe Treasury had 
been duly filled up and placed in the hands of the propes officer, 
but the signature of the presiding officer of the court could not be 
procured on that day ashe had left the court. The result was that 
the chal/an was signed on the following day and on the authority of it 
the money was received by thé Treasury Officer. The Calcutta 
High Court held that the application Qf the judgment-debtor to 
have the sale set aside should under the tircumstances have been 
allowed, The present case is not on all fours with the Calcutta case. 
In the latter it was quite clear that the court by its own action had 
prevented the judgment-debtor from. paying the money into court 
within time. In the present case the question is what the Tseasury 
Officer ought to have done when the money was tendered to him 

(1) (t911) 13 O. L Jy 467. 
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shortly before 3 P: M. on September 7. We are not satisfied that 
the Treasury Officer could not have arranged for the safe custody 
of the money until it could be counted in the presence of the 
judgment-debtor, and we think that it is probable that he would 
have made some such arrangement if he had not been under the 
impression that the judgment-debtor was entitled to three days 
from the date of the tender within which to pay the money into 
the Treasury. « Under the circumstances we think that it should 
be held that the judgment-debtor in this case did all that it 
was possible for him to do to pay the money into the Treasury on 
September 7th, że„ within time, and that he was prevented from 
paying the money by the action of the Treasury Officer who for 
this purpose must be regarded as an Officer of the court. We, 
therefore, allow this appeal, set aside the order of the Subordinate 
Judge,.and direct that the application be disposed of according to 
„jaw. We make no order as to the costs of this appeal. 


J. B L i Appeal allowed. 


FULL BENCH, ` 


ASHRAF ALI (Defendant) 
f VEFSUS 
KALYAN DAS AND OTHERS (Plaintiffs) * 


Court of Wards Act (III of 1909, U. P.), section 20—Claim not notified —E fect 
é of on suit—Documents whether admissible in evidence. 


Section 20 of the Court of Wards Act 1909 applied only to cases where 
persons who had notified their claims under section 16 had failed to 
produce the documents Where the property of the debtor was taken 
over by the Court of Wards at a time when the Act of 1899 was in force 
and the creditor did not notify his claim under section 16 but brought a 
suit upon his bonds after the property was released by the Court of Wards, 
held that the documents were admissible in evidence and the suit was 
maintainable. Collector of Ghasipur v, Balbhaddar, 10 A. L. J k, 
234, overruled, i ; 


* F. A, 281 of 1913. 
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First APPEAL from a decree of Munshi Banke Beharilal, Addi- 
tional Subordinate Judge of Aligarh. 

Suit for sale upon two mortgages which were executed by the 
defendant on the 7th August 1907 and 11th February 1909. The 
defendant, among other pleas, which were all found against him 
pleaded that the suit was barred by the provisions of section 20 
of the Court of Wards Act U. P. The facts relating to this defence 
were that the property of the defendant was taken over under the 
management of the Court of Wardsin July 1911 and a notification 
under section 16 (Act III of 1899) was published calling upon all 
creditors of the defendant to produce their claims before the Col- 
lector. The plaintiff did not make any claim before the Collector 
but brought this suit after the release of the property from the 
management of the Court of Wards. The defendant alleged that 
the documents could not now be produced in evidence and the 
suit was consequently not maintainable. The court below, holding» 
that section 20 of the Act of 1899 did not apply if the suit was 
brought after the release of the property from the superintendence 
of the Court of Wards, decreed the suit. 

Defendant appealed. 

The case came on-for hearing before TUDBALL, and RAFIQ, JJ. 
who referred it to g Full Bench. 

B. E. O'Conor (with him. Tef Bahadur Sapru), for the-appellant, 

ubmitted that section 20 of the Act of 1899 barred the suit. The 
‘Act required every claimant to present full particulars to the Col- 
lector when notification under section 16 was issued. The words 
used were “shall present” and the real question was what was 
meant by those words. Section 20 laid down that documents, not 
produced under section 16, would not be admissible to prove the 
claim. It nowhere laid down that the documents would not be ad» 
mitted so long as the property ‘was under the management of the 
Court of Wards. The object of taking over the management of 


the property by the Court of Wards was td preserve the estate and 
the Act should be strictly interpreted. 
Collector of Ghasipur v. Balbhaddar Singh, [1912] 10 A. L, J. Rọ, 234. 


The plaintiffs were not entitled to interest during the period 
between the notification and the suit. . 

SundarLal (with him S. K. Dar), was heard only on the ques- 
tion of interest, i a ` 
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The judgment of the Court was delivered by 

RICHARDS, C. J.—This appeal arises out of a suit on foot of 
two mortgages, the first dated the 7th of August 1907, for Rs. 6,500 
and the second dated the 11th of February 1909, for Rs. 1000. 
The plaintiff claims Rs. 10,794, on foot of the two mortgages. 
The estate of the mortgagors was taken over by the Court of 
Wards and a notification was duly issued with effect from the 29th 
of July igri, under section 16 of the Court of Wards Act III of 
1899. The mortgagees did not, in compliance with the provisions 
of section 16, notify their claim under the two mortgages against 
the estate, It appears that there was some notification of one of 
the mortgages in October 1912. Tnis, however, may, for the pur- 
poses of our judgment, be disregarded. The estateis not now and 
was not at the time of the institution of this suit under the manage- 
ment of the Court of Wards. The management was given up in 


«November 1912. The court below has given the plaintiffs a decree 


for the full amount of the claim. 

In appeal it is contended that the plaintiffs having failed to 
produce their documents before the Collector, the same are in- 
admissible in evidence, having regard to the provisions of section 
20. Of course if the plaintiffs are unable to adduce their mortgage 
deeds in evidence they cannot sustain their suit. On the other 
hand it is contended that section 29 only applies to the case ol 
persons who have notified their claims under the provisions o' 
section 16 but have failed to produce their documents, It seems 
to us that the latter contention is clearly correct. Section 17 o 
the Act provides that notwithstanding the provisions of the sectio 
any person who has a claim, whether it be allowed or disallowe 
by the Court of Wards is entitled to institute a suit and that not 
withstanding that the claim has not been notified. It may possibly 
be said that this provision only appties to the matters mentioned 
in the earlier part of the same section. But section 18 makes the 
matter abundantly cleas. In section 18 the penalties for not 
notifying a claim are set forth. Interest is to cease to run from 
the date upon which the claim should be notified. Clause (2) 
provides that all claims not notified are postboned to all claims that 
have been notified. If section 20 applied to cases where there 
had been no notification, it would, practically speaking, amount to 
an enactment that no suit could be brought where a claim had not 
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been notified. If no claim had been notified no documents would 
be produced. But the words of section 20 themselves show that 
it only deals with cases where there has been a notification under 
section 16. The new Act which was not in force at the time the 
estate was taken over by the Court of Wards has laid down 
entirely new penalties for the failure to notify, Section 18 provides 
as follows. “Subject to the provisions of section 20, every claim 
of the nature specified in section 17, against the ward or his pro- 
perty, other than debts due to or liabilities incurred in favour of 
the Government, which is not notified under section 17, shall be 
deemed, for all purposes and on all occasions, whether during the 
continuance of the superintendence of the Court of Wards or 
afterwards to have been duly discharged.” On behalf of the 
appellants the case of The Collector of Ghasipur v. Balbhaddar 
Singh(}), is relied upon. At page 242 of the judgment there is the 
following passage: “It was suggested that the obligation to pro-,+ 
duce documents is laid upon creditors who notify their claims. The 
argument is that a creditor who does not notify his claim at all 
may make himself liable to the provisions of section 18 already 
quoted, but cannot be held liable to the further disability laid down 
by section 20, There is nothing in the wording of the Act to 
support this contention, indeed it appears contrary to the clear 
intention of the provisions under consideration.” We cannot agree 
with these remarks, It seems to us that the wording of the Act 
shows that the contention is correct. 


The only question which remains is the question of the amount 
of interest allowed. This is a point which is not taken in the 
memorandum of appeal. We think, however, that we ought to 
give effect to the clear provisions of section 18. This provides 
that every claim save as in the section mentioned, shall cease tò 
bear interest from the date of the expiry of the period prescribed 
by this section. It is true that one of these mortgages was not 
payable for a period of five years, It wds, however, nevertheless 
a “claim” against the estate, and we think that under the provi- 
sions of the section it ceased to bear interest from the 29th of 
January 1912, that is to say six months after the notification, At 
the same time we think that the plaintiffs ought to have théir costs 
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PRIVY COUNCIL. 


PADMAN AND OTHERS (Defendants) 


VETSUS 
HANWANTA AND OTHERS (Plaintiffs) 


Evidence—Secondary evidence—Objection to admission of will—Objection not 
taken in first court—Appellate Court— Power of. 


801 


CIVIL 


1915 
April, 23 $87. 
LORD 
ATKINSON, 
SIR GEORGE 
FARWELL, 
SIR JOHN 
EDGE, 
Mr. AMBER 


A registered copy of a will, the original of which was not forthcoming, 
was admitted in evidence without objection in the trial court. The court of 
first appeal held that secondary evidence was inadmissible but the High 

_ Court in second appeal gave effect to the copy, the point as to its admissi- 


_ bility not being argued before them. The objection was again taken in” 


the Privy Council. - 

Held, that the objection could not be. entertained at that stage. In 
view of the habits and conditions of the people of India, the rule in Welsh 
v. Phillips, 1 Moore P. C. Ap. 299, that when a will is traced to the pos- 
session of the deceased and is not forthcoming at his death the presumption 
is that he has destroyed it, must be applied with considerable caution. 

APPEAL FROM ‘a decree of the Punjab Chief Court, reversing a 
ree of the Divisional Judge of Ferozepore. 

Daula Jat, who died in 1902, had 8 sons, of whom five prede- 
eased him, all leaving issue. By a registered will, made in 1898, 
he bequeathed: his property to the six younger branches, excluding 
the families of his first and second sons. After his death the 
Revenue authorities, notwithstanding the will, entered the names 
‘of all the 8 sons or their representatives in the Revenue records ag 
co-sharers in the landed properties formerly standing in Daula’s 
name. 


. 

Hanwanta and others entitled under the wiil brought this suit 
in the District Court of Ferozepore to recover from the representa- 
tives of the first and second sons the one-quarter (4+ 4) share of 
which the Revenue authorities had allowed them possession. 
Ram Sukh, only son of Pura, one of the five sons who predeceased 
Daula, and Bhinja, one of two sons of Asa, another of the five, 


MH 102 R 


. 


ALL 


CIVIL 


I9I5 
PADMAN 


v. 
HANWANTA 


802 PRIVY COUNCIL fA. be J. R 


declined to join in setting up the will, and were impleaded as de- 
fendants : they filed a written statement repudiating the will. 

The suit was referred to arbitration. The arbitrators delivered 
an award rejecting the will, and the District Judge accepted this 
award and dismissed the suit with costs. The plaintiffs applied in 
revision to the Chief Court. 

CHITTY, J, by an order dated April 3, 1906, allowed “ petition 
of Shew to be withdrawn but not of Uda, unless it appears that 
that would be for his benefit.” By a subsequent order of the same 
date he set aside “the reference to arbitration and all subsequent 
proceedings” “as altogether bad” and remanded the case to the 
lower court, observing at the same time “it may be that the | 
agreement to refer and the subsequent proceedings hight be used 
in evidence against Hanwanta and Shew. They could not possibly 
be regarded as binding on the other plaintiffs,” 


* The District Judge on receipt of this order tried the case on 
issues already iramed, vis., 


(1) Whether the property in dispute was acquired by Daula 


e alone or jointly by him and his sons? 


(2) Whether the will of 1898 was executed by Daula volun- 
tarily and whether he was competent to make such a will? 


(3) Ifso whether the will has been canceHed by any subs 
quent act on his part or on the part of the plaintiffs ? 


The original will was not produced. It was stated by Hanwan 
to have been in existence at the testator’s death, but to have be¢ 
subsequently stolen by Surja, one of the defendants. A register, 
copy was tendered and an order passed by the Judge that t 
parties should produce evidence regarding this copy. Objectic, 
was taken to the admission of secondary evidence of the will 
which was recorded under this order. 


The District Judge fqund on the first issue that the property 
was joint ; on the second*that the plaintiffs had not proved Daula’s 
disposing capacity ;on the third, that he “did not find anything 
which amounts to estoppel.” On these findings he dismissed the 
suit. 

Platntiffs appealed to the Divisional Judge. This latter found, 
reversing the District Judge's order that the property was self- 
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acquired and the will duly executed : but he also held that secondary 
evidence of the will should pot have been admitted and that the 
presumption was that it had been destroyed by Daula at the in- 
stance of Hanwanta, On this finding he dismissed the appeal. 


Plaintiffs preferred a further appeal to the Chief Court urging 
that the revocation of the will had never been pleaded and that no 
objection to the taking of secondary evidence had been taken 
before the District Judge, and that all the other findings being in 
their favour the suit should have been decreed. 


The only point argued before the Chief Court was whether the 
will was in existence at the time of Daula’s death or it had been 
destroyed by him with the intention of revoking it? Their Lord- 
ships (JOHNSTONE & SCOTT SMITH, JJ.,) held that the will had 
not been revoked and gave the plaintiffs a decree for the full quarter 
share claimed. Defendants petitioned for review on the ground 
that anyhow the plaintiffs were not entitled to the whole quarter, 
but their application was dismissed. 


Hence this appeal. 


De Gruyther, K. C. (Parikh with him), for the appellants —The 
plaintiffs cannot recover from us the shares of the two defendants 
am Sukh and Bħinja. Those two defendants can claim their res- 
ective shares if they please, but the vlaintiffs.cannot. Thesé two 
efendants say they don’t want their shares, that being so we are en- 
itled to retain them. It was a blunder in the face of their written 
statement for the Chief Court to decree the whole claim. Next, I 
claim the share of Shera, son of Kheman. The effect of the arbitra- 
tion award was to dismiss the whole suit. There was an application 
for revision under section 622 of the Civil Procedure Code, and 
Shera compromised his claim, : thereby he lost any rights he had. 
The two courts below dismissed the suit on different grounds. 
No occasion arose to decide this point bafore. There was a decree 


outstanding against Shera. The question how much the plaintiff 
was entitled to does not arise till the will is held good. 


Again the question is whether the whole award is set aside, or 


only the part relating to the minor. J submit that the compromise 
itself is good though not binding on the minor, who is s remitted 
to his original rights. 
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CIVIL Manohar Lal v. Jadu Nath Singh, [1g06) 33 L A., 128, 
fore Ganesha Row v. Tuljaram Row, (19! 3] 4yoL A, 32 at p. 139. oo 
— The Chief Court here have done just what this Board did in 
PADMAN those cases. 
HANWANTA 


Further, secondary evidence of the will was wrongly admitted. 
Hanwanta’s statement that the will was in existence at Daula’s 
death was not on oath and is not evidence. All he says on oath is 
that the will was not found. He does not even say that search was 
made for it, This is the only foundation for secondary evidence. 

The Divisional Judge was right in drawing the presumption 
that the will had been intentionally destroyed. 


Welsh v. Phillips, [1836] 1 Moore P. C. App., 299 at p 302. 


Arthur Grey, for the respondents.—This was a suit for an 
undivided share. Such suits usually are brought in this form, 
and if we had not made Ram Sukh and Bhinya parties the Dis- 
ttict Judge would have added them so as to have the matter de- 
cided once for all, The proper decree would have been one for 
the whole property without prejudice to the rights of the per- 

esons who had not joined in going. This objection ought to have 
been raised before, and.secondly, as regards Shera, that there is a 
difference between proceedings on appeal and proceedings on 
revision. Shera’s petition to withdraw was filed in a revisiona’ 
proceedings which was held not under section 622 of the Civi 
` Procedure Code, but under section 70 of the Punjab Court Act 
1884 (Act 18 of 1884). The section only applies when there is nc 
appeal. In revision the court can act suo motu. 

The presumption that arises when a will is not forthcoming, 
after at testator’s death, as set out in Welsh v, PAtllips, has beet 
dealt with in OR 

e Finch v. Finch, [1867] L. R., 1 Prob. Div. No. 371 at pp. 373,374. i: 
Shib Sabitri Prasad v. Collector of Meerut, 19061 I. L. R., 29 Ail., 82, 
Anwar Hossein v. Secretary of State for India, [1904] 31 Cal., 885. 

Under the circumstances ,ef this case the Chief Court rightly held 
that the presumption of destruction animo revocandi did not arise : 
the true presumption here is that the will was lost, mislaid, or 
stolen. 

Whether secondary evidence is or is not admissible is peculiar- 
ly a matter for the trial court. 

Srimati Rani Hurripsia v, Rukmini Debi, [1892] 19 Ind. App., 79. 
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The lower court here has satisfied itself that the will bas been CIVIL 
lost. The court satisfied the ogher side as well as itself that the will 1915 
was not forthcoming, so they did not object to secondary evi- ah 

. 7 PADMAN 
dence being admitted. v. 
HANWANTA 


There is the further point that no objection has ever been 
raised. If a respondent wishes to raise any fresh point, he must 
file a cross-objection under section 561 of the Civil Procedure 
Code. is 

De Gruyther, was heard in reply. 

Their Lordships’ judgment was delivered by 


Mr. AMEER ALI—This isan appeal from a judgment and Mr dmeer 





ecree of the Chief Court of the Punjab dated the 17th of an 
uly 1909, and the dispute relates to the property of one Daula, a 
at by origin who migrated from ‘Bikanir many years ago and . 
ettled in the Ferozepore district. He died in April 1902, leaving + 
a large family of sons and grandsons and considerable landed 
property. 
The following pedigree will explain the relative position of 
the contesting parties in the present litigation. 
Daura 
otan Mija mnie EN Fim a ° P B t 
| (Plaintiff 3) | ; | : (Plaintif 7 | í nra (Plaintif 1) 
fendant 1) | (plaintiat 4) (Plantit 6) (Defendant 9) (Plaintif 6) (Defendant 8) 





| 
P 
(Defendant 2) (Defendant 8) (Detondent 4) aai 5) (Detendant 8) T 7) 
In 1884 Daula had executed a will, which was duly registered 
at the time, under which his surviving sons and a grandson Ram 
Sukh, whose father Pura had died, were to take his properties 
substantially in equal shares. r 
In January 1898 he revoked his former will and made another, 
which also was registered, by which excluding Chetan and Tulsa, 
he left his property in six equal shares to his four other surviving 
sons and to Ram Sukh, the son of Pura, and to Bhinja and Lekh ° 
Ram, the two sons of Asa, who had died in the meantime. ° 
On Daula’s death there were the usual mutation proceedings 
for the registration of the names of his successors in the Collector’s 
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CIVIL Register, in the course of which the devisees under the second 
1915 will claimed to have their names gecorded to the exclusion of 
Bie Chetan’s and Tulsa’s representatives. In view, however, of the 

v provisions of the will of 1884, the Collector ordered the names 


HANWANTA to be entered in eight shares and referred the contending parties 

Mr. dmeer to settle their respective claims in the Civil Court. This happen- 

. ed in September 1902, and in December following the present 
suit was brought by the persons taking under the second will 
against the representatives of Chetan and Tulsa, defendants 1 to 
7, to establish the plaintiffs’ claim under the will of 1898 and to 
recover possession of the one-fourth share of Daula’s lands in 
respect of which Chetan and Tulsa had been recorded as owners, 
This one-fourth includes the shares of Ram Sukh and Bhinja, who, 
on their refusal to join in the action, had been made defendant 
(8 and 9). : 

% Thedefendants 1 to 7 raised various objections to the plain- 
tiffs suit, the nature of which is indicated by the issues framed 
by the court of first instance. They are as follows :— f 

- (1) Whether the property in dispute was acquired by Daula 
alone or jointly by him and his sons. 3 
(2) Whether the will of 1898 was executed by Daula voluntaril 
and whether he was competent to make such a, will. 
. (3) If so, whether the will has been ‘cancelled by any su 







quent act on his or on the part of the plaintiffs. 

Before trial, however, the parties agreed to refer the dis 
to arbitration. Thearbitrators made an award, and onthe 25th 
November 1903 the District Judge, in accordance therewith 
dismissed the plaintiffs’ claim. On revision under section 623 of 
the Civil Procedure Code of 1882, the Chief Court reversed the 
‘rder of dismissal and remanded the case to be disposed of accord- 
ing to law. On remand the first ‘court went into evidence and 
in the result dismissed «the plaintiffs’ claim, principally on the 
ground that the lands iti dispute were nat the self-acquired pro- 
perties of Daula over which he hada right of disposition dekors 
the ordinary law under which ancestral property is inheritable 
by sons and grandsons per stirpes in equal shares. The District 
Judgetloes not say this in so many words, but thisis clearly the 
effect of his judgment. On the other issues he does not appear 
to. haye-come-.to definite. findings, 
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On appeal by the plaintiffs the Divisional Judge was of opi- 
nion that the properties to which the suit related were the self- 
acquired properties of Daulae within the Hindu Law, and that 
the will of 1898 was not open to the objection of having been 
executed under undue influence or without due comprehension ; 
but he considered that the subsequent acts of Daula showed that 
he had revoked or cancelled it. He was further of opinion that 
no sufficient’ foundation was laid for the admission in the first 
court of secondary evidence-of the will of 1898. He accordingly 
dismissed the plaintiffs’ appeal, 


From his judgment the plaintiffs appealed to: the Chief Court, 
which agreed with the Divisional Judge in his finding that the 
properties in dispute were the acquisitions of Daula who had a 
right of disposition over them. ‘The learned Judges were also of 
opinion in agreement with the second court on the question of the 
competency of Daula to make the will of 1898, but they differed , 
from the Divisional Judge on the point on which he had dismissed 
the plaintiffs’ suit. They heldin substance that there was no 
sufficient evidence of revocation. They accordingly set aside the 
Divisional Judge’s judgment and gave the plaintiffsa decree for 
the entire one-fourth share claimed by them. i 


An application for review of judgment was made to the Chief 

urt under the provisions of section 622 of the Civil Procedure Code, 

the exclusion of the shares of Ram Sukh and Bhinja from’the 

ee in favour of the plaintiffs. Itwas also attempted to be 

ued on this application, on certain grounds to which their Lord- 

ships will refer presently, that the share of Shera, one of the sons 

of Khema who had died after the institution of the suit, should be 
excluded, These applications were rejected by the Chief Court. 


The defendants have now appealed to His Majesty in Council, 
and the case has been argued ôn their behalf in great detail. It 
was urged in the course of the argument that a registered copy 
of the will of 1898 was admitted in evithkence without sufficient 
foundation being laid for its admission. No objection, however, 
appears to have been taken in the first court against the copy ob- 
tained from the Registrar’s office being put in evidence. Had 
-such objection been made at the time, the District Judge, who 
tried the case in the first instance, would probably have seen that 
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CIVIL the deficiency was supplied. Their Lordships think that there is 
T915 no’substance in the present contention. i 

Sante As regards the question -of revocation, the Chief Court, after re- 
v. viewing all the circumstances said as follows: “We think that the 
HANWANTA more reasonable presumption in this case is that the will was mis- 
wes ane laid and lost, or else was stolen by one of the defendants after the 
death of Daula”; and they held that in their opinion it was not 
revoked. Their Lordships think that it was perfectly within the 
competency of the learned Judges to come to that finding. Much 
stress has been laid on the view expressed by BARON PARKE, in 
Welsh v, Phillips, (1) that when a will is traced to the possession of 

the deceased and is not forthcoming at his death the presumption | 

is that he has destroyed it. In view of the habits and conditions 

of the people of India this rule of law, if it can be so called, must 

. be applied with considerable caution. In the present case the 

„deceased was a very old man and, towards the end of his life, al- 

‘most imbecile. There is nothing definite to show that he had any 

“motive to destroy the will or was mentally competent to do so. On 

the other hand the circumstances favour the view the Chief Court 

* has taken that the will was either mislaid or stolen. 

As regards the contention that the shares of Shera, Ram Sukh, 
and Bhinja should be excluded from the decree in favour of th 
plaintiffs their Lordships will first deal with Shera’s share, Iti 
urged that inasmuch as Shera had put in a petition in the C 
Court to withdraw his application for revision in the arbitra 
matter which was formally granted on the 3rd April 1906, he 
be taken as estopped from questioning the defendants’ right so far 
as his particular share is concerned. In other words, that he møt? 
lose his share, if he is otherwise entitled to it, by the simple fact@?P 
having withdrawn or ‘tried to withdraw his application for revisior®) 
Their Lordships think this contention is clearly not well founded, 
On the same day on which the order was made on Shera’s petition, 
viz., the 3rd of April, the Chief Court set aside z# foto “ the refer- 
ence to arbitration and subsequent proceedings as altogether bad,” 
The parties were thus relegated to their original rights; Shera is 
now a plaintiff, and entitled, like the others¢to his share. 


PADMAN 
















The effect of the order in the mutation proceedings was to 
place tie representatives of Chetan and Tulsa in possession of two- 
(1, {1836} 1 Moore, P. C. 299. 
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eighths or one-fourth share of the property, and the suit is to re- C1VIL 
cover from thém this share ; but Ram Sukh and Bhinja, who are 1915 
entitled, under the will of 1898, to one-sixth and one-twelfth res- = 

; PADMAN 


pectively under the second will disclaim all benefit thereunder. . 
They are apparently in possession under the Revenue Court’s order H4NWANTA 
of one-eighth and one-sixteenth respectively. The one-fourth Mr. Ameer 
share claimed by the plaintiffs, for which the Chief Court has made  #* 
a decree in their favour, includes the excess share, of Ram Sukh, 
and Bhinja, which amounts to one-twenty-fourth and one-forty- 
eighth respectively, in the aggregate one-sixteenth. The plaintiffs 
are clearly not entitled to a decree for their shares. The decree of 
the Chief Court must, therefore, be modified to thatextent. In other 
words the decree will be for three-sixteenths instead of one-fourth 
nd their Lordships will humbly advise His Majesty accordingly. 


Having regard to the general result of the appeal, their Lord- 
hips think the ends of justice will be met by ordering each party. 
to bear their own costs. 


A. P. P. : Decree modified, 
x 
\ i 
© PADARATH HALWAI AND OTHERS (Defendants) . Sivik 
VETSHS — 
RAM NAIN UPADHIA AND OTHERS (Plaintifs) 1915 
Parda-nashin lady—Mortgage-deed, execution of— Attestation, its meaning— aoe. 
Transfer of Property Act, 1882 (Act IV of 1882), section 59. i — 
The witnesses who attested the execution of a mortgage-deed by Purda- Pada 
nashin ladies had not seen the faces of the mortgagors but had identified sip JOHN 
them by their voices. $ EDGR, 
Held, that the execution of the mortgage-deed was sufficiently proved. MR- Peas 
The owner of Whiteacre and Blackacre mortgaged, first, Whiteacre ` 
and Blackacreto A: Secondly, Whiteacrè to B: Thirdly Whiteacre 
and Blackacre to C. Subsequently, D bought Blackacre at a court sale. 
In a suit by B for the sale of Whiteacre A was impleaded, and asserted 
his priority, but was overruled, and priority was wrongly given to B. A did 
not appeal. The greater part of the proceeds of Whiteacre being paid to 
_ B, the burden of A’s mortgage on Blackacre was thereby increased. A ¢ 
subsequently brought a suit for sale of Blackacre, making C and D 
parties. 
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Held, that D had no rightto claim any abatement of the burden o 
Blackacre, even assuming that such burden had been increased by waiy 

or laches on the part of A. ° 
CONSOLIDATED APPEALS against decrees of the Allahabad 
Court, modifying a decree of the Subordinate Judge of Jaunp/. 
Two purdah-nashin ladies, owners of several villages, eff 
the following mortgages, 
Date of mortgage. Villages mortgaged. Morigagees. a 


(a) 1887 Arghupur and Baragaon Sarju Prasad and Ramanana - *: 
(Respondent’s predecessors.) 

(b) February 1892 Arghupur Lachmi Prasad and others. 

(c) June 1892 Arghupur, Baragaon, ad Sarju Prasadand Ramanand. 
others. : ° 

(d) 1893 .. Arghupur Lachmi Prasad and others, 

(e) 1896 .. Arghupur, Baragaon, and Indar Sen Singh. 
others. 

(f) May 1900) Some ofthe other villages Appellants. 


‘dg) August 1900 included in (c). 


Of the amount borrowed under (c) more than half was princi- 
pal and interest due under (a). - 

In 1896 Moti Chand and others, representatives of Lachmi 
Prasad and others, sued under (4) and (ď) and impleaded as de- 
fendants the mortgagees under (a) (c) and (e). Sarju Prasad and 
Ramanand filed a written statement asserting their right as prio 
mortgagees. The Subordinate Judge, however, by a judgment, 
dated roth January 1897, directed that out of the sale proceeds of 
Arghupur first (4) should be satisfied, then (c), then (2). The 
proceeds proved sufficient only to satisfy (4) and a part of (e), not 
equal to the amount due under (a), and left nothing for (d). 
Moti Chand and others therefore took out a personal decree 
against the mortgagors under section 90 of the Transfer of Pro- 
perty Act, and in execution thereof sold Baragaon, a half share 
of which was purchased by the appellants. 

Subsequently respondents brought the present suit to enforce 
(c) by sale of the villages therein hypothecated other than Ar- 
ghupur. Indar Sen Singh and the appellants who were impleaded 
as defendants, contended that if plaintiffs were entitled to enforce 
their hypothecation at all they must submit to a reduction of 
their claim: proportionate to the value of Arghupur. 

The Subordinate Judge held that the plaintiffs had a prior 
right in respect of (a), which they should have enforced in the . 
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suit of 1896; he therefore disallowed the whole amount due on Cıvıl 
(a) and gave them a decree for the balance only. 1915 
On appeal the Allahabad High Court (STANLEY, C.J. and p ipaRaTH 


BANERJI, J.) decreea the suit in full. Bei 

The High Court’s judgment was delivered on March 29, 1909. eas 
The case of Shamu Patter v. Abdul Kadir Ravuther, [1912] 39 
Ind. App., 218 was decided by the Privy Council in 1912. In this 
appeal not merely was the decree contested on*the question of 
amount, but appellants took the further point that the mortgage 
deed of June 1892 was not properly attested, and therefore not 
enforceable asa mortgage. The case was therefore remitted to 
the High Court and by that court to the lower court for evidence 
on the question of,attestation. The learned Judges of the High 
Court differed in their conclusions as to the effect of this evidence, 
RICHARDS, C. J., holding that none of the witnesses actually saw the r 
ladies sign the mortgage,and therefore the attestation was insufficieng, 

' while BANERJI, J., was satisfied with the attestation. The ladies 
were purdah-nashins, and it was not alleged that any of the witnesses 
saw their faces: but two of the witnesses deposed that they saw. 
the ladies’ hands at the time of signature: this evidence was be- 
lieved by BANERJI, J., but disbelieved by RICHARDS, C. J. 

Sir Erle Richards, K. C., for the appellants——The respondents 

ve not established that any two of the witnesses saw the ladies 
sign. The witnesses must do more thanssee a hand sign: they 
must be able to identify thesignatures. The attesting witnesses 
under section 59 of the Transfer of Property Act must see the exe- 
cution of the document by the person whose signature they attest. 

Shamu Patter v. Abdul Kadir Raouther, ‘1912] 39 Ind. App, 218. 

Kenworthy Brown followed.—RICHARDS, C.J., points out what the 
view was in Allahabad before the Privy Council decision in 1912: 
BANERJ], J., did not appreciate the importance of this. Two of the 
witnesses whose evidence was taken before that decision, admit 
that they only attested an acknowledgment. The money-len- 
ders took the same view: or they would have had as attesting wit- 
nesses Mohammedans who could go behind the purdah. 

De Gruyther, K. C.(B. Dube with him), for the respondents.-The 
witnesses were both persons who knew the ladies well. The regis- 
tration of the document took place immediately after the execu. 
tion, and one of the ladies made over the document with her own 
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hand to the Registrar. There is no real conflict between the two 
witnesses: RICHARDS, C. J., erroneously thought there was, and it 
was on that account he disbelieved them. All that is necessary is 
that the witnesses should be present and know personally that the 
party executed the document. 

Freshfield v. Read, 11842, 9 M. & W., 404, 

Casement v. Fulton, 1845 3 M. L A, 305, 

Parke v. Meares, |1800] 2 Bos. & Puller, 217. 

Richards, réplied. 

Their Lordships held that the attestation was good. 

Richards, then submitted that respondents could not recover 
the full amount. They had priority over Lachmi Prasad for the 
mortgage of 1887—which, under a chain of authorities, was kept 
alive and not merged in their later mortgage of fune 1892. In the 
suit of 1896 they could have insisted on their priority, Both courts 
say that there was probably an arrangement between the parties 
“that the priority should be abandoned. Ifa first mortgagee does 
not insist on his rights and so prejudices a subsequent mortgagee 
he must abate his claim to that extent, 

Fugal Kishore Sahu v. Kedar Nath, [1912] 1. L. R, 34 All, 606, 

Ponnusami Mudaliar v, Srinivasa Naickar, [1908] 1. L. R, 31 
Mad., 333 

Imam Aliv. Baijnath Ram Sahu, [1906] 1. L. Rẹ 33 Cal, 613. 

I claim relief to the extent to which the mortgage on Bara- 
gaon might have been paid off. 

De Gruyther, K. C. and Dude, for the respondents, were not 
called on. 

Theip Lordships’ judgment was delivered by 

Sœ JOHN EDGE.—These are consolidated appeals from dec- 
rees, dated respectively the 29th March 1909, of the High Court 
of Judicature at Allahabad. The two decrees appealed from were 
made in appeals in the same suit. e The suit was brought in the 
court of the Subordinate [udge of Jaunpur on the 29th November 
1904, to enforce, by sale of the village Baragaon and other villages, 
the payment of Rs. 66,809 odd, due under a mortgage dated the 
25th June 1892. The Subordinate Judge, decreed the claim in 
part, and in part, dismissed it. Each side appealed to the High 
Court at Allahabad. The High Court dismissed the defendants’ 
appeal, and in the plaintiffs’ appeal gave them a decree for their 
claim. 
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When these consolidated appeals first came on for hearing be- 
fore this Board it-was contended on behalf of the appellants that 
the mortgage upon which this suit was brought had not been at- 
tested by at least two witnesses, and as the amount secured by it 
exceeded one hundred rupees the alleged mortgage was ineffective 

ai could not be given in evidence. That point had nòt been 
ised in either of the courts below. Under the circumstances this 

rd remanded the case to the High Court in order to enable the 

ies to produce evidence on the question of attestation. Evi- 

on that subject has been taken and has been returned to 

ard. On behalf of the appellants it has now been contended 

ye evidence which was given on the remand in proof of the 

Fo Mien was unreliable, and, even if accepted as true, did not 
í prove that the two attesting witnesses, who gave evidence on the- 
a had seen the mortgagors sign their names to the mortgage. 


The mortgagors were two purdah-nashin ladies who did nofe 


appear before the attesting witnesses, and consequently their faces 
were not seen by the witnesses. These two attesting witnesses 
were, however, well acquainted with the voices ofthe ladies, and 
their Lordships are satisfied that these two attesting witnesses did 
identify tne mortgagors at the time when the deed was executed. 

he mortgagors were, on the occasion of the execution of the 

ortgage deed, brought from the zanana apartments of the house in 
which they were to an ante-room to execute the deed. In “the 
ante-room the ladies seated themselves on the floor, and between 
them and these two attesting witnesses there was a chick, which 
was not lined with cloth, hanging inthe doorway. These two at- 
testing witnesses recognised the ladies by their voices, and they say 
that they saw each lady execute the deed with her own hand, al- 
though owing to the chick they were unable to see the face of either 
of the ladies. On the other side an attempt was made to prove 
that a ¢af, through which nothing could be seen, was hanging in the 
doorway. ‘Their Lordships accept the” evidence of these two at- 
testing witnesses as true, and hold it proved that the mortgage 
deed-of the 25th June 1892 was duly attested by at least two wit- 
nesses within. the mearfing of section 59 of the Transfer of Pro- 
perty Act, 1882. Itis not disputed that the mortgage deed was 
in fact the deed of the two purdah-nashin ladies, Musammat Niamat 
Bibi and Musammat Kamar-un-nisa Bibi, the mortgagors. : 
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The only other question to be considered in these appeals is 
the contention on behalf of the appellants that the plaintiffs in the 
suit have by reason of certain events, which will now be referred 
to, lost their right to enforce against Baragaon payment ofa con- 
siderable part of the amount which they have claimed, 


On the 8th August 1887 Musammat Niamat Bibi and Musam- 
mat Kamar-un-nisa, who will be hereafter referred to as the mort- 
gagors, mortgaged the villages Arghupur and Baragaon, to Sarju 
Parshad and Ramanand to secure Rs, 12,000 and interest thereon. 
On the 19th February 1892 the mortgagors mortgaged Arghupur 
to Lukshmi Prasad and others to secure Rs. 30,000 and interest 
thereon. The mortgagees of the 19th February 1892 and their! 
representatives- in-title will hereafter be referrgd to as the second| 
mortgagees. On the 25th June 1892 the mortgagors by their deed’ 
of that date mortgaged Arghupur and Baragaon, together with three 


„other villages, to Sarju Parshad and Ramanand to secure Rs. 32,000 


and interest thereon. This sum of Rs. 32,000 included a sum of Rs. 
18,000 principal and interest then due under the mortgage of the 


8th August 1887. On the 20th May 1893 the mortgagors further 


mortgaged Arghupur to the second mortgagees to secure Rs. 21,324 
and interest thereon. Sarju Parshad is dead; he is represented . 
in this suit by his son, Ram Narain, who is one of the three 
plaintiffs. The other plaintiffs are Ramanand and his son S, 
Narain. 

On the 14th December 1896 the second mortgagees brought a 
suit in the court of the Subordinate Judge of Jaunpur upon their 
mortgages of the 19th February 1892 and the 20th May 1893 to 
obtain a decree for the principal moneys and interest due under 
the said mortgages, and they prayed that in default of payment on 
a,date to be fixed by the court, Arghupur should be sold by auc- 
tion and the proceeds of the sale should be applied towards the 
satisfaction of their decree, Tothat suit the second mortgagees 
made Musammat Kamareun-nisa Bibi as one of the mortgagors 
and as the heiress of Musammat Niamat Bibi, then dead, the other 
mortgagor, Sarju Parshad, Ramanand and one Indar Sen Singh, 
defendants. Indar Sen Singh was a subsequent mortgagee ; he is 
a defendant to this suit, but is not an apy vellant. In their plaint the 
second mottgagees stated that Sarju Parshad, Ramanand and 
Indar Sen Singh were mortgagees of epee and that they, the 
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then plaintiffs, “ were ready to pay the mortgage money due to any 
of them who may be prior mortgagees and which they (the plain- 
tiffs) may be legally bound to pay.” 


In their written statement in the suit of 1896, Sarju  Parshad 
and Ramanand distinctly claimed their right as prior mortgagees 
and said, “If the plaintiffs be willing to get the hypothecated 
property sold, after paying in full the prior amount due to these 
defendants, they have no objection whatever to.the plaintiffs’ 
claim, 

The then Subordinate Judge of Jaunpur, being obviously in con- 
fusion of mind as to the rights of the parties to the suit of 1896, by 
his judgment of the 19th January 1897, decided, amongst other 
things, that Arghupur should be sold by auction in the event of 
the defendants to the suit failing to pay, on or before the 19th 
| May 1897, to the plaintiffsin that suit (the second mortgagees) 
Rs. 49,275 -9-0, the principal and interest due under the mortgage. 
of the 19th February 1892 and future interest, and that the pro- 
ceeds of the sale should be applied first in payment of the amount 


due to the second mortgagees under their mortgage of the 19th | 


February 1892, and that the balance, if any, should be “applied in 
payment of the sum which may be due to Sarju Parshad and 
‘Ramanand on that date with interest. Any surplus left to be 
applied in payment of the sum due to the plaintiffs under the 
second document, dated the 2oth May 1893.” The Suborditate 
Judge apparently overlooked the rights of Sarju Parshad and 
Ramanand under their prior mortgage gf the 8th August 1887, In 
accordance with the judgment a decree was made by the Subordi- 
nate Judge, Default having been made in payment on the date 
fixed a decree absolute for sale of Arghupur was made by the Subor- 
dinate Judge of Jaunpur on the 4th September 1897. Under the 
decree of the 4th September 1897, Arghupur wassold. The pro- 
ceeds of the sale were applied first in payment tothe second mort- 
gagees of the sum then due to them in respect of their mortgage 
of the 1gth February 1892, and the balance of the proceeds of the 
sale was paid to the first mortgagees ; that balance did not satisfy 
the amount then due tb the first mortgagees under their mortgage 
of the 8th August 1887, If the proceeds of the sale of Arghupur had 
been first applied to the payment of the amount then due under 
the mortgage of the 8th August 1887, that mortgage would have 


9 


CyL 


1915 
PADARATH 
T. 
RaM NAIN 


Bir John 
Hage. 


CIVIL 


1915 


PADARATH 


t. 
RaM NAIN 





Sir John 
Hage. 


816 PRIVY COUNCIL [A L J. R 


been satisfied, and the amount due under the mortgage of the 25th 
June 1892 would have been to that extent reduced. As the pro- 
ceeds of the sale of Arghupur did not satisfy the amount due to 
the second mortgagees under their mortgage of the 2oth May 
1893, they obtained adecree under section go of the Transfer of 
Property Act, 1882, and in execution of this decree the village of 
Baragaon was sold on the 20th April 1904, and was purchased by 
the appellants... 

On behalf of the appellants it has been contended before this 
Board and in the courts below that Baragaon was relieved of all 
‘liability in respect of the debt due under the mortgage of the 8th 
August 1887, by reason of the failure of Sarju Parshad and Rama- ` 
nand to insist on their priority under the mortgage, it being al- ! 
leged in support of the contention that Sarju Parshad and Rama- 
nand had agreed to waive their priority as mortgagees of Arghu- 
pur, or had waived it, of which, if it were material, there is no proof 
and that they were guilty of laches in not insisting on that priority. 
Their Lordships have found it difficult to follow the argument in 
support of the contention, as the appellants had no interest in 
Baragaon until they purchased Baragaon on the 20th April 1904, 
and what they then purchased was the interest of the mortgagors . 
in that village. ; 

It is true that had Sarju Parshad and Ramanand appealed 
against the decree of the Subordinate Judge, they could have had 
their interests as first mortgagees under the mortgage of 8th August 
1887 protected, and would, œn the sale of Arghupur, have obtained 
payment, of the amount then due under that mortgage. Sarju 
Parshad and Ramanand did not, by an appeal, insist on their 
right as prior mortgagees, but the fact that they did not insist on 
having the amount due under the mortgage of the 8th August 1887 
satisfied in priority to the claim of the second mortgagees does not 
disentitle the plaintiffs to recover the full amount of their claim in 
this suit, and does not eytitle the appellants to relief. No other 
fact which would entitle the appellants to relief has been shown, 
The appeals fail. : 

Their Lordships will humbly advise His Majesty that these 
consolidated appeals should be dismissed. 

The appellants must pay the costs, 


A. P. P. ; : Appeal dismissed, 


° 
. 
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1915 
JAHANGIR AND ANOTHER (Defendants) June, 83. 
VeErsUs : RICHARDS, 
SHEORAJ SINGH (P/aintif ) ® Re 


Evidence Act (I of 1872), section 32(6)—Pedigree—Proof of —Person making 
the statements not known. ` 


A document ancient and genuine, purporting to be a family pedigree 
\ was produced in ‘evidence in a mutation case by one Jiraj. The record 
was brought before the Civil Court in a suit in which the plaintiff's 
relationship to Hulas, (the last owner of certain property) was in ques- 
tion. Jiraj stated that he had received the pedigree from his grand e 
father. It was not proved who had prepared the pedigree. Held that 
it was not necessary to show who had made the statements mentioned 
in the pedigree and that it was admissible in evidence under section 32, 
Cl. 6 of the Evidence Act. 











SECOND APPEAL from a decree of C. E. Guiterman Esq,, 
istrict Judge of Moradabad, reversing a decree of B. Kunwar 
, Additional Subordinate Judge, 
it for declaration that a deed of gift was void. 
Hulas was the last holder of certain property. His widow 
deed of gift, of that proporty in favour of the defendant. 
intiff brought this suit to set it aside, . 


dant pleaded that the plaintiff did not belong to the 
vlaintiff produced a pedigree which had once been 
ne Revenue Court in support of his claim, The 


ember of the family. o 
The court below found the pedigree proved and decreed 
the suit, 


Defendant appealed. 


* S. A, No. 670 of 1914. 
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Surendra Nath Sen, for the appellant, submitted that the 
pedigree was not admissible in evidence. It could be admitted 
under section 32 of the Evidence Act, and the first thing to prove 
was that it was a statement made by a deceased person. There 
was no proof of that in the present case. Further, the question 
here was whether the plaintiff bore a certain relationship toa 
certain deceased person and clause 6 would not apply, That clause 
only applied when the question was as to the relation of two 
deceased persons. It was not known who made the statement, nor 
was it known that it was intended to be a statement containing 
an account of the relationship of persons deceased belonging to 
Jiraj’s family. 


He also argued that the paper in question was nota pedigree 

at all. Pedigree was a record kept in certain families to show the 
„relation of certain persons, Here clause 6 did not apply as the 
“object of Jiraj by producing the pedigree was to establish a rela- 
tionship between Hulas the dead and Shewraj the living, There 
was moreover notHing to show that Jiraj’s grandfather ever believ- 

* ed this to be the family pedigree. No statement not open to the 
tests of oath and cross-examination should be received in evidence 
till the requirements of section 32 were strictly complied with. 


„Nehal Chand, (for B. E. O'Conor with him A. H. È Hamilto 
for the respondent, submitted that the person who produce 
pedigree was a member of the same family as the decease 
stated that he had got the pedigree from his grandfather, « 
therefoge be presumed that the pedigree was written by a 
who was dead. Section 32 therefore was clearly appli 
clause 6 of that section clearly covered the case, 
paper which purported to be a pedigree and was 
person who belonged to the family and got it fro 
father. It was therefore, admissible in evidence, 


Charts of pedigrees have been held to be admissible. 


Surendra Nath Sen,in reply contended that all statements ina 
pedigree were not admissible but only ‘such statements as were 
usually made in it. In India horoscopes supplied the place of 
pedigrees and pedigrees such as were to be found in family Bibles 
were very rare among Hindus. 


a 
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[RICHARDS, C. J.—Why was the provision about family pedig- 
rees introduced into the Indian Evidence Act.] 


Because the Act applied to Hindus, Mohammedans and Chris- 

tians alike the last of whom kept family pedigrees in Bibles &c. 
Fagatpal Singh v. Jageshar Baksh, {1902} I. L. R., 25 All, 143. 

It had been held that a horoscope was admissible in evidence 
under section 32 clause 6, if it was proved that the man writing it 
had special means of knowledge. 

Satischunder v. Mohendrolal, |1890] I. L. R., 17 Cal., 849, 851. 

The judgment of the Court was delivered by 

RICHARDS, C. J—This appeal arises out of a suit brought by 
the plaintiff fora declaration that a certain deed of gift made by 

fone Musammat Sanjia in favour of the defendant should be held 

‘to be null and void after her death. The court of first instance 
dismissed the plaintiffs suit. The lower appellate court gave him: 
a decree. 


Having regard to the fact that this is a second appeal the 
learned vakil on behalf of the defendant appellant was bound 
‘to admit that the only question that could be argued was the 
admissibility in evidence of a pedigree relied upon by the 
laintiff, on the strength of which the lower appellate court dec- 
d the plaintiffs claim. Objection to the admissibility of 











nce taken at a late stage in litigation is not to be en- 
ed. The proper time to object to the admissibility of evi- 
is at the trial when the evidence is tendered and it is then 
the court should rule as to the admissibility or inadnfissibility 
of the evidence. When the objection is taken at the proper 
time the party wishing to produce the evidence may be able to 
take steps to make the evidence admissible. If the objectidn 
is not taken until a late stage in the litigation it may mean that 
an appellate court is obliged to decide against the party on a 
technical ground or the time of the coutt is taken up in retry- 
ing matters which ought to have been disposed of at the original 
hearing, the result being loss of public time and additional and 
unnecessary Expense | to the litigants. 

The document in question is an alleged pedigree showing the 
relationship of a number of persons and amongst others of Hulas 
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(the husband of Musammat Sanjia), with one Bhusa. The docu- 
ment according to the finding of the court below was an ancient 
document and genuine. A witness of the name of Jiraj produced 
the document. It had been filed in mutation proceedings the 
record of which case was sent for. Jiraj identified the document 
and stated that he had received it as a family pedigree from his 
grandfather. No objection appears to have been taken to the 
admissibility of this document in evidence in the court of first 
instance although its genuineness was not admitted. In the lower 
appellate court it was objected to on the ground that it was in- 
admissible because no evidence was adduced to show who had i 
made it. We think that having regard to the stage at which / 
objection as to the admissibility of the document is made, wes 
should treat it as a document, produced by Jiraj who proved’ 
that he received it from his grandfather, as being a document 
‘which contained: the particulars of the family relationship. We 
must also assume that the statements made by the witness Jiraj 
are true, they having been believed by the lower appellate court. 


e The question is whether under these circumstances the document 












is or is not admissible in evidence, Section 32 of the Evidence- 
Act provides that “statements, written or verbal, of relevant facts 
made by a person who is dead, or who cannot be found, or wh 
has become incapable of giving evidence, or "whose attenda 
cannot be procured without an amount of delay or expense w 
under the circumstances of the case, appears to the court unr 
able, are themselves relevant facts in certain cases. Clause 
follows s—“ When the statement relates to the existence of an 
tionship by blood, marriage or adoption between persons deceased, 
and is made in any will or deed relating to the affairs of the family 
to which any such deceased person belonged, or in any family pedig- 
ree, or upon any tomb stone, family portrait or other thing on which 
such statements are usualJy made, and when such statement was 
made before the questiqn in dispute was raised.” We assume for 
the purposes of our decision that it was impossible to show who 
in fact had made the statements contained in the pedigree, that 
the pedigree was made before the question in dispute had arisen 
and neeessarily that it was impossible to call as witness the per- 
son who had made the material statements contained in the pedig 
ree, The question is whether on these assumptions the docu- 
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ment was admissible. We think thatit was. Neither the section 
nor-the clause, provide that it is necessary to show who it was 
that made the statements. “In the case of an old pedigree it 
would be generally quite impossible to give evidence as to who 
was the author of the statements. We may point out that in the 
present case we are not called upon to express any opinion as to 
the genuineness of the document, or the weight to be attached to 
the evidence. In our opinion the decision of the court below was 
correct and ought to be affirmed. We accordingly dismiss the 
appeal with costs. j 
MLN | Appeal dismissed, 
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Easements Act (V of, 1882), section 47—Diversion of water route—Whether TUDBALI, J 


obstruction. 

Where the plaintiff has a right to flow water across the defendant's 

land to the public drain the fact that the defendant diverts the direction of 

the old route taken by the water does not constitute an obstruction to the 
exercise of the plaintiff's right. 

e 

SECOND APPEAL from a decree of Babu Pirthvi Nath, Ad- 

ditional Subordinate Judge of Bareilly, confirming a decree of 

B. Aghor Nath, City Munsif. : 


Claim for perpetual injunction and other reliefs. 


The court of first instance decreed the claim in part. 
The lower appellate court confirmed ‘the decree. 
Plaintiff appealed. 
` Girdharilal Agarwala, for the appellant. 
Surendra Nath Sen, for the respondents. . 
* 5. A. No. 1143 of 1914. 


z HIGH COUR? fa. L. j. k 
CIVIL The foliowing judgment was delivered by 
1915 TUDBALL, J.—This is a plaintiff's appeal which arises out of a 


LiCHNI suit brought by him in an attempt to maintain-his right of easement. 
Narain The mao filed with the plaint will explain the case. The plaintiff's 


Pan a case was that there was ahole in the wall between his compound 
pare j $, that this hole the 
tudball; 3. and the compound of the defendants, that through : 


rain’ water, which fell in his compound and also the rain water 
which came frem the roof of the house of one Mohammad Raza 
Khan, and also the daily dirty water used in his house used to flow 
through the szori A on to the defendant’s land and thence to the 
public drain which runs in front of the defendant’s house, that 5 
this easement had been in existence for many many years and 
that shortly before the suit the defendants had blocked up the hold 
with stones and bricks and thus prevented the flow both of the 
j daily water and the rain water. The defendants denied that they’ 
- had blocked up this hole in the wall or that they had blocked up 
any drain, They admitted that the plaintiff had a right to drain 
off all rain water from his compound through this hole across the 
. defendants’ land to the public drain. This right they did not for 
an instant contest; but they contested the plaintiffs right to send 
his dirty “ domestic” water through that hole on to their land 
This they said had never come through the mokri A. Accordir 
to the written statement of the defendants the drain is stillfin 
existence now asit used to be. But it will be remembered that it 
-was the plaintiffs case that the drain ran straight from mokri A in 
“a straight line across the compound of the defendants and so on 
to the pyblic drain. The presiding officer of the court below ap- 
parently inspected the locality. He found that the “drain. did 
not run straight across the compound and that where, according 
to the plaintiff, the old drain used to run across the compound the 
defendants had built a cowshed and that the drain had now 
taken a circuitous route ipstead of a direct route across the com- 
pound. The court beloweheld that there was no doubt whatsoever 
that the plaintiffhad passed not only the rain water from the house 
but also dirty water after domestic use through this drain and had 
done so regularly. It-refused to accept the evidence of the defen- 
j dants witnesses which was to the opposite effect. But it came to a 
curious conclusion. It held that because some eight or ten years 
ago the defendants had built their cowshed and had diverted the 
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course of the drain across their compound this was an obstruction Civit 
to the exercise by the plaintiff of-his right and that as this occur- See 


k 1915 
red more than two years before the suit the plaintiff failed to show "ea 

: eve : : LAChMI 
that he had exercised his right peaceably and without obstruction NARAIN 


up to a date within two years-of the suit. As to the rain water the Wasi een 
plaintiffs case was decreed ;asto the passage of soiled water the nate 
plaintiff's claim was dismissed. The plaintiff comes here on second 
appeal, The pointtaken is that the mere diversion of the drain 
across the defendant’s land is not an obstruction to the exercise, 
by the plaintiff, ofthe right which he claims. The right which 
the plaintiff claims is clearly aright to pass his‘water both soiled 
and-rain water through the mokri A across the defendant's 
Jand to the public drain. The fact that the defendants diverted 
he direction of the old route taken by the water in former days 
and now pass it by another route does not in my opinion consti- ° 
tute an obstruction to the exercise of the plaintiffs right at all, 
The plaintiff's right to flow water both dirty and rain water 
through the mehri A on to the defendant's land was not obstructed 
by the drain being diverted. It was immaterial to the plaintiff . 
whether the defendants built the drain all round their compound 
or in a zigzag course so long his right to pass water through the 
rain was not interfered with. Because the defendants have 
slightly altered thé course of the drain it is impossible to say that 
the ‘plaintiff's right has in any way been interfered with. The 
obstruction of which the plaintiff complained was an -obstruction 
created within a period of six months. before suit by the. blocking 
up of the mori A with bricks and stones, This the defendants 
totally denied having done, They do not claim a right to do so, 
The plaintiff claimed an injunction against the defendants order- 
ing them to remove all obstructions from the mokri A and to leaye 
it open and clear so that both rain water and daily waste water 
-might flow through it without hindrance and forbidding them ever 
to block it again and that a perpetual jqjunction might be issued 
against them restraining them from ever closing the aforesaid 
mohri and preventing the flow of daily waste water there through. 
The plaintiffs claim in regard to rain water has been decreed, 
He is equally entitled to a decree in respect of the daily waste - a s 
water. ` I, therefore, order that in addition to the decree already 
passed in his favour he will have a decree declaring him entitled 
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to pass his daily waste water through the mmoärť A on to the defen- 
dant’s land and a perpetual injunction as against the defendants 
restraining them from blocking up “the mokri A or in any way 
obstructing the plaintiff in passing his rain water as well as daily 
waste water through that mokri across the defendant’s land to the 
public drain, The plaintiff will have his costs in all courts. 


Appeal decreed. 


KAULESHAR PRASAD MISRA (Defendant) 
VETSHUS . 
ABADI BIBI (Plaintiff) 
Sale-Transfer of Property Act ay of 1882), section 54—Conditional promise 
to pay price—Condition not opposed to public policy. 

Where a deed purporting to be a sale-deed contained a stipulation that 
the price should be paid within one year provided that possession was 
obtained within that time, that if possession was not obtained, then the 
payment of the price should be postponed, and further that in the event of 
the vendee not getting the property, the price should not be paid at all, 
held that the transaction amounted to'a sale within section 54 of the Trans- 
fer of Property Act, and the condition postpcning the payment of the 
consideration was not contrary to public policy. 7 

SECOND APPEAL from a decree of Babu Ram Prasad, District 
Judge of Ghazipur, confirming a decree of Sheikh Muhammad 
Husain, Subordinate Judge. 

Claim for proprietary possession and mesne profits, 

The court of first instance decreed the claim against defendant 


No. 2, &c. 

The lower appellate court confirmed the decree. 

* Defendant appealed. 

M. L. Agarwala, Gulsari Lal and Hartbans Sahai, for the 
appellant. 

Abdul Raoof, Tef Bahadur Sapru and S. M. Sulaiman, for the 
respondents, 

The judgment of the Court was delivered by 

RICHARDS, C. J.—This appeal arises out of a suit brought by 
the plaintiff for possession of a bungalow and compound. The 

*S. A, No. 829 of 1914. 


Ye 
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plaintiffs title is as follows :—The property they say belonged to 
one Ali Ahmad, who died in March 1910, leaving certain heirs who 
are the defendants of the fourth party. They made a deed in her 
(plaintiff's) favour on the 4th of July 1913. The defendant's title 
on the other hand is as follows. Ali Ahmad they alleged executed 
a sale deed in the year 1889, in favour of one Musammat Idan. 
Musammat Idan died in 1912, leaving as her heir the defendant 
of the third party Ramzan and Ramzan by a sale deed, dated the 
30th of June 1913, sold the property to the appellant, Pandit 
Kauleshar Prasad Misra. Both the courts below have decreed the 
plaintiffs claim. ` Both courts have found that the sale deed of 
1889, was a fictitious sale deed under which no possession passed, 
or was intended tg pass, that Musammat Idan was the mistress of 
Ali Ahmad, that “Ali Ahmad continued to be the owner and in 
POE DR of the property notwithstanding the sale-deed. This 
it-seems to us is a finding of fact which we in second appeal are, 
bound to accept. 


} 


The appellant, however, contends that there is a flaw in the 
plaintiffs title. In the sale deed of the 4th of July 1913, there is : 


a stipulation that the price should be paid, within one year provided 
that possession is obtained within that time, that if possession was 
a obtained, then the payment of the price should be postponed, 
and further that ‘in the event of the vendee not getting the pro- 
perty the price should not be paid at all. It is contended that 
the consideration for this contract is opposed to public policy being 
a gambling transaction. It is further contended that there being 
a condition attached to the payment of the consideration the 
transaction is not a sale within the definition of that expression 
contained in section 54 of the Transfer of Property Act. In our 
opinion there is nothing contrary to public policy in providing 
that the payment of the consideration should be postponed in 
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certain events and that it should not be „Paid at all in the event of © 


the property being lost. It certainly was not a gambling transac- 
tion. Section 54 defines a “sale” as a transfer of ownership in 
exchange for a price paid or promised, or part paid and part promis- 
ed.” In our judgment the stipulations in the present deed did not 
prevent the transaction amounting to a “sale” within the definition. 


It is next contended that Ramzan the appellant’s vendor was 
the ostensible owner of the property in suit with the consent 
XII 105 R 
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Civit express or implied of the real owners, and that the appellant took 

1915 all reasonable care to ascertain that Ramzan had power to make 

ZET the transfer in his favour. The courts below have found that 
KAULESHAR 


Prasap Ramzan was not the ostensible owner with the consent, express 
ae or implied, of the real owners, and they have further found that 
ABaDI Bist undér the circumstances of the present case the appellant did not 
Richards,o.v. take reasonable care to ascertain the title of his vendor. In our 
opinion these are questions of fact upon which we must accept 


in second appeal. 
The result is that the appeal fails and is dismissed with costs, 
Appeal dismissed, f 
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RAM NATH TEWARI AND ANOTHER (Decree-holders) | 
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1915 “* CHATARPAL MAN TEWARI AND ANOTHER ( Judgment- 
July, 8. debtors) * 


-RICHaRDS, Limitation Act (IX of 1908), section 6—Minority—Decree barred by Code of 
C. J. a Ciril Procedure (Act V of 1908), section g8—Application of Limitation Act. 
PIGGOTT, J. Section 6 of the Limitation Act 1908, only refers to periods of limitation | 
prescribed by the Act itself and has no application toa case where the, 
decree is barred by the provisions of section 48 of the Code of Civil Prat 
cedure 1908. Minority, therefore, is not a ground of exemption from the f 
+ operation of limitation provided for by section 48 ofthe Code of Civil 
Procedure. Moro Sadashiv v. Visaji Raghunath, I. L. R, 16 Bom, 536, 
not followed. Fhandu v. Mohanlal, 29 P. R., 489, Ramana v. Babu, |. 
L. R, 37 Mad, 186, followed. 
APPEAL under section 10 of the Letters Patent from a judg- 
ment of Mr, Justice Chamier, reported in 13 A. L. J. R, 166, 
reversing a decree of Maulvi Muhammad Shafi, Additional Subor- 
ginate Judge of Gorakhpur, who reversed a decree of Babu Girish 
Prasad, Officiating Munsif of Bansi. 
Application for execution of a decree, 
The court of first instance allowed the objection. 
The judgment-debtors objected that the decree was not capable 
of execution owing to the lapse of twelve years from its date. 
The lower appellate court reversed the decree, 
: Chamier, J. allowed the appeal. 
Decree-holders appealed. 
* L. P, A, No. 37 of rors. 
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Sarat Chandra Chaudhri (with him Jswar Saran), for the CIVIL 
appellants, pan 


š 1915 
Girdhari Lal Agarwala, for the respondents. ae 
. : Ram NATH 
The judgment of the Court was delivered by TEWARI 


A 


“RICHARDS, C. J.— This is an execution appeal, It appears that CHHATAR- 
a decree was obtained by minors on the 22nd of May igor. There Tan an 
were several applications for execution leading up to one on the — 
6th of February 1912, which was dismissed on the 3rd of Decem- Bichards as 
ber 1912. The present application for execution was made on 
May the 27th, 1913. Itthus appears that the last application for 
execution was more than 12 years from the date of the decree. 
The judgment-debtors resisted execution relying on section 48 
of the Code of Civil Procedure. This section provides that “ where 
an application to execute a decree, not being a decree granting an 
injunction bas been made, no order for the execution of the same . 
decree shall be made upan any fresh application presented after, 
the expiration of 12 years ” from the various dates specified in the 
section, Itis admitted that had the decree-holders been persons 
-of full age the present application would be clearly barred. It is, 
S however, contended that being minors they are still entitled to” 
execute the decree. The first court allowed the objection of the 
Judgment- -debtors. The lower appellate court reversed the court of 
first instance. The learned Judge of this Court reversed the lower 
appellate court and restored the order of the court of first instance. 
Section 6 of the Indian Limitation Act, No. IX of 1908, provides 
as follows : “ Where a person entitled to institute a suit, or make 
an application for the execution ofa decree, is at the time from 
which the period of limitation is to be reckoned, a minor ‘or insane 
or an idiot, he-may institute the suit or make the application with- 
in the same period after the disability has ceased, as would other- 
wise have been allowed from-the time prescribed therefor in the 
third column of the first Schedule.” Iti isadmitted that the pro- 
visions of this section does not help the present decree-holders. 
It might have given them a right to execute their decree notwith- 
standing the ‘expiration of the 3 years limit laid down in Article 
182 of the Schedule i but it does not give them auy exemption 
from the provisions of section 48 of the Code of Civil Procedure, A 
In the case of Moro Sadashiv v. Visazé \}), SERGEANT, C. J; 
G) [8g] L-L. R, 16 Bom. 536 


CIVIL 
1915 
Ram NATH 
TEWARI 
v., 
CHHATAR- 
PAL MAN 
TEWARI 


Richards Ow. 


CIVIL 


1915 


Juno, 19, 


—_——e 


RICHARDS, 
en fe 
RAFIQ, J. 
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held in a case similar to the present that section 7 of the -former 
Limitation Act (which corresponds to section 6 of the present Limi- 
tation Act), only applied to cases dealt with by the statute itself. 
He, however, goes on to say :—“ The question referred to us 
must be decided by the general principles of law as to the dis- 
ability of minors, to which the provisions of the Civil Procedure 
Code must, in the absence of anything to the contrary, be deemed 
to be subject. , The general principle is that time does not run 
against a minor; and the circumstance that he has been repre- 
sented by a guardian does not affect the question.” If we were 
to accept this statement of the law it would mean that a minor 
party to a suit through his guardian, whether as plaintiff"or as ç 
defendant, is not bound to take any of the steps provided by the / 


‘Code of Civil Procedure within the periods therein limited. For; 


example it would be open to a minor judgment-debtor to reopen' 


by way of appeal a question which had been finally decided years 


before. Just in the same way if a suit had been decided against a 
minor he might delay presenting his appeal for many years, 
The learned Judge of this Court has referred to the judgment of 
Sir Meredith Plowden in /handu v. Mohanlal (1), and also to the 
decision Ramana Reddi v. Babu Reddi (2}. In our opinion the judg- / 
ment of the learned Judge of this Court was correct and ought to b 
affirmed. We dismiss the appeal with costs. ° ” 
g ~ Appeal dismisséd. 
(1) [1804] 128 P. R. (2) ligt2] L L. R, 37 Mad., 186. 





KALYAN SINGH AND OTHERS (Decree-holders) 
2 _ versus 


JAGAN PRASAD (Judgment-debtor)* 


Res judicata—Execution proceedings—Failure of Judgment-debtor to raise 


objections—Code of Civil Reocedure (Act V of 1908), section 11, expl. 4 


The provisions of the Code of Civil Procedure as to res judicata are not 
expressly made applicable to execution proceedings, where a judgment- 
debtor did not take exception to the amount set forth as being due on the 
decree in an application for execution, held that he was not prevented by 
the rule.of res judicata from afterwards raising the question. 


*L. P. A No. 15 of 1915. 


; 


( 
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APPEAL under section 10 of the Letters Patent from a judg- CIVIL 
ment of Mr. Justice Chamier, reported in 13 A. L. J. R., 162, con- 1915 
firming a decree of O. F. Jenkins Esq, Subordinate Judge of aa 
Muttra. SINGH 

Application for execution of a decree. rere 

CHAMIER, J., dismissed the appeal. PRASAD 


The material facts are given in 13 A. L. J. Rọ 162, 
Decree-holders appealed. i 
Durga Charan Banerji, for the appellants. 

Kailas Nath Katju, for the respondent. 

The judgment of the Court was delivered by 


RICHARDS, C. §.—This appeal arises out of an application for Richards, C.J 
ecution. The original decree was for Rs. 20,200, with propor- . 
onate costs and future interest at 6 per cent per annum. It is | 
now admitted that under the terms of the decree the decree-holder i 
was only entitled to interest on the principal sum and not upon 
the costs, From time to time the decree-holder applied for execu- 
tion, In the account of what he alleged to be due to him he 
included interest not only on the decretal amount but also on the 
costs. At last the situation was as follows :—If the decree-holder 
not to get interest on lis costs the decree was more than 
satisfied. If on the other hand he was to get interest upon His 






costs there would still remain something due to him. The sole 
question which has to be decided in the appeal is whether or not 
the judgment-debtor having neglected to take exception ,to the 
inclusion in the account of interest on costs, he is now prevented 
from saying that the decree is satisfied. The principle which the 
decree-holder seeks to set up is that of res judicata. The law of, 
res judicata appears in section 11 of the Code of Civil Procedure, 
It provides that “no court shall try any suit or issue in which the 
matter directly and substantially in issue, has been directly and 
substantially in issue in a former suit betiveen the same parties or 
between parties under whom they or any of them claim, litigating 
under the same title in‘& court competent to try such subsequent 
suit or the suit in which such issue has been subsequently gaised, 
and has been heard and finally decided by such court,” Explana- 
tion 4 provides that “any matter which might and ought to have 


> 
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CIVIL been made a ground of defence or attack in such former suit shall 
be deemed to have been a matter directly and substantially in 
et issue in such suit.” It seems quite clear that the provisions of 
SINGH the Code as to res judicata are not expressly made applicable to 
ps execution proceedings. It is said, however, that there are numerous 


JAGAN 
PRASAD authorities in which the principle of res judicata has been applied 


Richards, C J. to execution proceedings. No authority has been shown tous 
where it has been decided that if a judgment-debtor does not take 
exception to the amount set forth as being due in an application 
for execution, he is prevented by the rule of res judicata from ever 
afterwards raising the question, To hold that he was would not 
only be applying the rule of res judicata in a way not provided 
for by the Code but would be also seriously extending the autho 
rities cited. In the present case the question as to how far th 
decree remained unsatisfied was never raised or decided. It i 

“only by calling to his aid explanation 4 that the decree-holder ca 
contend that the question has already been decided. The judg? 
ment-debtor had very little reason for taking exception to th 

e earlier applications for execution. A large sum was then due o 
the decree and he knew that his property must be attached and 
sold in order to realise what was beyond question due. The judg- ^ 
ment-debtor could not well take exception to the application for 
execution without employing a pleader and ‘incurring expense. 
When the decree was practically satisfied the question as to how 
much (if any) remained due for the first time became really impor- 
tant. If it is considered expedient (we do not say it is) to make 
all the provisions of section 11 of the Code applicable to execution 
proceedings it should be done by Legislature and not by the Judges, 
We think that the view taken by the learned Judge of this Court 
was correct and ought to, be affirmed. We dismiss the appeal 
with costs, 

. i Appeal dismissed. 


.* 
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KISHUN LAL (Painii) CIVIL 
versus 1915 
SULTAN SINGH (Defendant)* July, 8 
Code of Civil Procedure (Act V of 1908), Order 11, R. 21—Fatlure to produce RICHARDS, 
account book—Dismissal of suit. C. 


The plaintiff kept back certain books and documents relating to the PIGGOTT, J. 
matters in controversy but there had been no “order for discovery ” held 
that the suit could not be dismissed under Order 11, rule 21. 
SECOND APPEAL from a decree of F. S. Tabor Esa., Additional 
Judge of Fatehgarh, confirming a decree of Babu Peare Lal, 
unsif of Kanauj. * 


Claim. for recovery of money. ; > ; 
The court of first instance dismissed the claim. The lower 
ppellate court confirmed the decree. 4 


Plaintiff appealed. 

Surendra Nath Sen, for the appellant. 

The ‘respondent was not represented. : 
The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit brought Bichards, C.J. 
to Kerret money alleged to be due on foot of four different mort- 
ga In the court of first instance the learned Munsif was 
o rao opinion that the plaintiff had in his possession or power 
tain documents which would throw light on the matter in 
ute, With the consent of the plaintiff a visit was paid to the 


Seys house, a number of books were found but most of them 
‘to have a bearing on the case were not there. 


on™ “ing the plaintiff the court dismissed the suit, pur, 
made qgonee? Olander the provisions of Order 11, rule 21. The 
The plaieH. court confirmed the decree of ihe court of first 
-wurauve, ‘i the real merits of the cage we do not feel much 
sympathy with the plaintif., There is strong ground for suspecting 
that he was keeping back books and documents which he ought 
to have produced. Thequestion, however, which we have to decide 
is whether the court was entitled under the circumstances to dismiss . 
the suitin the way itdid. Order 11, rule 21 is as follows ; Where 
*S. A. No. 974 of 1914, 
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CIVIL any party fails to comply with any order to answer interrogatories, 
or for discovery, or inspection of documents, he shall, if a plaintiff, 


1915 
sae be liable to have his suit dismissed for want of prosecution.” The 
KiISHUNLAL , i ; i 
. rule concludes “and the party interrogating, or seeking discovery, or 
pias inspection may apply to the court for an order to that effect and an 
== order may be made accordingly.” If we look back to the earlier 
Richards, C.J. 


rules of the same Order it is quite clear that the learned Munsif and 
the lower appellate court misapplied the rule. If a party wishes 
to get what is called “ discovery of documents” from the other side 
he makes an application under rule 12 asking the court to order the 
other side to make discovery on oathof the documents which are or 
which have been in his possession or power relating to the matters in 
question. If the court thinks fit it makes an order for discove 
The party upon whom this order of discovery is made is bound t 
$ comply with the order. The penalty for not complying with the ord 
., is that which is specified in Order 11,rule 21. Just in the same wa 
after a party has admitted the possession of .a document, the cou 
can make an order for inspection, and ifthe court’s order is disobe 
ed, the party complaining of the disobedience can apply for the 
enforcement of the order according to the provisions of Order 11 
rule 21. In the present case there was no order for “discovery” 
inspection, We may point out to the court below that if it wasy 
opinion that the party was keeping back documents, the court is 
enticed to draw adverse inferences against the party withhelding 
or keeping back documents. In our opinion the court was not 
entitled to dismiss the suit under the provisions of Order 11, rule 
21. We accordingly allow the appeal, set aside the decrees of both 
the court below, and remand the case to the court of first instance 
through the lower appellate court, with directions to restore the 
gase under its original number in the file and to proceed to hear 
and to determine the same according to law. As we think that the 
appeals were entirely due to the conduct of the plaintiff we make 
no order as to costs, 


Appeal aliowed—Cause remanded. 
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DAYA KISHEN (Defendant) poke 
UEYSUS 1915 
MOHAMMAD WAZIR AHMAD (Platntif)* July, 2. 
“Tandlord and tenant—Grove planted on occupancy holding by tenant—Right RICHARDS, 
of transfer. C 


Planting a grove by an occupancy tenant on his holding with the PIGGOTT, J. 
permission of the zemindar does not change the nature of the holding 
from an occupancy tenancy to a grove land and the tenant has not right 
to sell the trees so planted nor can the trees be sold in execution of a 
decree against the tenant, 

APPEAL under section 10 of the Letters Patent from a judg- 
ent of 


RAFIQ, J.—This appeal arises out ofa suit brought by a zemine Rafiq, J. 
ar for a perpetual injunction restraining the defendant from cutting 
own trees of a grove or otherwise interfering with his (zemindar’s) 
ssession over it. It was alleged in the plajnt that Moulvi Wazir e 
Ahmad, the plaintiff, was the zemindar of the village of Shitab- 
nagar, and that Bhopal and others were his tenants in respect of 














ots, among others, numbered 74, 81 and 89. There was a mango 
ve on the said plots which was in the possession of Bhopal and 
s merely as his tenants whose sole right in the grove was that 
jog fruit. They had no right of transfer in respect of the 
he grove nor could the said trees be sold in execution of 
against them. One Dava Krishna in executian of his 
inst them had some of the trees of the said grove put 
P ion and purchased them himself on the 28th of June 
P Serr. The said sale was void at law and put an end to the rights 
of the tenants in the grove and the plaintiff became entitled to 
nossession. He entered on possession but Daya Krishna the 
“er with the help of two others attempted to cut down the 
ased by him and was prevented by the plaintiff’ The 
p “More sued for perpetual injunction restraining Daya 
. Kris. d his friends from cutting down any trees of the grove 
in question or otherwise interfering with the plaintiff's possession 
over the said grove, The claim was resisted on various grounds, 
* L. P. A. 42 of 1915. 
XII 106 R 


CIVIL 


1915 


DAYA 
KISHEN 


Y: 
MOHAMMAD 


WAZIR 
AHMAD 


' Rafig, J. 
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The pleas with which we are concerned in this appeal were that the 
plots Nos, 74, 81 and 89 were granted to Debi Singh, ancestor of 
Bhopal and others, by the zemindar of the village for planting a 
grove and Debi Singh accordingly planted a grove and his descend- 
ants hada proprietary right in the grove which they could transfer 
either privately or which could be sold in execution of a decree 
against them. Moreover, under a custom obtaining in the village 
and also undes the terms of the wazib-ul-arg tenants have a trans- 
ferable right in the trees in their possession. The learned Munsif 
held that the land of the grove in suit had not been granted to 
Debi Singh for plantinga grove but was his occupancy holding 
over which he had planted a grove. He further held that the | 
custom set up by the defence was not proved and that the terms of, 
the wajib-ul-arg were not applicable to the present case. Th 
claim was accordingly decreed. Daya Krishna the auction purchase 
sof the trees preferred an appeal. The only point urged on hi 
behalf before the learned Subordinate Judge was that under th 
terms of the wayid-u/-arz of the village of Shitabnagar tenant 
had a transferable right in the trees planted by them. In order to 
dispose of the question raised in the appeal the learned Subordi- 
nate Judge framed a fresh issue and remitted it for trial to the first 
court. The finding of the first court on the fresh issue did n 
support the contention of the appellant that under the terms 
the wajib-ul-are a tenant had a right of transfer in the 
planted by him on his holding. The learned Subordinat 
accepted’ the finding of the first court, but for other rea 
that the tenants of the grove in suit had a right of tran 
trees. He accordingly accepted the appeal and dism 












claim of the plaintiff. The latter has come up in sec 
to this Court. He contends that an occupancy or non} 
tenant who plants trees on his holding has no right 4% 5 con 
the trees in the absence of a custom or contract to the “S% 





The following cases are, yelied upon in support of this conten.. 
Kasim Mian v. Banda Husain (1), Imdad Khatun v. Bhagirath (3), ¢ 
Kausaliay. Gulab Khan(8), Janki v. Sheoadhar (4), Wahida Khatun 
v. Bulagi Das (5). For the respondent the reply is that the finding of 
(¢)' [1883] I. L. Rọ, 5 All, 616. (2) [1888] I. L. R, 10 All, 159. 
(3) [1899] I. L. Rọ 21 All, 297. (4) [i901] I. L. Rọ, 23 Al, arr. 
(5) [1906] 3 A. L. J. Rọ 385. 
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the lower appellate court is that the land of the grove in suit was CiviL 

given to Debi Singh ona fixed rent for the purpose of planting a 1915 

grove and therefore the principle laid down in the cases relied upon Daya 
by the appellant does not apply. It is said that when a zemindar KISHEN 

' grants Jand on rent to a person to plant a grove that person has a MOHAMMAD 
right of transfer in the trees. In support of his argument, the WAZIR 
respondent refers to the following cases:—Mohammad Ismatl ji 
Khan v. Mithu Lal (}), Habib-ul-lah v. Kalyan Das*(2). The case- Rafig, J. 
law, no doubt, makés a distinction between the rights of a tenant, 

ħ occupancy or non-occupancy, who plants trees on his holding 
and of a person who is given land at a specified rent solely 
or the purpose of planting a grove. The contention of the 

pondent must prevail if it has been found that the land of the 

ove in suit was granted to Debi Singh for the purpose of planting 

grove. It is true that the learned Subordinate Judge does say 
that he thinks that the land of the grove in suit was let to Debi” 

Singh on a fixed rent.for the purpose of planting a grove. But 

there does not seem to be any evidence in support of this finding. 
he defendant respondent produced evidence to prove that the e 

\ plaintiff appellant had granted the land of the grove in suit to 
Bhopal and others who had planted the grove. The first court 
disbelieved that evidence. The learned Subordinate Judge did 
not accept it also, for he holds that the land was granted to Debi 
Singh.. He means presumably that the land was granted by the 
former zemindars, as the plaintiff appellant was not the zemindar 
in the life-time of Debi Singh. In fact the learned Subordinate 
Judge in an earlier part of his judgment accepts the findings of the 


+ my 


first court that the grove in question was planted with the permis- 
sion of the former zemindars. The revenue papers show that the 
land of the grove was the occupancy holding of Debi Singh for a* 
tong time before any trees were planted by him on it. The reason 
for the finding seems to be that the learned Subordinate Judge 
thought that the permission of the former*zemindars, which was 
assumed in the absence of any protest by them, to Debi Singh to 
plant a grove, amounted to the grant of a fresh lease to him of the 
land for the purpose of planting a grove. If that were a valid 
reason the cases referred to above by the appellant were efrone- 
ously decided. But I do not think that it can be said that the 
(1) [r913] 11 A L. J. R, 649, (2) [1914] 12 A. L. J. R, 1080. 


e 
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CIVIL permission by a zemindar to his occupancy or non-occupancy 
1915 tenant to plant trees on his holding gancels the original lease and 
DAYA is a fresh lease for the purpose of planting trees. The finding 
KisHEN under discussion being unsupported by any evidence cannot be 
Mon mn ap accepted. The character of the grove in question then is that it 
WazIR was planted by an occupancy tenant on his holding. He or his 
jaa successors have therefore no right of transfer in the trees. They 
Bafq, Js cannot be sold privately or in execution of a decree against Bhopal 
and others. 


But it is further contended for the respondent that as soon as 
the grove was planted by Debi Singh the land lost its character 
as an occupancy holding and the zemindar could have ejected him. 
The zemindar having failed todo so Debi Singh became a tres 
passer and his possession became adverse tothe zemindar. Dek 
Singh and his successors have been in adverse possession for mor 

than twelve years prior to the sale of the trees, and hence th 
plaintiff appellant cannot question the sale to Daya Kishan. N 
such plea was taken by the latter in his defence. But apart fro 

e that the case of Daya Kishan was and the finding of the lowér 
court is that the trees were planted with the permission of the, 
former zemindars. No question of adverse possession can there/ 
fore arise. The appeal prevails, the decree of the lower appella late 
court is set aside and that of the first court is restored. Costs“are 
allowed to the appellant throughout. 


Defendant appealed. 
. Uma Shankar Bajpai, for the appellant. 
Abdu Raoof, for the respondént. 
The judgment of the Court was delivered by 
Richards,0.J. © RICHARDS, C. J.—We.think the decision of the Judge of this 


Court is correct. We dismiss the appeal. 


Appeal dismissed. 
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JIA BIBI (Applicant) ial 
VErsus 1915 
ILAHI BAKSH AND OTHERS (Ofposite parties)* June, 23. 
Limitation Act (IX of 1908)-—Application to set aside ex-parte decree— Decree CHAMIER, J. 
passed when Act of 1877 Art, 164, Sch. I in force—Law applicable. Piccort, J. 


A decree was passed when the Limitation Act of 1877 was in force 
but a process for execution was issued for the firsttime under the Act of 
1908. The judgment-debtor applied to have set aside the decree. Held, 
that the limitation to be applied was that under the Jaw existing at the 
time when the application was made. The Hope Mills Ltd. v. Vithal 
Das, 12 Bom. L. R, 730. 

FIRST APPEAL from an order of Pandit Suraj Narain Maijju, . 
Subordinate Judge of Azamgarh. 

A decree under section 88 of the Transfer of Property Act, 
was passed er-farte as against a certain defendant on 29th Novem- 
ber 1904. A decree absolute under section 89 was passed ex parte 
as against the same defendant, on 24th August 1907. Proclama- 
tion of sale was brought to the village on 19th December 1912, On 
th January 1913, the defendant applied under Order g, rule 13, 








ivil Procedure Code to have the ex-parte decree set aside, on the 
ation that she had no knowledge of the suitand the decree 
e1gth December 1912. The court came to the conclusion 
had knowledge so far back as 1907, or at any rate IgIo, 
pplication was dismissed as being barred by limitation. ° 
She appealed to the High Court. 7 

Peary Lal Banerji, for the appellant.—The application is govern- 
ed not by the present Limitation Act but by the Limitation Act 
of 1877, which was in force at the date of the er-parte decree, As 
soon as the er-parte decree was passed a right accrued tothe - 
defendant to apply to have it set asidg within 30 days of issue of 
process as prescribed by article 164 of the Act of 1877, then in 
force. That right has not been taken away by anything contained 
in the new’ Act which has no retrospective effect in this matter. 
That is a right acquired within the contemplation of section 6, . 
clause (c) of the General Clauses Act. 
* F, A. F. O. No. 72 of 1915. 


CIVIL 


1915 


Jia Bipi 


v. 
ILAHI 
BAKSH 


Ohamier, J. 
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A similar question arises in connection with a right of appeal 
where the tribunal of appeal is changed by a new enactment, and 
it has been beld that the law applicable at the date of the suit is 
the law regulating all subsequent proceedings. I rely on the 
analogous cases of l 
The Colonial Sugar Refining Co. v. Irving, [1905] A. C., 369, 


In re Foseph Suche and Co., [1875] 1 Ch., 48. 

[He then submitted on the facts that it was not proved that the 
appellant had knowledge before 19th December 1912, and hence 
the application was within time even under the new Act.] 

S. M. Sulaiman, for the respondents—This case is exactly 
covered by the ruling in 

The Hope Mills Limited v. Vithaldas Pranjivandas, [1910] 12 Bom. 
L. R., 730. 

The Limitation Act does not confer the right of action, it merely 
prescribes the time within which the action must be brought. A 
night to apply to have an er-parie decree set aside is not acquired 
by virtue of any Act of Limitation, new or old. No question of 
a vested right arises in this case. The law of limitation is a law 
relating to mere procedure. 


Her Highness Ruckmaboye v. Lulloobhey Mottichund, [1852] 5 M. 1. 
A., 234, 265. : 








[He then supported on the evidence the finding of the lowey 
court as to the time when appellant had knowledge] 

Peary Lal Banerji, in reply.--The question in issue in the 
cases cited by me was as to the tribunal in which a certain 
would lie and as to the mode in which a debt was to be 
against a.firm in liquidation. If the question involved\, ys yey 
present case be. deemed one of mere procedure, then the qu iun 
involved in those two cases were equally matters of procedure sii 
yet it was held that the new enactment would not have retrospt, 
tive effect. 


The judgment of the Coiirt was delivepaa by \ 


CHAMIER, J. This is an appeal against an order of the Subor- 
dinate Judge of Azamgarh, rejecting an application for setting 
aside a decree passed ex-parte against the appellant in 1904. Her 
case was and is that she did not come to know of the decree in 
question until a proclamation of sale was brought to the village in 
December 1912, that is less than thirty days before she presented 
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her application, The evidence shows that the plaintiffs in the suit 
made repeated efforts to serve her personally with notice of the 
suit and of subsequent proceedings. Substituted service was 
effected and declared to be sufficient by the court. She has herself 
sworn that she did not come to know of the decree against her 
until a few days before she made her application, Evidence has 
been produced on behalf of the respondents which has been accept- 
ed by the court below that she was aware of the suit at the time 
when it was pending and was anxious to enter into ‘a compromise, 
It is almost inconceivable that she should have remained ignorant 
of this suit as she says for eight or nine years. She says that she 
has been quarrelling with her son-in-law for the last twenty vears, 
he must have other relatives who must have come to know of 
he suit, and we think there can be little doubt that she knew of 
e suit while it was pending. We accept the evidence which has 
een produced by the respondents to prove that she was aware of 
e suit. It is contended that the application should be governed? 
1 the matter of limitation not by article 164 of the Limitation 
Act which was in force at the time when the appellant made her 













application but by article 164 of the Limitation Act of 1877, which e 


provided that an application to set aside a judgment ex-parte might 
made within thirty days from the date of executing any process _ 
enforcing the judgment. It is conceded that no such process 
executed before the passing of the new Limitation Act. | It 
n repeatedly held that in a case of this kind the law of 
to be applied is the law existing at the time when the 
3 is made, It is sufficient to refer to the decision of the 
igh Court in The Hope Milis Lid.v. Vithal Das Ram- 
1). There can be no doubt that the application is 
y the present Limitation Act and is barred thereby and 
ly dismissed both on the merits and also on the ground 
ion. This appeal fails and is dismissed with costs, 

. Appeal dismissed, 
(1) [1910] 12 B. L. Rigo. 
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CHINES BATESHAR AND OTHERS 


1915 Versus 


Juno, £9. EMPEROR.* 


RICHARDS Practice—Criminal Case— Accused summoned without the complainant being 
C. J. examined —Irvegulatity ~Proceedings not vitiated—Hurt both simple and 


PIGGOTT, J. grievous—Cumulative sentence—Legality of. 
The complainants made a complaint to the police to the effect that the 
accused beat them causing grievous hurt. The police did not send up the 
case and the complainants applied to the Magistrate who sent forth 
police papers and summoned the accused withoyt examining the co 
plainants. On the date fixed the complainants were absent and the aceus 
were discharged. Later in the day the complainants appeared, explain 
their delay and the Magistrate again gave them time to produce evidenc 
` He summoned the accused found them guilty and sentenced them 
imprisonment. Held that the course the Magistrate adopted was irregu 
but did not vitiate the entire proceedings, 

Held also that when several persons are beaten and injured grievous hurt 
is caused in one case and simple hurt in another, the Magistrate is com- 
petent to pass cumulative sentences. 

CRIMINAL REVISION from an order of Maulvi Mubar 
Husain, Sessions Judge of Cawnpore, . 

W. Wallach, for the applicants. 

R. Malcomson (Assistant Government Advocate), for the 










The judgment of the Court was delivered by 


Richards, O.J. RICHARDS, C. J.—This is an application in revision, 


are briefly as follows——A complaint was made to t 
which the complainant complained that he and certain 
sons had been beaten by the present applicants, and thd 
them had suffered injuries amounting to grievous hurt. 
do not appear to have been very anxious to initiate pro! 
The result was that the cgmplainant came before Mr. Wilesautt 3° 
a Magistrate of the first class, with what amounted to ,ysts Sem 
plaint,” though no doubt it was to a certain extent ale pausono8 
plaint against the police for not moving in*the matter. \ sod uvat 
. on the 8th of February. The Magistrate made an ord Sequod 


. as Sea 2 
following terms “ Papers of the police investigation to be p neondd 

* Cr, Rev. No. 341 of 1915. “open wll 

~aq SVY 


. sv’ 
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before me on February the 16th. The complainants if they wish 
to prosecute their case independently of the police should produce 
evidence on that date and also summon the accused.” This order 
was not regular. There was no objection of course to the Magis- 
trate sending for the police papers, On the contrary it was a very 
correct thing for him to do, but under section 200 of the Code of 
Criminal Procedure he ought aż once, and before he summoned the 
accused, to have examined the complainant on oath, On the 16th of 
February for some reason or other the complainants did not turn 
up. The accused were in court and the Magistrate made an order 
of discharge under section 259 of the Code of Criminal Procedure, 
The very same day the complainants turned up and evidently ex- 
lained to the learmed Magistrate how it was that they were unable 
be present in court. Thereupon the Magistrate made the following 
rder, “ The applicants appeared after the rising of the court, having 
rived by alate train. In view of the police report and the depars 
re of the accused it will be sufficient to allow applicants so much 
race as to give them an opportunity of showing under section 202 


of the Code of Criminal Procedure, whether they can support their, 


case by evidence. To February the 23rd for this purpose.” This 
rder is dated the 17th, although the corresponding vernacular order 
the order sheet is dated the 16th. On the 23rd of February the 
plainant and four witnesses were examined and process was 
d to issue for the accused. The proceedings against them 
n the 8th of March. The Magistrate again on the 16th or 
bruary, in a lesser degree made the same mistake as he 
in the previous order. Hedid not af once examine the 
son oath. It is contended in revision that the con- 
gistrate amounts to such an illegality that it vitiates 
edings. It is admitted, however, that according 
practice of this Court an order of discharge is no 
king cognizance of the case upon a fresh com- 
lice report, notwithstanding that the complaint 
ers to the very same offence in respect of which 
eviously been discharged. It follows from this 
d never made the order, dated the 17th of Feb- 
the 23rd of February the complainant had 
istrate, explained to him why it was he had been 
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unable to attend on the 16th, and had then made an oral com- 
plaint to the Magistrate the proceedings which led to the issue of 
process and the subsequent trial would all have been regular. It 
seems to us that the irregularity in the previous orders cannot 
under the circumstances of the present case be said to vitiate the 
proceedings. At the same time we wish very strongly to impress 
upon the learned Magistrate that the provisions of the Code as to 
procedure ought to be strictly complied with, Non-observance of 
the provisions of the Code leads to much confusion and waste of 
public time, not to speak of involving the parties in unnecessary 
expense. Under the circumstances of this case we see no sufficient 
ground for setting aside the conviction on the ground of the irre- 
gularity in the issuing of process to the accused, 














The second point raised in the application is that cumulativ 
sentences were illegal. It seems to us that there is no force in th 
“contention. Different persons were injured, grievous hurt was caus 
in one case and simple hurt in others, Therefore it was com 
tent for the court to impose separate and accumulative sentence 


The only other matter is a question ofseverity of sentence, The 
injuries in most of the cases were simple. In one case there wasa 
broken finger and the infliction on the head of a wound which lai 
bare the bone. No doubt these injuries were of a serious nat 
Thére are, however, some circumstances connected with th 
into which it is unnecessary to go in detail but we have co 
these circumstances and we think that the ends of justi 
met by making the sentences passed run concurrently, 
that the sentences of imprisonment passed on B 
Mathura shall run concurrently instead of consect 
other respects we dismiss the application. The 
surrender to their bail. 
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ALI JAFAR Plaintif) cme 
| versns 1915 
PHULMANTA KUER AND OTHERS (Defendants) * June, 19, 


Agra Tenancy Act (IT of 1901), sectiou 167—Civtl and Revenue Courts —Furis- Hrecert J. 
diction -Defendant sued as trespasser 
Where a plaintiff sued in the Civil Court for the ejectment of the 
defendant on the ground that whatever might at one time have been his 
character he was in possession as a trespasser and, in the alternative, for 
a declaration also that the defendant was a tenant, if so found by the 
court, keld that the suit was maintainable in the Civil Court. 


SECOND APPEAL from a decree of Pandit Durga Dutt Joshi, 
istrict Judge of Azamgarh, confirming a decree of Pandit Bhag- 
an Das Bhargava, Second Additional Munsif of Mohammadabad 
ohna, d 

Suit for possession. 

The court of first instance dismissed the suit. 

The lower appellate court confirmed the decree. . 

Plaintiff appealed. 









S. M. Sulaiman, for the appellant. 
Parmeshwar Dayal, for the respondents. 
he following judgment was delivered by ¿ 
GOTT, J.—This appeal raises a question of jurisdiction Piggott, J. 
hog mainly on the pleadings of the parties. The plaintiff 
t he is the proprietor of certain land and that the de- 
erein possession of the same as cultivators, bat never 
had any proprietary right therein. In the course of certain 
settlement proceedings the plaintiff tried to get an enhanced rent 
determined as payable by the defendants, and the defendants 
defeated his claim before the settlement court by pleading that 
they were in possession as proprietors. The plaintiff alleges that, 
whatever the defendants may once havee been they are now in 
wrongful possession of this land as trespassers. On this allega- 
tion he sues in the Çivil Court for their ejectment. At the same 
time he claims an alternative relief; he says that, if it be found 
that the defendants are holding as tenants of the land in esuit, the 
court may make a declaration to that effect, 

*S. A. No. 1060 of (914. 
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I think the suit is maintainable. It has been thrown out by 
botn the courts below; the lower appellate court relying on the 
decision in Ram Sukh v. Gokul Chand 1). Another case referred to 
in support of the decision of the courts below is that of Narain 
Singh v. Govind Ram(?), I think it may be conceded at once to the 
respondents that the mere fact that a tenant denies the existence 
of a tenancy and claims title in himself does not ipso facto termi- 
nate the tenangy. Ifthe court in going into the issues of fact 
raised by the pleadings in this case, were to find that the defen- 
dants at one time held this land as the tenants of the plaintiff it 
would probably also find that they did not cease to be tenants 
merely because they set up title in themselves. These considera- 
tions, however, seem to me by no means decisive as to the main- 
tainability of the suit. Prima facie the plaintiff is suing to ejec 
trespassers from his land, which he has a right todo in a Civi 
Court. In the alternative, he says that he is a person with a pr 
prietary title to the land in suit upon which a cloud has been cas 
by the action of the defendants and he asks the court to mak 


„that title clear, Prima facie such a suit is maintainable under 


section 42 of the Specific Relief Act. The question is whether 
this suit is barred by the provisions of section 167 .of the Agra 
Tenancy Act (Local Act II of rg01). As was rightly laid dow, 











as the provisions of the Tenancy Act are available to give a 
tiff the relief sought by him the suit must be filed in the 
Court, and the jurisdiction of the Civil Court cannot be i 
determine any dispute or matter in respect of which a su 
plication under the Tenancy Act might be brought or made, th 
regard to the first relief sought, the suggestion for the respondents 
ig that the plaintiff might obtain appropriate relief by moving the 
Revenue Court to eject the defendants as tenants, and with regard 
to both the reliefs sought, itis suggested that the plaintiff could 
obtain appropriate relief, kv suing for a declaration under section 
95 clauses (4) and (c) of the same Act. It is clear from the written 
statement put in by the defendants in this case that any such suit 
on the part of the plaintiff in the Revenue Court would be resisted 
by the defendants on the allegation that they were in proprietary 
possession of the land in suit. The question whether there is or 
(Œ) [1898] I. L. R, 21 AIL, 143, (2) [ignit 8 A. L. J. R, 438. 
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is not a tenancy in existence between the parties calls for deter- 
mination in some court or other. Strictly speaking, on the pleadings 
as they stand in the case*now before me, the existence ofa 
tenancy is denied by both parties. The plaintiff says that, what- 
ever they may once have been, the defendants are now mere 
trespassers. Tne defendants say that they are in possession as 
rightful owners. It is conceivable that the court, after trving out 
the issues of fact and examining the evidence produced by both 
parties, might come to the conclusion that the plaintiffs allegations 
as to the determination of the tenancy were based upon an error 
of law and that as a matter of fact, the defendants were in posses- 
sion as tenants. Ifso, I think the plaintiffis entitled to a declara- 
ion, The case is not covered by section 95, clause (4) of the 
enancy Act, which refers back to section 6 of the same Act in 
hich the different classes of tenants are specified. In any dec- 
ration which the court may make it should certainly be careful 
t to trespass on the jurisdiction of the Revenue Court by declar- 
g the class of tenancy but I think it is competent to give a 
declaration as to the existence or non-existence of a tenancy in 













4 of the Tenancy Act. There is plenty of case-law on the side of 
e plaintiff. I may refer to the case of Zubeda Brbi v. Sheo Charan 
and Chauharja’ Singh v. Sarabjit (2). See also on the question 
claration the case of Rai Aslan v. Moti Beguin(8), decided on 
of June 1907. 
reasons I set aside the decision of the courts below 
the suit and remand the case through the lower appellate 
court to the court of first instance for trial on the merits. Costs 
of this appeal will be costs in the cause. 

l Appeal decreed. Cause remanded,» 

(1) [1899] I. L. R, 22 All, 83. (2) [1912} 10 A. L. I. R, 85. 
(3) S. A. 806 of 1906, 4 A, L. J. (Notes) 253. 
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BUDHI MAL AND ANOTHER (Plaintiffs) 


Versus 


BHATI AND OTHERS (Defendants) * 


TUDBALL, J. Ex-proprietary ténant—House, mortgage of—Appurtenance to holding—Civil 


Txdball, J. 


Procedure Code, (Act V of 1908), section 6v. 


An appurtenance is something belonging to another thing as principal 
and passing as an incident to it; it is an appendage, an adjunct, an ac- 













cessoly, or something annexed to another thing more worthy, 


A person who formerly was a zemindar owned a bouse. He sub: equentl 
lost his proprietary 1ights and became an ex-proprietary tenant. H 
heirs also acquired occupancy rights. They continued to live in the hou 
and mortgaged it. In a suit by the mortgagee it was held that t 
house was not saleable and the mortgage was illegal as the house was 
*‘ appurtenance ” to the ex-proprietary and occupancy holdings :—4 
that the house was saleable in a decree on the mortgage and that th 
mere fact that the mortgagor was a cultivator and lived in the house was 
insufficient to prove that the house was an “appurtenance ” to the 
holding, 


SECOND APPEAL from a decree of G. K. Darling Esqr., 
ditional Judge of Meerut, reversing a decree of Babu Gopal 


A, 


Mukerji, Munsif of Muzaffarnagar. 


Suit for sale on a mortgage. 

The court of first instance decreed the suit. 
The‘lower appellate court reversed the decree. 
Plaintiffs appealed. 

Iqbal Ahmad, for the appellants. 
Shamnath Mushran, for the respondents, 
The following judgment was delivered by 


TUDBALL, J.—This Appeal arises out of a suit for sale on the 
basis of a simple mortgage deed dated the 8th of January 1902. 
The mortgagor was one Ismail and the mertgaged property is a 
house which belonged to him. Ismail was admittedly once a 
zemindar of the village when he built this house and lived in it. 


* S. A. No. 949 of 1914, 
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He subsequently lost his proprietary rights and became ex-pro- 
prietary tenant of his sér lands and his successors also admittedly 
acquired occupancy rights in certain other land. The court of 
first instance decreed the suit. The lower appellate court has dis- 
missed the suit on two grounds, the first was that the mortgage was 
illegal and contrary to law and therefore not binding on the mort- 
gagor and, secondly, on the ground, that under section 60, clauses 
(a) and (c) of the Code of Civil Procedure the house cannot be sold. 
The second ground is clearly met by the decision of this Court in 
Bholanath v, Kishort (1). This is not a case of-attachment and 
sale, It is a question of a decree for sale under a mortgage. In 
regard to the other ground the learned District Judge has held 
at because Ismail lived in this house, this house was an ap- 
urtenance to his ex-proprietary holding and to his occupancy 
Iding and that as under the Tenancy Act an ex-proprietary or 
occupancy holding cannot be mortgaged, therefore the mort- 
ge of this house was contrary to law and illegal. In the first 
ace the facts of this case seem to me to show clearly that this 
house cannot in any way be deemed to be an appurtenance to. 
either of the two holdings in question. It came into existence 
ong before either of these two occupancy holdings were acquired, 
he house was never allotted to Ismail by any landlord or any 



















r person at the time at which his cultivatory holding was al- 
to him nor with the intention that he should reside therein 
enable him to carry on his occupation as a cultivator. 
tenance?’ in common parlance and legal acceptation is 
belonging to another thing as principal and passing as 
it, Itis an appendage, an adjunct, an accessory 
aexed to another thing more worthy. I quote 
International Dictionary, In my opinion in the 
e present case it is impossible to say that 
as an appurtenance to either of his holdings and 
e mortgage of this house js contrary tolaw. Ifa 
as the present defendants, seek to go behind his 
word and promise and to prove that the act done was 
legal or contrary to law and therefore not binding upon them, it 

is for him to prove the facts clearly and beyond doupt. To 

merely prove that Ismail lived in this house and that he was a 
na : (1) [tg1r].8 A, L. J. R., 1045, 
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Cıvıl cultivator is insufficient to prove that the house was an appurte- 
1095 nance to.the holding and therefore gould not be mortgaged by 
er him. In my opinion the decision of the court below is contrary 
Bupa MAL ° . set on 
v. to law and certainly leads to injustice. I allow the appeal, set 
BRATI ' 


aside the decree of the lower appellate court and restore that of 


.Tudball, J. the court of first instance with costs in all courts. 


Appeal allowed. 
















CRIMINAL EWAZ ALI AND OTHERS 
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—— Penal Code, (Act XLV of 1860), sections 366, 372, minor girl voluntar 

TUDBALL,J. leaving her guardian— Kidnapping— Selling minor for purpose of prosti 
tion. 5 

< A Chamar girl under sixteen years of age left the custody of her hus- 

band and his parents and voluntarily stayed with the accused Ewaz Ali 

- fora month. After that she was made over to certain other persons who pe 

formed certain operations on her so as to make her appear as much as p 

sible a Fat woman. She then changed hands several times . and was 


made over to a person in order to be married to his brother. He 
Ewaz was guilty neither of the offence of taking or enticing a mi 
the keeping of her Jawful guardian nor of the offence of selli 
with the intent that such minor should be employed or us 
posa of prostitution King-Emperor v. kam Chandra, 1 
265, and Queen-Empress v. Srilal, 1. 1.. R.,2 All, 694, 
CRIMINAL APPEAL from an order of B. C. 
tional Sessions Judge of Muttra. 
Appeals from Jail. 
Lalit Mohan Banerji, for the Crown. 
Kena Ram Mukerji,dmicus Curia, for the ac 
The following judgment was delivered by 
Qudbail, J. TUDBALL, J.--The five appellants have been convicted & 
learned Sessions Judge on the following facts as found by the 
i court helow. Musammat Jamni is a Chamar girl between iwatos 
of 13 or 14 years. She was married and she Lived TORS sone 
* Cr. A. No, 399 of 1915. g3 SO0jarayy ey} 
a= OSNON S freus] 
~ $9 saourjsurnoity 


. SM Woy siy) 
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band and his parents. For reasons best known to herself she ran 
away apparently more than gnce from her home, and on the pre- 
sent occasion she got clean away, and was making her way along 
the public road to Agra when she was met by the appellant 
Ewaz Ali who was a road chaukidar. He stopped her and at 
first decided to take her to the police station, Subsequently how- 
ever after questioning her he agreed to take her into his house 
and she stayed with him for about a month. At the end of that 
month he made her over to the three appellants, Hira Lal, Shan- 
karia and Musammat Surja. Apparently these persons were well 
aware of the circumstances of the girl, Thev bored her nose and 
made her as far as possible appear to bea jat female. They then 
assed her off as*Musammat Surja’s niece and made her over to 
hure Jation payment of Rs. 80, to be married to Sukhdeo. The 
eceptiAlwas subsequently discovered, the girl was returned to 
eS, that\persons, and the money demanded back. Apparently 
€ a m; P ed. The girl was then made over to the fifth appel- 
nt 1ota who is related to Musammat Surja. Tota kept the girl 
and then finally sold her fora sum of Rs. 70, representing her to. 
be his niece. She was sold to Kallu and Samai Singh for the 
purpose of being married to the brother of Kallu, for whoma 
ife was being sought, While Kallu and Samai Singh were tak- 
he girl away to Kallu’s village, they were stopped by the Chauki- 
obha Ram and the whole matter was brought to light. Up- 
e facts the court belaw convicted Ewaz Ali of an offence 
ection 366 of the Indian Penal Code and sentenced him 
six months’ rigorous imprisonment and a fine of Rs, ao. Hira 
Lal, Tota, Musammat Surja and Shankaria have been convicted 
of cheating Gnd have been sentenced, Hira Lal, Tota, and Shan- 
karia to one year’s rigorous imprisonment each péss a fine, and 
Musammat Surja to six months’ rigorous imprisonment. They 
have all appealed. No exception has been taken to the trial of 
all these persons together, at one andsat the same trial, In re- 
gard to Hira Lal, Tota, Musammat Surja and Shankaria, there 













can be very little doubt as to their guilt, nor do the sentences im- 
posed upon them call for interference. The case of Ewaz Ali is 


one of doubt, It is quite clear that when he met Musammat 
Jamni, the girl had got .clean away out of the hands of her hus- 


band and his parents. The question is whether he can be said to 
XIN 108 R 


CRIMINAL 


1915 
Ewaz i ALI 
EMPEROR 
Tudball, J, 


CRIMINAL 


1915 
Ewaz ALI 
D. 
EMPEROR 


Tudbail, J. 


850 HIGH COURT [A L J. R 


have taken or enticed the girl out of the keeping of her lawful guar- 
dian. In the case of King-Emperor v, Jetha Nathoo and another (), 
two Judges of the Bombay High Court pointed out the difference 
between the English Law on the subject and the Indian Law and 
the difference in meaning between the word “keeping” and the word 
“ possession.” One will have very little difficulty in fully agreeing 
with the decision in that case in view of the actual facts therein. 
There a girl under 16 years of age went out in search of work, 
She was induced by a deceitful promise of obtaining work to go to 
a certain house, There can be no doubt that in that case the 
offence of kidnapping was committed. In the present case the 
girl had voluntarily left the keeping of her guardian with the in- 
tention to remain out of that keeping, and the atcused Ewaz Ali 
probably with full knowledge of the circumstances, gave her a hom 
and finally transferred her to the keeping of Hira Lal, Shankari 
and Musammat Surja on receipt of the sum of Rs. qo. It is ve 
difficult under these circumstances to say that he either took o 
enticed away the minor out of the keeping of the lawful guardian" 
eThe case is very much akin to that of King-Emperorv. Ram 
Chander(®). In that case also a girl under sixteen years of age left 










the guardianship of her husband and father-in-law of her own free 
will and not for the first time, and then subsequently stayed wit 
the accused quite voluntarily and without anv force having 
exercised upon her. The Judges before whom that case ca 
decision held that the act did not amount to taking or enti 
girl out of the keeping of her lawful guardian. In the judg 
was remarked as follows :—“ On the admitted facts the leaving an 
the removal out of the keeping of the lawful guardian was the act 
of the girl herself long before she met the accused.” In view of the 
above remarksin that case, it seems to me that the conviction of 
Ewaz Ali under section 363 cannot possibly stand. The question 
arises whether Ewaz Ali could or could not be convicted of an offence 
under section 372, that is, selling a minor with intent that such 
minor shall be employed or`used for the purpose of prostitution or 
for any unlawful and immoral purpose, or knowing it to be likely 
that such minor will be employed or used for any such purpose. 
No doubt Ewaz Ali was well aware of what was about to happen 

(1) [1904] 6 Bom., L. R., 785. 

(2) [1914] 12 A. L. J. Ru 265, 
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to the girl, She was to be made to resemble as far as possible CRIMINAL 
a sat female, and to be used for tne purpose of cheating other per- 1916 
sons and obtaining money. That no doubt was unlawful, but for —— 
the purposes of the section the object must also be immoral. The 
point is covered by the decision of the Full Bench of this Court in 
Queen- Empress v. Sri Lal and others (1). There again a low Tudbalt, J, 
caste girl, as in the present case, was falsely represented by ; 


Ewaz ALI 


v, . 
EMPEROR 


certain persons, as being a member of a higher caste, and 
another member of such higher caste was induced thereby to take 
her in marriage and to pay money for her in the full belief that 
such representation was true, It was held by the Full Bench that 
the accused could not be convicted on these facts, of offences under 
sections 372 and 373 of the Indian Penal Code. The decision 
overs the facts of the present case and | am bound to hold that 
waz Ali committed no offence under section 372 or 373 of the 
dian Penal Code. It is clear that he did not attempt to cheat 
ira Lal, Shankaria and Musammat Surja. Š 
Under these circumstances, I must allow the appeal of Ewaz 
li. I set aside his conviction and sentence and direct that he be 
forthwith released. The appeals of the other appellants are all, 
dismissed. 
Conviction of Ewas Ali quashed, 
*(1) [1880] 1. L. R, 2 All., 694. 


IVA CHANDER SINGH AND OTHERS (Plaintiffs) Cry 

2 Versus . 1915 
#juel RAM CHANDER SINGH (Defendant)* — 
A June, £8, 


‘Agra Tenancy Act (II of 1901), section 164—Suit by co-sharer against Jambar; 
dar for share of profits—Burden of proof. 

In a suit by a co-sharer against a lambardar for his share of profits RAFIQ, J. 
under section 164 of the Tenancy Act, when the co-sharer gives general 
‘evidence to show that the rents are greatly jn arrear, that the tenants are 
solvent and that there are no special circumstances why the rents should 
not have been collected, the onus is shifted on to the defendant of showing 
that for some reason not connected with his own negligence or misconduct 
he was unable to collect the rents. Mithan Lal v. Mizayi Lal. Jo A. 1. 

” R529, approved. 


RICHARDS, 


*S. A. No. 571 of 19t4. 


Richards, 0.J. 
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SECOND APFEAL from a decree of Saiyid Muhammad Ali Esq, 
District Judge of Moradabad, modifving a decree of Munshi 
Mahammad Imdad Ali, Honorary Assistant Collector, rst class. 

Claim for recovery of arrears of profits. 

The court of first instance decreed the claim in part. 

The lower appellate court modified the decree. 

Plaintiffs appealed. 

Gokul Prasgd, for the appellants. 

M. L. Agarwala, for the respondent.. 


The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit brought by 
co-sharers against the /ambardar. The court of first instance 
held that the defendant had been guilty of negligence and decree 
the plaintiffs claim on the basis of the gross rental. The lowe 
appellate court varied the decree of the court below. In the cour. 
of his judgment the learned District Judge says “the next poii 
urged is that the profits should be calculated on actual collection 















and not on the recorded rentals as has been done by the low 
ecourt, This plea in my opinion must be allowed, for in a suit under 
section 164 of the Tenancy Act, profits must be allowed on actual 
collections unless it is proved that the rents have remained uncollect- 
ed owing to the negligence or misconduct of the lambardar, In thi 
case as far as I can see there is nothing to show that the rents w 
not collected through the negligence or misconduct of the de 
ant.” The court of first instance had stated: “ The 
further states that the amount of arrears is recoverablea 
tenants @re in a position to pay it. Accordingly on the pla 
application the defendant lambardar was examined. When i 
asked to state the cause of such heavy arrears, he did not gipun 
såtisfactory cause. On the other hand he stated that hf ` 
nothing at all, that he had no account book of eee 

arrears, nor could he state what amount of money way S 

from what tenant and what amount of money was in arrears}, 

burden of proof that the money which is due by the tenans: 
remained in arrearsowing to unavoidable circumstances lay on 
the defendant. But he did not prove it. The statement of the 
defendafit that he did not know anything at all proves that he 
had not made his statement in good faith’, It seems tous that 
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ifaco-sharer gives general evidence to show that the rents are Civil 
greatly in arrear, that the tenants are solvent and that there are 1915 
no special circumstances why the rents should not have been < 
collected, the onus is shifted on to the defendants of showing that Papen 
for some reason not connected with his own negligence or miscon- SINGH 
duct he was unable to collect the rents. It is very difficult to see RAM 
what other evidence a co-sharer under ordinary circumstances eae 
could give. This view was taken by a learned Judge of this == —— 

3 Richards, O.J. ~ 


Court in the case of Mithan Lal v. Misaji Lal(t). In the 

present case the evidence of the /améardar, as pointed out by 

the court of first instance, was extremely unsatisfactory. If the 

defendant knew nothing about the circumstances of the village he 
hould have produced his Karinda, There seems to be no dispute ` 
bout the expensés. We think before finally disposing of the 
peal, we should refer the following issue to the court below. 


What rents for the years in suit were left unrealised and 

w much of these arrears were unrealised on acconut of the’ 

gligence or misconduct of the lambardar? We direct the 
ourt below to order the /ambardar (within a time to be specified 
in the order) to file an account showing the names of thee 
tenants, the amounts that have been realised from each of the 
tenants, and the amounts left unrealised. In the case of rents 
realised the lambardar will give ina column of the account 
reasons why these rents were not realised. When this 
t has been filed the plaintiffs will have a right to see . 
fe, and they will then be entitled to go into evidence to 
t in respect of the moneys not realised, the a+mdardar 












as guilty of negligence or misconduct, The /asmbardar will of 
course have a right to rebut the evidence, if any, produced by the 
plaintiffs. The usual ten days will be allowed to file objections 
on return of the finding. - e 


Issue remitted, 


G) [ag12] 10 A. L. J. Ra 529. 
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Additional Subordinate Judge of Bareilly, confirming a decree 
Maulvi Mohammad Junaid, Munsif of Havali. 
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ABDUL QAYUM (Plaintiff) 


VEFSUS 


FIDA HUSAIN (Defendani).° 
Civil and Revenue Courts—Furisdiction—-Sutt for efectment—Land let for 
pasturage, 
A Suit for ejectment from a plot of pasture-land is cognizable by the 
Civil Court. Mohib Ali v. Surat Singh, 15 1. C., 743, followed. 








Where by reason of the defendant's plea in a previous suit for ejectment 
brought in a Revenue Court that the suit was not cognizable by th 
Revenue Court, that suit was dismissed and the plaintiff was directed t 
bring his suit in the Civil’ Court, it was not open to the defendant to plea 
that the suit, when brought in the Civil Court, was not maintainable. 


SECOND APPEAL froma decree of Pandit Guru Prasad Dub 


Suit for ejectment. 

The court of first instance dismissed the suit. 
The lower appellate court dismissed the appeal. 
Plaintiff appealed, 

Gokul Prasad, for the appellant. 

Gulsari Lal, for the respondent, 


The following judgment was delivered by 


CHAMIER, J.—The appellant sued ina Revenue Court for the ~ ` 


ejectment of the respondent from plots Nos. 659 and 661. The 
Assistant Collector decreed the claim as regards Number 661 but 
dismissed it as regards No. 659 on the ground that the respondent 
had acquired a right of occupancy therein. The appellant appeal- 


ed to the Commissioner who after holding that the land had been 


originally let at a light rent for pasturage, and had only recently 


been cultivated by the respondent, ruled tħat the suit did not lie 
in a Revenue Court for the ejectinent of a tenant from such land, 


*S. A. No. 1214 of 1914. 
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and that the appellant’s proper course was to give the respondent 
notice to quit, and, if he did nọt comply with it, to sue him in the 
Civil Court. The appellantthen brought in the court of a Munsif the 
suit out of which this appeal has arisen. The Munsif dismissed it on 
a ground which I am unable to understand. His decision was 
confirmed by the Additional Subordinate Judge of Bareilly who 
appears to have been of opinion that, whether the land was origi- 
nally let for pasturage or not, it is now, and was,at the date of 
the institution of this suit being cultivated by the respondent, 
| and is therefore a holding within the meaning of the Tenancy 
Act from which the respondent must be ejected, if at all, by 
uit in the Revenue Court. It might perhaps be sufficient to 
y that, as it was ðn the respondent’s own plea that the Com- 
issioner held that the suit could not be maintained in the Re- 
ue Court, the respondent cannot say that the suit is not main- 
nable in the Civil Court. But apart from that I am of opinion, 
t their appeal should be allowed.‘ 












In this plaint the appellant stated that the land was originally 


let for pasturage, that the respondent did not attempt to plough it j 


up till after the settlement of issues in the previous case, when the 
pellant pleaded that a right of occupancy could not be acquired 
asture-land and that in that suit the respondent himself ad- 
i that he had ploughed up the land after the issues had bèen 
The respondent in his written statement did not even 
ry deny the appellant’s allegations, All that he said was 
that the land was under cultivation, Under these circumstances 
the allegations of the appellants must be taken to have been ad- 
mitted (see Order VIII, Rule 5.) 


The respondent does not dispute the correctness of my decision 
in Mohib Alt v. Surat Singh (1), that a suit for the ejectment ofa 
tenant from pasture-land is cognizable .by a Civil Court. That 
decision is in accordance with several decisions of the Board of Re- 
venue of which it is sufficient to mention thatin Chowdhri Moham- 
mad Mahmud Khan v, Ganga Ram (3). In the last resort the res- 
pondent contends that ‘as the land has been under cultivation for 
some years it must be taken that the appellant has consented,thereto, 


(1) XV Indian Cases, 743, (2) Selected Decisjons Number 6 of 1910, 


Cıvıl 


1915 


ABDUL 
QaYUM 


v. 
FipaHusain 


Chamier, J. 


/ i 


7" | 
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Civin and the land has now become a holding within the meaning of the 

1915 Act, whether it was so or not before. Itis sufficient to say that the 
» 

Anon appellant has for some years been trying to eject the respondent 


Qayum from the land, and even if it could be shown that he had accepted 


Fipa Husarn rent from the respondent, since the land was brought under culti- 
= vation, I should hold that the appellant was still entitied to con- 
Chamier, J, 


tend that itis not a holding within the meaning of the Act. 


For the abéve reasons I allow this appeal, set aside the decrees 
of the courts below and decree the appellant’s claim with costs in 


all three courts. 
Decree reversed. 
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KULSUM-UN-NISSA BIBI (Defendant) Civiu 
versus l 1915 
DAURU NATH AND OTHERS (P/aintifs)* Si ee a 
Muaf restemed—Muafidars recorded as tenants at privileged rates of rent— oT. 


Tenant—Suit to recover possession as proprietor not matntainable—Civil 
Court—F urisdiction. 

Prior to 1838 A. D, certain persons held some plots of land as muafi. 
In 1838 the muafi was resumed. In 1861, upon application by some 
holders of these plots to be recorded as proprietors, the settlement officer 
decided that they were hereditary tenants at privileged rates of rent. 
In 1888 again they were entered as occupancy tenants with rights of 
transfer. In 1892 the Board of Revenue also held them to be privileged, 
tenants.In a suit in the Civil Court-by some of the descendants of one of 
the original holders to recover possession as proprietors of a plot of land 
whichfformed part of this muafi, held that the plaintiffs were tenants and 
the suit was not maintainable. ° 


APPEAL against an order of remand passed by Maulvi Shams- 
ud-din Khan, First Additional Subordinate Judge of Aligarh, 
‘versing the decree of Mr. Prem Behari, Munsif of Khurja. 


Suit for possession and mesne profits. In order to understdnd 
the real dispute in this litigation it is important to know the 
previous history of the property claimed. It is a plot of land 
No. 491 measuring 1 bigha 16 biswas in mauza Danpur, pergana : 
Dibai. The last male-holder was one Baldeo Das who was the 
grandson of Paramsukh. Tula Ram was a brother of Baldeo Das 
and had predeceased him, and Baldeo Das himself died somewhere 
about the year 1885. Upon his death Musammat Sunder, the 
widow of Tula Ram, was recorded in place of Baldeo Das, and 
Musammat Sunder died about 4 years before suit. The plaintiffs 
alleged that they had been ejected frofh*this plot of land. by the ` 
defendant, the precise date of the dispossession not being stated, 
The -cause of action was based upon certain adverse orders passed 
in mutation proceedings. It wasalleged that the plaintiffs who 
are distant cousins of Baldeo Das and Tula Ram were joiħt with 

F. A. F. O. No. 47 of 1915. 
XHI 109 R 


858 HIGH COURT [A L J. R 


Civin the latter andthat Musammat Sunder had been recorded “ for 
iors ` consolation,” and that they were all along in possession. BEY 
SZE also set up their reversionary rights in’ the alternative, ple; 4 


KULSUM- 
uN-nissa that upon Musammat Sundars death the land had rever vs 


DAURU them if she was in possession thereof in her own right, %, Y 
NATH defence was that Musammat Sunder was an occupancy $, % 
l and upon her death without heirs the land had escheated ae 
defendant, the admitted Zemindar, under the provisions of section 
22 of the Tenancy Act. All the other allegations in the plaint 
were also denied. The tract of land in question was styled “bagh” 
and long before 1838 A. D. was held as muafi by the predecessors- 
in-title of the plaintiffs, It forms a part of 300 bighas held a 
separate plots under a similar tenure. In 1838 these muafida 
‘ were called upon to produce their title-deeds or to otherwi 
establish their title. This they failed to do, and a decisi 
adverse to the claim of the muafidars was arrived at. The sz 
was resumed and the land assessed to revenue. 100 bighas 
of the three hundred were grove land and it was decided that 
° much as was not grove should be at once assessed, but as to th 
rest the assessment was to come into operation by degrees as the 
groves ceased to exist as such. It does not appear from the exist 
ing records of 1838 with whom the settlement was made but 
1861, when some question arose as regards the status of thes 
persons it was in evidence that somewhere about 1842 or 1843 
these persons had been recorded as tenants and that the settle- 
. ment had been made with the Zemindars. That being the pasition 
of affairs in 1861, upon an application made by the predecessors- 
in-interest of the plaintiffs to be entered as proprietors, their claim 
was negatived and they were recorded as kashtkaran maurus?, 
Under an agreement dated February 27th, 1861 filed in the settte- 
ment court as entered into by the authorised agent of the Zemindar 
it was stated that in corfsideration of their long possession the Ze- 
2 mindar was agreeable fifat they should pay the Government reve- 
nue plus ten per cent “ hagg malikana” and that under these terms 
they might be entered in the /amabandi and on October 30th, 1861, 
they were recorded as occupancy tenants holding at a rent repré- 
senting the revenue payable lus 10 per cent. In 1888 the 
question arose again, and Musammat Sunder „was one of those 
who raised it. The claim of the smuafidars based on proprietary 
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' rights was disallowed, but being pressed with the fact that these 
persons had been constantly making transfers the settlement 
officer caused a note to be made to the effect that they were to be 
recorded as occupancy tenants at a privileged rate of rent with 
the right of transferability in respect of their holdings. The next 
proceeding which throws some light on the question of the status 
of the ex-muajfidars arose out of a revision in the Board of 
Revenue in 1892. It appears that the ‘settlement officer was asked 
to fix the rent payable on these lands ‘which he dtd. Mr. Kaye, 
the Junior Member held that the applicants were tenants and 
not proprietors and he fixed the rent at 42 per cent of the soil 
rate rents. Mr. Reid, the Senior Member, concurred in this but, 
in his opinion, the applicants had acquired proprietary rights as 

ppeared from tHe admission of the Zemindar in the settlement 


aeret 


roceedings. Such is the previous history of this holding and 


the others. In a suit which arose between the Zemindar and 
the mortgagee of the holders of one of these plots which the mort, 
gagee had purchased in executiof of his decree on the mortgage 
b the question was raised again in the Civil Court as to the right 


\ to. transfer possessed by the holders and as to their status. The. 


\ lower appellate court decided that they were tenants and that the 
custom set up by them under which, .they alleged, they had a 
right of transfer was bad. The decision was reversed in second 
appeal, and the High Court held that they were proprietors. In 
the present case the Munsif held that Musammat Sunder was 
an occupancy tenant and that the suit was not cognizable by 
the Civil Court. He accordingly dismissed the suit. Upon 
appeal the Additional Subordinate Judge held that the present 
plaintiffs and their predecessors-in-interest were proprietors and 
remanded the suit under Order XLI, rule 23, of the Code of Civil 
Procedure. s 


Defendant appealed. 


Motilal Nehru, for the appellant.~sThe real question is as to 

` the status of the plaintiffs and their predecessors. It is submit- 
ted that they were tenants having been consistently held to be so 

. in all proceedings wifich had been had in competent courts. (He 
referred here seriatim to all the proceedings from 1838 to 1892). 
‘In every one of these proceedings the status of the holders of 
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Emir these plots was distinctly in issue, and their claim to proprietary 
1915 rights was distinctly negatived. In 1838 settlement was made 
Kutsum- With the zemindars after the resumption, The Regulations then 
aah in force show that the old msafdars might have been settled with 
Davrv but that was not done. In 1861 when they again claimed pro- 
Mae prietary rights, they were recorded as hereditary tenants (maurusi 
kashikaran) and a certain rate was fixed as payable by them 
which was the sent assessed on these holdings. The agreement. 
of the 27th. February. 1861 coupled with the evidence given by 
the agent of the zemindar before the settlement officer when the 
ex-muafidars wanted to be recorded in the khewat does not show 
that there was any admission on the part of the zemindar that, 
these men were proprietors, and this is corroborated by the fact 
that he wanted the rate fixed as payable by them to be recorded 
e in the Jamtabandi. In 1888 again Musammat Sundar along with 
others made an application to be recorded as proprietor, but that 
was not done, and instead they were entered as kashtkar da- 
khilkar. Mr. Stoker, the settlement officer, was faced with a 
difficulty, but he felt himself bound by the previous decisions, He 
described them as privileged zenants and he recorded as a fact 
that they had rigbts of transfer. The revision in the Board of 
Revenue in 1892 arose out of proceedings connected with enhan 
cement of rent, and Mr. Kaye held that these persons were, ten- 
ants. Mr. Reid’s view that the zemindar admitted them to be 
proprietors is not borne out by the record. As to their rights 
of transfer it is submitted that prior to 1838 they were fully com- 
y petent tọ alienate their holdings. There were no occupancy 
tenants before the Act of 1859, and even in 1859 there was no 
restriction on the rights of transfer possessed by occupancy tenants 
which class was for the first time created by that Act. The right 
to transfer was done away with by the Act of 1873 and this pro- 
vision was repeated in the Rent Act of 1881. But even then 
these provisions were nọț clearly understood and, as a matter of 
fact, occupancy tenants did transfer their holdings. And lastly 
the Tenancy Act has enacted stringent provisions regarding 
the right of transfer. An analysis of the transfers in this case 
° will showy that some were prior to 1838, some between 1859 and 
1873 and only a few of them of recent years. No custom could 
arise in thisstate of facts. The court of appeal below is wrong 
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in thinking that the High Court judgment in the suit between CIVIL 


the mortgagee and the zemindar is conclusive. This it is not 1915 


KuLsuM- 
admitted and proved there which are not so in the present case. UN-NISSA 


. . . . T. 
Besides it must be said that the learned Judges in that case were pagpry 
under a misapprehension as to the effect of the agreement of 27th. NaTH 
February, 1861 and the judgment of the Board of Revenue passed 
in 1892. In view of these facts and circumstances ,the legal posi- 


and certain facts were taken by the learned Judges as having been 


tion of the predecessors of the plaintiffs cannot be other than that 
of tenants and the amount payable by them is “rent” within the : 
meaning of the word in section 4 of the Tenancy Act. 
It is also submitted that in the lower appellate court the 

laintiffs shifted ground and claimed to succeed to Musammat 

Sundar by “right of inheritance”. If that is so, they can have no 
higher rights than what she possessed. In 1888 she was declared ° 
to be an occupancy tenant. Ifthe tenancy became her stridhan 
by adverse possession, the plaintiffs can succeed as sapindas to 
her husband. They must be tenants and not proprietors. 


Peary Lal Banerji, for the respondents.—The case was once, 
before the High Court and the facts most strongly against the 
‘defendant were (1) the agreement of 27th February 1861 ; (2) the 
decision of the Board of Revenue in which Mr. Reid unequivo- 
cally held that the’ predecessors of the respondents were proprie- 
tors and Mr. Kaye modified his former opinion by describing them 
as “so-called tenants”; and (3) the undoubted right of transfer 
possessed by them. The Tenancy Act in section 6 enumerates 
the classes of tenants for the purposes of the Act, and any person 
who is outside the ambit of that section is not a tenant governed 
by the Act. A tenant under that Act is not competent to trans- 
fer his holding or any part thereof. Section 21 is to that effects 
A tenant pays “rent” as defined in section 4, but what is describ- 
ed asa hagq malikana in the agreement of 27th February, 1861 is 
hardly rent in that sense. It is only a compensation, if anything, 
for use and occupation, and no more. That is not “rent” in the 
sense of the Tenancy Act. There is besides no evidence that 
this was a compensation for use and occupation, It is the revenue 
payable by them. The examination of the record-brings put the 
fact that the rights of the holders of these plots are heritable and 
transferable. In the matter of payment they were héld to have 
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Cıvıl a special privilege, and they did not satisfy the requirements of 


1915 the Tenancy Act as to their being tenants. Consequently they 
KULSUM- ; i i 
uUN-Nissa that they were proprietors, and as this case is a second appeal 


Dace it is not open to the appellant to go behind the finding. 

NATH In the second place these holders occupied the position of 
persons described in section 53 of Act XIX of 1873. In all the, 
several proceedings from 1861 downwards what happened was 
that the settlement officers made such arrangements as secured 


are proprietors. Besides this the court below has found asa fact 


these persons “in possession of their existing rights or of an 
equivalent thereto” within the purview of Cl. (c) of section 56. / 
They were regarded as persons with whom settlement could not 
be made ; they were found to be in possession of heritable and 
transferable rights, and as such their position was maintained: 
: There can be no doubt that these persons were something more 
. than mere tenants. They are therefore “inferior proprietors.” 
Tt is submitted that the view qf the court of appeal below is justi- 
fied by the facts and the evidence on the record and is in confor- 

mity with the considered opinion of a Bench of this Court. 


Motilal Nehru, in reply.—The obvious answers to the conten- 
tions of thé respondents are (1) the transfers relied on are more 
or less of recent dates. No custom can arise unless it has 
immemorial origin. By ‘once or twice acting’ in contravention 
of “the law no person can create a custom, Mr. Stoker did not 
record a custom of transferability but made a note of a fact. (2) 
Section 54 and the following:sections of the Land Revenue ; Act 
of 1873eassume that the persons enumerated therein must be 
proprietors, but the proprietary rights of these persons have all 
along been consistently negatived ; consequently those sections 
eannot apply. The judgment of the High Court also makes the 
mistake that settlement was made with these persons in 1838, but 
the record shows that it was otherwise. It is, therefore, submitted 
that the suit should be dismissed as these persons are tenants who 
have been wrongfully dispossessed within the meaning of section 
79 of the Tenancy Act. 


The following judgments were deliverefl. 


Piggott, J. PIGOTT, J.—In this case the defendant appellant is the sole 
proprietor of Mauza Danpur in the Bulandshahr district, The 
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plaintiffs respondents are residents of that village. Their suit was 
for recovery of possession in respect of a particular plot of land, 
one bigha 16 biswas in area, ‘situated in this village, from which they 
alleged themselves to have been wrongfully ejected by the defen- 
dant. The precise date of the alleged dispossession is not given 
in the plaint, but the plaintiffs dated their cause of action from an 
adverse decision of the Revenue Court on the question of mutation, 
The dispossession clearly took place somewhere towards the close 
of the year 1909. The case as stated in the plaint may be sum- 
marised thus. The plot of land in question was originally owned 
. by one Param Sukh, from whom it descended to his grandsons, 
Baldeo Das and Tula Ram. Tula Ram predeceased Baldeo Das 
and the latter died somewhere about the year 1885. The plaintiffs 
are distant cousins of Baldeo Das and Tula Ram, claiming descent 
from Durga Das, own brother of the father of the said Baldeo Das 
and Tula Ram. The plaintiffs nevertheless asserted that they 
were members of a joint undivided, Hindu family with Baldeo Das 
and Tula Ram, so that the plot of land in question passed to them 
by survivorship on the death of Baldeo Das. They admitted 
however that, in the village records, whatever rights had belonged 
to Baldeo Das were entered after his death as belonging to Mu- 
ammat Sundar, the widow of his predeceased brother, Tula Ram, 
ey said that this was done with their consent “ for the consola- 
” of this lady. In the plaint as drafted they clearly intended 
im that Musammat Sundar was not really in possession, 











far-as she enjoyed a Hindu widow’s right of main- 
e joint family property. Musammat Sundar died 
“the defendant, as proprietor of the Mahal, 
in suit. The defendant’s claim was 






dar’s possession. at any rate, wasa 
it escheated to the proprietor of 
~adar left behind her no heir 

Tenancy Act (Local Act 
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"plaintiffs really managed Musammat Sundar’s affairs for her and 
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that if the lady was in fact in possession in own right, then 
her rights were those of a Hindu widow and the property came to 
the plaintiffs on her death as the nearest „surviving reversioners of 
her husband, The nature of the defence set up has already been 
sufficiently indicated. Before issues were fixed in the court of 
first instance the learned Munsif found it advisable, to. examine 
the plaintiff Chaube Dauru Nath, who made a statement on the 
roth of February 1913 on behalf of himself and of the other plain- 
tiffs. This statement was obviously interpreted by the learned 
Munsif as considerably modifying the pleas taken in the plaint. 
It has been read to us in detail, and I think the learned Munsif 
was substantially right in so regarding it. Undoubtedly the 
plaintiff Dauru Nath was anxious to hedge as far as possible and 


f 


to evade the attempts made by the court while he was under 
examination to tie him down to definite pleadings of fact on 
certain points. In substance however he did admit that Musammat 
"Sundar obtained actual possession in 1885, on the death of Baldeo 
Das, and that she was in possession for twenty-four years until her 
death. He went on to explain that he himself and the other 















claimed to have been in joint cultivation with her of the land in 
suit. He said that the court might regard his position with respec 
to this cultivation as that of a servant or as thaf of a partner ; 
I have no doubt he did intend to plead that he was sharing i 
cultivation of the holding at the time of Musammat S 
death, within the meaning of section 22 of the Agra 
The learned Munsif proceeded to fix a number 
he decided only two. The first of these wa 
Sundar held the disputed plot in villa 
tenant or as an absolute owner.” 
justified by the fact that the pl 


before the court had admitte 
had practically abandoned 
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This finding in itself was not conclusive against the plaintiffs, Civin 
unless and until the court had gone on to determine the question 1918 
of their alleged sharing in the cultivation of the holding at the Peon: 
time of Musammat Sundar’s déath. This the learned Munsif did  un-nissa’ 
not do, but he proceeded to take up another issue stated by him  paure 


in the following terms. “Whether the suit is cognizable in the NATH 
Civil Court.” The issue is not very happily framed. The suit as . Piggott, J. 
brought was based upon a claim of propriétary rjght, and was 
undoubtedly cognizable in the Civil Court. Nevertheless it is 
sufficiently clear what the learned Munsif meant by this issue and 
what he has actually found in respect of it. If Musammat Sundar 
was an occupancy tenant of the land in suit the plaintiffs, suppos- 
ing that they proyed their case so as to give them a right to 
succession under section 22 of the Tenancy Act, would have to 
prove that they were joint in cultivation with this lady at the time 
of her death, They were subsequently ejected by the defendant, 
zemindar. They were therefore in the position of tenants ejected 
by the land-holder otherwise than in accordance with the pró- 
visions ‘of the Tenancy Act. That ejectment would give them a, 
right of suit for recovery of possession and for compensation under 
section 79 of the same Act, and inasmuch as they possessed that 
ight of suit, the provisions of section 167 of the Tenancy Act 
(read with reference to section 79 aforesaid ana serial number 30 in 
group (c) of the suits specified in the 4th Schedule to the same Act) 
would debar the plaintiffs frém bringing a suit for recovery of 
possession in the Civil Court. This is what the learned Munsif 
obviously intended to find and has in ‘substance found jand he 
dismissed the plaintiffs suit accordingly. The latter appealed and 
I shall have a few remarks to make presently regarding the posi- 
tion-taken up by them in the memorandum of appeal, At present 
what I wish to notice is that, in the interval between the filing of 
the appeal and its determination, there had been a decision by this 
Court in S. A. No. 1456 of 1913, decided pn the 17th of July 1914. 
This decision was laid before the lower appellate court and obvi- 
ously determined the result of the appealin that court. It was 
another suit from the same village and the present defendant ap- 
pellant as proprietor of the village was a party to it. The other k 
parties were different, and it has never been suggested that the 


decision had in any way the effect of res judicata upon the present 
xu IIQ 
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litigation, ‘It was however a decision respecting a plot of land 
held on substantially the same tenure as the land in dispute in the 
present case. The point for determination however was not quite 


' the same in the suit which resulted in S. A. No. 1456 of 1913. The 
: holder of the land had mortgaged it. The mortgagee brought a 


suit upon his mortgage obtained a decree brought the mortgagor's 


„` rights to sale and purchased them himself. While these proceed- 


ings were going on the mortgagor relinquished his rights, whatever 
they might be in favour of the proprietor of the village. On the 
strength of this relinquishment the proprietor ‘succeeded in ob- 
taining possession. The suit was by the mortgagee auction pur- 
chaser for recovery of possession. The point which the court had | 
to determine was whether the rights of the mogtgagor in the pro4 
perty in suit, whatever those rights might be, were or were not 
transferable. In that case the finding of the lower appellate couft 
had been that the mortgagor’s rights were those of an occupaney 
‘tenant and were not transferable. In appeal this finding was 
treated by this Court as a mixed question of law and of fact. he 
learned Judges who disposed of the appeal set forth in their judg- 


“ment a statement of what were represented to them as being 


admitted facts with regard to the previous history of the land in. 
suit. From those facts they drew an inference, as a point of law, 
that the rights of the mortgagor in the land theh in question were 
proprietary rights, that the payments which the mortgagor had 
admittedly been making to the proprietor of the village could not 
properly be described as “rent” within the meaning of the defini- 
tion in section 4, clause (3) of the Tenancy Act, and that conse- 
quently there was no question of the existence of a tenancy, but 
the rights of the mortgagor being proprietary rights were transfer- 
able. On these findings the plaintiffs suit was decreed. In the 
present case the learned Subordinate Judge has accepted this 
decision as a ruling laying down principles on which he was bound 
to act. He does not seem to have considered whether the recital 
of admitted facts in the decision of this Court to which he was 
referred as a ruling did or did not agree with the facts alleged by 
the parties and proved by the evidence inthe present case. He 
did however give a brief recital of certain facts regarding the pre- 
vious history of the land in suit, which is correct enough as far as 
it goes, On these facts he recorded a finding in the following 


e 
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terms : “that Param Sukh and Baldeo &c., were not occupancy or Cıvıl 


non-occupancy tenants of the disputed plot but that they were 1915 
owners thereof. The so-called rent which they have been paying is KULSUM. 
in reality the Government Revenue and cesses.” He went on to UN-NISSA 
say that “even if those persons be supposed not owners of this vi 
land, they could not be said to belong to any of the classesof  NatH 
tenants specified in section 6 of the Tenancy Act.” He found that Piggott, J. 
they were “something more than tenants,” and that their rights 

were transferable as well as heritable. On these findings he held 

that the suit was not barred by section 167 of the Tenancy Act, 


opinion however that there remained other issues which ought to 

a tried out before the suit could either be decreed or dismissed, 

He accordingly treated it as having been dismissed by the court 

of first instance upon a preliminary point and remanded it to that . 
court under Order 41, Rule 23 of the Code of Civil Procedure for 

decision on the merits. The defendant comes to this Court in apf 

peal against this order of remand. 


(a was maintainable in the Civil Court as brought. He was of 


Two comments may be made at once on the finding of the 
learned Subordinate Judge. The first is that a finding to the effect 
that the rights of Param Sukh and Baldeo in the land in suit were 
roprietary rights was scarcely open to the learned Subordinate 
dge in appeal, «I have carefully considered the memorandum of 










al presented to that court by the plaintiffs and it seems ¢lear 

that the claim of proprietary rights was abandoned and was 
ntended to be pressed in the court of first appeal. In the 
paragraph the plaintiffs stated their case to be that Baldeo e 
as had held “ transferable rights of occupancy ” in the land in 
dispute. In the second paragraph it is pleaded that Musammat 
Sundar was not a mere tenant under Act II of Igor “ the afore- 

said land has nothing to do with Act II of 1901.” There is 
nothing else in the memorandum of appeal to modify the posi- 

tion here taken up. The finding therefore which was really open 

to the lower appellate court was the alfernative finding that the 
plaintiffs are something more than tenants, and this finding is 
based upon certain fiwding of fact and an inference drawn there- 
from. The finding of fact is that the rights possessed by Param ° 
Sukh and Baldeo were transferable as well as heritable. The 
inference drawn therefrom is that persons possessing such rights 


Piggott, J, 
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cannot be tenants within the meaning of that word as used in what 
for the purposes of this case is the critical section, namely, section 
79 of the Agra Tenancy Act. It is clearly open to us therefore to 
reconsider this question of the existence or otherwise of a tenancy 
as a mixed question of law and of fact in the present appeal. 


The other comment which may be made at once on the finding 
of the lower appellate court is that it does not warrant the further 
decision of tht learned Subordinate Judge to the effect that the 
suit is not barred by section 167 of the Tenancy Act. The finding 
is limited to “ Param Sukh and Baldeo &c.” Ido not quite under- 
stand what the learned Subordinate Judge meant by “ &c. ” but it / 
is clear that he did not consider the question of the rights of’ 
Musammat Sundar. The defendant no douBt contended that 
Param Sukh and Baldeo and all other holders of similar tenures 
in this village were nothing more than occupancy tenants, but for 
«the purposes of this suit she raised most distinctly a further plea 
as to the position of Musammat Sundar. She pointed out that 
under no apparent principle of law could Musammat Sundar have 

esucceeded by inheritance to the rights of Baldeo Das, the brother 
of her deceased husband. From this the defendant desired to 
contend that the possession of Musammat Sundar at any rate wa 
merely permissive on the part of the zemindar and that, althou 
she was an occupancy tenant of this land at the time of herd 
she had only become so under the ordinary law in virtue 
long possession. This point was not determined by the ; 
appellate court, although it required to be determined before 
could bêa definite finding on the question whether the suit PIs; 
was not barred by section 167 of the Tenancy Act, fa Med 
The question therefore to my mind is whether we oug} o} 
aside the order of remand as passed and substitute for thee, 
an order fixing necessary issues for preliminary deter 
under the provisions of Order 41, Rule 25, of the Code 
Procedure, or whether, while setting aside the order of th 
appellate court, we are in a position to affirm, on the reco t 
stands, the decision of the first court dismissing the suit. ie 
whole l incline to the latter alternative, and I do so because on 





the facts established by the evidence it seems to me to follow as an 
inference of law that the rights, not only of Musammat Sundar, 
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but of Baldeo Das before her, in the land in suit were at any rate Civit 
no higher than the rights of “tenants” within the meaning of that 1915 
word as used in section 79 of the Agra Tenancy Act. The land in KULSUM- 
suit formed part of some 300 bighas of land in this village the pre- UN-NISSA 
vious history of which has been laid before us at considerable DioRT 
length. In dealing with this history we have to remember that NaTH 
the revenue records of the Bulandshahr district perished during Piggott, J. 
the Mutiny, and that the information available as to events prior 
to 1857, is scanty. It appears however that in the year 1838 these 
300 bighas were in the possession, as separate plots of land, of a 
number of persons who claimed to hold the same as muajfidars 
une: a grant anterior to the establishment of British rule in the 
oe in question. There was an enquiry of some sort anda 
ecision was come to adverse to the claims of these muajidars. The 
muafi was resumed and the land was ordered to be assessed to è 
revenue, So much of it as was not covered by groves was to be 
assessed at once and the groves were liable to assessment by* 
degrees as they lost their character as such. In the judgment of 
this Courtin the connected suit to which reference has already 
been made, it is stated as one of the admitted facts that when the* 
muafi was thus resumed it was settled with the mxajfidars. This 
is certainly notan admitted fact in the present case so far from its 
being an admitted fact, the evidence to the contrary seems to me 
: perfectly clear, The plaintiffs respondents reply upon an expres- 
sion used in a petition presented to the settlement of 1861 which 
speaks of the muafi land as having been included in the salsa 
and settled with the owner of the village “in the course of the . 
settlement now current.” The inference sought to be drawn from 
this is that the land was so included and so settled for the first 
time in 1861. l am satisfied that the words will not bear that 
interpretation. They mean that the land had been so included 
and so settled during the currency of the settlement which was 
being revised in the year 1861, and thatthe land was included in 
the £4a/sa and settled with the proprietor vf the village in conse- 
quence of the order of resumption passed in the year 1838. At 
two subsequent settlements the question of the rights of these 
et-muafidars came up’ for determination. In 1861, and again in 
1888, the ex-muajfidars claimed to be proprietors and to be settled 
with as such. In both years the decision was against them, They 
were excluded from the &Aewad of the village and ordered to be 
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CIVIL recorded as maurusi tenants in 1861, and as Aashtharan dakhilkar 
1915 in 1888. Another fact stated as one of the admitted facts of the 
Kursum- Case in the judgment of this Court in S. A. No. 1456 of 1913 
un-NissA “is that, in the settlement of 1861, the transferable rights possessed 
Dead by these ex-suajfidars were expressly recognized by the settlement 
NaTH officer. This is not an admitted fact in the present case, and there 


Piggott, J. is no evidence on this record to prove it. The proceedings of the 
year 1861 neef to be carefully considered, There was first of alla 
proceeding with regard to the drawing up of the AAewat, which 

> resulted in a decision that the er-muafidars were not entitled to be 
recorded in the &kewat, After this decision had been arrived at, 
there was a question as to the preparation of the yam«dbandt. This 
involved a variety of questions, such as the nature of the tenancy 
to be recorded in respect of these former muaf lands and the rent 

e to be assessed thereon. These questions were settled by agreement 

, between the parties, and largely on the strength of a petition pre- 
sented by the authorised agent of the proprietor of-the village, 
Great stress was laid on the wording of that petition by the learned 
Judges who decided the connected case. It does notseem to mein |: 

j any way inconsistent with the rest of the evidence in the case, or 
with the fact that the ex-muajfidars were recorded as occupancy ten- 
ants of these lands at the settlement of 1861. The petition of the ne 
prietor of the mahal, after reciting the facts regarding the resugnp- 
tion of the ##uafi grants and the settlement of these lands with the 
said proprietor, goes on to say that, out of consideration for the long 
possession of these former muajidars, he has come to an agreement 

. with them that they shall only be required to pay him the land 
revenue assessed on these lands together with a per centage which 
he speaks of as “a haq malikana”. If stress is to be laid on these 
words on behalf of the respondents, it is only fair to the other side 
to notice that the petition of the land-holder’s agent expressly is 
that the money thus payable be recorded in the rent roll, that is 
to say inthe jamabandi. This is in fact what was done at that 
settlement. The ex-muafidars were recorded as occupancy tenants 
holding at a rent representing the land revenue payable on these 
plots čus 10 percent, The question wag raised again at the 

. settlement of 1888, and it is to be noted that Musammat Sundar 
herself” appears as one of the persons who raised this question, 
In the settlement of that year again, the petition of the crmuafi- 


| ‘ih 
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dars ‘claiming proprietary rights and asking for a settlement 
direct with them was disallowed, The settlement officer how- 
ever seems to have felt, some difficulty about these ex-muafidars. 
and to have regarded them,as occupying a status: of a somewhat 
peculiar kind. He directed that they should be recorded as 
occupancy: tenants; but he appended to that order a- direction, 
which was in fact carried out, to the effect that in the village 
record of rights there should be a note made to the effect that 
these ex-muafidars, of whom a detailed list was given were occu- 
pancy tenants holding at privileged rates and that they had 
transferable rights in their holdings. It seems to me that this is 
ractically all the evidence in the case with which -we have to 
eal, and the real question to my mind is simply whether the 
payments which these ex-muafidars have during all these years 
been making to the proprietor of the mahal do or do not amount 
to rent .within the meaning of the definition in section 4 cl. (3), 
of the Tenancy Act. The money thus payable hastbeen directed 
to be recorded as rent at two consecutive settlements, In face of 
the refusal of the proper authorities at both those’ settlements to, 
recognize any sort of proprietary rights in these ex-muafidars it 
eems to me impossible to hold that the payments which they 
were to make to the proprietor of the mahal represented anything 
more than what the settlement officer in 1888 had held it to be, 
namely, a special or privileged rate of rent. The contention 
before us on behalf of the respondents was that the proceedings 
in 1861 and in 1888 should be treated as having been a sort of 
sub-settlement with the ex-muafidars, under tbe provisions of 
sections 53, 54, 55 and 56 of thé Land Revenue Act then in force, 
Act No. XIX of 1873. Special reliance is placed upon the pro- 
visions of section 56. If I thought it could reasonably be 
contended that the settlement officer in 1888 had recognized that 
these ex-muafidars possessed proprietarye rights of some kind in 
the lands in their possession, I should have been prepared to hold 
that as a matter of law, it is not impossible under these provisions 
of the Land Revenue Act for a settlement officer to recognize 
certain persons as holdihg a status substantially analogous to that 
of sub-proprietors in Oudh. It seems to me however that the 
settlement officer in 1888 followed, even though it may have been 
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CIVIL with reluctance, the precedent set by his ancestor in 1861 in 
1915 refusing to recognize the existence of any kind of proprietary 
. . e 
eee rights in these ex-muafidars, f 
UN-NISSA The other principal point urged upon us on behalf of the 
v. i , 
DAURU respondents is that we ought not to have regard exclusively to 
NATH 


ti the definitions of rent, land-holder, and tenant in section 4 of the 
Piggott, J. Tanancy Act, but we ought to.consider further the classification 
of tenants giyen in section 6 of the same Act. As I understand 
the position the respondents wish us to record definitely, one 
way or the other, a finding whether the rights possessed by 
these ex-muajfidars were or were not transferable, and if we find 
that the rights were transferable, then to hold that this fact alone 
makes it impossible for them to be tenants within the meanin 
of the Tenancy Act. When -the settlement officer in the vear 
° 1888 was considering substantially this very question, it was 
urged upon him that he ought not to make any entry of a custom 
“under which the er-muafidags had transferable rights in their 
holdings, because such a custom would be in contravention of 
„Statute law, on this he remarked that it might be for the courts 
hereafter to determine whether the statute law, beginning with 
the Rent Act of 1873, had or had not taken away ` from these par- 
ticular tenants the rights of transfer which they previously enjoyed 
or whether it was not possible that, in spite of the statute law, 
there should be a body of occupancy tenants who by reason of 
the manner in which their tenancy had come into existence and 
had been recognized by the proprietor of the mahal, had succeeded 
in acqujring and retaining transferable rights in spite of the statu- 
tory prohibition. In any case the settlement officer said, “I shall 
record the existence of custom if I find it fully established” and 
be proceeded to do so, eIn the view which I take of this case it 
is not necessary for us here to determine this question of the trans- 
ferability of these holdings. It is possible that they are not 
transferable ; but to my mind it is conceiveable that they may be 
transferable and that their transferability may be established here- 
‘after by other decisions besides the one of this Court in the con- 
nected suit to which I have already referged. I am of opinion 
° however that even though it were proved that, by reason of special 
local custom or of the previous history of these holdings and of 
the manner in which they came into existence, the tenants there- 
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of have retained transferable rights, they would nevertheless con- 
‘tinue to be “tenants” within the meaning of that word as defined 
in section 4, and as used in section 79 of the Tenancy Act. For 
. these reasons, in my opinion, the proper order for us to pass is one 
setting aside the order of remand passed by the lower appellate 
court and restoring the order of the first court dismissing the suit 
with costs, 


CHAMIER, J.—I too am of opinion that this appeal should be 
allowed and the suit dismissed. 1 desire to add only a few words 
with regard to what took place in 1838 and the coritention that 
the holding is transferable and therefore the persons entitled to 
“Ait are.not tenants within the meaning of the Tenancy Act. The 
azetteer shows tliat the pargana in which the land now in ques- 





tion lies became part of British Indian or about the year 1803. 
Between that year and 1838 there were several settlements in the 
district. Regulation after Regulation had been passed for thé 
purpose of ascertaining the nature and extent of muafi grants in 
-the province. Arrangements had been made to have all such 
grants entered in a register and every effort had been made'té 
induce persons claiming to hold as muafidars to come forward 
` with their claims. When the claim of the holders of the land now 
. in question was pyt forward in 1838 it was summarily rejected, 
. both because the claimants were unable to produce any document- 
ary evidence, and also because the alleged muuafi grant had not 


“ . been entered in the prescribed: register. Most of the old records 


have disappeared, but it is clear to me from the extracts from 
records of 1861 which ‘have been put in evidence that fhe court 
in 1838 not only decided that the claimants were not entitled .to 
hold the land as muafidars but went on to settle the land with the 
_ zemindar of the village, and it appears that as long ago as 184% 
or 1843 the holders of ‘the land in question were recorded as ten- 
ants. It is important, I think, to remember that.in 1838 a 
person holding under a s#uafi-grant whitch the Government dec- 
, lined to recognize was presumed to be the proprietor of the land 
until some one else was able to establish title against him. It is 
“also important to notite that Regulation VII of 1822 contajned 
provisions for the recognition and recording of persons found to 
be holding. heritable and transferable proprietary rights in a mahal 
RIT TIER 
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CIVIL in subordination to the zemindar and those provisions were 


1915 repeated and amplified in section 53 to section 56 of Act XIX of 


1873 and again in section 75 and the.following sections of the 


KULSUM- ; : 

UN-NISSA present Land Revenue Act. Notwithstanding the presumption 
DAURU referred to above and the existence of these provisions from before 
NATH 1838 up to the present time no official has recorded the holders 


Ohamier, J, of these lands as being entitled to heritable and transferable pro- 
prietary righte in subordination to the zemindar of the village. 
The holders of these lands have all along been recorded as here- 
ditary tenants holding on favourable terms. It seems to me 
that if we were to hold that they were proprietors of the land, w 
should be setting aside all that has been done regarding thesė 
lands since 1838. In my opinion itis quite clear that the holders 
of these lands, whatever they may have been prior to 1838, have 
not since that date been proprietors thereof. 


` I now turn to the question of the transferability of the ‘rights 
of tenants. Prior to the Rent Act of 1859 there was no legislative 
enactment recognizing or conferring a right of occupancy upon cul- 
tivators. But the elaborate enquiries which preceded the passing 


of that Act showed that there was a consensus of opinion that 12 ‘ 
years occupancy conferred at least a prima facie right of occup- 
ancy and a provision to that effect was inserted in the Act. But 
that Act left the question of the transferability of tenures unpro- 
vided for. There were numerous and conflicting decisions as to 
the transferability of the rights of occupancy tenants, and to judge 
from a very recent decision of a Full Bench of the Calcutta High 
Court tn Dayamayiv. Ananda Mohan Roy Chandhary(}), the con- 
flict of opinion still continues in Bengal. The Full Bench conclud- 
ed their judgment with the remark “we would only add that 
the uncertainty as to the transferability of holdings has been one 
of the most fruitful sources of litigation and it is urgently neces- 
sary that it should be set aside by the legislature.” Many years 
ago it was held by a Full Benchin Calcutta that an occupancy 
right was prima facie not transferable but could be shown to be 
transferable by custom. ‘That was understood to be the law in 
the ‘North Western Provinces also previous to the Rent Act of 
1873.° In a Circular of the Board of Revenue of 1856, I find 


(1) [1915] I. L R. 42 Cal., 172. 
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the following statement regarding the transfer of occupancy rights. 
“Tt is to be understood that the Government is not opposed to 
the growth in the free course of private transactions of a transfer- 
able cultivating title, and no impediment should be thrown in 
the way of the admission by the zemindars of such title, or of its 
tacit creation, according to the wishes and interests of the parties 
concerned.” Between 1856 and 1873 it came to be recognized 
that the continual transfer of tenants’ holdings wag an unmixed 
evil, and in 1873 the Legislature by section 9 of the Rent Act of 
that year declared that no right of occupancy should be trans- 
ferable by grant, will, or otherwise except in certain specified 
ases. This prohibition was repeated in section g of the Rent 
ct of 1881 and is to be found in an amplified form in the 
esent Tenancy Act. It seems to me quite clear that proof that 
rights of the persons who held the lands-now in question were 


transferable would by no means lead to the conclusion that they 3 


were other than tenants. It may be that it is not open to an occu- 
pancy tenant now to plead and prove that by custom his holding is 


transferable, but, even if he is entitled to do so, it is quite clear | 


. that proof that his holding is transferable will not convert him 
into a proprietor, Iam satisfied that the holders of these lands 
have since 1838 been nothing more than tenants and that what 
they have paid to tHe zemindar has been rent, although the amount 
of that rent has all along depended upon the amount of revenue 
assessed onthe land. The learned vakil for the plaintiffs in the 
present case has relied strongly upon some proceedings of the 
Board of Revenue dated February and March 1892. Thase pro- 
ceedings were held upon an application for revision of an order 
passed by the Commissioner of Meerut on appeal against an order 
passed by the settlement officer. It appears that the settlemente 
officer was asked to fix the rent payable in respect of these lands, 
and hedid so. Mr. Kaye Junior Member of the Board gives a short 
sketch of the previous history of the cage,nd says that the ap- 
plicants were in 1861 found to be tenants with a right of occupancy 
liable to pay only a privileged rate of rent. He says as to the 
first contention advancetl before them, namely, that the applicants 
were proprietors and not tenants “however curious and unusual 
the applicants’ status may be it is unquestionably a fact that 
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they have been declared by judicial proceedings to be tenants and 
not proprietors and that question cannot now be re-opened.” He 
then goes on to consider the rate at which the jama assessable as 
rent should be fixed. In conclusion he says “I would set aside 
the Commissioner’s order and fix rent at 42 per cent of the soil rents 
plus ten per cent.” Mr. Reid Senior Member agreed with him but 
in his opinion the holders of the land were liable to pay local rate 
also. Mr. Reid refers tothe proceedings of the last settlement 
and says “ from the proceedings of the last settlement it would 
appear that the lands were resumed muaf upon which the land- 
lord of the mahal admitted that the szuafidars had acquired a full 
proprietary title with rights of inheritance and transfer. There 
was consequently assessed upon them the Government revenue of 
the land together with a ten per cent malikana@ allowance.” Thi 
is the passage upon which the learned vakil for the plaintiffs h 
relied. We have been unable to find in the proceedings of the 
“settlement to which Mr. Reid refers any admission by the land- 
lord of the mahal that the muafidars had acquired proprietary 
rights in the land. On the contrary it seems to us that the land- 
*lord has all along maintained that the holders were tenants. Even 
ifthe reference to the settlement proceedings by Mr. Reid is 
correct, and will bear the construction put upon it by the plain-’ 
tiffs, his remark does not decide the question.of title. He had 
no-authority to decide that the holders of the land were proprie- 
tors, and it is quite certain that his colleague Mr. Kaye was 
satisfied that they were tenants. In my opinion there can be 
no doubt that the holders of these lands were tenants and paid 
rent as such. I therefore agree that the suit should have been 
dismissed. 


e By THE COURT.—The order of the Court is that this appeal is 
allowed, the order of the lower appellate court is set aside and 
that of the court of first instance is restored with costs, 


S € C Za _ Appeal decreed. 
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GHASI RAM AND ANOTHER 
VErsUus 
MUSAMMAT KISHNA AND OTHERS * 
Limitation—Mortgage— Rights of mortgagee sold at auction—Purchaser from 
anction-purchaser—Limitation Act (IX of 1908), Art. 134, Sch. I. 
A purchaser by private treaty from an auction-purchaser of the rights 
of a mortgagee, is entitled to the protection afforded by Article 134, 
Schedule I to the Limitation Act only if he purchased in the bona fide 
belief that he was purchasing an absolute proprietary title. 
SECOND APPEAL from a decree of Babu Prithwi Nath, Addi- 
nal Subordinate Judge of Bareilly, modifying a decree of Muham- 
d Ziaul Hasan, Munsif of Havali. 


Suit for redemption. 
The facts of the case shortly aretas follows :— 


One Shambhu owned 1} shares out of 6 shares of the right to 
receive offerings at a certain temple. He made a usufructuary 
mortgage of 4 th. share to one Hulasi by a deed, dated the 6th of 
September 1856 for Rs. 65. In execution of a decree against 
Hulasi his mortgagee rights were sold and purchased by one 
Ghasi in April 1877. 

On the 8th of January, 1884, Ghasi sold half of his mortgagee 
rights to one Parshadi, the predecessor-in-title of the defendants 
Nos 1 to 3. By a subsequent sale-deed dated the 11th of Decem- 
ber 1888 Ghasi transferred to one Likhi, the predecessér-in-title 
of the defendants Nos, 4 to 7 not only the mortgagee rights, but an 
absolute interest in the property and put Likhi in possession. The 
heirs of Shambhu brought the present suit for redemption of tle 
mortgage of the 6th of September 1856. The defence was that 
the suit was barred by limitation under article 134 of the Limita- 
tion Act. The court of first instance decreed the suit. , On ap- 
peal the learned Subordinate Judge confirmed the decree against 
the defendants Nos, 1 to 3, but allowed the appeal and dismissed 

the suit against the defendants Nos, 4to 7. The material partion 
of the dude ment of the lower appellate court is as follows e— 
æ S. A. No. 1241 of 1914. 
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“From the perusal of the record I find that Ghasi the pre- 
decessor-in-title of the defendant purchased in auction-sale on 17th 
April 1877 the rights and interest of the mortgagees only, vide 
sale certificate, Exh, A. 48. But the said Ghasi by sale deed 
dated 8th January 1884 sold to Parshadi predecessor of the 
defendants 1-3 half of the rights he had acquired in auction-sale 
and by sale-deed dated 11th December 1888 sold to Likhi pre- 
decessor-in-title of defendants 4-7 not only mortgagee rights but 
as absolute owner of the property sold for a consideration of Rs, 100 
which were paid before Sub Registrar. So far as defendants 
1-3 are concerned their contention that they had acquired the in- 
terest of mortgagor as well as that of mortgagee is incorrect. They 
acquired the rights of mortgagee only. But so far as defendants 
4-7 are concerned their predecessor-in-title Likhi did purchase th 
absolute interest from Ghasi although the latter had purchase 
the mortgagee rights only in auction-sale in April 1877. B 
By virtue of Art. 134, Limitation Act the defendants 4-7 did 
quire adverse possession against the mortgagors by lapse of 
years and the suit brought by the plaintiffs the representatives(— i 
mortgagor 12 years after the purchase by Likhi is time-barred, i 
do not agree with the finding of the learned Munsif that Art, 13 _ 
has no application. This article specifically refers to cases like 
the present where the mortgagee transfers not only mortgagee 
rights but an absolute title in the mortgaged property. In my 
opinion the plaintiffs’ claim to redeem the property as against 
defendants 1-3 should be decreed, but should be dismissed as 
against defendants 4-7.” 

The plaintiffs appealed to the High Court. 

Haribans Sahai (for Gokul Prasad), for the appellants, submit- 
ted that Art. 134 of the Limitation Act had no application to the 
present case. That article applied only to cases where the trans- 
fer was voluntary and not through court. Here Hulasi’s rights 
were sold by auction. He relied on 

(1) Sheo Nath Singh v Mahipal Singh, [1905] 2 A. L. J. R, 234, 
(2) Ahmed Kutti v. Raman Nambudri, [1900] I. L. R, 25 Mad, 

99 (F. B.) s 

* (3), Second Appeal No. 1000 of 1913, decided on the 17th of April 


1915; 
(4) Bhagwan Sakai v, Bhagwan Das, [1886}) I. L. R, 9 All, 97. 
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He also submitted that the words used in the article were 
‘transferred by the trustee or mortgagee’ and in the present case 
the transfer was by the purchaser of the mortgagee rights and so 
this article did not apply. 

[CHAMIER, J.—Will this article apply if the transfer is made by 
the son of the mortgagee ?] 

Yes, but the purchaser of the mortgagee rights will not „be 
called a mortgagee. 

Jang Bahadur Lal, for the respondents, submitted that articler34 
would apply to this case. He relied on 

Husaini Khanam v. Husain Khan, [1907] 1. L. R., 29 All., 471. 
[CHAMIER, J.—I want to hear you on the point whether the 
nding of the Subordinate Judge is sufficient and whether it is not 
ecessary to have a further finding that the purchase by Likhi 
as made in good faith]. 
It was not necessary to have this finding. The words ‘good faith’ 


did not find a place in Art. 134 of the present Act and also in the 


Act of 1877. They were to be found in older Acts, but they had 
been advisedly taken out, He relied on 


Yesuramyi Kalnath v, Balkrishna Lakshman, [1891] I. L. R, 15 Bom. 


583, 585. 
Haribans Sahai, in reply relied on 
Pandu v. Vithu, [1894] I. L. R., 19 Bom., 140, 144, 
and submitted that even under the present Act it was necessary 
that the purchase be made in good faith, 


The following judgment was delivered by 


CHAMIER, J.—This appeal arises out of a suit brought by the 
plaintiffs for’ possession of property which was mortgaged as long 
ago as September 6th. 1856 by Shambhu, under whom the 
plaintiffs claim, to a man named Hulasi. The plaintiffs claimed tg 
be entitled to redeem the mortgage. They said that defendants 
I—7 were owners of the mortgagee rights. Those defendants 
resisted the suit on the ground that they had become proprie- 
tors of the property. In April, 1877, the rights and interests 
of the mortgagee were put up to sale and purchased by one 
Ghasi, In January, 1884, Ghasi sold to defendants 1—3 half the 
rights which he had acquired at the auction-sale, and in Deéem- 
ber, 1888 he sold to the predecessor-in-title of defendants 4—7 
not only the mortgagee rights which he had acquired at the 
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auction-sale but what he represented to be an absolute proprietary 
interest in the property, for a sum of Rs, roo, The suit has been 
decreed as against defendants 1—3 on the ground that they are not 
entitled to the protection of article 134 of Schedule I to the Limi- 
tation Act ; but it has been dismissed against defendants 4—7 on 
the ground that what Ghasi purported to sell to them and what they 
purchased from him was an absolute proprietary interest in the pro- 
perty which they held. Here I may note that they have been in 
possession of the property since December, 1888. This appeal is 
brought only against defendants 4—7. 


It is contended that article 134 does not apply to the case be 
cause defendants 4—7 did not purchase from the original mo 
gagee of the property. It is conceded that a putchaser from the s 
or other heir of the original mortgagee of the property would 
entitled to rely upon article 134, but it is contended that a per 
who purchases from the auction-purchaser of the rights of the o. 
nal mortgagee, is not entitled to rely upon that article. Several 
cases, supposed to bear upon this question, have been cited to me ; 
but on examination they are all found to be totally irrelevant, and 
it is useless to discuss them. I haveno hesitation in holding that’ 
a person who purchases by private treaty from an auction-pur’ 
chaser of the rights of the original mortgageg is entitled to rely 
upon article 134. The auction-purchaser of the rights of -the 
mortgagee steps into the shoes of the mortgagee. Next it is 
contended that article 134 affords protection only to a person 
who purchases property from a mortgagee in the Joma fide 
belief that he is purchasing an absolute proprietary title. The 
words in good faith which appeared in article 134 of the Limita- 
tion Act of 1871 were struck out of that article when Act XV of 


*1877 was passed and do not appear in the present Limitation 


Act of 1908. My view is that the words were advisedly struck 
out in order to puta stbp tothe instituting of enquiry into the 
knowledge or state of ththd of a purchaser òf the property. That 
was the view expresséd by Mr. Justice TUDBALL in Dal Singh 
v. Gur Prasad (l) and it is said to have been repeated by him 
inan unreported decision by him in S. A’ No. 547 of 1914. The 


case i$ referred to in a judgment of Mr, Justice PIGGOTT but a 


(1) 12 Oudh Cases page 84. 


VOL, XIII] HIGH COURT 881 


-wrong reference is given, the case actually referred to being a 
suit for restitution of conjugal rights. But it seems that this 
Court has in several eases either held or assumed that not- 
withstanding thealteration in the language of article 134 the 
purchaser must show that he purchased in good faith. There 
seems to have been some difference of opinion on the subject in 
the Bombay High Court. See Yesu Ramji Kalnath v. Bal Krishna 
Lakshman (1), and Pandu v. Vithu (3). Sitting as.a single Judge 
I must follow the decisions of this Court and I therefore, direct 
that the record of this case be returned to the lower appellate court 
| for a finding on the question whether the predecessors-in-title of 
defendants 4—7 purchased the property now in their possession 
rom Ghasi in the.dona fide belief that they were acquiring an 
bsolute interest in the property. Further evidence may be admit- 
d. Ten days will be allowed for. objections on return of the 
ding. . 
J. B. L. ’ Issue remitted. 
(1) [1887] I. L. Rẹ 15 Bom, 583. (2) [1891] 1. L. Rọ, 19 Bom. 140. 
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RAJ MANGAL MISIR AND OTHERS (Plaintiffs) 
VETSUS 


MATHURA DUBAIN AND ANOTHER (Defendants)* 


Evidence Act (I of 1872), sections 33, 70—Proof of execution and attestation— 
Suit on mortgage. 

The “ admission” referred to in section 70 of the Evidence Act is an 
admission in the course of the suit itself, for example, made in the plead® 
ings or by a party himself in his examination. The certificate endorsed 
by a Registering officer upon a document which requires registration is 
evidence that all the provisions of the Registration Act have been duly 
performed, and is no evidence of an admission made by the executant. 

A suit was brought for sale on a mortgage. A witness was produced 
who stated that he was the sole surviving attesting witness and he swore 
that the mortgagor haf executed the deed. A decree was passed ex-parte 
in favour of the plaintiff. Subsequently the ex-parte decree was,set aside 
at the instance of the mortgagor’s widow. When the ex-parte decree was 

* S. A. No. 888 of 1914. 
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CIVIL set aside the surviving attesting witness too had died. A witness was pro- 
duced to prove the attesting witness’ hand-writing. This he failed to prove. 


Ig! bane y 
ae Both the courts below dismissed the ‘suit on the ground that the bond 
RaJMANGAL had not been proved. It was contended in second appeal that the deposi- 
MISIR : F i : : . 
>. tion of the attesting witness in the ex-parte proceedings should be admitted 
MATHURA and that the registration endorsement was proof of the admission of the 
DUuBAIN mortgagor: Held that the deposition of the attesting witness was not ad- 


missible having regard to section 33 of the Evidence Act, and that the 
registration endorsement was no proof of the admission of the executant 
as required by section yo of the Evidence Act. 


SECOND APPEAL from a decree of E. E. P. Rose Esq., Addi- 
tional Judge of Gorakhpur, confirming a decree of Munshi Harban- 
dhan Lal, Subordinate Judge. 


Suit for sale upon a mortgage. 
The facts appear from the judgment. 


On the date of the ex-parte decree one Baldeo a marginal wit 
had proved the bond in suit, his own signature as well as that of the 
*executant Bandhu Dube since then he has died. His evidence 
should be held admissible as against both the defendants, especially 
as against defendant No. 2 who never applied to have the decree 
set aside and who never proved non-service of summons and 
who therefore had both a right and opportunity to cross-examine, 


If section 33 of the Evidence Act precludes the admission of 
Baldeo’s statement as against the defendant No, 1 the widow, 
then seetion 70 of the Evidence Act completely covers her case, 


The Registrar's endorsement on the back of the document 
contains the admission of Bandhu Dube of the execution of the 
deed by him. The endosement proves itself under section 60, 
clause (2) of the Registration Act. The section says the facts 
mentioned in the endorsement have occurred as therein mentioned. 
The endorsement says Bandhu Dube came and admitted execu- 
tion of the document. This must be held to have occurred as 


mentioned therein. i 
e 


An admission ante litem motam is at least as good an admis- 
sion as one made in the course of the trial. He referred to 


vot. xi) HİGH COÜRİ 883 


Ameer Ali and Woodroffe’s Evidence Act, ed. 5, notes to sec- 
tion 70. l 

swar Saran (for whom Kailas Nath Ketels for the respondents 
was not called on to reply. 

The judgment of the Court was delivered by 

RICHARDS, C. J.—This appeal arises out of a suit on foot of 
a mortgage, dated the 3rd of February 1888. The original amount 
secured was Rs. 251. The amount claimed for principal and 
interest is Rs. 1384. There is no allegation of any payment upon 
foot of principal or interest from the time of the execution of the 
deed, and the suit was not instituted until the loth of August 1909, 
that is to say, in or about twenty-one years after the alleged exe- 
cution of the mortgage. Defendant No. 1 is the widow of the 
lleged original mortgagor one Bandhu Dube. Defendant No. 2 
alleged to be a subsequent transferee at an auction sale held 









foot of another mortgage alleged to be puisne to the mortgage 
suit. An et-parte decree was obtained on the 3oth of Novembet 
This ev-parte decree was set aside on the zīst of Janu- 
ary 1913 on the application of Musammat Mathura, the plaintiff 
No. 1 who satisfied the court that she had not been served witif 
the process. When the court was granting the decree ex-farte, a 
witness of the name of Baldeo was produced who stated that he 
was the sole surviving attesting witness to the mortgage and that 
he had seen the bond executed by Bandhu. He identified.the 
signature of Bandhu and his own. The er-parte decree having been 
set aside, as already stated, the plaintiff was called upon to prove 
his case as in a contested suit. Meanwhile Baldeo had died. A 
witness was produced who attempted to prove that the Signature 
of Baldeo was in the hand-writing of the latter. He was unable 
to say that he had ever seen Baldeo write or that he had ever 
received documents purporting to have been written by Baldeo 
in answer to documents written by him or that documents written 
by Baldeo had in the ordinary course of business been habitually 
submitted to him. In other words he Was unable to say that he 
was “acquainted” with the hand-writing of Baldeo. Under these 
circumstances the court of first instance held that the plaintiffs 
had failed to prove the mortgage sued upon and dismissed the Suit. 
The lower appellate court confirmed the decree of the court of 


oa 


first instance. 
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In second appeal to this Court it has been contended that the 
evidence of Baldeo given at the time the ex-parte decree was 
granted should have been admitted as evidence of the due exe- 
cution of the document. Section 33 of the Evidence Act provides 
amongst other things that the evidence given by a witness ina 
judicial proceeding is relevant for the purpose of proving ina 
subsequent judicial proceeding, or at a later stage of the same 
judicial proceeding the truth of the facts which it states when the 
witness is dead. Itis under this section that the appellants con- 
tend that the evidence of Baldeo should have been admitted by the 
courts below. There is, however,a proviso to the section that 
before the evidence of a deceased witness can be admitted it must 
be shown that the adverse party in the first proceedings had the 
opportunity of cross-examination. So far as Musammat Mathur. 
is concerned it is clear that she had no such opportunity, {t havi 
been found by the court that she was never served with the proce 
‘prior to the granting of the ex-parte decree. It is contended t 
as defendant No. 2 did not apply to have the ex-parte decree 
aside it must be taken that he had an opportunity of cross-exami61 
Ing the witness. The affidavit of the process-server made in tut 
absence of defendant No. 2, when the suit was first instituted, yo 
relied on. In our opinion this is not sufficient. If it was intended . 
to use the statement of Baldeo as evidence against defendant No, 2, 
it would at least have been necessary to prove by the oral evi- 
dence of the witness who had served him with the process, or the 
fact of service, It was not sufficient to refer to the ordinary 
affidavit of service made by the process-server. It is unnecessary 
to decide whether if the process-server had been produced, his 
evidence would have been sufficient to entitle the plaintiffs to put 
the evidence of Baldeo but it seems to us clear that without the 
evidence of the process-server the evidence of Baldeo was not 
admissible against either of the defendants, There was no evi- 
dence of the execution or'due attestation of the document sued 


upon, 

It was next contended that the certificate of the Registrar 
endorsed upon the bond proves an admissiog by Bandhu that he 
executed the document, and reliance is placed upon section 70 of 
the Evidence Act. This section provides that the admission of 
a party to an attested document of its execution by himself shall 
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be sufficient proof of its execution as against him, though it be a Civil 
document required by law to be attested. Itseems to us that 1915 
the admission referred to irf this section is an admission in the RAJMANGAL 


course of the very proceedings, for example, made in the pleadings MISIR 
or by a party himself in his examination. The contention is that MAHORA 
the certificate contains an admission by Bandhu and that under DUBAIN 
the provisions of section 6o, clause (2) the certificate of the Regis- Richards, C.J. 
trar is sufficient proof that Bandhu made the admission. Inour 

opinion this contention goes much too far. The certificate endorsed 

by the Registering officer upon a document which requires regis- 

tration is evidence that all the provisions of the Registration Act 

ave been duly performed. 


It may be said that the. plaintifs have been somewhat unfor- 
nate. They have themselves to blame in the first place because 
waited so long before instituting their present suit, But for . 
period of grace allowed by the recent Limitation Act the suit, 
ld have been barred by time..If the finding of the court 
w was correct that the defendants or at least one of them was 
not duly served this also was the fault of the plaintiffs, 


i 
X 
N 


The appeal fails and is dismissed with costs. 
Appeal dismissed. 


886 HIGH COURT fA. L. J. R. 


Civit PARTAP SINGH AND ANOTHER (Plaintiffs) 

PE UErSUS , 

TES DHUM SINGH AND ANOTHER (Defendants) * 
vad Right of user—License to use land of another, coupled with grant—Revoca- 
Knox, J. tion of license-—Hasements Act (V of 1882), section 60. 


Where a license coupled with a transfer of property is granted the 
transferee of the licensor is entitled to revoke such license. 
The law on the subject is the same after the passing of Act V of 1882. 
Wood v. Leadbitter, 13 M.and W., 838, followed. Prosonna Coomar 
Singha v. Ram Coomar Ghose, I. L. R., 16 Cal., 640, referred to. 
SECOND APPEAL from a decree of D. Dewar Esq., District 
Judge of Saharanpur, reversing a decree of C. H. B. Kendall Esq. 
Subordinate Judge of Debra Dun. 
Claim for recovery of money. ° 
The court of first instance decreed the claim in part, 
The lower appellate court modified the decree, 
Plaintiffs appealed. 
Nihal Chand, for the appetlants, 
S. A. Haidar, for the respondents. 
The following judgment was delivered by 
Knox, J.—The plaintiffs are the appellants in this Court. They 
come to court as zamindars ofa village in Dehra Dun. They 
say that the defendant Dhum Singh is a tenant of certain plot of 
land in that village, that the defendant Dhum Singh and his son 
Balbir Singh members of a joint Hindu family have ent down a 
number of dokat trees which stood on the land belonging to the 
appellants. They prayed fora decree for Rs. 50 on account of 
the price of trees cut down, Rs. 25 as actual and deterrent damages 
and for perpetual injunction restraining the defendants from in- 
terfering in any way in future with the jungle. The respondents 
‘plead that there is a custom whereby the tenants are authorized 
in this village to use the jungle of the zamindars, They say that 
they have all along cut wood from the said jungle for their own 
use and stored it. This«cutting is confined to £okat trees which 
I understand to mean trees mainly used for firewood. Both the 
courts have found the custom set up by the respondents not 
proyed, Behind that finding in second appeal I cannot go. At 


Knox, J. 


the sametime the question raised isa vers jig question and it 
* S.A. No. 1283 of 19 r¢-— 


VOL, XII] HIGH COURT 887 


may be doubted whether the decision about custom has been 
rightly arrived at, butas I said before I cannot go behind it in 
second appeal and I am bound by it so far as this case is concern- 
ed. Both the courts have found it proved that the tenants in 
this village have been allowed by the predecessor-in-interest of 
the appellants to cut firewood free of charge in land belonging to 
the appellants and out of this they have construed a license grant- 
ed by the appellant’s predecessors to the respondents to go upon 
the land in possession of the then zamindars and to cut firewood 
free of charge. The lower appellate court then went on to consi- 
der whether that license has been specifically revoked. It came 
to the conclusion that it had been specifically revoked when the 
resent suit was brought. It accordingly decreed the claim for 
njunction but dismissed the claim for damages. 
The appellants come into this Court and take the plea that 











r the transfer from the predecessor of the present appellants, 
action of the defendants in cutting firewood was unauthorized” 
they are liable to pay damages found due by the first court, 
do not quite understand why they took the first plea in their 
memorandum of appeal, vrg, that under section 62 of the Ease- 
ments Act the license granted by the former zamindar may be 

eemed to have been revoked when he sold his rights in the 
village to the plainfiff. This plea has, however, been taken and 
I go on to consider it. It has been contended on the oppoSite 
side that the license in the. present case is not a mere license such 
as would be the case, if the respondents had been granted permis- 
sion merely to go upon the land of the zamindar. There was, the 
contention runs, a license coupled with a grant, license to go upon 
the land coupled with the grant to cut and take firewood from the 
land. In support of this contention I was referred to a passage 
in the Tagore Law Lectures of Mr. Peacock on the law relating 
to Easements in British India. Reference is there made to the 
case of Thomas v. Sarrel (1), Apparently the Court’s library does 
not possess a copy of Vaughan but the’passage in question will 
also be found in the case of Wood v. Leadbitter (8) in which Lord 
Chief Justice Vaughan jis reported as saying in the course of his 
judgment:—“ A dispensation or license properly passeth no intefest, 
nor alters or transfers property in anything, but only makes an 
(1) Vaughan’s Report, 351, °. (2) 13 M, & W., 838. 
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action lawful, which without it had been unlawful. As a license 
to go beyond the seas, to hunt in a man’s park, to ċome into his 
house are only actions which, without license, had been unlawful, 
But a license to hunt in a man’s park and carry away the deer 
killed to his own use, to cut down a tree in a man’s ground, and 
to carry it away the next day after to his own use, are licenses 
as to the acts of hunting and cutting down the tree, but as to the 
carrying away of the deer killed and tree cut down, they are 
grants,” This case has been applied in Prosonna Coomar Singha 
v. Ram Coomar Ghose (). Chief Justice Patheram in that case 
held that the law in this matter (this was anterior to the passing 
of the Indian Easements Act) “is the same in this country as it i 
in England, there being so far as we can see na common law in thi 
country on the subject and no statutory law either, The law 
England is clearly laid downin the case of Wood v, Leadbi, 
The courts have acted upon the law as there laid down ever si 








them. That case decided that the license to go upon an 
man’s land, unless coupled with a grant, was revocable at the wil 


” of the grantor, subject to the right of the other to damages if the 


license were revoked contrary to the terms of any express or 
implied grant.” I notice that in that case the very point take 
in this case was also taken for the first time before the High Court, 
* Holding as I do that this is the law on the subject even after 
the passing of Act V of 1882, the case appears to me to come 
within section 60 of Act V of 1882, When the transfer was made, 
the tragsferee had no higher right than his transferor. The trans- 
feror was not in a position to revoke the grant or the license be- 
cause the latter was coupled with a transfer of property and such 


atransfer is in force. I am all the better able to hold this because 


as I said in the beginning of my judgment the contrary holding 
would be a matter of great importance in the Dun. 

The result is that the gppeal is dismissed. The decree of the 
lower appellate court is set aside and the plaintiff's suit dismissed 
with costs in all courts. Under the circumstances I do not think 
it necessary to take up the memorandum of objections. They 
fall'and disappear with the result of the case. 


Appeal dismissed, 
G@) [1889] I. L. R., 16 Çal., 640. 
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KESAR KUNWAR (Defendant) 
versus 
KASHI RAM (Plaintif)? 

Usufructuary mortgage—Second mortgage of same property Consolidation— 
Covenant to pay second mortgage first—Suit on second mortgage barred by 
limitation, effect of. 

A second mortgage was madein favour of a person in whose favour a 
usufructuary mortgage had been previously made of the same property 
and the covenant in the second bond provided that the money due under 
that bond should he paid first and then the money due under the previous 
bond. The representatives of the mortgagor brought a suit for redemption 
of the first mortgage only. It appeared that at the date of the suit for 
redemption, if the second bond which was a simple mortgage had been 

ued upon, the suit would be barred by limitation. Held that the represen- 
atives of the mortgagor were entitled’to get possession of the property 
ortgaged by paying the money due on the first mortgage only. 
SECOND APPEAL from a decree of Babu Banke Behari Lall, 
Subordinate Judge of Aligarh, reversing a decree of Babu Jogen- 
ro Nath Chaudhri, Munsif of Etah. 
Suit for redemption. 
The facts are as follows :— E 
The plaintiff was the purchaser of the interests of one Bhim 

Singh who on 13th February; 1880, executed a usufructuary mort- 

gage to secure a sum of Rs, goo fora term of four years in favour 

of Kripa Ram, the deceased husband of the defendant, Musammat 

Kesar Kuar. In that bond it was stipulated that the mortgagor 

was not to get any profits nor the mortgagee any interest, and 

that at the end of the specified period the mortgagor would be 
entitled to redeem the property if he paid the mortgage-money 
only at the end of Jeth. The plaintiff daposited Rs. goo on 28th 

May, 1912 in court, but the defendant Musammat Kesar Kuar, 

declined to accept it. Hence the suit for redemption. Musam- 

mat Kesar Kuar, contended, ner alta, that the mortgagor Bhim 

Singh in continuation of his first mortgage executed another 

mortgage-deed for Rs. 95 in favour of Kripa Ram on 22n¢ July, 

1882, and that unless the plaintiff paid the amount of the bond 

* S. A. No. 931 of 1914- 
XII], 113 R 


Civin 


ee 


1915 


July, 1. 


RICHARDS, 
C 


PIGGOTT, J. 


t, 
Kasur RAM 


890 HIGH COURT [A L] R 


tacked on to the first mortgage, he could not redeem that mort- 
gage alone. The stipulation in the second bond was as follows :— 
“I will pay the money with interest at Rs. 2 per cent per mensem, 
I hypothecate and mortgage in this bond the two biswa zamindari 
share in mauza Parsari,......which is mortgaged with possession to 
the creditor, till the payment of this money. It is further stipulat- 
ed that I should first pay the money due under this bond, and 
after that I should pay the mortgage-money.” The Munsif held 
that the intention of the parties was to consolidate the amounts of 
the two mortgages and that, consequently the plaintiff was not en- 









titled to redeem the usufructuary mortgage alone. He dismissed 
the suitas the plaintiff had not made an application to redee 
the second mortgage also nor deposited the additional court-fe 
The plaintiff appealed. The Subordinate Judge on appeal h 
that there was no covenant in bond that the “ moneys due u 
both the mortgages were to be paid simultaneously,” and 
therefore, “ the amounts of the two mortgages were not conso 
ed but under the terms of the second mortgage, the plaintiff 
not ask for redemption of the earlier mortgage so long as the 
second mortgage subsisted.” He further held that noterm being 
fixed in the second bond for payment, it was payable on demand 
and time ran from the date of the bond, Twelve years expir 
in 1894 and the bond did not subsist. Actordingly he allowé 
the claim. Defendant, Musammat Kesar Kuar, appealed. y 

Sarat Chandra Chaudhri, for the-appellant.— 

The bond of 1882 is a tacking bond, and reading the bond as 
a whole the intention clearly was that the amounts due under the 
two mortgages were to be consolidated. There is all the greater 
reason to hold that a consolidation was intended because the 
second bond was payable before the first. The suit is for redemp- 
tion of the first mortgage, and it will be inequitable to allow the 
plaintiff to redeem it alone without paying the money due under 
the second bond, The game property is mortgaged in both the 
bonds, and unless the parties contemplated that the money was to 
be paid simultaneously the covenant would be meaningless. With- 
out an express covenant to that effect, thg mortgagor would be en- 
titled, to redeem the second mortgage at any time and the mort- 
gagee could sue on foot of it whenever he liked within 12 years 
from the date of the bond, Unless the parties intended that the 
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two mortgages were tobe simultaneously redeemed, there was no 
conceivable motive for having a clause like the one now under con- 
‘sideration inserted in the bond. ' Whenever a tacking-bond like 
this is executed the intention is that the mortgage to which it is 
tacked and that bond itself should be redeemed simultaneously. 
The case of 

Briglal Singh v, Bhawani Singh, (1910) I. L. R, 32 All, 651, 
is on all fours with the present case and on interpretation of a 
‘covenant very much similar to the covenant in this deed, the 
Judges came to the conclusion that the two mortgages must be 
redeemed simultaneously. I also rely on 

Ranjit Khan v. Ram Dhan, [1909] 1. L. R., 31 All., 482, 485, 488, 

Dorasami v. Venkatasheshyyar, igor] I. L. R., 25 Mad., 108, 

Coote’s Mortgage, 8th Ed. Vol. II, pp. 1174—1175. 

for the further point that the bond does not subsist because a 

suit on it would be barred now it is submitted that limitation does 
ee the defence based on the bond, 


~ Rangnath v, Govind, [i1904] 1. L. R., 28 Bom., 639, 
Lakshmi Das v. Roop Lal, [1906] I. L. R, 30 Mad. 169. 


“Moreover: the mortgagee being entitled to consolidate no ques” 


\ tion of limitation arises, 
Tej Bahadur Sapru, for the respondent was not heard. 


The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit brought to 
redeem certain property which was made the subject of a usufruc- 
tuary mortgage, dated the 13th of February 1880. The principal 
sum secured was Rs. 900, and the mortgage deed expressly provid- 
ed that the usufruct was to go against the interest and that the 
mortgagor should not be entitled to an account from the mortgagee 


of the profits, The defence to the suit was that there had been a 


subsequent mortgage dated the 7th of July 1882, and that under 
the terms of this mortgage plaintiff could not succeed in the 
present suit without first paying off theeamount due for principal 
and interest under the last mentioned mortgage. The first court 
gave effect to the defence and dismissed the suit. The lower 
appellate court allowed’ the appeal. S 


The second mortgage was for a sum of Rs. 95, repayable. with 
interest at ‘the rate, of. „thirty PR cent -per annum, . The -deed 
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Civi, after reciting the facts‘ that the property had been previously 
1915 mortgaged contains the following provisions :—“ It is further sti- 
Eri pulated that I should first pay the money due under this bond, 
2 and after that I should pay the mortgage money.” It is clear 
Kasmi RAM from the terms of this mortgage taken in conjunction with the 
Bioharas,¢ J fact that the whole usufruct was to be applied to the keeping 
down of interest upon the first mortgage, that the second mortgage 
was in fact a simple mortgage. So long as it remained unpaid the 
interest would accumulate at the rate of thirty per cent per annum, 
and according to the covenant the money due thereunder for 
principal and interest must be paid before the mortgagor redeemed 
the first mortgage. No principal or interest had ever been paid 
upon foot of this second mortgage. At the date of institution o 
the present suit a suit to enforce payment of the second mortgag 
‘ would be barred by limitation unless it can be said that on the 
true construction of the deed it was not open either to the mort- 
*gagor to pay off the amount,due, or to the mortgagee to bring a 
suit until such time as the mortgagor was ready to redeem the 
` earlier mortgage. It seems to us absolutely clear that if the mort- 
“gagor, a year after the execution of the second mortgage, had 
tendered the sum of Rs, 95, žus a year's interest thereon, the dl 
mortgagee would have been legally bound to accept the same. B 
certainly could not have refused the tender by feason of the stip 
lation in the second bond that the mortgagor should pay 
money due thereunder before he paid.the mortgage on the earl. 
bond. Just in the same way we consider that if the mortgagee had ` 
. brought a suit to enforce the second bond, the mortgagor could 
not have successfully pleaded that such suit was premature, The 
result is that we must take it that had a suit been brought on the 
Sth of August 1912, (that is the day on which the written statement 
was filed), on the second mortgage the same would have been 
barred by limitation. We will assume that had the plaintiff brought 
the present suit before the second mortgage was barred by limita- 
tion, and had the defendant pleaded that the first mortgage could 
not be redeemed until after the second had been paid off the plea 
would have been a good one, The questionwemains whether such a 
. i plea is still good notwithstanding that the defendant is barred from 
maintaining any suit toenforce the second mortgage®*. In effect 
the defendant is asking the court to enforce against this property 


VoL. xin} HIGH COURT 893 


a claim which is barred by time. We think that this cannot be oe 
done and that the plaintiff is now entitled to recover possession 1915 
of the property upon payment of the amount: secured by the Kisar 
original mortgage. We dismiss the appeal with costs. r. 
F teag pes OE KASHI RAM 
B. K. M. Appeal dismissed, — 
Rickards, C.J. 


* But see on the point that payment on the basis of a bond, though a 
suit on foot of it were barred by time, might be pleaded in defence, 
Gajray Singh v. Kaghubar |1914] 18 O. C., 86, 87.—-Kd. 


PARSOTAM DAS (Appicant) C1vIL 
Versus i915 ; 


‘45. rc oe 
E. V. DAVID (Oppostte-party) July, 1, 2 






incial Insolvency Act (III of 1907), sections 31, 34—Secured creditor— 

e of Civil Procedure, (Act V of 1908) section 63, cl. (2)—Rateable dis- i yer 

ribution of assets. ao 
P obtained a decree for money against Æ from the court of the Munsif, 

He executed the decree and attached certain moveable property of his 

judgment-debtor. Subsequently B brought a suit against Æ in the court 

of the Subordinate Judge and obtained an order for attachment before 

judgment of a postion of the same property which P had attached. In 

B’s suit an ex-parte decree was passed against Æ. B asked for action 

being taken under section 63 of the Code of Civil Procedure after putting 

his decree into execution. * He consented to the sale being held by the 

Munsif in execution of P’s decree and the assets being remitted to the 

court of the Subordinate Judge for rateable distribution. This was done, ° 

E then applied to have the ex-parte decree set aside, An order was 

passed setting it aside which in effect made a portion of the money 

realised by the sale “security ” for the satisfaction of the decree which 

might ultimately be passed. Æ then applied to be adjudicated at 

insolvent and the District Judge stopped the payment of the money 

for which P had applied. P and B then applied to the Insolvency Court 

for payment of their money. ‘Their applications were rejected :—Held 

(1) that P was entitled to rateable distribution, the sale in execution of 

hisdecree being neither illegal nor invalid having regard to section 63, 

cl. (2) of the Code of Civil Procedure ; (2) that B was a secured creditor 

within the meaning of sections 31 and 34 of the Provincial Insolygncy 

Act, the money set apart for him as a condition precedent to the setting 

aside of the ex-parte decree being a security to him which he might 

. draw out and appropriate to his own use. 

F. A. F. O. No. 70 of 1915. 
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APPEAL from an order of Austin Kendall Esq., District Judge 
of Cawnpore. A : 

Facts are fully stated in the judgment, shortly put they were as 
follows :—Parsotam Das, appellant in appeal No. 70, obtained a 
decree on the 14th of January 1914 against one G. Edwards from 
the court of the Munsif of Cawnpur. On the 15th of June 1914 
he put his decree into execution and attached certain moveable 
property of his judgment-debtor. On the same date, Beharilal, 
appellant in appeal No. 71, instituted a suit in the court of the 
Subordinate Judge of Cawnpur against the same G, Edwards, and 
obtained an order for attachment before judgment of part of the 
goods attached by Parsotam Das. On the 14th of July 191 
Beharilal obtained a decree ex-parte in his suit, and on the 24t 
July 1914 he put his decree into execution and applied for sale 
the attached goods and he also made an application to the S 












to the effect that the property*should be sold by the court o 
Subordinate Judge in execution of his decree and not by 
.Munsif in execution of the decree of Parsotam Das. Ont 
application, the Subordinate Judge, with the consent of Ber” 
passed an order that property should be sold by the Mos, 
the execution of the decree of Parsotam Das, but the sale’ 7” 
should be remitted to the court of the Subordinate Judg 

able distribution among all the decree-holders, The property Wa. 
accordingly sold in the Munsif’s Court’ and the sum of Rs. 3,961, 
on account of the sale proceeds was transmitted by that court to 
the Subordinate Judge. On the 24th of October 1914, the Sub- 
ordinate Judge at the instance of the defendant, G. Edwards, set 
aside the decree ex-parte passed in favour of Beharilal and further 
firected that Rs, 1,100, out of the said sale proceeds should re- 
main in court as security for the claim of Beharilal. On the 16th 
of November 1914 G. Edwards applied to the District Judge to be 
adjudicated an insolvent and on the 17th of November 1914 the 
District Judge issued notice to the Subordinate Judge to stay all 
further execution proceedings as to rateable distribution or other- 
wise, On the 17th December 1914 Behatilal again obtained a 
decree on a compromise for Rs. 1,100, and on the same day he 
applied to the court for payment of the said sum of Rs. 1,100. The 
District Judge stopped the payment of the money, On the sth 


+ 
` 
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of January 1915, G. Edwards was adjudicated an insolvent, and 
his estate was vested in a Receiver appointed by the court, and 
subsequently in the Official Receiver, the respondent to the 
present appeals. Parsotam Das and Beharilal then made appli- 
cations in the Insolvency case for payment of their decretal debts 
in. preference to the other creditors of the insolvent. The District 
Judge rejected the applications. Hence these appeals, 


Kailas Nath Katju, for the appellants. 


The claims of Parsotamdas and Beharilal stand on different 
grounds, Asto Parsotam Das I submit he is entitled to pre- 
ference under section 34 of the Provincial Insolvency Act. Assets 
were realized by sale in execution of his decree long before the 
date of the order af adjudication. Such sale was consented to by 

eharilal and by the Subordinate Judge and is moreover not 
ally invalid. See section 63, cl. (2) of the Code of Civil Pro- 
ure. Even if the property had been sold in the execution of 
decree of Beharilal then Parsotamdas being a claimant for 
Meable distribution such sale was equally for his benefit; and the 
order setting aside the decree ev-parte of Beharilal did not and 
‘could not affect the execution proceedings as far as Parsotam 
Das was concerned. See sections 64 and 73 of the Code of Civil 
Procedure. The case of 
Sri Chand v. Murarilal, [1912] 34 All, 628, 
relied on by the lower court is actually in my favour. See 
Badri Das v. Sheo Nath Singh, [1915] 13 A. L, Jn 359. 

As to Beharilal: I submit he is, to the extent of the sum of 
Rs. 1,100, a secured creditor within the meaning of sections 31 
and 34 of the Provincial Insolvency Act. The term ‘secured 
creditor’ is not defined in the Act, but the definition given in the 

Fi ¢ lish Bankruptcy Act has been applied and approved. , 


Allahabad Trading and Banking Corporation v. Ghulam Muhammad, 
[1915] 13 A. L. J. R, 1521, 


The Subordinate Judge was competent, under Order g, rule 13, 
Civil Procedure Code to set aside the “decree et-parte on such 
terms as to security or otherwise as he thought ft. 

Sonatun Shaha v. Dino Nath Shaha, [1898] I L. Rọ, 26 Cal., 222. 
The Subordinate Judge by his order dated 24th October*1914 
set aside the decree ex-parte, in effect, on the condition that 
Rs, 1,100 should remain in security to abide the event of the 
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suit of Beharilal. As soon as Beharilal obtained his decree 
that money became his and he was entitled to get it in preference 
to everybody else, even if an order of adjudication had been 
passed before the date of his decree. 

In re Ford. Ex-parte the Trustee, [1900] 2 Q. B., 211, 

The orders of the District Judge whereby he directed the 
Subordinate Judge to stay execution proceedings in the case of 
Parsotam Das, and not to pay money to Beharilal were en- 
tirely irregular and unwarranted by law. But for them, both the 
appellants would have been paid their decretal debts long before 
the date of the order of adjudication. 










A. P. Dube, for the respondent.—Official Receiver submitted 
that there had not been a sale in execution of the decree of Par 
sotam Das. The Subordinate Judge had merely used the Mu 
sif’s court as machinery for the execution of the decree of Beh 


in the suit of Beharilal, thé Munsif became incompeten 
carry on execution proceedings in his court in respect of (MaS 
property. . 

[TUDBALL, J.—referred to Order 38, rule 10 of the Code of 
Civil Procedure]. 

As to Beharilal the order of the Subordinate Judge setting 
aside the decree exparte, properly construed, never made the sum 
of Rs, 1,100 a security for the claim of Beharilal, 

Kailas Nath Katju, was not heard in reply. 

The judgment of the Court was delivered by 


TUDBALL, J.—These two appeals No. 70 of 1915 and No. 71 
of 1915 arise out of the same insolvency proceedings. The facts 
are simple. One George Edwards has been adjudicated an insol- 
vent on the 5th of January 1915 by the District Judge of Cawnpore 
on an application made by him himself on the 16th of November 
1914. Parsotam Das, one’of the appellants before us, claims to 
be a person whose circumstances fall within the terms of section 
34 of the Provincial Insolvency Act, and demands a right to 
certain money realised in execution of his decree against the 
insolwent, by sale before the date of the order of adjudication, 
Beharilaf the other appellant, is a person who claims to bea 
secured creditor within the meaning of section 31 of the Act in 
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respect of the sum of Rs, 1,100. It appears that some two or 
three decrees had been obtained in the court of the Munsif of 
Cawnpore against the insolvent early in the year 1914. Among 
these was that of Parsotam Das, the appellant, who obtained his 
decree on the 14th of January of that year. He applied for 
attachment and sale of certain property in execution of his decree 
in the court of the Munsif. There were other decrees obtained 
against the insolvent in the court of Small Causes but we are not 
concerned with them. In June t914, Beharilal brought a suit 
in the court of the Additional Subordinate Judge against the 
insolvent and he applied for attachment before judgment of part 
of the property which Parsotam Das had already attached in 
xecution of his decree. The court ordered attachment as prayed 
d then on the r5th of July 1914, it gave a decree ex-parte against 
insolvent in favour of BeharilaJ], Beharilal then applied 
he court of the Subordinate Judge for execution of his decree. 
was on the 24th of July 1914." He also applied to the Sub- 
ordinate Judge pointing out that the property of the judgment- 
debtor had been attached in execution of the decrees in the, 
posses court, and he asked the Subordinate Judge to take action 










under section 63 of the Code of Civil Procedure. It appears that 
Il the decree-holders and certainly Beharilal, in order to save 
time and trouble, agreed that the Munsif should carry on the 
execution of the decrees of his court, more especially the decree 
of Parsotam Das, that he should sell the property and remit the 
assets so obtained to the Subordinate Judge, so as to enable the 
latter court to distribute the sale proceeds rateably ameng the 
decree-holders. Accordingly the property was actually sold in 
execution of the decree of Parsotam Das, by the Munsif, and the 
sum of Rs. 3,961 was transferred on the 19th of August 1914 to 
the court of the Subordinate Judge, to which all the other decrees 
were also transferred for satisfaction. «On the 4th of August 
1914, the judgment-debtor applied, in the-suit brought by Behari 
Lal, to have the ex-parte decree set aside. Notice was issued, 
and on the 24th of October 1914, an order was passed in favour 
of the judgment-debtot, setting aside the ex-parte decree and 
granting a re-hearing of the suit. Upto that time the sate pro- 
ceeds, Rs. 3,961 had not been rateably distributed among the 
XIII 114R 
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various decree-holders, It was stated in the court of the Sub- 
ordinate Judge that the amount which would approximately fall 
to the share of Beharilal’s decree out of the sum of Rs. 3,961, 
which was in court, would be Rs. 1,100, Thereupon the court 
passed an order on the 24th of October 1914, as mentioned above, 
setting aside the ex-parte decree. The grounds given in the order 
were, that the application was supported by an affidavit; that 
the sum of Rs, 1,100 was stated to be the approximate amount 
out of the Rs. 3,961, which on rateable distribution would fall to 
the lot of Beharilal, and as that sum was in court as security 
and it was only deficient to the extent of Rs. 300 as compared 
with the claim of Beharilal, therefore the application for re-hear- 
ing was granted. On the 11th of November 1914 the court passe 
another order on an application of Beharilal, which clearly show, 
the meaning of its order passed on the 24th of October 1914. 
this order it distinctly states that the sum of Rs. 1,100 was s 
rity, and should remain as such security until the decision o 
suit. We again note here that on the 27th of October 1914, 
Parsotam Das, applied to the Munsif to have the sum which had 
been recovered by sale, distributed among the other judgment- 
creditors other than Beharilal. The Munsif sent on the applica- f 
tion to the Subordinate Judge who stated that he wovld distribut 
the money himself and keep all the execution cases pending in his 
court. On the 17th of November, the day after the application 
for insolvency had been made, the District Judge sent an order 
to the Subordinate Judge directing him to stay his hands and 
not to distribute the Rs, 3,961, among the creditors whose decrees 
were in process of execution. On the 17th of December I9I4, 
Beharilal’s suit was again decreed on a compromise, and on 
*that very same date he applied for payment of the Rs. 1,100, which 
was deposited in court. The Subordinate Judge sent on this ap- 
plication to the District Judge, who directed the Subordinate 
Judge not to pay the motey. These are the circumstances of 
the case, and the two points for decision are, first of all, whether 
the amount which Parsotam Das claims as payable to him him- 
self is liable to distribution among the ‘creditors or is money 
which falls within the meaning of section 34 of the Insolvency 
Act, The second point is, whether Beharilal is opis not a 
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secured creditor within the meaning of section 31 in respect of the 
Rs, 1,100 mentioned above. The learned District Judge appears 
to have held that the sale ôf the property by the Munsif was not 
asale legally held in execution of Parsotam Das’s decree. He 
points out that under section 63 of the Code of Civil Procedure it 
was only the Subordinate Judge who ought to have put these 
decrees into execution, and that therefore in his opinion the sale 
by the Munsif was either an invalid sale or was a sale carried out 
by the Additional Subordinate Judge himself through the Munsif. 
The actual fact is as we have already pointed out. The Munsif 
with the consent of all the decree-holders, sold the property which 
had been attached in execution of Parsotam Das’s decree, and the 
assets were realized in the execution of that decree. They were 
in deposit in coutt. That sale clearly was neither illegal nor in- 
alid. All the parties agreed to it, and moreover clause 2 to 









tion 63 clearly shows that there was nothing invalid in that 
. The simple fact therefore remains that after the execution 
arsotam Das’s decree against the property of the judgment- 
debtor, assets had been realized by sale of the property before the 
date of the order of adjudication. The learned District Judge's 
order therefore in respect of Parsotam Das is clearly wrong and 
must be set aside, and we hold that Parsotam Das, when he proves 
his debt, is entitled to recover that debt out of the Rs, 3,961 which 
had been realized by sale in execution of his decree, E 
The case in regard to Beharilal is a little different. The conten- 
tion on bis behalf is that the sum of Rs. 1,100 was directed by the 
court of the Subordinate Judge to be held as security for any sum 
which might be finally decreed to him, and when thé case was 
decided and a decree was finally passed, that money which wasin 
deposit and stood as security, became the money of Behari Lal him- 
self and he was entitled to recover it at once by application, such as 
he made on the 17th of December 1914. On behalf of the receiver 
it is maintained that this sum was never ordered to be a security as 
pleaded by Behari Lal. The decision’ of the question depends on 
the meaning of the order passed by the Subordinate Judge on the 
24th of October 1914; that is, the arder which was passed on the 
application of the judgment-debtor to have the er-parte decree set 
aside. We have already noted that order. In view of its language 
“and in view ofthe language of the order of the r1th of Novèmber 
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1914 we have not the slightest doubt that the learned Subordinate 
Judge intended that the sum of Rs. 1,100 was to remain as security, 
in part at least, for whatsoever might be, decreed to Beharilal on 


the re-hearing of the case. Such an order was a valid order which 
the court was clearly entitled to pass at the time of granting the 


' re-hearing of the case under Order 9, Rule 13. Money which is 


deposited as security in obedience to an order passed by a court 
under Order 9, Rule 13, is similar to money which is deposited 
under the rules of the Supreme Court in England under Order 14 
on an application for leave to defend. Inthe case of In re Ford, ex- 
parte the Trustee (1), it was held that money of this description must 
be treated as money paid in to abide the event, and is a security to 
the plaintiff for the sum for which he may obtain judgment at th 
trial. In the judgment in that case it is laid down as follows: 
“The order must be treated as an order that the right tot 
money when paid into court shall abide the event. See Bir 
Bastow, where the order appears to us to have been in the s 


‘form as in this case; and it is settled that where mone 3 


ordered to be paid into court to abide the event, it mules, 
treated as a security. that the plaintiff shall not lose the bePs 
of the decision of the court in his favour.” It seems td os 
quite clear that when a decree was passed in favour of Behari, 


‘the sum of Rs. 1,100 which stood as security, was his, and he p9 


entitled to draw it out from court and appropriate it to his owù - 
‘uses. The application of the 17th of» December 1914 ought to 
have been granted. It is suggested that the District Judge’s 
orders mjght be treated as an order passed by him under section 
13, clause 3 of the Insolvency Act. In the first place it was clearly 


not an order for attachment at all and in the second place the 


money was not under the control of the debtor. We think there 
is no doubt that Beharilal was a secured creditor in respect of the 
sum of Rs. 1,100 mentioned above. 

We therefore set aside „the order of the District Judge. We 


‘declare Beharilal a secured creditor to the extent of Rs. 1,100 


and that he is entitled to recover that sum as against the receiver. 
Each of the appellants will, recover their costs as against the 
receiver out of the estate of the insolvent. 


KNK Appeal deckeed, 
(1) [1900/2 Q. By 211. 
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RAMRATAN LAL AND OTHERS (Defendants) 
Versus . 
BHURI BEGAM AND ANOTHER (Plaintiffs)® 
Fraud—Sutt to set aside decree on the ground of—Maintatnability of —Sust 
for sale on martgage—Claim for personal decree negatived—Application 
for decree under—Transfer of Property Act (IV of 1882), section go—Notice 
served on judgment-debtors—Application granted without opposition’ by 
judgment-debtors. i 
A suit was brought on foot of a mortgage claiming not only a decree 
for sale but also g personal decree against the representatives of the 
mortgagor. The suit was decreed as regards the claim for sale only, and 
not for the personal decree. Tne decree was put into execution, and 
he mortgaged property was sold leaving a balance due to the mortgagee. 
“ubsequently the mortgagees applied for a decree under section 90 of* 
2 Transfer of Property Act. Notice of this application was duly served 
on the judgment-debtors. They did not appear and the court granted 
‘the decree asked for limited to the assets of the deceased mortgagor... 
In execution of this decree a house belonging to the judgment-debtors 
was attached. The judgment-debtors then broughta suit to set aside 
the decree on the ground of fraud :—Held the suit was not maintainable, 
A party who after due notice allows the decree or order to be made 
without opposition is in the same position asa person who has had a 
decree or order made against him after contest, and fraud entitling a party 
to have a decree set aside by' means of a suit must be actual, positive 
fraud, a meditated and intentional contrivance to keep the parties and 
the court in ignorance of the real facts of the case and obtaining that 
decree by that contrivance. Kedar Nath v. Hemanta, 18 C. W. N., 447, 
not approved. ; 
SECOND AFPEAL from a decree of F. S. Tabor Esq, Addition- 
‘al Judge of Farrukhabad, confirming a decree of Munshi Mubam-" 
mad Ali Ausat, Munsif of Qaimganj. 
Suit to set aside a decree on the ground of fraud. The facts 
were as follows :— 6,3 
The defendants brought a suit for sale upon a mortgage exe- 
cuted by the predecessors-in-title of the plaintiffs. To that suit 
among other defendants the plaintiffs were impleaded as defendants, 
The defendants had not only asked for a decree for salé of the 
mortgaged property but also a simple money decree. The latter 


* 5. A. No. 1009 of 1914. 
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CiviL prayer was refused and a decree for sale was passed, The decree- 
1915 holders, some years afterwards, after exhausting the mortgaged 


ot property, applied for a decree ‘under.section go of the Transfer 
RAMRATAN ; eras 

La of Property Act. Notice of the application was served on the 
BAGRI judgment-debtors but no one appeared to oppose the application. 
BEGAM Decree under, section 90 was therefore passed against all the 

judgment-debtors. The decree-holders proceeded to attach a 
house, The "male judgment-debtors appeared and objected on 
the ground that they were agriculturists and the house could not 
be sold in execution of the decree. The objection was disallowed. 
Thereupon the present suit was instituted by the present plaintiffs 
on the ground that they had no notice of the application for + 
decree under section 90 of the Transfer of Property Act whit 
as a matter of fact could not be passed being barred by limitati: 
The further ground was that it had also been disallowed once 

e the decree was therefore obtained by fraud. The courts below 

the plaintiffs a decree. ' 

Defendants appealed. 

Surendra Nath Sen, for the appellants, submitted that 
fraud was proved in thecase. The interestsof the plaintiffs-7~ ~~- 
other judgment-debtors were the same and the latter nF | 
knowledge of the application for decree under section’ 
Transfer of Property Act. . } 

” The judgment-debtors in this case allowed an ex-parte aan 
to be passed and did- not appeal against it. The present suit 
was brought upon the ground that the decree was obtained by 
fraud. e When, however, the decree was put into execution no 
such plea was taken. The fraud alleged was that the decree was 
barred by limitation, Even assuming this was so the mere pre- 
e sentation of a time-barred application does not constitute’ fraud, 

This suit was therefore a suit to contest the validity of a decree 

passed by a competent court and if entertained would make the 
provisions of sections 41 and 47 of the Code of Civil Procedure 
nugatory. The right procedure was followed when the application 
was made and the suit therefore is barred by the rule of res judicata, 

. Mahomed Golab v. Mahomed Sulliman, [1894] 1. L. Ru 21 Cal., 612, 

Nil Madhab Roy v. Naba Das, | 1908] 12 C. W. N. 28; Notes. 
Munshi Mosufal v. Surendro Nath, [1912] 16 C. W. N., 1002, ~ 


Marochin v. Parstivam,[ ` J10 I. C., 905, 
Fanki Kuar y. Lachmi Nara'n, [1915] 13 A. L. J. Ru 753. 
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Nanda Kumar v. Ram Fiban, [1914] I. L. R., 41 Cal., 990. 
Flower v. LLoyd, (1879) 10 Ch. D., 327. 
No application having been made to set aside the decree a 
suit did not lie. i 
Mungul Pershad Dichit v. Girjakant Lahiri, [1881] I. L. R. 8 Cal, 51, 
Behari Singh v. Mukut Singh, [1905] I. L. R., 28 All, 273, 
Sheoray Singh v. Kameshar Nath, [1902] I. L. R., 24 All, 282, 
Kastura Kunwar v. Caya Prasad, [1907) A. W. N. 29, 
Ram Kirpal v. Rupkuari, [1883] I. L. R.. 6 All, 269, P. C. 


S. M. Sulaiman, for the respondent, submitted that the decree 
in the first suit could only be challenged by means ofa separate 
suit and not by an application 

Radha Rawan Shaha v. Pran Nath Roy, [1901] 1. L. R., 28 Cal., 475, 
Kalian Singh v. Fagan Prasad, [1915] 13 A. L. J. Rs 162. 
the present caše the decree for money had once been refused 
that fact was concealed from the court, The fact was very 
rial and its suppression amounted to fraud. 


Rajmohun Gassain v. Gour Mohun Gossain, [1859] 8 M. I. A., 91, : 


Subbaiyarv. Kallapvian Pillai, [1914] 22 I. C., 500, 

Madri Singh v. Ram Ratan, [1914] 23 I. C., 976, 

Lakshmi Narain Saha v. Nur Ait, [1911] L L. R., 38 Cal., 936, $ 
Kedar Nath Das v. Hemanta Kumari Debi, [1914] 18 C. W. N., 447. 


Other grounds were also taken, vfs., that the respondents were 
kept in the dark about the application for a decree under Order 
. 34, rule6. But thé questions had not been gone into. 


The following judgments were delivered by 


RICHARDS, C. J.--This appeal arises out of a suit in which the 

. plaintiffs sought to set aside a decree which the defendants had 
obtained under. section 90 of the Transfer of Property Act? on the 
allegation that the same was obtained by fraud. The material facts 
are practically undisputed. The defendants or their representa- 
tives brought a suit upon foot of a mortgage dated the 25th of 
October 1893 and obtained a decree. They had asked in that suit 
not only for a decree for sale of the mortgaged property but also for 
a personal decree. This latter part of théir claim was disallowed, 
Some years afterwards the decree-holders applied to the court for 
a decree under section 90 of the Transfer of Property Act. Notice 

3 of the application was duly served ‘on all the judgment-deb- 
tors. They did not appear and the court granted the detree but 
limited ‘it to the assets of the deceased mortgagor. This is the 
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decree which it is sought in the present suit to set aside, Later on 
in execution of this decree a house of the judgment-debtors was 
attached, The male judgment-debtors objected that the house 
could not be sold on the ground that they were agriculturists, 
This objection was overruled. There was an appeal by the judg- 


- ment-debtors which was dismissed. Both the courts below have 


granted the plaintiffs a decree, setting aside the decree obtained 
by the defendants under section go of the Transfer of Property Act. 
The judgment of the court of first instance is a little misleading 
unless one reads it as a whole. When carefully considered it is 
clear that the defendants practised no fraud on the plaintiffs to the 












for the decree under section 90. The plaintiffs are purdah-nashi: 
ladies, and it is quite impossible for any litigant to serve proce. 
of the court in any way which would violate the purdah of s 
ladies, When the court of first instance says that these | 
knew nothing about the decree under section go it does 
mean that the defendants in the present suit were in any way 
ponsible for their want of knowledge. The ladies were d 
served with the notice, so also were the male members of the fam 
ly. No objection was taken to the granting of the decree" i 
section 90 and no application was ever made to set it asi’ { 
male members who were equally interested with the ladiv, { 
posing the decree, evidently thought that there would be for, 1 
of success, We find however when the house was attachea-n. ' 
execution of that decree they opposed the sale on the ground tha 
they were agriculturists. ` 

e 


We now come to the only fraud which is suggested in the pre- 
sent case. The fraud is that the defendants, (who then occupied 
the position of decree-holders) did not inform the court that when 
the preliminary decree was being granted on foot of the mortgage, 
they had asked for a personal decree and that this had been refus- 
ed upon the ground that, having regard to the date of the mort- 
gage and the position of the judgment-debtors a personal decree 
ought not to be granted. Two questions arise. First, whether it 
is open to a party to challenge an order which has been made bet- 
ween the decree-holder on the one side and the judgment-debtor 
on the other, even where no fraud is alleged or proved. It seems 
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. to me impossible to contend that-where (in the absence of fraud) 
a matter has been decided in execution proceedings relating to the 
satisfaction of the decree, if is open to the parties to re-open mat- 
ters which have been ‘so decided, by an independent suit. This 
has been settled by numerous decisions of the various courts in 
India and also by their Lordships of the Privy Council, 


Some attempt has been made to distinguish between what is 
called an “er-parte” decree or order and a decree or order after 
contest, I do not think there is any just ground for such a distinc- 
tion, Assuming a party to have been duly served with notice, if he 
neglects to come forward and avail himself of the opportunity of 

preventing a wrong order being made against him I cannot con- 
\ ceive upon what possible ground he should be placed in a better 
position than the party who comes forward and informs the court 
in the manner provided by law) of his rights and prevents (so 
as he can) a wrong order being made. In my judgment the, 
ty whoafter due notice allows the decree or order to be made 
out opposition is in the same position as’a person who'had a 







decree or order made against him after contest. 

The next question is as to the nature of the fraud which mit 
be alleged and proved in order to entitle the plaintiffs to have 
the decree set aside. On this part of the case Dr, Sulaiman ‘ad- 
mitted, as I think he was bound to admit, that he could not 
claim to have a decree under section 90 set aside on any greund 
of fraud which would not have been sufficient to have a decree 
in a suit set aside. 


A large number of cases have been cited on each side, On 
the part of the appellant the following cases were relied upon. 
Mahomed Gulabv. Mahomed Sulaiman (1), Nilmadhab Roy v. Naba 
Das (8), Munshi Mosufal Hag v. Surendro Nath Roy (8), Marg- 
chain and others v. Parsuram Maharaj (4), Janki Kuer v, Lachmi 
Narain (8) and Nanda Kumar Howldary. Ram Jiban Howldar (8). 


. In the case of Mahomed Gulab v. Mahomed Sulaiman, PETHE- 
RAM, C. J., quotes at page 618 from the case of Flower v, Lloyd (1), 
(1) [1894] I. L. R., 21. Cal, 612. (2) [1908] 12 C. W, N., p. 28, Notes. 
(3) [1912] 16 C. W. Ng 1002, (4) 10 I. C., gos. 
(5) [1915] 13 A. L. J. R,, 753. (6) [1914] I. L, Ra 41 Cal, 99, 
(7) [1879] L. R., 10 C. D., 327. 
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Cin : “ Assuming all the alleged falsehood and fraud to have been substan- 
rie tiated, is such a suit as the present sustainable? That question would 


‘ ao require very grave consideration indted before it is answered in the 
RaMRATAN affirmative. Where is litigation to end if a judgment obtained in an 
gar ; action fought out adversely between two litigants sui juris, and at arm’s 
BHURI length, could be set aside by a fresh action on the ground that perjury 
Becas : had been committed in the first action, or that false answers had been 

” Richards, O.J. given to interrogatories, or a misleading production of documents, or of a 


machine, or of a process had been given? Theré are hundreds of actions 
tried every year in which the evidence is irreconcilably conflicting, and 
must be on one side or other wilfully and corruptly perjured. In this 
case if the plaintiffs had sustained in this appeal the judgment in their 
favour, the present defendants in their turn might bring a fresh action to 
set that judgment aside on the ground of perjury of the principal witness 
and subornation of perjury ; and so the parties might go on alternatel 
- ad infinitam.” ° 

‘ In the case of Nanda Kumar Howladar v. Ram Jiban Howl, 
dar (1), JENKINS, C. J., quotes with approval SIR JOHN ROLT, 

“in the case of Patch v. Ward (2). l 
€ The fraud must be actual positive fraud, a meditated and inte 
contrivance to keep the parties and the court in ignorance of tara 
° facts of the case and obtaining that decree by that contrivance”. d 
In an earlier part of the judgment the learned Chief Jus a 









says, 
ad # But it is a jurisdiction to be exercised with care and reserve, for it 
would be highly detrimental to encourage the id&a in litigants that the 
* final judgment in a suit is to be merely a prelude to further litigation. 
The fraud used in obtaining the decree being the principal point in issue, 
it is necessary to establish it by proof before the propriety of the prior 
decree can be investigated. 
On fhe other side also a number of cases have been cited 
l including a decision of their Lordshipsof the Privy Council in 
. the case of Raj Mohun Gossain v. Gour Mohun Gossain (8). That 
was a case in which a party having expressly agreed not to appeal, 
in contravention of his agreement, presented an appeal and ob- 
„tained a decree which he ‘afterwards sought to set up against the 
other side. It is quite clear that this case was decided entirely 
‘ upon its own facts and circumstances. The general law as to 
“what constitutes sufficient allegation and proof of fraud to justify 
the setting aside of a decree in a previous Suit was not discussed, 
© (1) *l1914] L L. R., 41 Cal, 990. (2) L. R, 3 Ch. App.; 203. 
(3) [1859] 8 M. I. A „9r. 
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Special reliance was placed on a ruling of the Calcutta High 
Court in the case of Lakshiy: Narain Saha v. Nur Ali (1). This 
decision was cited with approval by another Bench of the Calcutta 
High Court in the case of Kedar Nath Das v. Hemanta Kumari (2), 
In this case a decree had been obtained against the plaintiff er- 
parte. The plaintiff succeeded in having the er-parte decree set 
aside but another ex-parte decree was passed against him. The 
plaintiff then brought a suit to set aside that decree on the ground 
that the same had been obtained by means of false evidence, It 
would appear that the court held that on the mere allegation that 
the decree was obtained by false evidence the plaintiff was entitled 
to re-open the litigation. If we assume that no just distinction can 
be drawn betweeg a person against whom a decree has been ob- 

ained without contest after due notice anda person who has 
appeared after notice and has been defeated after making the best 
fight he can. It seems to me that the decision of the learned Judges 
in the case cited omits to consides the great danger pointed out 
by THESIGER, L. J., in the case of Flower v. Lloyd (8). As the result 
of the decree of the learned Judges if the plaintiff had succeeded 
in setting aside the decree on the ground that the evidence at- 
vanced by the plaintiff in thatsuit was false, what was there 
to prevent the defeated defendant instituting another suit to set 
aside that decree*on exactly similar grounds? This decision does 
not appear to have met with the universal approval of the Culeutta 
High Court (see Munshi Mosuful Hag v. Surendro Nath Roy ($). 

I would here like to point out that it is open to question whe- 
ther a decree or order which has been obtained after gue notice 
is very accurately described as “ ex-parte.” It is hardly necessary 
toremark that an order obtained after notice is very different from 
‘an order obtained without notice. ° 

' In the present case it seems tome that the neglect to inform 
the court of the fact that there had been a previous attempt at 
-another stage of the litigation to get g personal decree even assum- 
‘ing: that the neglect was wilful, could not amount to “fraud” 
which would entitle the plaintiffs to set aside the decree which 
was obtained by ‘the defendants under section:go of the Trans- 
ferof Property Act. The present suit is in reality an “aBpeal” 
G) Dig] I. L. Rẹ 38 Cal, 936. (2) [1914] 18 C. W, Na, 447. 
(3) [1879] L. R., 10 Ch. D., 327. (4) [igt2] 16 C. W. Nọ r002., 
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Civi against the decree of the court long after limitation. I would 
1915 allow the appeal. ; 

RAMRATAN RAFIQ, J.—I find that the questions argued at the bar do not 
Lat arise in this case. The arguments have proceeded on the assump- 


BHURI tion that a personal decree under section 90 of Act IV of 1882 

BEGAN was obtained by the defendant appellant not against the plaintiffs 

Rafi) J. respondents. On reference to the record I find that no personal 
decree was passtd against them, but a decree against them was 
passed in their representative capacity against the estate of 
Imtiaz Ali, deceased, one of the mortgagors. The contention for 
them challenging the decree as having been fraudulently obtained 
is based on the assumption of a personal decree and as no such 
decree was passed their contention fails. I woutd therefore sion 


the appeal, 

By THE CoURT.—The order of the Court is that the appeals 
tfllowed, the decrees of both the, courts below are set aside and 
the suit is dismissed with costs in all courts. 


Appeal allowed. 


Cv, KUNDAN LAL (Plaintif) 
1915 Versus 
com f JAGANNATH (Defendant) * 
i Ena Contract Act (IX of 1872), sections 59-61—Appropriation—Time within 


es which it should be made. 

RaFiq, J. 7 An appropriation of payment must be made by the debtor at the time 
of paying and by the creditor at the time of receiving the money. If 
neither of them makes the appropriation the law appropriates the pay- 
ment tothe earliest debt. e 

Sections 59 to 6t of the Indian Contract Act enacted the rule of the 
Civil Law as laid down in Clayton's case, 1 Mer., 604, with certain modi- 
fications. 

SECOND APPEAL from a decree of C, E. Guiterman Esq., 
‘Additional Judge of Moradabad, reversing a decree of Babu Kali 
Das Banerji, eny Munsif. 

: SA No. 1056 of 1914, 
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œ% 
Suit for recovery of money. ; Civit 
The material facts were ag follows :— 1915 


The bond in suit was executed on the 1oth September 1910. KUNDAN 
The defendant pleaded payment by cheque. The plaintiff alleged LAL 
that there were seyeral debts due to the plaintiff from the defen- 
dant and that payment was made in respect of debts other than 
that in suit and that the documents paid off had been returned to 
the defendant. The court below held that at the time of the pay- 
ment neither party had appropriated the money to a particular 
debt and as the debt earliest in time was the debt in suit the law 

} appropriated the payment to this particular debt under section 61 
f the Contract Act. The suit was therefore dismissed. 

Gokul Prasad (with him Tef Bahadur Sapru), for the appel- 

t. The bond in suit remained with the plaintiff even after 

ment by cheque was made by the defendant. The presumption s 
is that there was some other debt in respect of which the money 
was paid. The plaintiff says that there were other bonds which were ° 
returned, It is therefore for him to show that there was no other 
debt due by him to the plaintiff, 

The court below has not decided this question. The court be-- 
low is wrong in holding that the law appropriated the payment to 
this particular debt. The debtor, no doubt, has the first option, 

But when he fails tb appropriate the creditor may make the ap- 
propriation even upto the last moment. There is no limit of tithe 
fixed by the Contract Act within which the appropriation is to be 
made, The creditor can exercise his right whenever he pleases, 
The rule of English Law is that a creditor can exercise his option ° 
even upto the time when the case goes to the Jury. The fact that 
he sues upon the bond amounts to an election, vtz. that he did not 
appropriate it to the debt about which the suit was brought. 
Seymour v. Pickett, [1905] 1 K. B, 715. 
The rule laid down by 
Clayton's Case, 1 Mer., 604, $ 
is no longer good law. In any event it applies to current accounts 
only which is not the case here. 
Cary Bros v. The Mecca, {1897} A. C., 286, 

Kailas Nath Kathyit, for the respondent. 

The nature of the transaction was that the plaintiff advanced 
money to the defendant from time to time, accepted money ‘whens aik 
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ever defendant paid it and struck the balance every year and 


carried it to next year’s account. There was only one debt pay- 
able. 


In any case the payment not having been appropriated by the 
parties the rule laid down by the Indian Contract Act would apply. 
Section 61 enacted that the payment must be applied to the debt 
earliest in date which was the debt in suit. The legislature did 
not contemplate that the creditor could make the appropriation 
whenever he pleased. The appropriation must be made when the 
money is received by the creditor. The provisions of section 61 
are imperative. If the creditor was at liberty to make an appro- 
priation whenever he liked section 61 might be taken out of th 
statute-book, for the right of the creditor te appropriate wou 
exist for ever. The right to appropriate could not therefore 
given a retrospective effect. 








It is no doubt true that recent authorities in England havé held 
otherwise and have gone so far as to hold that the creditor may . 
exercise his right of appropriation at any time before the verdict 
of the jury. But the provisions of the Indian Contract Act which 
was enacted in 1872 should not.be construed in the light of these 
recent cases in England. Even in England at one time there was 
considerable divergence of opinion, and the Indian Legislature has 
clearly adoptéd the view embodied in sections 60 and 61 of the 
Contract Act in preference to the other, and has thereby followed 
the rule of the Roman Law with certain modifications, See 
` Clayton’s case, [1816] 1 Mer., 604, 
for a ffl discussion of the state of authorities at that time. 

This case is, however, well within the English authorities. The 
course of dealings between the parties shows that all debts formed 
part of one continuous running account, and the payment made 
by the debtor was entered without any specification on the credit 
side, and went to disclrarge the earliest items on the debit side. 

Bodenhem v. Purchas, {1818] 2 B. and A., 39, 
In re Sherry, (1884) 25 Ch. D., 692. f 
Gokul Prasad, was heard in reply. ogn Bae 


eThe judgment of the Court was delivered by 


RICHARDS, C. }.—This appeal arises out of a suit upon foot of 
‘a simple money bond, dated the 1tothof September 1gt0. The 
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defendant pleaded payment. The court of first instance decreed CIVIL 
the plaintiffs claim. The lower appellate court found that the 1915 
defendant had madea payment by a cheque, that the plaintiff had Bare 
not made any appropriation of the payment and that accordingly . Lar 


‘the payment should be credited to the earliest debt then due by Jain NATH 
the defendant to the plaintiff which was the bond sued upon. The =S 
lower court says that the way the accounts were kept between the Picharde Gl. 
plaintiff and the defendant was that on the one side all advances 

made by the plaintiff to the defendant were’ entered and on the 

other side all the payments that were made to the plaintiff by the 

defendant. He seems to have been prepared to hold that from 

he way the account was kept the plaintiff must be deemed to have 











m time to time appropriated the payments to the earliest debts, 
e case, however, was really decided on the assumption that there 
been no appropriation by either party and it is on this basis : 
the case has been argued before us. 
ction 60 of the Contract Act is as follows :—“ Where the 
debtor has omitted to intimate and there are no other circumstances 
indicating to which debt the paymentis to be applied, the creditor 
` may apply it at his discretion to any lawful debt actually due and” 
‘payable to him from the debtor, whether the recovery is or is not 
barred by the law in force for the time being as to the limitation 
of suits.” . 
Section 61—“ Where neither party makes any appropriation 
the payment shall be applied in discharge of the debts in order of 
time, whether they are or are not barred by the law in force for the 
- time being as to the limitation of suits. Ifthe debts are of equal ° 
standing the payment shall be applied in discharge of each pro- 
portionately,” : a 
The learned Additional Judge considered that if there had been , 
_no appropriation by either the debtor or the creditor the payment 
‘must be applied to the earliest debt which was the bond in suit. 


: It is contended on behalf of the appellant that a creditor can 
make his election as to the appropriation of the payments “ upto 
_the last moment” and he cites the case of Seymour v, Pickett (4), 
. as showing that the appropriation can even be made when the 
plaintiff is being examined at the trial of the case. On the other . 
‘hand the respondents contend that under the provisions of section 
(1) [1905] 1 K. Bp. 735. ` 
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61 ofthe Indian Contract Act, where there is no appropriation 
made by the debtor when paying the money or the creditor when 
receiving it the law itself appropriates the payment in the manner 
provided by the section 61. The learned Vakil refers to Clayton's 
case (1), At page 605 of the report the Master of the Rolls says :— 
“This state of the case has given rise to much discussion, as to 
the rules by which the application of indefinite payments is to be 
governed. Those rules we probably borrowed in the first instance 
from the Civil Law. The leading rule, with regard to the option 
given, in the first place to the debtor and to the creditor in the 
second, we have taken literally from thence. But, according t 
that law, the election was to be made at the time of payment, 
well in the case of the creditor, as in that of the debtor, fz 
presenti ; hoc est statim aique solutum est *—ceterusm, postea 
permittitur. If neither applied the payment, the law mad 
appropriation according to certain rules of presumption, depe 
on the nature of the debts, or the priority in which th 
incurred. And as it was the actual intention of the debt¢S 
would, in the first instance, have governed, so it was his PREY) © 
able intention that was first resorted to as the rule by whieey = 











_application was to be determined. In the absence therefore, of 


any express declaration by either, the enquiry was what applica- 
tion would be most beneficial to the debtor, The payment was, 


consequently, applied to the most burthensome debt, to one that 


carried interest rather than to that which carried none,—to one 
secured by a penalty rather than to ‘that which rested on a simple 
stipulation,—and if the debts were equal, then to that which had 
been first contracted.” 


Clayton's case was one in which there was a current account, 


‘and it was held that the payments must be appropriated to the 


debts earliest in date. Clayton’s case was discussed in Seymour v, 


' Pickett and also in the case of Cary Bros. and Co. v. The owners 


of the Turkish Steamship “ Mecca” (2), At page 292 of the report 
of the last mentioned case Lord Macnaghten says:—* In 1816 
when Clayton's case was decided there seems to have been autho- 
rity for saying that the creditor was bound to make his election at 
once according to the rule of the Civil Law, or at any rate within 


(1) [1816] r Mer., p. 604, (2) [1897] App. C., 286, 
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a reasonable time, whatever that expression in such a connection 
may be taken to mean.” 

It seems to us that what the Indian Legislature did by sections 
59—61 of the Indian Cohtract Act, was to adopt the rule of Civil 
Law with certain modifications, Unless the meaning of section 60 


is that the debtor is to make his appropriation (if any) at the time 


of paying and the creditor to make his appropriation (if any) at 
the time of receiving the money, it is difficult to conceive what is 
the meaning of section 61 or how it could be applfed. We think 
that the view taken by the court below was correct. If by reason 
of the manner in which the plaintiff kept the account, he is to be 
deemed to have appropriated the payment to the debt of earliest 
ate, there is an end to the case. If on the other hand there was 
o appropriation by either debtor or creditor, the payment must 
e applied to the earliest debt due by the defendant to the plaintiff. 
This was the bond in suit. We dismiss the appeal with costs. 


M. L. N. Appeal dismissed? 


—_— 


QASIM BEG (Plaintif) 
versus 


MUHAMMAD ZIA BEG (Defendant)* : 


Limitation Act (1X of 1908), Arts. 91, 120, sch., I—Suit to set aside an instru- 
meni—mortgage-deed without consideration and not intended to be 
operative—Cause of action. 
A suit to set aside a mortgage-deed was brought nine years after its exe- 
cution on the ground that the defendant only recently threatened to bring a 
suit on the basis of it though when it was executed it was never intend- 
ed to be acted upon, no consideration having passed for it. Held that 
the suit was barred by limitation whether article 91 or article 120 of 
the first Schedule to the Limitation Act applied to the suit, the facts 
entitling the plaintiff to have the doctiment set aside being known ta 
the plaintiff from the very outset. Sinfardppa V. Talari, 1, L.R. 28 
Mad., 349, Vithari v. Hari, I. L. R. 25 Bom., 78, referred to. 
SECOND APPEAL from the decree of C. E. Guiterman Esq., 
I. C. S., Additional District Judge of Moradabad, reversing, the 
decree of Babu Harihar Prasad, Munsif of Haveli, j 
* 5, A. No, 941 of 1914. 
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Suit for a declaration that a mortgage-deed executed by the 
plaintiff in favour of the defendant is null and void. The plaintiff 
alleges that he and the defendant are gelations, and that with the 
object of defeating creditors he executet a fictitious mortgage- 
deed in favour of the defendant. No consideration passed upon 
foot of it and the document has ever since its execution remained 
with him. The bond was executed on 19th October, 1904. The 
defendant has of late assumed a hostile attitude towards him and 
threatened on ‘July 1, I913 to sue on the basis of the bond. 
Hence the plaintiff apprehends ‘injury to his interests and has 
brought the suit, The defence, inzer alia, is that the suit is barred 
by limitation. The court of first instance decreed the suit. 
On the question of limitatian it held that the suit was not statute- 
barred inasmuchas the plaintiff’s allegation being that the onaf 
was a bogus bond and no consideration passed for it and tha 
the defendant now threatened to use it as genuine, no cancella- 
tion of the bond would be necessary if the allegations were found 
to be true. On appeal the Additional District Judge reversed 
the decree of the Munsif and dismissed the suit as time-barred. 
He says :—“The suit is one under section 39, Specific Relief Act. 
Article 91 of the Limitation Act applies. The facts entitling the 
plaintiff to sue were known to him when he executed the docu- 
ment. In this view the period was three yegrs, and the suit is 
clearly time-barred.” He also held that the suit was also barred 
if article 120 applied. f 


Plaintiff appealed. 

Agha Haidar, for the appellant. —The view of the lower 
appellate court that time began to run from the moment when 
the document was executed is wrong. There is a good deal of 
djfference in the language used in Article 91 of the Act of 1877 
and that used in the corresponding Article 92 of the Act of 1871. 
The’ present Limitation Act has reproduced the language used 
in the Act of 1877, Time, according to the present Act and the 
Act of 1877, runs from the date “ when the facts entitling the 
plaintiff to have the instrument cancelled or set aside become 
known to him,” and not, as in the Act qf 1871, from the date 
of thé execution of the document. Consequently when it was posi- 
tively known to the plaintiff that this document which at its 
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inception was treated as fictitious and indperative became dan- 
gerous to him that the cause of action accrued, and this date was 
the 1st July, 1913. 

Fagardeo Singh v. Phuljhart, (1g08) 1. L. R. 30 All., 375. 

In this case it has been decided that whether Article 9I 
or Article 120 applies, the starting point of limitation in either 
case is the same. 

Sham Lal Mitra v. Amarendro Nath Bose, |1895) 1. L. R. 23 Cal, 460, 


Singarappa v. Talari Sanjivappa, 61904) I. L. R. 28 Mad., 349, 
Vithat v. Hart, [1900] I. L. R. 25 Bom., 78. 


B. E. O'Conor, for the respondent, was not called upon to 
reply. 

The following judgments were delivered :— 

RICHARDS, C. J.—This appeal arises out of a suit in which 

e plaintiff sought a declaration that a bond, dated the 5th of 
ober 1904, and executed by him mortgaging certain property, 

g without valid consideration is ineffectual, and that the 
defendants had no right under it. The court of first instance 
decreed the’ claim. The lower appellate court allowed the 
appeal and dismissed the suit. 

The plaintiffs own case is that the bond in question was 
executed ‘in favour of the defendant, who was a relation of his, 
for the purpose of “defeating actual or possible creditors. The 
present suit was not instituted until the 26th of July 1913, that 
is to say about nine years after the execution, The lower ap- 
pellate court has dismissed the suit solely on the ground that 
it is barred by limitation. ‘s 

Article 91 provides that a “ suit to cancel or set aside an instru- 
ment not otherwise provided for shall be brought within three 
years from the time when the facts entitling the plaintiff to have* 
the instrument cancelled or set aside become known to him.” 

If Article 91 is appropriate it seems to me that the facts which 
entitled the plaintiff to bring the present suit were that no consi- 
deration had passed and that the bond was only executed for the 
purpose of defeating ‘his creditors. These facts were known to the 
plaintiff the day he executed the bond. Article 120 provides that 
“where no period of limitation is provided elsewhere in the sche- 
dule, the suit must be brought within six years from the time 
when the right to sue accrues.” If-article 120 is appropriate, it 
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seems to me that itis clear tbat what gave the plaintiff a right 
to bring the present suit was that these was no consideration paid 
or intended to be paid. His right to sue therefore accrued at 
the very time when he executed the bond and his suit had to be 
brought within six years. Ifit were necessary to decide which 
article of the Limitation Act applies, I am inclined to think 
Article 91 is the appropriate article. Ifthe bond was altogether 
fictitious it ofight to be cancelled and a note made of its can- 
cellation in the Registration office as provided by section 39 of 
the Specific Relief Act, Cancellation of the bond was the real 
relief to which the plaintiff was entitled if he proved his case 
and if the suit was brought within time. 

There are many cases in which a party might be entitled to 
declaration that a deed did not bind him while he would not 
entitled to have the deed cancelled. It is contended that whet 
we apply Article 91, or Article 120, the fact which entitled the p 
tiff to have the instrument candelled or the time when his rignt oe 
sue accrued was when he apprehended that a suit would be brought 
against him. It seems to me that though his apprehension may have 
been a reason for bringing the suit it was neither the fact which 
entitled him to have the instrument cancelled within the meaning 
of Article 91, nor was it by reason of his apprehension that the 
right to sue accrued to him within the meaning of Article 120. 

There have been a number of cases cited none of which seem 
to me to be very much in point, except the case of Singarappa v. 
Talari Sangiivappa (1). The learned Judges seem to have suggested 
that theeright to have a document set aside was when the party had 
reasonable apprehension that such instrument, if left outstanding, 
would cause him serious injury, and they referred to section 39 of 
the Specific Relief Act. In my opinion section 39 merely states 
under what circumstances a plaintiff can bring a suit for the set- 
ting aside of a document, The section is clearly subject to the 
provisions of the Limitation Act. In my opinion the decision of 
the court below was quite correct and ought to be confirmed. Í 
wish to say, in conclusion that I am deciding the case on its own 
facts and circutfistatices. ` . 

Picott, J.—In concurring with the decision of the learted 
Chief Jastice'in this case | wish to add a few refttarks, principally 

(i) [foog] I. L. Ry 28 Madu 349. 


$ 
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because of the authorities which have been quoted on the other 
side, and I would mention the case of Vitai v, Hari (2), in addi- 
tion to the Madras case referred to by the Honourable Chief 
Justice. I mention that case as the type of a number of others 
in which the essential relief sought by the plaintiff was the re- 
covery of possession, or in which at any rate a cause of action was 
afforded by actual interference with the plaintiffs possession. I 
think all cases of this sort are easily distinguishable from the one 
now before us, On its facts even the ‘case reported in I. L. R, 
28 Mad., 349 is distinguishable from the present, on the ground 
that the deed sought to be set aside was a deed of sale, and that 
it was an essential part of the plaintiffs case that he had 
ontinued in possession in spite of the execution of that deed, 

d that he got his cause of action owing to an attempt on the 
part of the defendant to interfere with his possession. The 
line of reasoning, however, adopted by the learned Judges of 
the Madras High Court in that ĉase is in favour of the conten- 
tion of the appellant now before us. With all respect to the 
learned Judges, I can only say that a general application of the 
principles suggested in this decision, and in particular their ap- 
plication to the present case, would amount to something like a 
reductio ad absurdum of the relief intended to be allowed by the 
legislature by means of declaratory suits? In a case like the pre- 
sent the plaintiff, the executant of the disputed document, was 
fully entitled to wait quietly at home until the defendant brought a 
suit to enforce the mortgage. As against such a suit all the pleas 
put forward in this case would have been available as q defence. 
The period of limitation for a suit on the mortgage deed had 
barely three more years to run when the plaintiff came into 
court with the present suit. The object of allowing a declaratory 
suit to be brought at all in such circumstances as the present is 
for the perpetuation of testimony when, the plaintiff is apprehen- 
sive that, if he waits for the opposite party to take action against 
him, evidence at present readily available would become difficult or 
impossible to obtain. I think that is why a narrow period of limita- 
tion was prescribed for suits to which Article gr of the Indian 
Limitation Act applies. There is no doubt that attempts are free 
f (1) [1900] I. L. R., 25 Bom, 78. 
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quently made to secure a longer period of limitation by drafting 
the plaint so as to evade all reference to section 39 of the Specific 
Relief Act (No. I of 1877), and to claim a mere declaration instead 
of the full relief prescribed by that section. It is open to ques- 
tion how far litigants should be encouraged to claim the bene- 
fit of the general Article 120 of the first Schedule to the Indian 
Limitation Act by going out of their way towards their plaint 
so as to escape the application of Article 91. Regard should 
undoubtedly be had to the essence of the suit rather than to the 
particular colouring sought to be put upon it by the plaintiff. I 
am content, however, to deal with this case on the assumption that 
Article 120 applies. If so, the test which I would suggest is whe 
ther the present suit could or could not have been instituted pri 

to what the plaintiff alleges to be the origin of his cause of acti 


‘namely, the day on which the defendant in some way, not clearly 


specified, showed an intention to institute a suit in respect of the 
money apparently due on the face of this bond. In my opinion, 
if the plaintiff had come into court within a year, or within a 
month, or within a week, of the execution of this deed, alleging 
that he had been induced to execute it as a matter of policy, and 
(as his witnesses have deposed) in order to protect the property 
therein referred to from the attacks of creditors whom the plain- 
tiff feared, but that he had repented of his conduct and realised 
that so long as the deed was in existence, the defendant might 
make a dishonest and improper use “of it against him, he would 
have had a proper and valid cause of action for the very declara- 
tion which he seeks in the present case. On this ground there- 
fore it seems clear to me that the right to sue for a declaration 
in respect of this bond accrued to the plaintiff on the day on 
Which it was executed, and that time was always running against — 
him. I, therefore, concur in the finding that the present suit was 
rightly dismissed by the learned District Judge. 

S. C. C. Sos Appeal dismissed. 
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KEDAR ANB OTHERS (Plaintiffs) ‘Civ, 
i Versus 1915 
DEO NARAIN AND ANOTHER (Defendants)* July, 16, 
Agra Tenancy Act (IJ of 1901), section 32—Division of holding—Suit for RICHARDS, 
possession of portion of holding—Sutt maintainable. Baisi J, 


All that section 32 of the Tenancy Act provides against is the splitting 
up of a holding or the distribution of the rent so as to bind the land-holders. 
Clause 2 does no more than enact that a suit brought for such a purpose 
shall not be entertained by a Civil or Revenue Court. 

Hence, where a plaintiff sues for possession of portion of a fixed rate 
tenancy alleging that he is owner thereof and the defendant is a trespasser, 
held that the suit $s not barred by the provisions of section 32 of the 
Tenancy Act. Naytbullah v. Gulsher Khan, I. L. R., 31 AlL, 348, follow- 
id. ; 
PPEAL UNDER section Io of the Letters Patent from a judg- 


ment of KNOX J.. confirming a decree of I. B. Mundie Esq., Sub- 
ordinate Judge of Mirzapur, who confirmed a decree of Babu 
Shibendra Nath Banerji, Probationary Munsif. 

Suit for possession. 

The court of first instance dismissed the svit. 

The lower appellate court confirmed the decree. 

Sir GEORGE KNOX dismissed the appeal. 

Plaintiffs appealed. 

Braj Nath Vyas, for the appellants. 

M. L. Agarwala, for the respondents, 


The judgment of the Court was delivered by . 


BANERJI, J.—This appeal arises out of a suit in which the plain- Banerji, J, 
tiff claimed one biswa, which was alleged to be part of 4 biswas 
which constituted a fixed rate holding. The lower courts and this ° 
Court have dismissed -the suit as being barred by section 32 of the 
Tenancy Act and as having been concluded by the authority of 
of the case of Achhe Lal v. Janki Prasad (®. Section 32 of the 
Agra Tenancy Act provides that “No division of a holding or 
distribution of the rent payable in respect thereof, made by the 
co-owners therein shall be binding on the land-holder unless it,is 


*L. P, A. No. 13 of 1915. © 
(1) [1906] I. L. R., 29 All. 66. 
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made with his consent.” Clause 2 provides that “No suit or other 
proceeding for the division of a holding or distribution of the rent 
thereof shall be entertained in any Civil or Revenue Court.” It is 
quite clear that all that section 32 provides against is the splitting 
up of a holding or the distribution of the rent so as to bind the 
land-holders, Clause 2 does no more than enact that a suit 
brought for such a purpose shall not be entertained by a Civil or 
Revenue Court. In the present case the plaintiff alleges that he 
has become the owner, entitled to possession, of portion of a fixed 
rate tenancy and that the defendant is a trespasser. He does not 
ask for the division of the holding nor for the distribution of the 
rent. He does not seek to bind the land-holder in any way by th 
suit he brings. It seems to us therefore that section 32 does no 
bar the present suit. We may mention that the case relied up 
by the lower appellate court and the learned Judge of this Ç 
has been overruled by the Full Bench decision in Najrduli 

* Gulsher Khan(}). As the suit was decided on a preliminary pr n 
in the lower courts the case must be remanded. We accordingly 
allow the appeal, set aside the decree of this Court and also of 
eboth the courts below, and remand the case to the court of first 
instance through the lower appellate court with directions to 
re-admit the suit under its original number in the file and proceed 
to hear and determine the same according to law, Costs here and 
hitherto will be costs in the cause. 


Appeal decreed, cause remanded, 


(1) [1909] I. L. R, 31 All, 348. 
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SHEO NANDAN AHIR (Defendant) CIvIL 
versus 1915 
RAM LAGAN SINGH AND ANOTHER (Plaintiffs )* July, 13 


Evidence Act (I of 1872), section go—~Document more than thirty years old, —— 
presumption as to—Proof of execution—Authority to sign on behalf of TUDBALL, J. 


others, proof of. 
Where a mortgage-deed purporting to be more than thirty years old 
was not executed by the mortgagors at all but by the scribe, keld that the 
court could presume, under section go of the Evidence Act, that the 
signature was in the hand-writing of the scribe and was executed by him 
but not that he had authority from the mortgagors to sign their names 
upon the document, and the document was not admissible in evidence 
ithout such proof. é 
COND APPEAL from a decree of Pandit Durga Datt Joshi, 


Dist®t Judge of Azamgarh, reversing a decree of Babu Zorawar e 
Singh, First Additional Munsif. f 

Suit for declaration that plaintiffs are mortgagees in possession. 

Defendant brought a suit for ejectment of plaintiffs as sub- e 
tenants under section 58, Act II of 1901. The plaintiffs resisted 
the suit on the ground that they were proprietors and mort- 
gagees, The Revenye Court ordered the plaintiffs to bring a 
suit for declaration in the Civil Court. Hence the suit. The 
Munsif dismissed the suit holding that the mortgage was not proved, 
and the suit was barred by section 11 of the Code of Civil Proce- 
dure. The lower appellate court held that the document was 30 A 
years old, and therefore no proof was required for its admiss?bility, 

Defendant appealed, 

Shamnath Mushran, for the appellant, submitted that the court 
below erred in holding that the mortgage had been proved. Al 
that section 90 of the Evidence Act justified the court in presum- 
ing was that the hand-writing and signatufes were genuine. What 
the plaintiffs had to prove was that the scribe had authority from 
the executants to sign on their behalf. There was no proof of any 
such authority and without it the mortgage could not be held to 


have been proved . 
Ubilack Rai v. Dallial Rat, 11878] I. L. R., 3 Cal, 557, ” 
* 5. A. No, 1310 of 1914. 
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Ameer Ali and Woodroffe’'s Evidence Act, 6th Ed., 548. 


The bond not having been proved the plaintiff's suit ought to 
have been dismissed. . 


Narmadeshwar Prasad Upadhya (for Surendra Nath Sen), 
for the respondent, contended that when the documents purported 
to be more than 30 years old, they were admissible in evidence 
without proof under section 90 of the Evidence Act. More so 
in this case ds all the witnesses were dead. The fact that the 
document came from proper custody coupled with the circum- 
stance that the mortgagees had been found to be in possession, 
made it obvious that the document was genuineand admissible. A 


to its admissibility he relied on Ameer Ali and Woodroffe’s E 
dence Act, 6th Ed., 549. z 










The following judgment was delivered by 


TUDBALL, J.—This isa defendant’s appeal and arises CH ¢, 
the following circumstances. The property in dispute is an occu- 
pancy holding. The appellant Sheonandan and one other brought 
a suit against the plaintiffs in the Revenue Court for arrears of 
rent. Sheonandan’s case was that the holding had been mortgaged 
to certain mortgagees who had sublet the land to Ram Lagan 
Singh, that the mortgage had been redeemed, that Ram Lagan 
Singh remained on as a sub-tenant and that he was liable for 
arrears of rent. Ram Lagan’s case was that he was not a sub- 
tenant but that he held the land as a mortgagee in possession on 
an old mortgage of 1920 Sambat. The Revenue Court went into 
the matter, held that Ram Lagan had failed to establish any mort- 
gage and gave Sheonandan a decree for arrears of rent. Then 
Sheonandan and his companion brought another suit in the Reve- 
nue Court toeject Ram Lagan Singh (and one other) as being a 
sub-tenant, The latter again put forward his plea that he held 
as a mortgagee under this old mortgage. The Revenue Court 
referred Ram Lagan td tke Civil Court to obtain a declaration 
as to whether or not he held this land as a mortgagee. There- 
upon Ram Lagan Singh and another plaintiff brought the present 
sujt against Sheonandan Ahir, and clafmed a declaration that 
the plaintiffs held the land asa mortgagee. The court of first 
instance dismissed the suit. The lower appellate court decreed 
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the suit. The defendant Sheonandan comes here on second appeal, 
Two points were pressed. The first is that the very point in 
dispute between the parties is ‘yes judicata by reason of the deci- 
sion by the Revenue Court in the rent suit. The second point 
is that the plaintiffs have failed to prove the mortgage which they 
put forward. I do not propose to touch the question of res judicata 
because in my opinion it is quite clear that the plaintiffs in the 
present suit have failed to establish any mortgage whatsoever in 










their favour. The mortgage-deed setup by them is dated 1920 
ambat corresponding to February 1864. The document is un- 
egistered. Itis in the hand-writing completely from beginning 
end of one person, It purports to bein the hand-writing of 
jadhar Das. The names of the executants and the names of 
witnesses purport tohave been written upon the document 
e hand of Gajadhar Das. No portion of the document pur- 
ports) to have been written by the mortgagors, The alleged 
executants and the alleged attesting witnesses and the scribe are 
all said to have died. The plaintiffs produced the son of the 
scribe to testify to the fact that the whole of the document is in 


the hand-writing of his father. Thereis not a scrap of evidence ° 


to prove that Gajadhar Das had any authority from the alleged 
mortgagors or the alleged attesting witnesses to sign their names 
upon the document. e The lower appellate court inthe course of 
its judgment remarks as follows. “The scribe has signed for all 
the executants. It therefore appears that he was authorized by 
them to do so and the plaintiffs have proved the hand-writing of 
the man who signed for the executants.” It is a mere assumption 
on the part of the lower appellate court that the scribe appears to 
have been authorized by the alleged mortgagors to sign their 
names. The lower appellate court also purported to apply section 
go of the Indian Evidence Att and to presume the document to 
be genuine, Under section 90 a court may presume that the sig- 
nature and every other part of a document which purports to be 
in fhe hand-writing of any particular person is in that person's 
hand-writing and in the case of a document executed or attested 
that it was duly executed and attested by the persons by whom 
it purports to be executed and attested. The present document 
does not purport to be executed by the mortgagors at all, It 
purports to have been executed by Gajadhar Das for the mort- 
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gagors. Section 90 does not allow a court to presume that 
Gajadhar Das had any authority from the mortgagors to sign 
their names upon this document. The respondents’ case is some- 
what peculiar. If this mortgage-deed be a true one then they 
and their predecessor-in-title must have held possession for at 
least fifty-two years and one would have thought that it would 
be easy to prove their possession by means of the Government 
record. But apparently they have been unable to prove posses- 
sion for anything more than fourteen or fifteen years and that 
only by the admission of the opposite party. The lower appellate 
court in its judgment says :—“ It has been produced from proper 
custody and as I shall show later on, the plaintiffs-mortgagee 
have been in possession in accordance with this deed.” Later 
what the lower appellate court says about the plaintiffs’ possessi 
is as follows, “The possession of the plaintiffs for at least four 
or fifteen years has been admitted by the defendants. Thef oral 
evidence coupled with the martgage-deed shows that the plaintiffs 
have been in possession as mortgagees.” It is impossible to hold 
that the plaintiffs-respondents held possession as mortgagees 
*unless and until it could be established that a mortgage was 
ever created. The document under which the plaintiffs claim 
as mortgagees no doubt exists and purports to have been written 
and the names of the executants to have been signed thereon by 
ome Gajadhar. No authority from the mortgagors in favour of 
Gajadhar has been proved. Therefore it is impossible to say 
that this mortgage-deed was executed by or with the consent of 
the alleged mortgagors, The mortgage not having been estab- 
lished it is impossible to give to the plaintiffs a decree declaring 
that they hold the land as mortgagees. In my opinion the 
e decision of the court of first instance was quite correct. I allow 
this appeal, set aside the decree of the lower appellate court and 
restore that of the court of first instance. The appellant will have 
his costs in all courts, 
S. N. 









Appeal allowed, 
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BHAGWANA AND ANOTHER (Defendants) 
VEYSUS 
BHAGWAN DAS AND OTHERS (Plaintiffs)* 
Usufructuary mortgage of Zamindart including Sir—N.-W. P. Rent Act 

(XII of 1881)—Agra Tenancy Act (II of 1901), section 10, cl 1a—Ex-pro- 

prietary tenant—Right of mortgagee not affected—General Clauses Act 

(Local), section 6, cl. 3. 

A zamindar made a usufructuary mortgage of a portion of his zamindari 
including sir in 1896. In 1907 a portion of the same zamindari was sold 
by auction. The auction-purchasers got rent assessed on the portion 
purchased by them and in 1912 they ejected the zamindar himself from 
that share. A suit was then brought to eject the mortgagees from two of 
the plots, Held that the mortgagees could not be ejected inasmuch as the 
usufructuary mortgage having been made before the Agra Tenancy Act the 
zamindar had not become an ex-prpprietary tenant in respect of his Str, 
and the new Act could not affect the mortgagees’ rights. 

SECOND APPEAL from a decree of L. Johnston Esq., District 
Judge of Meerut, reversing a decree of J. F. Sale Esq, Assistént 
Collector, first class, 

One Kure held a share in Khata No. 55. He usufructuarily 
mortgaged some portion of his Zamindari and Sy to Bhagwana and 
Dewana, the defendants appellants on the 14th of August 1896. A 
portion of Kure’s Zamindari share was put to auction and pur- 
chased by Bhagwan Das plaintiff respondent and three others, who 
got Rs, 44-14-2 rent assessed on the ex-proprietary holding of Kure, 
Plaintiffs, having ejected Kure on the yth of August r9f2, sued to 
eject the defendant-appellants. The court of first instance dismis- 
sed the suit holding the defendants as mortgagees in possession 
under the mortgage of 1896, Thelower appellate court decreed 
the suit on the ground that ejectment of Kure amounted to an eject- 
ment of the mortgagee under section 64 of Act II of 1901 and that 
the defendants were trespassers. TMus though the suit was in- 
stituted in the Civil Court, they could be ejected under section 196 
of Act II of 1go1. 

Defendants appealed. . 

Surendra Nath Sen, for the appellants, submitted that under 
the Rent Act of 1881 no ex-proprietary right accrued to the mort- 
*S.A, No. £342 of 1gt4. 
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gagor asa usufructuary mortgage was not a transfer within the 
meaning of section 7 of the Rent Act of 1881. 
Madho Bharthi v. Barti Singh, [1894] I. Ie R., 16 All, 337. 

The appellants could not be ejected as long as the mortgage 
was not redeemed and even if ex-proprietary rights accrued 
to Kure, after the mortgage the appellants became the mortgagees 
of those rights and thus could not be ejected by the plaintiffs res- 
pondents under section 196 of Act V of 1901. He relied on 

Khiali Ram v. Nathulal, [18921 I. L. R, 15 AIL, 137, 

Sham Das v. Batul Bibi, 1902} I. L. Rọ, 24 All., 538, 
Babulal v. Ramlal, [1906] 3 A. L.J. R , 40, 

Sheolal Singh v. Sukhdeo Singh, [1909] I. L. R, 31 AIL, 368, 
Select Decisions of B. R. 1 of 1885. 

Gokul Prasad, for the respondents, submitted, that the appel- 
lants were mortgagees of proprietary rights when ex-proprietary 
rights accrued to Kure, After the sale of ex-proprietary right 
the mortgages became extinct, and thus the appellants had 






locus standi and were not entitled to remain in possession. 
He relied on 
Sham Das v. Batul Bibi, [1902] 1. L. R., 24 All, 538. 
* Surendra Nath Sen, in reply, referred to the General Clauses 
Act (Local), section 6 (c). The right of the appellants had accrued 
before the Tenancy Act and was protected under that section, 


The following judgment was delivered by 


Knox, J.—In the year 1896 one Kure was the proprietor 
of a certain share in Mauza Lohari, Pargana Kutana. Out of that 
share he mortgaged a portion consisting ofa little over a bigha to 
the appellants. The mortgage was a usufructuary mortgage and 
Kure put the appellants in possession of the plots now in dispute, 
In the year 1907 a portion of Kure’s property covering an area of 
eight bighas eleven biswas was put up to auction in execution of a 
Civil Court decree and sold. The purchasers at auction were the 
respondents in the present gase. The purchasers went to the Re- 
venue Court and got mutation pf names in their favour. They further 
had a rent of Rs. 44-14-2 fixed on the ex-proprietary holding of 
Kure. Inthe year 1912 the auction-purchasers proceeded further 
and obtained the ejectment of Kure from hiseentire ex-proprietary 
holding. Having done this, they next proceeded to sue for the 
ejectment of the present appellants, Bhagwana and.Dewana, from. 
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the two plots numbers 2570 and 2571. These two plots are included 
in the area of eight bighas eleven biswas from which Kure had been 
ejected. i 


The appellants in their written statement raised the point that 
they were mortgagee-co-sharers and were in possession as such 
and that the plots in dispute were their k4udkasht. The court of 
first instance accepted this plea and dismissed the suit. Thereupon 
the respondents Bhagwan Das and others appealed. The lower 
appellate court held that the question for determination in the appeal 
was whether the respondents to this appeal were entitled to have 
the appellants ejected. The lower appellate court, holding that 
when Kure was ejected from the plots the appellants were merely 
trespassers, went gn to hold that the plaintiffs were clearly entitled 
o have the defendants ejected. It accordingly allowed the appeal 
and decreed the plaintiffs’ suit with full costs throughout. Two 
pleas were taken in the memorandum of appeal which the defey- 
dants have filed in this Court. Gteat stress is laid upon the first 
plea, vtz., that the plaintiffs, here respondents, were not competent 
to eject the defendants, here appellants, in enforcement of the dec- 
ree against Kure. I think no doubt can exist upon this point. 
Indeed it is admitted by the other side that when the mortgage 
in 1896 was first entered into between the parties Kure was then 
zamindar and he did execute a usufructuary mortgage over, the 
two numbers in suit and put the mortgagees in possession. 
-In 1896 and the year following this Court held that a zamindar 
who makes a usufructuary mortgage of his zamindari including his 
Sir land does not so lose or part with his proprietary rights “ with- 
in the meaning of section 7 of Act No, XII of 1881 as to be- 
_come an ex-proprietary tenant of his Szr land.” This was held in 
the case of Madho Bharti v. Barti Singh (1), by all the Judges ef 
this Court sitting in Full Bench. From 1896 onward then Kure 
continued to be the proprietor over the land in dispute and was 
not an ex-proprietary tenant only. In the year gor, the N.-W. P. 
Tenancy Act was passed and that Act (Section r0, Clause 12) has 
enacted that a usufructuary mortgage shall be deemed to bea 
transfer within the meaning of that section. Whatever effect that 
may have had upon the position of Kure it is not nesessary to 
determine, but the pasing of that Act could not affect the right 
(1) [1894] I. L. R, 16 AIL, 337. 
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which had been created in favour of the appellants prior to the 

passing of that Act. Section 6 of the Local General Clauses Act 
clause (c) expressly lays down that Where an Act of the United 
Provinces Legislature repeals any enactment hitherto made or 
hereafter to be made, then, unless a different intention appears, 

the repeal shall not affect any right, privilege, obligation or liability 
acquired, accrued or incurred under any enactment so repealed. 

No such intention has been pointed out to me nor do I know of 
any. On behalf, however, of the respondents my attention has 

been called to the case of Shama Das v. Batul Bibi (}), In that 

case it was undoubtedly held thata zamindar having mortgaged 

by way of usufructuary mortgage his zamindari together with his 

Sir land lost his zamindari rights and became an ex-proprietary 

tenant of his Str. There is one difference between that case anc 

the present. In Shama Das v. Batul Bibi the mortgagor parte.. 

with the wholeof his rights in the property held by him andit 

Was in pursuance of the mortgage, the mortgagee obtained a dec- 

ree for sale, sold that property in execution of the decree and pur- 

chased it and obtained possession. I do not think that that case 
is’a safe precedent to follow in the present case and even ifit 

applies then the only difference is that the mortgagee rights of 
the appellants must be held to attach to the ex-proprietary rights 
which Kure held when the sale took place, The learned Judge 
of the court below and the vakil of the respondents lay some 

stress upon the fact that the sale of the ex-proprietary rights 

was not subject to any incumbrance in favour of one Sumrat 

but the present appellants were no parties to that decree and it does 

not appear that they were ever sent for and asked as to how the 
property should be sold. 


e I allow the appeal, set aside the decree of the lower appellate 
court and restore that of the court of first instance, 
. Appeal decreed. 
(1) *[1g02] 1. L. R., 24 All, 538. 
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ABDUL HAKIM KHAN AND OTHERS (Defendants) 


VEFSUS 
KARAN SINGH AND ANOTHER (Plaintiffs)* 


Code of Civil Procedure (Act V of 1908), Order IT, Rule 2—~Plaintiff aware of 


the relief he ts entitled to—Omission to claim tt—Subsequent suit barred. 
Where a plaintiff knew what relief he was entitled to in a former suit 
and deliberately omitted to claim the right relief, his subsequent suit in 
respect of the same cause of action for the right relief is barred by the 
provisions of Order II, Rule 2, ‘of the Code of Civil Procedure. 


First APPEAL from a decree of Babu Sushil Chandra Banerji, 
dditional Subordinate Judge of Aligarh. 

Suit for recovery of money. , , 

The court of first instance decreed the suit in part. 

Defendants appealed, 

B. E. O'Conor (with him gal Ahmad), for the appellants, 

Peary Lal Banerji, for the respondents, 

The judgment-of the Court was delivered by 


RAFIQ, J.—The facts which have given rise to this appeal 
are as follows:—Rahim Ali Khan, one of the defendants respon- 
dents was the owner of 734 biswas in village Dastara. On the sth 
of December 1902 he executed a sale-deed in respect of, six bis- 
was out of the 7% biswas in lieu of Rs. 14,000, in favour of Abdul 
Hakim Khan and his three minor sons. Out of the consideration 
money the sum of Rs, 12,000, was left with the vendees for the 
discharge of two prior mortgages, namely, Rs. 6,000, were to be 
paid on account of a usufructuary mortgage to the credit of Har 
Bhajan Lal and others, mortgagees, and Rs, 2924-5 were to be 
paid to one Lala Sant Lal for a simple mortgage. It was further 
agreed that any balance left over, after payment to the two prior 
mortgagees, will be repaid to the vendor; the payments to the two 
prior mortyagees were to be made at stated times which*were 
mentioned in the sale-deed. The prior mortgagees were admittedly 

* F. A. No. 9 of 1914, 
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not paid on the date mentioned in the sale-deed. On the rath of 
September 1912 Rahim Ali Khan executed a deed of assignment 
in favour of Karan Singh and Ahmad Ali Khan in respect of the 
money due from the vendees, that is the balance of the purchase 
money and damages on account of non-payment of the prior mort- 
gages on the dates mentioned in the sale-deed. On the oth of 
January 1913 Karan Singh and Ahmad Ali Khan the assignees 
instituted the suft out of which this appeal has arisen for the re- 
covery of Rs, 9000, the amount said to be due on account of dam- 
ages and the balance of purchase money. The claim was brought 
against the vendees and against Rahim Ali Khan and others. 
The claim was resisted on various pleas one of which was that 
it was barred by Order II, Rule 2 of the Code of Civil Procedure. 
The learned Subordinate Judge, in whose court the suit was filed 








decreed it in part. The vendees have preferred the present appea 
‘Phey challenge the decree against them on the ground, among 
others, that the suit is not maintainable in view of the provisions 
of Order I], Rule 2 of the Code of Civil Procedure. The argument 
isbased on the allegation that on the 11th of September 1905 
Rahim Ali Khan brought a suit in the court of the Subordinate 
Judge of Aligarh for the cancellation of the deed of the 15th of 
December 1902 against the appellants on the allegation that the 
latter had failed to carry out their part of the contract by not 
paying the prior mortgagees and not paying him the balance of 
the purchase money. The said claim was dismissed on the 
ground that the remedy sought by Rahim Ali Khan was not open 
to him, a8 the non-payment of sale price or the non-fulfilment of 
some of the terms of the contract of sale did not entitle the vendor 
to ask for cancellation of the sale. It is contended on behalf of 
the appellants that the cause of action alleged in the suit of the 
11th of September 1905 was the same as the cause of action stated 
in the present suit, namely; the breach of contract by the appel- 
lants. It was open to Rahim Ali Khan in the former suit to sue 
for damages and the return of the unpaid sale-price and that his 
omission to do so bars the present suit under Order II, Rule 2 of 
the Gode of Civil Procedure. In support ôf this contention the 
learned counsel for the appellants relies on the wording of the 
said provisions of law andon the following cases ;—Rangayya 


* 
4 
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Goundan and another v. Nanjappa Rao and others (1), Badri Bisal 
v. Musammat Lalta Koer (2), Raja Bahadur Shiv Lal Moti Lal v. 
Rayeerappa Pampauna (8). * For the respondents the reply is that 
the provisions of Order II, Rule 2 of the Code of Civil Procedure 
do not apply to the present case inasmuch as the remedy sought 
by Rahim Ali Khan in his former suit was misconceived and 
could not be granted to him. It is said that where a plaintiff sues 
for a relief that he is not entitled to, a subsequent suit by him 
for the right relief on the same cause of action is not barred by 
Order JI, Rule 2 of the Code of Civil Procedure, In support 
of his contention the learned counsel for the respondents has relied 

., on the following cases, Prari v. Khtali Ram(4), Darbo v. Kesho 
Rai (6), Sarsuti v, Kunj Behari Lal (8), Mohan Lal v. Bilaso (7), 
Bande Ali v, Gokul Misir (8), Musammat Pran Debiv. Har Kishan 
Das Oj, Musammat Parmeshari v, Vasdeo (.) 


The strongest cases for the respondents are those reported in 
ILL R3 All, page. 857 and the Punjab Records for 1885 case No, 
35, page 65. Ifit be conceded that the propositions of law laid 
down in the said two cases -is correct, it does not help the respoh- 
dents in the present case, for it was laid down in those cases that 
where a plaintiff has asked for a wrong relief presumably under a 
misapprehension of what relief he is entitled to seek, his subse- 
quent suit for the right relief is not barred. In the present case 
we find on reference to the plaint of the suit of the 11th of Sep- 
tember, 1905, that Rahim Ali Khan knew perfectly well that he 
was then entitled to claim both the damages and the balance of 
sale-price. In fact he stated in paragraph 9 of his plains that he 
was entitled to recover damages and the balance of unpaid price 
from the defendants of the suit as well as ask for the cancellation 
of the sale-deed, but he was for the present asking merely for the 
cancellation of the sale and that he would subsequently sue in 
respect of the other reliefs, The cases relied upon by the learned 
counsel for the respondents do not go,the length of saying that in 


(1) LL. R, 24 Mad., 391. (2) 10 O. C. 44. 

(3) 11 Bom. L. Ru 46. (4) [1881] I. L. R., 3 All, 857. 
(5) [1879] L L. R., 2 All, 356. (6) [1883] 1. L. R 5 All, 345, 
(7) [1892] L L; R, 14 All, 512. (8) [1911] 9 A. L. J. Ro rity 


(9) [1884] P. R. No. 4, p. 110. 
(10) [1885] P.-R. No. 35, p. 65. 
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a case like the present where Rahim Ali Khan knew perfectly well 
what relief he was entitled to and he deliberately omitted to claim 
the right relief, that his subsequent suit in respect of the same 
cause of action for the right relief does not stand barred by the 
provisions of Order II, Rule 2. It is clear that Rahim Ali Khan 
was entitled to more than one relief on his own statement in the 
plaint of 1905. He deliberately chose to sie in respect of one 
and omitted to gue in respect of the others and he did not obtain 
the leave of the court in respect of the reliefs which he had omit- 
ted. The present claim therefore stands clearly barred under Order 
IT, Rule 2 as the cause of action in the two suits is exactly the 


same, 


The appeal therefore prevails and we allow it, The decree of” 


the lower court is set aside and the claim of the plaintiffs is 
dismissed with costs in both courts, The objections filed by the 
plaintiffs as regards the amount disallowed by the court below 
are also dismissed with costs, * 


Appeal decreed. 


i i TULSHI RAM 
VEFSUS 
ABRAR AHMAD AND OTHERS.* 


J. Code of Criminal Procedure (Act V of 1898), sections 145, 522— Whether Magis- 


e trate competent to place one in possession by ousting another—Order 
tllegal, 

Under section 145 of the Code of Criminal Procedure a Magistrate of 
the first class has no power to oust one person and to place another in pos- 
session of a disputed propegty. A Magistrate has such power under 
section 522 of the Code, but to give him jurisdiction there should have . 
been a conviction for an offence. Hence, the order by the District Magis- 
trate declining to carry out such an order is not open to revision, 


CRIMINAL REVISION from an order of L. M, Stubbs Esq, 


District Magistrate of Bijnor. 


* Cr. Rev. No. 450 of 1915. 
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Satya Chandra Mukerji, for the applicant. 
S. M. Sulaiman, for the opposite parties. 
R. Malcomson (Assistant Government Advocate), for the Crown. 


The following judgment was delivered by 
TUDBALL, J.—The applicant has come to this Court on revision 
in the following circumstances :—There is a certain house which is 
in dispute between him and the opposite party and he applied toa 
Magistrate to take action under section 145 of the Code of Crimi- 
nal Procedure. On the sth of December 1914 the Magistrate 
passed an order under section 145 calling upon the parties concern- 
ed in the dispute to attend his court and to put in written state- 
ents of their respective claims. The Magistrate proceeded to make 
is enquiry and he came to the conclusion that Tulshi Ram had 
en wrongfully dispossessed on the 25th of November 1914 by the 
pposite party. He accordingly treated him as having been in 
possession on the date of his order of the 5th of December 1914, 


~~ 
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TuLsut RaM 
Aaii 
AHMAD 
Tudbalt, J. 


acting under the first of the provisos of clause 4 of section 145. He ° 


thereupon passed an order under clause 6 of that section declaring 
Tulshi Ram to be entitled to possession of the house until evicted 
therefrom in due course of law, and he forbade all disturbances of 
such possession until such eviction, So far the order of the 
Magistrate appears to have been good and well within his juris- 
diction. He, however, added the following sentence :—“ The pos- 
session of the house in question will be given to Tulshi Ram 
through the police.” This latter portion of his order is based upon 
no provision in the Code of Criminal Procedure of which I am 
aware. Chapter XII nowhere gives a first class Magistrate any 
such power as to oust one person and to place another person in 
possession. The only provision in the Code of Criminal Procedure 
which entitles a Magistrate to dispossess a person of property and 
replace him by another person who is entitled, is section 522 of the 
Code, and for the purpose of exercising powers therein granted, it 
is necessary that there should have been a conviction of an offence, 
This latter portion therefore of the Magistrate’s order, that the 
possession of the house could be given to Tulshi Ram through the 
police, appears to be ultga vires completely. Tulshi Ram in good 
faith applied to the Magistrate to enforce this portion of the order. 
The Magistrate sent on the petition to the Superintendent of 
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Police asking that it might be done and the Deputy Superintendent 
of Police might be deputed to see the order carried out. The 
Superintendent of Police referred*the matter to the District 
Magistrate, pointing out that the order should have come from 
the District Magistrate and expressing his readiness to maintain 
order and peace. He seems in his order of reference to have 
assumed that the dispossession was to be carried out by some 
revenue official. On this the District Magistrate passed an order 
which is the subject of revision; that order being “I am not 
going to order actual possession to be given by the police.” In 
other words the District Magistrate, who is the district head of 
the police, declined to carry out the order of the first class Magis 
trate that the opposite party should be dispossessed by the policr 
It is against this order that Tulshi Ram has come to this Court 
revision. In the circumstances of the case the order of the first clas 
Magistrate being, as I have pointed out, stra vires, the District 
Magistrate’s order declining, to allow the police to be utilised 
for the purpose of carrying out an illegal order is in my opinion 
avery proper order indeed- in which I would not interfere. It 
*seems to me that it is an order which is- not open to revision by 
this Court at all. Itis curious that under section 145 of the 
Code the Magistrate is allowed to treat a person, who has been 
wrongly and forcibly dispossessed, as having been in actual 
possession on the date on which he passed his initial order 
under clause 1, of the section whilethe section provides no machi- 
nery under which or through which the court may proceed to re- 
move the wrong-doer from possession and put the other man in 
his plage, As far as I can see the remedy for Tulshi Ram in the 
present case is to make a complaint in respect of his wrongful and 
forcible dispossession and to prosecute the other side, and if the 
° Magistrate should convict, then it would be open to him to apply 
to the Magistrate to exercise the powers granted by section 522 of 
the Code. Itis quite clear that in proceeding under section 145, 
as the law stands, it is impossible for the Magistrate to forcibly 
turn out one person and place another in possession of the pro- 
perty. ‘Fhe application is dismissed, 
- i ° Rule discharged. 
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_SATNARAIN DUBE (Plaintif) Civil 
UETSHS 1915 
NARAIN BARGAH AND OTHERS (Defendants) * July, 16. 
Dakhalnama— Public document—Admissibility, Knox, J. 


A dakhalnama is a public document and its copy is admissible with- 
out proof. 
SECOND APPEAL from a decree of Maulvi Muhammad Shaf, 
dditional Subordinate Judge of Gorakhpur, confirming a decree 
Pandit Raj Rajesttar Sahai, Munsif of Basti. 












uit for recovery of possession. 

e court of first instance dismissed the suit. 

The lower appellate court confirmfed the decree. 

Plaintiff appealed. 

Iswar Saran, for the appellant. ° 
Sundar Lal (with him S. M. Mir), for the respondents, 

The following judgment was delivered by 


KNOX, J.—As the lower appellate court observed, the chief Knoz, J. 
point to be decided is whether the plaintiff has proved delivery 
of possession in his favour. “In support of the fact that he had 
received delivery of such possession he produced a duly certified 
copy of a dakhalnama, Thatcopy was admitted and bye order 
of the court of first instance placed upon the record. Afterwards 
it was returned but no reason appears upon the document as to 
why it should have been returned.. The lower appellate court ° 
held that the copy of the dakhalnama was not admissible in 
evidence without proof of due execution.+ It accordingly refused 
to consider it. Jt further held,that if i were admissible in evi- 
dence, the plaintiff had not succeeded in proving delivery of posses- 
sion in his favour. The reason why it so held is that the 
dakhalnama contained orfly an admission of the plaintiff and no 
person is allowed to prove his own admission. As the plaintiff had 


* S, A, No. 1261 of 1914. 
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not in the opinion of the lower appellate court succeeded in 
proving that delivery of possession was made in his favour on the 
5th of March 1909 it dismissed the appeal with costs. 


The plaintiff comes bere in appeal and takes the plea that the 
Dakhalnama is admissible in evidence and proves the plaintiff's 
allegation. In support of this contention reliance is placed upon 
the case of Mohammed Nasir v. Ram Karan Singh (2). In this 
case my brotHer RAFIQ, held that as the dakhalnama is a public 
document, its copy is admissible in evidence without proof. I 
also am of the same opinion. The dakhalnama is a document- 
forming record of the act of a public officer (executive), vzz., the 
Amin of the court and that being so a copy is admissible in evi 
dence. As the lower appellate court has decided the appeal on 
preliminary point, I reverse the decree upon this point. I dire 
that the appeal be returned to that court ‘with instruction 
place it upon its file of pending appeals and to determi: 
according to law. The court will receive in evidence the copy 
the dakhalnama quantum valeat. This will not prevent tu 


elower appellate court from exercising the discretion given it under 


Order 41, Rule 27. Costs will abide the event. 
Appeal allowed. 


- Cause remanded. 
. (1) [1914] 25 I. C., 529. 
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RAJWANT PRASAD PANDE AND OTHERS (Plaintiffs) ne 
versus LORD SHAW, 
è SIR GEORGE 
RAM RATAN GIR AND OTHERS (Defendants) FARWELL, 
SIR JOHN 


Res judicata—Finaltty of execution procesdings—Suit to declare that a par- EDGE, 
ticular judgment-debtor ts no party to a decree, held to be incompetent MR. AMEER 


Code of Civil Procedure, (Act XIV of 1882), sections 13, 244. ALL 

A mortgage suit was decreed against A. B. and C. in 1897 and the 
decree made absolute in 1900. In 190: C. obtained an order under 
section 108 of the Code of Civil Procedure to set aside the decree on the 

` ground of insufficient service on him. The suit was retried, A and B were 
not allowed to appear, but in 1902 a fresh decree was passed against A. 
B, and C. In 1906 an application was made to execute this decree. B? 
objected, but his objections were disallowed and the decree was made 
absolute. B appealed to the High Court but unsuccessfully. He then sued 
fora declaration that the decree of 1902 was not binding on him, on 
grounds which were identical with those which he had taken in the 
execution proceedings. Held that the suit was barred by the rule of 


~ 


res judicata. 

APPEAL against’a decree of the Allahabad High Court, revers- 
ing a decree of the Additional Subordinate Judge of Gorakhpur. 

One Prag Dat Pande, the managing, member ofa Hindu joint 
family, mortgaged a 4 anna share of a village to the first respon- 
dent’s predecessor. Prag Dat Pande had two sons (1) Bhagwant 
Prasad Pande, (respondent No. 2) and (2) Rajwant Prasad Pande, 
(appellant No. 1). Each of these sons had one or more sons who 
are the remaining respondent and appellants. a 

In 1897 the first respondents sued upon the mortgage, and made 
Prag Dat Pande and his sons and grandsqns defendants. Rajwant 
Prasad and his sons alone defended the, suit: it was decreed and 
the decree confirmed on appeal by the High Court. Prag Dat 
then applied to set aside the decree under section 108 of the 
Civil Procedure Code but his application was dismissed: and on 
September 22, 1900 an order absolute was made for saleeof the 
mortgaged property for Rs, 14123-1-3. 
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Bhagwant Prasad (and his sons) then applied to set aside the 
decree under section 108 of the Civil Procedure Code, and on De- 
cember 14, 1901 this application was allowed and the suit ordered 
to be retried. On the retrial Prag Dat claimed tobe entitled to 
defend and tendered a written statement, but the court refused to 
hear him on*the ground that the decree had only been set aside 
as against Bhagwant Prasad and was still in force as against the 
other defendants, Prag Dat appealed to the High Court without 
success, 

The suit was retried by the Subordinate Judge, who decreed 
it afresh, and on September 22, 1902 passed a decree against 
all the original defendants for Rs, 11,594-0-9 with further interes 
from January 15, 1897 at :64 per cent. Bhagwant Prasad appeal 
to the High Court, which confirmed the decree with certain modi 
cations, Pending this appeal the first respondent, on June 22, 1907 
applied to execute the decree of September 22, 1900 against PI 
Dat and Rajwant Prasad, stating that “another decree had be 
passed against Bhagwant Prasad and that it would be executéu ` 








separately.” Apparently nothing came of this application. 


After the disposal of the High Court appeal, the first res- 
pondent, on July 7, 1906 applied to execute the decree of Septem- 
ber 22, 1902 against all the defendants, Prag Dat and the 
appellants objected on the ground that an order absolute had 
been made against them on September 22, r900: they also 
applied to amend the decree of September 22, 1902. The 
Subordinate Judge rejected their application, overruled their 
objection, and made an order absolute for sale for Rs. 14,826-12-9, 
Prag Dat and the appellants appealed to the High Court, which 
dismissed their appeal. Thereafter they filed the present suit 


* Yor a declaration that the inclusion of three names in the decree 


of September 22, 1902 was not binding on them, or alternatively 
that they were not pasties tothe decree or to any of the pro- 
ceedings consequent thegeon. This suit was decreed by the 
Subordinate Judge but, on appeal, dismissed by the Allahabad 
High Céurt (AIKMAN and KARAMAT HUSAIN, JJ.) 
e Plaintiffs appealed. e 

Lowndes, for the appellants.—The second decree was passed 

behind our backs in proceedings in which we applied to be heard, 
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but were not heard. The first decree is still in force that was ony 
made the ground for not hearing us in the later proceedings. 1915 
The two decrees are very different : in the first, interest stops alto- pa iwanr 
gether at the date fixed: in the second, the plaintif is allowed eee 
interest, and that too at 1-6-0 percent per mensem and instead v. 
ofat the court rate, right up to the date of realization. The RAN TAN 
general rule, whether future interest is payable at all, is laid 

down in . 





Maharajak of Bharatpur v. Ram Kanno Dei, [1g00] 28 I. A, 35 


The rule as to the rate of interest which may be allowed is to 
be found in 
Sundar Koer v. Sham Kishen, [1906] 34 1. A., 9 at p. 19. 


It is not competent to the court to make against us a decree 
onerous than the existing one. This was recognised by the 
bad High Court in 


Gauri Sahai v. Ashfaq Husain, [1907] 1. L. R., 29 All, 623 at p. 626. ° 


De Gruyther, K.C. (B. Dube with him), for the respondents.—The 
only property hypothecated is a share in a village belonging to 
a Hindu joint family, in which share none of the members has any 
specific interest : the result is that if you cannot execute against 
all you cannot execute at all. What the court naturally would 
do, in setting aside ‘the decree under section 108, is to restore 
the case, and allow Bhagwant Prasad to offer any defence he 
could—the others had already had their chance of defending. If 
Bhagwant had succeeded, the whole suit would have been dismissed, 
The view taken by the Calcutta High Court under section 108 ‘ 
has always been that if you set aside against one you set aside 
against all: and this must mean anew decree. Under section 
108 the only way in which Bhagwant can be allowed to defend is | 
by the decree being set aside: and ifitis set aside at all, the 
effect in law is to set it aside in its entirety. The order under section 
108 does not in terms mention setting aside the decree at all: but 
it must be treated as a proper order, and that construction was 
adopted by the Judge in his final order. Prag Dat and , Rajwant 
Prasad could have appealed to the High Court against the 
decree, as Bhagwant Prasad in fact did appeal, and they could i“ 
have raised these very points. If they had appealed, * and the 
appeal had been dismissed, their only remedy was to appeal here, 
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When in 1906, we applied to make the decree of 1902 absolute 
they then took the very objections they now raise and un- 
successfully. The issue raised is barréd by the rule of res judicata. 

Mungal Pershad Dichit v. Girja Kant Lahiri Chowdhry, [1881] 8 
Ind. App., 123. 
Ram Kirpal Shukul v. Musammat Rup Kuari, 11883) 11 Ind. App. 

37 at pe 41. 

Malkarjun v. Narhari, [1900] 27 Ind. App., 216 at p. 225. 

A suit to declare that a previous decree is wrong will not lie, 

This case is really concluded by 
Haji Ashfaq Husain v. Lala Gauri Sahai, {1910} 38 Ind. App, 37, 
which is the case in 29 All., 623, on appeal. 


Dube followed.—The matter at issue was dealt with in execu- 
tion. The orders passed were final, and no sécond suit can lie 
section 88 of the Transfer of Property Act, 1882 (Act IV of 1 
and sections 13 and 244, Code of Civil Procedure (Act 
eof 1882). An application for an order absolute is an applicatid 
execution. ` 







Munna Lal Paruck v. Sant Chander Mukerji, [1914] 19 C. W. N. 561. 
e Section 244 of the Code of Civil Procedure must be construed 
liberally : 
Prasanna Coomar Sanyal v. Kashi Das Sanyal, [1892] 19 1. A., 166. 
Lowndes in reply.—If the first decree stands, the second decree 
offends against the rule of res judicata, The respondent’s posi- 
tion as to section 108 is not what they took up in India. They 
now say that if the first decree is set aside against Bhagwant 
Prasad, it is set aside against all: but both courts in India have 
decidedethat it was set aside against Bhagwant Prasad only and 
did not allow Prag Dat and Rajwant Prasad to come in and 
defend for the very reason that it stood against them. The res- 
*pondents themselves, after the second decree had been passed, 
applied for execution of the first decree as against Prag Dat and 
the appellants. He discussed ` 
Haji Ashfaq Husain’v. kala Gauri Sahai, [1910] 381. A., 37. 
Their Lordships judgment was delivered by 
Lorp’SHAW.—This is an appeal from a decree of the 23rd 
Fehyuary 1911, of the High Court of J&dicature for the North- 
Westerrf Provinces (Allahabad), which reversed a decree dated the 
17th August 1909 of the court of the Additional Subordinate 


« 
e 
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Judge of Gorakhpur. The court of first instance allowed the pjain- 
tiffs’ claim. On appeal the claim was dismissed. 

The object of the present suit is, by its terms, declared to be 
threefold. But upon examination the substantial and only object 
is for a declaration in favour of the plaintiffs against the defen- 
dants to the effect that the plaintiffs are no party to a certain order 
which was passed ex Jacie against them on the 22nd September 
1902, Further declarations are asked that the decree is ineffectu- 
al, and null and void against them, and so forth. In substance, 
as has been said, the object of the present suit is for a declaration 
that a decree pronounced by a court of competent jurisdiction on 
the 22nd September 1902, and bearing to apply to the present 
ppellants, does not in fact apply to them. . 

The circumstances of the case are these. In 1884 Prag Dat 









e executed a mortgage over certain family property, of which 
as himself manager, in favour of the predecessor-in-title of 
respondents. He had two sons, Rajwant Prasad and Bhag-* 
vant Prasad. In 1897 a suit for sale under the mortgage, and 
directed against, ster alia, these three persons, was instituted. 
It was heard ex parte, and on 30th April 1897 a decree was madè 
allowing the plaintiffs’ claim. An order absolute was made on 
the 22nd September 1900. 

In 1901, however, (to put aside altogether the proceedings at 
the instance of Prag Dat, and to keep to the actual relevant 
challenges made in the course of these litigations), Bhagwant and 
his two sons obtained an ‘order under section 108 of the Code of 
Civil Procedure, 1882, to have the decree of the 30th April 1897 
set aside, on the ground that there had been insufficient service 
upon them, it was found that the objection taken on the point 
of service was sound. The court in India was accordingly con- 
fronted with this situation, that in regard to a mortgage over a 
joint property a suit had been instituted and decree had been 
taken against all of the joint family, but-that one member thereof 
had been properly served with the sait and another had not. A 
certain embarrassment arose in consequence, and these proceed- 
ings, so protracted, ensued. ° 

So far as Rajwant, the present appellant, was concerned, the 
original suit was found to have been properly initiated, and the 
summons properly served. The courts below adopted the view 
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thatthe decree obtained in those circumstances was a decree 
practically final as regards Rajwant, and that with regard to the 
subsequent stages therein occasioned by .Bhagwant’s application, 
Rajwant had na right of compeering. Their Lordships are of 
opinion, however, that such questions, confusing as they appear, 
have no relation whatsoever to the point which is to be considered 
in this appeal, 

On the 22nd September 1902 the Subordinate Judge delivered 
judgment, and he made another decree. Notwithstanding the 
decree which had already, as has been stated, been pronounced in 
April 1897, he granted a complete decree to the respondents in 
this appeal, against all the members of the joint family. The 
situation that thus arose was that in September 1902 a decree was 
comprehensively directed against all the joint family of whic 
Rajwant, the appellant, was one member, Rajwant, however, 
already bound by the decree which was passed in April 1897. 

It would have been clear tos the Board that there must h 
been, and--could have been, no intention upon the part offoy, 
plaintiffs to put in operation the earlier decree of 1897; ay 
Board is surprised to observe that on the 23rd June 1903, neeg 
after the second and comprehensive decree had been obtained, an 








application was actually made for execution of the decree—not the 
second and comprehensive one of 1902—but thè original decree of 
1897. Their Lordships think it right to record that in that appli- 
cation this statement was made:— , 

“In the beginning the name of Bhagwant Parshad also is entered as a 
defendant, but on his application this decree was set aside against him, 
and Gonsequently his name was not entered in the column of judgment- 
debtors. Another decree has been passed as against him. It will be 
executed separately.” 

* Under those circumstances their Lordships are not surprised 
to find that in the year 1906, when an order was asked to make 
the decree of September 1902 absolute as against all the members 
of the joint family, the appellants took steps to have the situation 
cleared up. Accordingly, on the 7th July 1906, that application 
having béen made, Rajwant preferred objections to it. Those 
objegtions, however, were disallowed, ande the decree was made 
absolute *by the Subordinate Judge on the 3rd November 1906, 
Their Lordships are clearly of opinion that in that suit each and 
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all of the points stated upon this appeal were, or ought to have 
been, brought before the court below. But if any doubt existed in 
their Lordships’ minds on that topic it would be removed bya 
perusal of the terms of the judgments of the Subordinate Judge and 
of the High Court because after the Subordinate Judge had made 
his order on the 3rd November 1906 the objectors, the present 
appellants, appealed to the High Court, and did so upon the same 
arguments as they now propone in support of the present appeal 
to this Board. The grounds of judgment of the High Court make 
it clear beyond all question that the very points which are now 
urged were points then taken. The objections were disallowed. 


It is contended before their Lordships, however, that this 
atter cannot be dealt with as res judicata; that it is open to suitors 
ndia, who have exhausted the remedies competent to them, 
after final decree has been obtained against them to institute 
sh suit, or series of suits, the object of which is to declare 
that a decree, competently and with adequate jurisdiction 
obtained therein, is not applicable to them, although they are 
named in that decree, Their Lordships have no sympathy with 
this procedure. Itis radically incompetent, ; 
The objections can be stated seriatim. The objections that 
are now taken are, first, that the decree of 1897 has never been 
set aside, and that,’ accordingly, the latter decree of 1902 cannot 
stand. The answer madeis that the former has been impliédly 
set aside by the latter. The second objection is practically to the 
same effect. The matter of the second decree was res judicata, 
and, therefore, they are two decrees against the same Indian sub- 
ject, The answer made to that, in the view of the High Court, 
is that there is a merger by the second decree of the first. The 
third objection is that the latter decree is for a definite sum of 
money, larger than the sum of money contained in the former. 


The answer is that the interest accounts for the difference, and,- 


secondly, that the doctrine of merger also applies. 

Their Lordships are of opinion that upon none of those points 
ought they to make a pronouncement in this case. Thę judgment 
of the court below has been particularly canvassed on the doctrine 
of merger, as there treated. Their Lordships desire to méke it 
clear that in the judgment now given no affirmance is given of the 
doctrine or application in the High Court, of merger, either ina 


CIVIL 


1915 


RaJWANT 
PRASAD 
PANDE 


T, 
RAM RATAN 
GIR 


Lord Shaw, 


CIVIL 
1915 
RAJWANT 
PRASAD 
PANDE 


v. ` 
Ram RATAN 
GIR 


Lord Shaw, 


944 PRIVY COUNCIL [A. L, J. R 


general sense or in the sense of a vox signata. The decree of the 
26th February 1908 sufficiently covers each and all of the points 
which have just been enumerated. The, case under which these 
objections were brought forward was competently before the court, 
it had jurisdiction to entertain them. 


It is said that the court below decided the objections wrofgly, 
and that the decree was erroneous. Their Lordships think it is 
very trite and Very familiar that a challenge of the method of the 
exercise of the jurisdiction of a court can never in law justify a 
denial of the existence of such jurisdiction. The former has 
reference to the merits of the “case, and the merits of this case 
have been in all points directly and substantially determined 







between the same parties as are now in ¢ontention at thei 
Lordships’ Bar, The familiar principle is laid down ina s 
of cases, of which the judgment of Lord Hobhouse in 
arjun Bin Shidramappa v. Narhari Bin Shivappa() is not a Sy 
remote example, Their Lordships cannot countenance the laying 
aside of all that has happened in previous htigations, the allowing 
of a process to become final, and the institution of a fresh suit, the 
object of which is to declare that, although in terms it was appli- 
cable toa particular subject of the King who was a party to the 
proceedings, still upon a new application to Courts of Justice, a 
different result should be reached, and it should be decided that 
the proceedings and decree did not apply to him. 

This suit, in their Lordships’ judgment, is equivalent to a suit 
for the rescission and destruction ofa former decree of a com- 
petent cburt. That rescission and destruction could be obtained 
on the ground of fraud “ practised on the courts below ” ; but fraud 
has been eliminated from this case. And accordingly these pro- 
ceedings are, in their Lordships’ judgment, a mere colour fora 


„fresh suit on matters already competently settled by law. 


Their Lordships will l humbly advise His Majesty that the 
appeal should be dismissed with costs. 


A. P. Ps , Appeal dismissed. 
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DIRGPAL SINGH AND ANOTHER eee) pulls 

z versus 1915 
ie KALLU AND OTHERS (Plainsép) * July, #1, 
oe Nion Act (IX of 1908), Art. 134, Sch. I— Purchase of mortgagee RICHARDS, 

C. 


ights with knowledge— Whether purchaser entitled to twelve years from , 
date of purchase—Omission of the words‘ in good faith’ in the Act, 
effect of. N f 

The omission of the words ‘in good faith ’from the Limitation Act of 
1908 does not entitle a person, who purchases with full knowledge that 
`~ his vendor's title is merely that of mortgagee, to the benefit of Article 

f 134, Schedule Ito the said Act. l 


J. 
` BANERJH, J. 


SECOND APPEAL from a decree of H. E. Holme Esq., District 
` Judge of Aligarh, confirming a decree of Babu Piare Lal, Munsif 
of Jalesar. z 


Suit for redemption of certain mortgaged property. 
The court of first instance decreed the suit. — . 


The lower appellate court confirmed the decree, 


Defendants appealed. 
M. L. Agarwala, for the appellants. ca i 
Gulgari Lal, for the respondents. 
The judgment of the Court was delivered by 
_ RICHARDS, C. J.—This appeal. arises out of a suit to, redeem Riĉhards,0.J. 
a mortgage made in the year 1843. The facts are a little com- 
plicated but it is unnecessary to state them in detail for the 
purpose of deciding the present appeal. It appears that in the 
years 1878 and 1879 persons in whom the mortgagee rights were 
then vested made transfers in favour of certain persons who are 
now represented by the appellants. In these transfers words are 
used descriptive of the interest transferred which would be appro- 
priate if the transferor was absolute owner and not merely mort- 
gagee. On the other hand the words are not altogether inappro- 
priate as descriptive of. the right of a mortgagee in ppssegsion. s 
The lower appellate court has found in concurrence with the court 
: * S. A; No. 572 of i914. 
XIII 120 R l 
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of first instance that the actual interest which the transferors had 
at the date of the transfers was that of mortgagees in possession, 
It has also found, (and given good reasons for its findings) that 
the transferees knew what the interest ofthe transferors was. 
After the transfer the name of the transferee was entered in the 
revenue papers as owner of the “mortgagee” interest. It is 
contended here that notwithstanding the findings of the court 
below article 134 of the Limitation Act bars the suit. Article 134 
is as follows :—“ To recover possession of immoveable property 
conveyed or bequeathed in trust or mortgaged, and afterwards 
transferred by the trustee or mortgagee fora valuable considera- 
tion.” The period is twelve years from the date of the transfer, 


It is admitted that a mortgagor has sixty years within which 
to bring a suit for redemption. It is also admitted that where 
the mortgagee transfers his mortgagee rights as such the transferee 
stands in no better position than the transferor. It is however 
urged that if the words used in’the deed of transfer are applicable 
to the transfer of an absolute interest, then Article 134 applies, 
no matter whether the transferee was aware of the nature of the 
interest of the transferor or not. We find great difficulty in 
accepting this contention. The main argument in favour of it is 
based on a comparison between the words of Article 134 in the 
recent Limitation Acts and Article 134 in Act IX of 1871: In 
that Act the Article was as follows :—“ To recover possession of 
immoveable property conveyed in trast or mortgaged and after- 
wards purchased from the trustee or mortgagee “in good faith” 
and for value,” 

It is said that the absence of the words “in good faith” in 
the recent Acts shows that knowledge of the nature of the trans- 
feror’s title is quite immaterial. Reliance is placed upon the case 
of Yesu Ramji Kalnath v. Balkrishna Lakshman and others (1). 
This case seems to have been considered, in a later judgment of. 
the same court in the case of Pandu v. Vithu (2). We think that 
there is no reason for holding that the omission of the words “rn 
good faith” from the recent Act entitled the person who purchased 
with full knowledge that his vendor’s title was merely that of 
mortgagée to the benefit of Article 134. It may have been that 

(1) [1891] I. L. R, 15 Bom, 583. (2) [1894] 1. L. Rọ, 19 Bom., 140. 
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the words were considered not altogether appropriate and that 
their retention would throw the onus on the transferee of proving 
that he had no knowledge of his vendor's title. This would be 
in many cases a hardship upon the person in possession of the 
property—he would have to prove a negative possibly after the 
lapse of many years, Whatever may be the reason for omitting 
the words we cannot think that the legislature intended that the 
mortgagee and his transferee should be able to sherten the period 
allowed by law for redeeming a mortgage by wilfully, and to the 
knowledge of both, mis-describing the interest transferred in 
the deed of transfer. In our opinion having regard to the findings 
of the court below that the transferees from the mortgagees had 

al knowledge that their vendor’s title was merely that of a 
‘ortgagee and that they had no belief that they were purchasing 


an absolute interest, the decision of the court below should be 
affirmed. 


The only other point is a question of calculation. This is a 
matter which was not brought to the notice of the lower appellate 
court and we do not think it can be entertained here. A 


The result is that the appeal fails and is dismissed with costs. 


Appeal dismissed. 


NATHU AND ANOTHER (Plaintif’s) 
Versus 
GOKALIA AND ANOTHER (Defendants).* 


Agra Tenancy Act (I of 1901), section 22—Successton—Occupancy holding 
—HAindu Law. X 

An occupancy tenant died, while the Rent Act of 1881 was in force, 
leaving a widow and a daughter. The widow succeeded, and died while 
the Agra Jenancy Act was in force. Ina suit between the brothers and 
nephews of the original occupancy tenant and his daughter for succession 
to the tenure, held that the daughter was entitled to: succeed whether the 

_provisions of the Tenancy Act applied or not. 

#8, A. No, 1175 of 1914. 
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Civin SECOND APPEAL from a decree of Saiyid Muhammad Ali 
nae Esq., District Judge of Moradabad, confirming a decree of Babu 


1915 
NATHU Harihar Prasad, Munsif of Havali. 
v. - p : 
GOKALIA Suit for declaration of right. 


The court of first instance dismissed the suit. 
The lower appellate court confirmed the decree. 
Plaintiffs appealed. 

M. L, Agarwala, for the appellants. 


Mohan Lal Sandal, for the respondents. 


The judgment of the Court was delivered by 
Richards, O.J. RICHARDS, C. J.—This appeal arises out of a suit in vic al 
plaintiffs claimed possession of an occupancy holding. The ho 
2 ing at one time belonged to one Parbhu. He died before the presu ?®? 
Tenancy Act came into force. He was succeeded by his widow 
who remained in possession forea number of years and died after 
the present Act came into force. The plaintiffs alleged them- 
selves to be brothers and nephews of Parbhu, and two of them 
allege that they were joint in cultivation with Parbhu. The priu- 
cipal defendant is the daughter of Parbhu. The court of first 
instance dismissed the plaintiffs’ suit and this decision was affirm- 
ed by the lower appellate court. : 
On behalf of the appellant the case of Musammmat Sumari v. 
Jageshar (1) has been cited ; also an unreported decision in Second 
Appeal No. 1148 of 1914. On the other side the case of Dulari 
` y, Mul Chand (3), and also the case of Deoki Rai v. Musammat 
Parbati (8) are cited. It seems to us that the plaintiff in a suit 
for ejectment had to prove a title vested in him which gave him 
a right to the possession of the land in dispute. Section 22 
of the Agra Tenancy Act provides for the devolution of the 
interest of an occupancy „tenant but it is perfectly clear from 
the language of the section that it only provides for such devolu- 
tion where the tenant dies after the passing of the Act. If 
we regardeParbhu’s widow as the full tenant of the occupancy 
holding, the plaintiffs have no right, becguse they are not the 
s male lineal descendants of Parbhu’s widow, nor-did they-share in 
Q@) (1g13} 20 LC, 7 (2) [Dgo] LLL. Ry-g2 Ally 314. 
(3) ‘Ligt4) 251C, roo. 
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the cultivation with her. If we consider that Parbhu was the last CiviL 
full tenant and that his widow only succeeded to a widow’s estate, 1915 
then it seems to us that section 22 of the Tenancy Act has not any 
provided for the devolution in such a case. It is admitted that at v. 
GOK4LIA 


the time of Parbhu’s death the present plaintiffs could not have aa 
succeeded even if Parbhu left no widow. In the unreported case ihards,G.J. 
to which reference has been made a learned Judge of this Court 

says “the Board of Revenue appears to have taken a decided 

view that in circumstances like the present a succession would be 

governed by the provisions of section 22 of Act II of 1901.” 

We doubt if this statement is quite accurate. So far as we are 

aware the practice of the Board of Revenue is to look upon the 










arty who has succeeded to the occupancy holding as the “full 
p We have pointed out tnat even if this be the true aspect, 
intiffs would have no right to succeed. We think that in 
le the present case is governed by the case of Deoki Rai V.. 
ti (1), We think that the view taken by the courts below 
orrect and ougnt to be affirmed. We accordingly dismiss 
meal with costs, 3 

Appeal dismissed. 
(1) [1914] 23 I. C, 100. 


SURAJ BHAN (Defendant) CIVIL 
Versus i. 
SOMWARPURI (Plaintif). * ‘ a2 
Pre-emption, suit for—Land Alienation Act (Local II of 1903), section 3— July, 26, 
Sanction of Collector, RICHARDS, 
The sanction contemplated in section 3 of the Land Alienation Act? C. J. 
applies to a voluntary transfer, and there is nothing in the Act which pro- TUDBALL, Js 
vides for sanction to be given to an intending. pre-emptor to bring his 
suit. 
“Hence, a court is not entitled to` gran a decree for pre-emption where 
the pre-emptor is a person who cannot purchase the property in question 
as not being a member of the agricultural tribe within the *meaning of 
z . section 3 of the Land Alienation Act. 
FIRST APPEAL from an order of H. E. Holme Esq., District : 
Judge of. Allahabad. f ; 
` * F. A. F. O. No. 65 of 19t4. 
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Suit for pre-emption. 

The Munsif dismissed the suit, The lower appellate court 
reversed the decree and remanded it under order XLI, Rule 23, 
Code of Civil Procedure. Defendant appealed. 

Durga Charan Banerji and Haribans Sahai, for the appellant. 

Sundar Lal, for the respondents. 

The judgment of the Court was delivered by 

RICHARDS, C. J.—This appeal arises out of a suit for pre-emp- 
tion, The plaintiff pre-emptor has been found by both the courts 
to be a person who was not entitled to purchase the property in 
question having regard to section 3 of the Land Alienation Act, 
II of 1903, inasmuch as he was not a member of an agricultural 
tribe, The court of first instance dismissed the plaintiff's suit 
this ground. The lower appellate court seems to have consi 
that the court might make a decree in the plaintiff's favo 
ject to the consent of the Collector to be subsequently ob 












District Judge was not correct. The plaintiffs alleged cau 
action was the fact that the vendor being bound by acust 
pre-emption to first offer the property to the plaintiff, en 
so. We think that the Act which provides that the E DA 
should not be sold to the pre-emptor entirely absolved t St, 
from any obligation to first offer the property to th Toy 
It 3s said that the subsequent sanction of the C 17 5 od 
smooth over all these difficulties. It seems to us Poe, "ey 
jurisdiction was either to grant a decree for pre- empti, X 

do so. It would be obviously open to many objections that tue 
sale of°the property should be kept in abeyance until such 
time the Collector sanctions or refuses to sanction the sale. We 
may also point out that it is extremely douptful whether the 


“Collector could give any such sanction to a pre-emptor. There is 


no provision in the Act which entitles an intending pre-emptor to 
get the sanction of the Collector to bring a suit for pre-emption. 
If the sanction of the Collector could not be obtained before the 
bringing of the suit, it seems a fortiori that he coula not grant the 
sanction sabsequentiy, The sanction contemplated in section 3 
is clearly in the case of a voluntary transfer. We allow the 
appéal, spt aside tne order of the learned District Judge and res- 
tore the aecree of the court of first instauce witn costs in. all courts, 
Be ante aes Appeal aecreed, 
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MUHAMMAD MAHBUB ALI KHAN (Plaintiff) Civin 


versus 1915 
RAGHUBAR DAYAL AND OTHERS (Defendants ,* July, 28 
Pre-emption—Custom—Eviaence, nature of—Wajrb-ul-arz. RICHARDS, 
In a suit for pre-emption it lies upon the plaintiff not merely to prave C. J. 
the existence of some custom of pre-emption but to prove the existence of TUDBALL, J. 
a custom under which he himself has a right, that is to say, he has to prove 
the existence of a custom which gives a right to a person who is nota 
co-sharer with vendor. Dalganjan Singh v. Kalika Singh, L. L. Ry 22 
All., 1, and Gangd Singh v. Chedi Lal, 1. L. R., 33 Ail, 605, referred to. 
FIRST APPEAL from a decree of Babu Kherod Gopal Banerji, . 


officiating Subordinate Judge of Budaun. 
Suit for pre-emption. . 
The court of first instance dismissed the suit. 
Plaintiff appealed. . 
Tej Bahadur Sapru and [bn Ahmad, for the appellant. 
Sundar Lai, for the respondents, 
The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit for pre-emp- Richards, 0.3 
tion. The court below has dismissed the claim. The plaintiff 
adduced as evidence of the existence of the custom an extract 
from the Wayib-ul-arz of 1865. The court below has corfsidered 
the history of the village. It has also considered the terms of the 
Wajib-ul-ars, The language used in the lWajtb-ul-arz coupled : 
with the history of the village strongly suggests that what was 
recorded in the Waytb-ul-arz of 1865 was not an existing custom 
but an arrangement between the co-sharers. We are not prepared 
to dissent from the view taken by the eouft below that a custom 
of pre-emption has not been proved in the present case. There is 
however another matter which we think is fatal to the plaintiff's 
claim. Since the Wayrb°ul-arg of 1865 perfect partition has taken f 
place in the village and the plaintiff was not at the time of the 

“* PF. A, No. 435 Of 1913. 
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sale a co-sharer with the vendor. His property was situate in a 
separate mahal. There was no joint and several responsibility 
between the plaintiff and the vendors for the payment of the 
Government Revenue assessed upon their respective properties. 
Neither had any voice in the management or share in the enjoy- 
ment of the other’s zamindari. It lay upon the plaintiffin the present 
case not merely to prove the existence of some custom.of pre-emp- 
tion, he had to, prove the existence of a custom under which he 
himself had a right, that is to say, he had to prove the existence of 
a custom which gave a right to a person who was not a co-sharer 
with the vendor, The great importance in pre-emption cases of 
the-co-parcenary relationship has been pointed out in the case of 


Dalganjan Singh v. Kalika Singh(}), and also in the case of Gang. 


Singh v. Chedi Lal (8). Theonly evidence of the existence of a 
custom in the present case was the extract from the Wajib-ul-arz ° 
to which we have referred. But that record clearly relates zo a 


right between co-sharers because at that date partition had not 


taken place and all the proprietors in the village were cu-sharers 
with each other. We are not deciding that the custom (assuming 
that there was one) ceased as the result of partition. The custom 
continues but the plaintiff not being a co-sharer with the vendor is 
no longer within the custom. We think that the plaintiff gave no 
evidence of the existence of a custom which gave a person who 
was not a co-sharer with the vendor a right of pre-emption. We 
dismiss the appeal with costs. . 


Appeal dismissed. 
(1) [1899] I. L. R., 22 All, 1. (2) [rgtr] I. L. R., 33 All, 605. 
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Bombay Act VI of 1862—Bombay Land Revenue Code, 1879 (Bombay Act 
V of 1879), sections 68, 73—Gu jerai Talugdar's Act, 1888, (Bombay Act 
VI of 1888), sections 31, 33.—Kasbatis of Ahmedabad, mere lessees—Nature 
of their tenure—Cesston of territory, its effect upon vested rights—Burden 
of proof as tothe recognition or continuance of vested rights on a transfer 


of DP SELABHEY 


. 


Tn cases of cession of territory, proprietors or occupants of land can; 
not carry on under the new regime the legal rights, if any, which they 
may have enjoyed under the old. The only legal enforceable rights 
they have as against their new Sovereign are those which that new 
Sovereign, by agreement, express or implied, or by legislation, chooses "to 
confer upon them. 

Such implied agreement may be proved by circumstantial evidence, 
such as the mode of dealing with them the new Sovereign has adopted, 
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his recognition of their old, rights, and express or implied election to - 


respect them and be bound by them. 
It is only for the purpose*of determining whether and to what extent 
the new Sovereign has recognised the ante-cession rights of the occupants 
of land that the existence, nature, or extent of such rights is matezial in 
an enquiry as to the rights of such occupants under the new Sovereign. 
Secretary, of State for India v. Kamache Boye Saheba, \1859}7M. 1. A, 
476 and Cook v. Sprigg, 11899) A. C., 572, judicially interpreted. 


e 
~ Semble, that the burden of proving that the new Sovereign had consent- 
ed to continue vested rights to any, and if so, what extent, lies upon the 
party alleging such continuance. 


Bombay Act VI of 1862, does not apfily to Kasbatis lessees, 


Appeal and cross- appeal from preliminary and final decrees 
of the Bombay Highe Court, modifyirg a decree of the District 
Judge of Ahmedabad. ; p 
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The district of Ahmedabad was ceded to the British in 1817 
by the Peshwa and the Gaekwar. The British found certain 
Kasbati families in possession of å number of villages. The 
family to which Bai Rajbai belonged held the village in suit, 
Charodi. The possession of the Kasbatis was continued by the 
British Government under a series of documents called pattas, 
specifying the jama payable and the conditions of tenure. The 
‘Kasbatis claimed fixity of tenure, subject only to payment of 
such revenue as might be assessed upon them from time to time, 
while Government insisted that they were mere lessees and 
practically little more than tenants at will. Thelast patta issued 
to the Kasbatis was in 1879 and was for a term of 8 years: it 
gave full effect to the Government contention. In 1893 the-thale 
line of the Charodi family of Kasbatis became extinct. Govern- 
ment decided to resume, and in 1898 Bai Rajbai and Bai N; ndbai 
who were-in possession as heirs of the last male holders, were 


‘served by the Revenue Officer with notice to quit. To contest 


this, the two ladies brought this suit for a declaration that they 
were entitled to possession and management of the village. Bai 
Nandbai died during the proceedings, which were continued in 

the name of Rajbai alone. ` 


The defendant first set up the patta of ` 1879 and alleged that 
the term of that patta having expired he was entitled to resume, 
The plaintiffs, however, alleging that their predecessor’s signature 
tothe patta of 1879 had been obtained*by compulsion, the defen- 
dant abandoned this plea and took up the position that the 
Kasbatig had all along been mere tenants whose interest was 
terminable at the end of each successive patta, 

The District Judge found that the Kashatis were proprietors 
‘ind not mere lessees ; that the pattas did not affect the nature of 
their rights, but merely fixed the revenue; that their title was 
protected by Bombay Acts VI of 1862 and VI of 1888; and that 
in any event they were survey occupants and as such not liable 
to ejectment. He decreed the suit. 


On appeal by the defendant, the Bombay High Court (CHAN- 
DAV@RKAR and HEATON, JJ) held that thé Kasbatis had fixity of 
tenure bit subject to conditions, and they remitted the case to 
the District Judge to determine what those conditions were. 


VoL. xu PRIVY COUNCIL gks 
The defendant filed a list of conditions, the principal being as 
to the devolution of the tenure, which Government desired to 
confine to the male line. , The District: Judge found that the only 
conditions under which the village was held were those imposed 
by Statute. The Bombay High Court, however, specified in its 
decree what were deemed to be the conditions. Both parties 
appealed to the Privy Council, the Secretary of State contending 
that the conditions should be different from these specified by 
the High Court, and Bai Rajbai that no conditions at all should 
be specified. The Secretary of State also revived his original 
claim that the Kasbatis were tenants at will, or at all events were 
iable to be ejected at the expiry of any lease granted to them. 
Erle Richards, K. C. (Lowndes with him), for the appellant.— 
sbatis have all along held at the pleasure of Government. 







Go ment have always in fact renewed their leases, but were 
not bound to do so, and Government now desire to resume. The, 
Kasbatis are entitled to hold fot the currency of their leases ; 
apart from that they are mere tenants at will. 

When the British took over the administration about 1821, they 
found two classes of people holding control: (1) the Garastas, 
who were descendants of the original Rajput landholders and had 
an old title, and (2) the XKaséatis, soldiers from Delhi who had in 
. course of time been entrusted with the collection of revenue 
Peile’s Report on the Taluqdars of the Ahmedabad Zilla, Bombay 
Records, published in 1867, No. CVI. The distinction between 
the two classes only became apparent later, at first they were 
both classed together as taluqdars, a word introduced dn these 
parts by the British and which had no specific meaning, though in 
other parts, eg. Oudh, it may have acquired one. “ Taluqdar” 
is defined by Wilson (p. 498) as “the holder of a taluq; in somé 
cases a Government officer, the collector of revenue.” The Kas- 
batis were mere revenue collectors, 


The High Court have rightly hetd that the real question is 
what arrangements were made with these people in 1822-23 : what 
happened before that is only useful as showing probabilities. After 
a local enquiry by a MP. Williamson, Government resumed 8 out 
of 17 villages, and gave the Kasbatis pattas for 7 years for the 
remaining nine. These pattas were renewed at varying intervals, 
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and the jama and the conditions varied from time to time. We have 
abandoned our plea based on the patta of 1879 which would make 
this dispute impossible, but the terms, of the earlier pattas are 
inconsistent with the absolute right now claimed by the Kasbatis, 
and show that they have all along held at our pleasure. 

The Acts of 1862 and 1888 conferred no new rights upon them. 
Bombay Act VI of 1862 was passed, as the preamble shows, to 
protect the talugdars from their creditors : it does not define taluq- 
dar, and section 20 does not make any one an absolute proprietor 
who was not so before. No Kasbati estare was in fact taken over 
under this Act. Section 34 of Bombay Act VI of 1888 (where 
“taluqaar ” is defined as including “ Kasbati”) preciudes any n 
declaration under the earlier Act. Tnese Acts do not really 
the question. 








Alternatively, whatever the Kasbatis’ previous rights mal 
been, even though those rights were safe-guarded by the treaty of 
‘cession, we are not bound to recognize them. Such a provision 
does not bind the Crown. 

Cook v. Sprigg, (1899! A. C., 572, 578. 

If the High Court are right in holding that the Kasbatis have 
fixity of tenure, but subject to conditions, I contend there should 
be a condition confining the descent to the male line. The point 
has arisen three times before, and in each case Government has re- 
sumed at the end of the current lease. In one case, where it so 
happened that respondent’s ancestors,were the next heirs under 
Mahomedan Law, they brought a suit to establish their claim, and 
it was dismissed : in two other cases the matter never went beyond 
the revenue authorities. The High Court’s condition is so wide 
that it might be held to cover any member of a Kasbati family. 

. [De Gruyther.—It is not our contention that the High Court is 
right. We say there should be no restriction at all.] 

I am willing that the decree should stand with the modification 
as to succession set out in” our “case” which is a very reasonable 
one. > 

[LORD,ATKINSON.—We have nothing to do with that; all we 
are concerned with is the question of legal right.] 

Powndes followed.—The question here is not one of contract 
but of grant. The Kasbatis can only have what Government 
granted them. 
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[LORD ATKINSON.—But Government do not allege they did it Civil. 


with the strong hand ; they say there was an arrangement] 1915 


They do not put their case upon any arrangement, but upon SECRETARY 
previous ownership. We say that we believe they agreed to our OF STATE 
terms, but that it is immaterial whether they did or not; there can Ray Bar 
be no doubt what we intended, and it is a question of what we 


intended, not what they understood. 


They have taken a lease and as lessees are estopped from deny- 
ing the lessors’ title. Indian Evidence Act, section 116. 


[LORD ATKINSON.—They say tney have an ancient right which 

recognized by the lease, that they allowed it to become the sub- 

lease so far as the rent is concerned.] 

regard it as a tax. We regard itas rent. You cannot 

estate half-way between leasehold and freehold. “Patta” e 
eans lease : settlement agreement would be “¢karav” or 









karao” Cites definition of patta in Wilson.) 


[MR. AMEER ALI. -Do you absolutely preclude any consider- 
ation of the terms of the document on the mere name? J A 
It is not merely the name, some of the terms are conclusive 
that it is a lease. In considering whether or not it is a lease you 
cannot go outside the document itself, 
Balkissen v. Legge, [1899] 27 l. A., 58. 


It does not matter what kind of lease it is ; it may be a lease 
in perpetuity. Transfer of Property Act {IV of 1882), section 105, 
but by taking any lease at all they preclude themselves from :set- è 


ting up an independent title, 


De Gruyther, K. C. (Parikh with him), for respondent.—We 
have to determine what happened in 1823 with reference to the, 
techni cal term “ settlement.” When Government takes over any 
part of India a settlement is made. Except i in specialcases like 
that of the taluqdars of Oudh, or unless they i issue a proclamation, 
there has never been anything but“the recognition of vested 
rights. A settlement involves two things : a determinatipn of the 
amount to be paid to Government, and a determination of the 
question who is to pay it: the latter is judicial in its, nate, ° 
“ Patta ” is used in two ways. -({1) as meaning lease, aad (2): as 
denoting the engagement made by a vroprietor to Government 
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Cıvıl for the terms ofhis settlement : the latter is the sense in which 

1915 it is used here. In 1817, when Government took over the farm 
eee of Ahmedabad from the Peshwa, they did not confiscate rights. 
or State There were existing settlements before 1822 made by Govern- 
ment with the Kasbatis, Even under the Marathas such settle- 
ments were made with the Kasbatis on the basis of the annual 
profits, and we continued this system. In 1821 Mountstuart 
Elphinstone thought it would be better to have settlements for a 
term of years, and this was done. Official writings of Mountstuart 
Elphinstone, edited by Forrest, pp. 469, 481. In 1823 settlements 
were made for a term ofseven years. Astothe form of the 
pattas, the form was the same all over the District for all t4 
taluqdars, the same pattas were given to the Garasias 
whom there is no question that they were apsolute pr 


D. 
Raj BAI 









The settlement made by Mr. Williamson with usin 18 
„not a special arrangement with the Kasbatis, it was gen 
the whole district, so with the settlements of 1849 and 1861. I 
admit that the clause in the patta of 1823 “ you make the village 
prosperous and hand it over to Government in Samvat 1837” is 
against me, and I cannot support the reasoning of the High-> 
Court on that point: but I say that the insertion of the 
clause was a mistake, that it was recognized as a mistake, and is 
not found in any subsequent settlement. These pattas are not 
an origin of title: they are a mere settlement arrangement. The 
words “ during the pleasure of Government” cannot mean that 
the holders were tenants at will, for anyhow they had the right to 
hold fer 7 years: these words must refer to the terms which 
Government might impose after 7 years. In the pattas after 
1823 there is no clause from beginning to end which provides 
efor the termination of the right and there are certain clauses 

which seem to negative it, 

The Kasbatis were „admittedly taluqdars, and have been 
addressed by Government as such, The District Judge’s findings 
on this point are not disputed. The recital in the preamble to 
Bombay’ Act VI of 1862 that taluqdari estates in Ahmedabad 
are, “only held on leasehold tenure, determinable at the pleasure 
of Government” has been condemned by this Board, as “no. 
toriously contrary to historical truth.” 

Waghela Rajsanjiv. Shekh Masludin, [1887] 14 I, A., 80, 90. 
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The contrary state of things is admitted in Peile’s Report on 
the Ahmedabad Zilla, 1867, New Series of Selections of Records 
ofthe Bombay Government,*No. CVI. 

The Gujarat Taluqdars’ Act 1888(Bombay Act VI of 1888) in 
terms recognises the Kasbatis as taluqdars. Section 31 recognises 
that taluqdars have power to mortgage: it limits the operation of 
such mortgages to their own lives. Section 33 applies to them the 
Bombay Land Revenue Code, 1879, (Bombay Act Y¥ of 1879). Sec- 
tion 73 of the latter Act gives all occupants a heritable and transfer- 
able right, save as otherwise prescribed by law. Even there- 
fore if the Kasbatis had not such a right before, Act VI of 1888 
ve it to them. Í 


rds, K. C.,,in reply.—If Act VI of 1888 made any such 
it was by incorporating the provisions of the Act of 
ost unusual way. Whenit was decided in 1862 to give 
sias fixity of tenure, there was a very direct enactment to 
ect. Sec. 31 of Act VI of 888 is a limiting section, not 
an enabling section, it gives no right to mortgage where none exist- 
ed before, Section 73 of Act V of 1879 must be read with section 
‘68: the right of occupancy is for the period, if any, for which 
the taluqdar’s holding is limited. 










Their Lordships’ judgment was delivered by 


LORD ATKINSON.—These are consolidated appeals from pre- 
liminary and final decrees of the High Court of Judicature of 
Bombay, dated respectively the 16th of April 1909, and 1th of 
April 1911, modifying a decree of the District Judge of Ahmeda- 
bad, dated the 30th of November, 1907, in suit No. 7 of 1898 in 
his court. 

The question in issue in the action for an injunction; out of 
which these appeals have arisen, is whether the plaintiff, like her 
male ancestors, is not entitled to the continued possession, 
management, and enjoyment ofa certain village called Charodi, 
about 2,200 acres in extent, situated ia the Pargana Viramgam, 
in the district of Ahmedabad in the province of Gujarat. In 
her plaint she bases her right on her absolute ownership of 
this village. In arguméht before this Board and in the judg- 
ments of the courts below her right has been -also based 
apparently upon the following title, namely this, that though her 
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ancestors took from time to time several leases of this village 
from the Bombay Government, each for a term of years, they 
were not, as the appellant contends, mere lessees bound to give up 
to their lessors at theend of each term the possession of the de- 
mised village, but were legally entitled, as each lease terminated, 
to have a new lease granted to the last lessee or his representa- 
tive. Either title, if possessed by her, would enable her to suc- 
ceed in this action. In order to arrive ata conclusion on the 
issue thus in dispute between the parties it is necessary to exa- 
mine briefly the history of this district of Ahmedabad before its 
cession by the Gaekwar, with the concurrence of the Peshwa, to the 
British Government in the year 1817, and to examine more in 
tail the dealings of the Bombay Government after that 
a certain class of its inhabitants, Mahomedans in religio 
have originally come from Delhi under the Great Mogul, 
ed indifferently Casbatees and Kasbatis, and especially th 











class, touching this village of Charodi. g 
r oui 


¢ The ancestor of the respondent in possession of this vi e ‘648! 
the time of this cession was one Jehangirbhai alias Bapuj ‘adueu? 
Fatumyia, his grandson, died in the year 1891 childless, 42713 
him surviving his widow, Nandbai, one of the plaintiffs in the aces 
tion, who has died during the course of the litigation. One Bapuji, 
the brother of Fatumyia, died some years ago, leaving his son, 
Bapabhai, his only issue him surviving, and Bapabhai himself 
died in the year 1893, leaving his daughter, Bai Rajbai, the other 
plaintiff, his only child him surviving. This lədy, who subse- 
quently married and was left a widow, has thus become the sole 
surviving descendant of the member of the Kasbatis class who was 
in possession of this village of Charodi at the date of the aforesaid 
cession. The term Kasbatis, it isnot disputed, was used to desig- 
nate dwellers in towns whose lands were cultivated not directly 
by themselves but by ‘ryats, to whom they let them, receiving 
therefora rent in cash orin kind. They were, in addition, ap- 
parently invested with certain powers of government over their vil- 
lages, including the management of village affairs, At the time 
of the cession the Kasbatis were possessed of 17 villages within the 
Pargana of which Charodi was one. The settlement of the terri- 
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a Kes ceded was not praçtically undertaken till the year 1822— 
1823. i 


In the interval an accredited public official of the Company 
was put in charge, duly authorised to investigate the local condi- 
tions, and make suggestions and recommendations for the carry- 
ing through of this work. In the conduct of this business and in 
discharge of these duties he made reports to his superiors in 
which he sketched the history of the Kasbatis, the Grassias, and 
other classes or families amongst the inhabitants, and purported 
to describe the rights they had theretofore respectively acquired as 
ainst the ceding Sovereign, the Gaekwar, to the land of which 
ere in possession, and the villages over which they exercised 
itive powers of management and control. Some of these 










ave been received~in evidence apparently without objec- 
n two of them, sent by Mr. Williamson, described as the 
nt Collector in charge, the first bearing date the 3rd of 
August 1822, to the Secretary of the Government of Bombay, and 
the second bearing datethe 28th of May 1823, referring to the 
_ first, to the Collector of Ahmedabad, much reliance has, naturally, 
been placed. In the first he reports, amongst other things, that 
there were 17 villagesinthe Viramgam pargana, held for a consi- 
derable number af years by several families of Casbastees or 
Kasbatis under a peculiar kind of tenure ; that their possesgion 
had been frequently interrupted, and had not therefore been suffi- 
ciently continuous to found prescriptive rights ; that as soldiers 
of some property, family, and character, they had acquired a par- 
tial influénce in the affairs of the pargana, and often had obtained 
from the local managers leases of villages on favourable terms, in 
the granting of which nothing further had been intended than that 
the villages should remain in their temporary charge ; that aftet 
the grant of the farm of Ahmedabad by the Peshwa to the Gaek- 
war, the Kasbatis had enjoyed the produce of some of these vill- 
ages for 25 or 30 years on a revenue „which was increased or lower- 
‘ed according to the pleasure of the local managers ; that in 1804 
they were dispossessed of these latter by one Babafi Appaji, a 
manager of the Peshwa, who demanded a higher jumma than the 
Kasbatis would consent to pay, but were restored to possession 
ten years later ; that thus by a train of circumstances of such an 
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Civiu undefined nature that it was difficult to describe them, the class 
1915 had acquired a sort of claim to the villages of which they were 
eae ey found in possession when the country was delivered to the Bom- 
or StaTR bay Government ; that since the duthority of that Government had 
Raj Bat been established at Ahmedabad revenue settlements had been 
lod made with them, except where they refused to pay an adequate 
Atkinson, jumma, 

“ but being men of ignorance or bad circumstances and of very indolent 

habits,” 
they were altogether incompetent to conduct village concerns; 
that their villages were of vast extent and capable of much improve- 
ment; that they were well aware of the precarious tenure hb 
which they held their villages (as they were merely what 
be called lease-holders), and that he had every” reason t 


. they would be well satisfied with an arrangement whic 








secure to them permanent possession of a portion of their 


Mr. Williamson then proposed for the consideration om tne 
Government a plan to this effect: to give to each Casbatee one, 
or according to the circumstances and claim of the particular 
person, two, of the smaller villages on a jumma less than that 
which they had hitherto paid, thereby keeping up theirname and 
respectability as landowners, and enabling them to devote their 
whole attention to cultivating and improving tHeir properties, while 
the small amount of revenue levied on the villages remaining in 
their hands would compensate them fos the loss of those surren- 
dered to the Government. 


This, plan was not approved of by the Government. On the 
contrary, the Government Secretary wrote to the assistant in charge 
of the Collectorate of Ahmedabad (presumably this same Mr. 
Williamson, as he so described himself) a letter bearing date the 
22nd of November 1822, acknowledging the receipt of the latters’ 
letter of the 3rd of August previous, and informing him that though 

.the plan he suggested might be agreeable to the Casbatees, the 
Governor in Council doubted’ whether it would afford any perma- 
nent relies ; that it was considered that a more desirable arrange- 
ment would be to give to the Casbateeg pensions, to be fixed by 

° the “Government, for a life or a number of lives, but that if these 

latter should be unwilling to accept pensions Mr, Williamson's 
plan should be adopted. The Casbatees refused to accept pensions, 
; . 
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but Mr. Williamson’s. plan, though adopted in part, was not 
adopted in its entirety. One of its provisions of vital bearing on 
the present controversy was hot adhered to, He had suggested 
that the Kasbatis should be secured in permanent possession of 
such of their seventeen villages as should be left tothem. Whereas 
on the 28th of May 1823, he wrote to the Collector of Ahmedabad 
informing him that he (Williamson) 
l “had concluded an arrangement with the Casbatets of Viramgam by 
which they are to retain, during the pleasure of the Government, nine of 


the villages found under their management when the Pergunna fell into 
our possession.” 
- He proceeded to point out that by this arrangement the inter- 
-a of ‘the Casbatees would be removed from eight of their 
the produce of which was valued at 13,800 jrupees, while 
hose remaining with them was only valued at 5,300 rupees, 
the jumma in respect of these latter was so small, namely, 

: pees, that there would remain for their maintenance 3,375" 

es, a sum differing but little from that of 3,820 rupees, which, 
according to his calculation, was all that would have been available 
for their maintenance had they continued in possession of thelr 
seventeen villages. Then follows this passage :— 

“The lease being granted for seven years affords the Casbatees an 
opportunity of availing themselves of these capabilities (s.¢., the capabili- 
ties of their villages of improvement). The condition of the villages.and 
the rules respecting leases laid down by Government guided me in Haine 
the term.” E 

On the 23rd of June 1823 the Secretary of the Government of 
Bombay wrote to the Collector of Ahmedabad informing him that 
the Governor in Council approved of Mr. Williamson having made 
an— 

“ agreement- with the Casbatees by which they are to retain during the 
pleasure of Government nine of the villages fund under their manage- 
ment when the Pergunna fell into our possession,” 


The expression “at the pleasure `of Government ” is not very 
happily chosen. Since leases for terms of seven years were to be 
given to the Kasbatis, it obviously could not have meant, that they 
were to hold these nine villages merely as tenants at will of the 
Government. What it Must in their Lordships’ view, have méant 
in this connection was that they should receive at once leases fora 
term of severi years, and that after the termination of these leases 
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the Government would be free to deal with.them as it pleased, to 
renew their leases or to permit them to continue in possession 
without leases, or to dispossess them altogether, as the Govern- 
ment might in its discretion think fit. If that be so, then there 
could not have been on the part of the Government a more 
emphatic assertion of their resolve that the lessees should not 
have any legal right, as against it, to a renewal of their leases or 
the permanent possession of their villages. 


Before dealing with the action which the Government of Bom- 
bay took in reference to this village of Charodion receipt of these 
reports it is essential to consider what was the precise relatio 
in which the Kasbatis stood to the Bombay Governmey 
moment the cession of their territory took effect, and w 
the legal rights enforceable in the tribunals of their new S 
of which they were thereafter possessed. The relation i 











legal rights they enjoyed under them, are, save in one res 
entirely irrelevant matters, They could not carry in under the n 
regime the legal rights, if any, which they might have enjoyed 
under the old. The only legal enforceable rights they could have 
as against their new Sovereign were those, and only those, which 
that new Sovereign, by agreement expressed or implied, or by 
legislation, chose to confer upon them. Of course this implied 
agreement might be proved by circumstantial evidence, such as 
the mode of dealing with them which ‘the new Sovereign adopted 
his recognition of their old rights, and express or implied election 
to respeet them and be bound by them, and it is only for the 
purpose of determining whether and to what extent the new 
Sovereign has recognised these ante-cession rights of the Kasbatis, 
‘and has elected or agreed to be bound by them, that the considera- 
tion of the existence, nature, or extent of these rights become 
relevant subjects for inquiry inthis case. This principle is well 
established, though it scdrcely seems to have been kept steadily 
in view in the lower courts in the present case. It is only necess- 
ary to refer to two authorities on the point, namely, the case of 
The Secretary of State for India v, Kamachee Boye Sahaba. (1) 
decided the year 1859, and Cook v. Sprigg, (8). 


(1) [1859] 7 M. L A, 476. i (2) [1899] A, Cu 572. , 
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In the first this Board had to deal with the action of the East 
India Company in seizing in exercise of their Sovereign power, 
in trust for the British Government, the Raj of Tanjore, and the 
whole property of the deceased Rajah, as an escheat, on the 
ground that, by reason of the failure of the male heirs of the latter 
the dignity of the Raj was extinct, and that the property of the 
Rajah had thereby lapsed to the British Government. Lord 
Kingsdown, delivering the judgment of the Board, is, at page 540, 
reported to’have expressed himself thus :— 


“The result, in their Lordships’ opinion, is that the property now 
claimed by the respondent has been seized by the British Government, 
acting as a Sovereign power, through its delegate the East India 
ompany, and that the act so done, with its consequences, is an act of 
e over which the Supreme Court of Madras has no jurisdiction. Of 
ropriety or justice of that act neither the court below nor the Judicial 
mittee have the means of forming, or the right of expressing, if they 
formed, any opinion. It may have been just or unjust, politic or 
i litic, beneficial or injurious,«taken as a whole, to those whose 
interests are affected. These are considerations into which their 
Lordships cannot enter. It is sufficient to say that ifa wrong has been 
done itis a wrong for which no municipal court of justice can affortl a 
remedy.” 










Now, in that case the act complained of was of a tortious 
character. . 


In the second case the Judicial Committee had to deal with 
a concession given by the çeding Sovereign, the paramount chief 
of Pongoland. The appellants sought to enforce in a court of 
law their rights under this concession against the English Govern- 
ment to which the territory over which the concession had been 
given was ceded by this chief. The decision in the first-mentioned 
case was followed, the above quoted passage from the judgment 
of Lord Kingsdown approved of, and it was held that the annexa- 
tion of territory was an act of State, and that any obligation 
assumed under a treaty either to the ceding Sovereign or to 
individuals is not one which municipal courts are authorised to 
enforce. As far, therefore,as the legal rights of the Kasbatis, 
enforceable against the Indian Government in Indian courts, are 
concerned, the above-fnentioned cession of territory must be 
taken as a new point of departure. Mr, Williamson’s cénclusions 
as to the positions, rights, and,interests of the Kasbatis may have 
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been quite erroneous. The Kasbatis may have been absolute 
owners of their villages, as the respondent contends, and yet the 
consideration of their ante-cession rights is beside the point, save 
so far as it can be shown that the Bombay Government consented 
to their continuing to enjoy those rights under its own regime, 


In their Lordships’ view, putting aside legislation for the 
moment, the burden of proving that the Bombay Government did 
so consent to ary, and if so, to what extent, rests, in this case, 
upon the respondent. The Kasbatis were not in a position in 
1822 to reject Williamson’s proposal, ‘however they might have 
disliked it, or to stand upon their ancient rights. Those right 
had for all the purposes of litigation ceased to exist, and the 
choice, in point of law, left to them was to accept his ter 
dispossessed. There is nothing, therefore, to support th 
tion that they never would have accepted Williamson’s te 










fhe permanent possession of their villages not been pro 
them. It may well be that the Bombay Government did not 
intend to disturb them, and even intended, if all things went 
well, to grant to them, as actsof grace, new leases as the old 
leases expired, and it may also well be that the Kasbatis fully 
believed and trusted that this would be done, as indeed for many 
years it was done, From these facts, if they existed, moral obli- 
gations (with which this Board is not concerned) may arise, but 
the mere repetition of such acts of grace cannot per se create 
legal right to their continuance. 


Though notice was served on the two plaintiffs to produce all 
documerfts in their possession touching the issues raised in the 
suit, no putta or kabulyat executed in 1823, was produced or 
given in evidence, but two Government records of that year were 
produced as secondary evidence of the contents of a putta then 
granted to the Kasbatis then in possession of the nine villages 
retained by them, including this village of Charodi. According 
to these reeords a putta of the village was then given to Bapa- 
bhai, the father of Fatumyia, for a term of seven years, at a Jama- 
bandi of 100 rupees, with a covenant by the lessee that he should 
not g¢ll or mortgage the village, or give, orallow anyone to give, 
any land 4f the village in Pasayta,or keep any debt upon the 
village, but should make it prosperojis, and should hand it over’ 
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to the Government in the year 1831. If these be the true con- 
tents of the putta they absolptely negative the existence of any 
legal right enforceable "in an Indian tribunal, either to have the 
leases of the village from time to time renewed, or to continue in 
possession of it after the leases had expired. 

As to this village of Charodi, one must start then on the 
inquiry as to what rights were granted by the Bombay Government 
to the respondent's ancestors, with this admitted fact, that in the 
sixty-eight years which have elapsed between the year 1822 and 
the institution of this present suit, not even in one of the several 
puttas granted to them is any provision to be found to the effect, 
that upon its expiration a new putta is to be granted to the lessees 
or their representatives or successors, while the very first 
of these” puttas contained aclause expressly negativing the 
existence’ of such a right. The reasonable and proper in- 


ference to be drawn from the silence of the puttas on this, 


important point is, Sir Erle Richards, on behalf of the appellants, 
contends, that the legal right to obtain renewals of the puttas 
was never conferred upon the respondent’s ancestors. And, ng 
doubt, if the draftsmen of these instruments had even a rudimen- 
tary knowledge of their business, one would have expected that 
such an important matter as that would have been provided for, 
but, unfortunately for this contention, those experts have drawn 
these instruments in language so obscure that the instruments 
could scarcely have been more obscure had obscurity been aimed 
at, and have resolutely omitted from every putta but the first the 
ordinary provision to be found in every properly-drawa lease, 
that the lessee shall deliver up possession at the end of the term, 
Mr. De Gruyther, on behalf of the respondent, on his side not 
unnaturally contends that the inference to be drawn from the 
continued omission of such a provision is that the lessees had a 
legal right to continue in possession after the putta, or lease, had 
terminated, He puts forward, moreover, as their Lordships under- 
stood him, this additional contention, namely, that in 1822 a 
settlement was made with the ancestor of the respondtnt then 
in possession of this villgge of Charodi, in which the amount of 
the jumma was fixed, that the effect of such a settlement eis that 
the person in possession by whom the jummavis to be paid, was 


fixed or settled permanently in the possession, at all events, of 
T t 
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this village, with a right to manage it, that the puttas -could not 
have been designed to take away the rights thus conferred, and 
that the only way of reconciling the grant of them with the 
relation created by the settlement is to hold that the putta only 
dealt with the jumma and the mode of management of the village, 
not with the tenure of it, if that term may be used. To'determine 
which, if any, of these contentions is well founded, it is necessary 
to examine in detail the provisions of those puttas the contents of 
which are satisfactorily proved. 


First, then, as to the puttas granted on the 31st of August 1833. 
In the year 1827, during the currency of the first lease a report w 
made to the Talukdari settlement officer by Lieutenant 
of the 7th Regiment, in which he described the*Kasbatis of Viram- 
gam as proprietors of certain villages. He apparently was not 
aware that they then actually held under puttas for terms of years 
granted to them by the Bombay Government. No importance 
can therefore be attached to his use of the word “ proprietors.” In 
July 1831 the question of the increase of the jumma fixed by the 
first batch of leases was under consideration. Several Kasbatis 
presented a petition to the Government insisting that the jumma 
fixed in 1822 was then fixed permanently, and should not be in- 
‘creased, also asserting that it was part of the arrangement made 
by Williamson that the eight villages taken from them in the first 
instance should, at the end of the seven years, be restored to 
them, and claiming that this arrangefnent should be carried into 
effect. The reply of the Government to this petition, dated 16th 
Septerhber 1831, was to the effect that the order made by the 
Government on the 16th of November 1822 could not be set aside. 
Sometime thereafter the above-mentioned lease was granted to 







i Bapabhai, the father of Fatumyia, and his brother, Miabhai, as 


the lessees. It is endorsed as having been delivered to the latter.. 
The jumma is increased to 142 rupees, payable in eight instalments, 
at different times, and’ in ainequal amount. The term is seven 
years, commencing in the year 1830-31 and terminating in the 
year 1836-37. 

° By the second clause of the lease it iS provided that on failure 
to pay any instalment on the day named, the Government are to 
“take back” the putta, and causgthe revenue of the village to be 


q e 
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‘collected by other hands, the lessees being responsible for any 
deficit in the year in which the putta is taken over, and that at 
the end of that particular yedr the Government 


“would if itso pleases give the village to some person other than the 
lessees, who it was asserted shall not get it,” 
but should be held liable for any loss which might accrue to the 
Government during the remainder of the term. 


The seventeenth clause provides that if the Government should 
‘find that the lessees were spoiling the village, or did not abide by 
' the clauses of the lease, the Government would send arbitrators to 
inquire into the matter, and if they should find that the village 
would be spoiled if allowed to remain in the hands of the lessees 
the putta would be taken back from them, and they would 


have to pay such a penalty as the Government might choose to 
impose, i 


-The facts that the granting of a putta for seven years was part 
of the arrangement made with Mr. Williamson, and that the putta 
then granted contained a clause that the village should be given 

_up to the Government at the end of the term, coupled with the 
clauses of the lease of 1833, providing for the transfer of the vil- 
lage in certain events to persons other than the lessees, are quite 
destructive of the theory that these puttas merely regulated the 
amount of the jumma but not the tenure, and that independently 
-of them altogether this famify of Kasbatis was fixed in permanent 
possession of this village of Charodi. In the year 1838 a new 
putta was apparently granted for seven years, but neither the ori- 
-ginal nor any copy of it was forthcoming. at the trial. On the 
expiration of this term in the year 1845, the Collector forwarded 


to the Revenue Commission of Ahmedabad a report, dated the 5 


8th of September 1845, proposing, amongst other things, to 
increase the jumma of this village. In it he sets forth in para- 
graph 5 that the Kasbatis being sent forin order to enter into a 
fresh settlement, declared that the settlement made. by Mr. Wil- 
liamson was permanent and that the jumma was not'to be in- 
creased. They were unwélling to take leases, on any terms other 
than the original. The Collector thereupon refused to rehew the 
leases and limited the privene of the Kasbatis to the receipt of 
XIII 123 R j 
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20 per cent, on the revenue pending the pleasure of Government. 
In the roth paragraph of the report he proceeds ta add: 

“Tnis long enjoyment of the villages atthe same rental has increased 
their (f, ¢, the Kasbatis) real or feigned impression that the original 
was permanent settlement which it certainly was not.” 

He then proposed that the rent of the villages should be slightly 
increased, and that if the Kasbatis did not accept the leases offer- 
ed, the villages should continue under the direct management of 
the Government, and the Kasbatis should be allowed 20 ver cent. 
of the revenue. 


! 
It will be observed that both parties to this dispute took their’ 


stand respectively on Mr, Williamson’s arrangement. They only 
differed as to its terms. The Kasbatis insisted that according to 
it the eight villages taken from them were to be restored to them 
at the end of the term of the first lease, and that the rent should not 
be increased, while the Government insisted that the grant of any 
lease after the first was entirely a matter at their discretion, 


The Government refused to yield. The position they took up 
«clearly appears from a letter dated 24th February 1847, addressed 
by the direction of the Governor in Council to the Revenue Com- 
missioner of this district, Mr. A. Blane, pointing out “that the 
Casbatees did not appear from the former proceedings connected 
with the settlements previously made with them to have any valid 
title to 
“a permanent continuance of the term$ upon which they have hitherto 
held their villages,” - 
and seggesting that the jumma should be increased by 5 per cent., 
that if they consented to this their term migbt be renewed for 
seven years, but that the Governor in Council desired that a 
distinct reservation should be inserted in the new lease endorsing 
the right of the Government to raise the rent if circumstances 
. should shew it to be expedient, and that if they refused to con- 
sent to this the villages spould be retained under Government 
management, an allowance being made tothe Kasbatis during 
pleasure to an amount equal to the profit which Mr. Williamson 
settled would have been left them. ‘Phere could scarcely be an 
asserti8n more absolute than this of the power of the Government 
to alter the terms of any leases poey might make to the Kasbatis 
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as they themselves should deem fit,to give or withhold such CiviIL 

leases at will, and to dispossess the Kasbatis and take the man- 1915 

agement of these villages into'Government hands. SECRETARY 
OF STATE 


The existence, however, in the Bombay Government of the 5 
power and right which they assert in this letter of the 24th of Raj Bat 
February 1847, belonged to them, is equally inconsistent with Lord 
the existence in the respondent or her ancestors either of the mist 
absolute ownership of this village or of the right to have the 
leases of it perpetually renewed. The Government terms were 
ultimately accepted, and a new putta of the village, bearing date 
the 4th of September 1849, was granted to Fatumyia and Bapuji, i 
his brother (the respondent’s grandfather), to hold fora term of 
seven years from 1844--45 to 1850—51 at the increased yearly 
rent of rupees 144-I-9, payable by five instalments on the days 
therein named. The lease is executed’ by the lessees. It will be 
found at p. 68 of the Record. Had not the draftsman of this 
instrument been, like his predecéssor, almost enamoured of 
obscurity, one would have expected that he would have laid at 
rest all matters of dispute on this point by simply inserting in, 
this lease the proper and usual provision that at its termination 
the lessees would deliver up possession of the demised premises 
to the lessor, Through ignorance or carelessness he resolutely 
abstained from doing this. He did, however, insert some clauses 
which merit attention. It is provided, first, that if the instalments 
of the rent be not paid when due, attachment will be levied on 
the village by the Government, and “the management ” will be 
carried on, presumably, ‘by the Government. Secondly, that the 
lessees shall not alienate or pledge the village or the land com- 
posing it toanyone. Thirdly, that the lease was granted out of 
kind consideration for the lessees’ maintenance, that they, the ° 
lessees, should theréfore make good arrangements for the pre- 
vention of crime in the village, or otherwise the (tharav) settle- 
ment would be cancelled. Fourthly, that ifan attachment for 
arrears of, rent were levied by the Collector, or if a creditor by 
an- application to the courts caused an attachment °to issue 
against the village, the management of the village would be taken 
out.of.the hands of the lessees and carried on by the Government, 
the (tharav) settlements mon ‘be cancelled, and the whole 
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with the succeeding clause, No. 11, but evidently introduced to 

Ray Bar putan end for the future to all controversy touching the increase 

Lord of the jumma. It provides that the village is given to the lessees 

atkinsom™ on putta according to the settlement or agreement thereinbefore 

set out, that when the lease expired the lessees should hold charge 

of all income and produce of the village, and should agree to 

the payment of the amount of the revenue which the Govern- 

ment might fix, and that if they failed to pay this the in- 

come should be taken charge of by the Government. The ele- 

venth clause provided that the village was given on putta to the 

lessees on the agreement thereinbefore set out, and that if 

° they did not act accordingly to the agreement the putta should 
be void. 


The existence ofthe statement that the putta was granted 
out of kind consideration for the maintenance of the lessees is 
due to this, that during the dispute about the increase of the rent, 
the two lessees and another person had presented a petition to 
the Revenue Commissioner stating that they were in very indi- 
gent circumstances, that attachments had gone out against their 
villages, and that they had not left in their houses corn for their 
sustenance or any wearing apparel. 

If the evidence of the case stopped here it would, in face of 
this lease, in their Lordships’ opinion, be quite impossible to con- 
tend that the putta merely fixed the amount of the rent, and 
that by the settlements the lessees or their ancestors had acquired 
as against the Bombay Government a right to the property in, 
eor to the permanent possession of, this village of Charodi. The 
granting of a lease was part of the original settlement or agree- 
ment, and these leases are treated in several places as the instru- 
ments by which the estate or interest in the village is conveyed to 
the lessees, = 


This eclause 10 is the only piece of written evidence produced, 
indicating even in the most remote way that the lessees were 
entitled. at the end of each lease to have a renewal of it granted 
to them. Primd facie a lease “j ‘a term does not import any’ 
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right to a renewal of it. On the contrary, it primd facie implies 
that the lessee’s right tothe premises demised ends with the 
term. In order that the tespondent should succeed, therefore, 
on this point, she must find sufficient evidence, apart ‘from legisla- 
tion, of an agreement, express or implied, with the Bombay Gov- 
ernment imposing on them a legal obligation to renew for all 
time, if required, these leases as they terminate, and conferring 
on each lessee the correlative legal right todemand that renewal. 
In their Lordships’ view it would require something much more 
clear, plain and explicit than this confused, and almost unintel- 
ligible clause, to be treated as, in effect, a covenant by the lessor 
for a perpetual renewal of the lease of this village. 


No new putta was granted in 1851. The lessees continued 
to hold possession and to pay the renttill 1860. Fresh puttas 
for one year each were givenin the years 1860 and 1861, at an 
increased rent of 160 rupees, and again from 1862 to 1865; 
between 1860 and 1870 yearly renewals appear to have beef 
granted, the rent being sometimes increased. Inthe year 1874 
there was a failure of issue in the case of the holders of two of the 
nine villages retained by the Kasbatis under Williamson’s settle- 
ment, namely, the villages of Keelaand Leah or Lea. The 
said Fatumyia claimed the former village as the nearest col- 
lateral heir of ‘the last holder. The Revenue Commissioner re- 
ported upon this matter to the Government of Bombay, and. the 
Governor in Council passed a resolution, dated the 27th Nov- 
ember 1874, by which it was declared that the tenure of the 
Kasbatis was merely leasehold,and that their villages lapsed 
to the Government on failure of heirs. He accordingly direct- 
ed that this village of Keela should be resumed by the Govern- 
ment. 


This direction was on the 5th of July 1877 approved of by the 
Secretary of State. But Fatumyia ‘and Bapuji, unwilling to sub- 
mit to this decision, instituted in the year 1878 a suit against the 
Secretary of State for India in Cowncil claiming to be entitled to 
this village as heirs of the last holder, and they supported their 
claim by a document purporting to be a sanad granted by one of 
the Mogul Emperors sSme centuries earlier. The District Judge 
who heard the suit decided that this sanad was a forgery, and that 
the last holder, through my the plaintiffs claimed, was a mere 
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leaseholder, and dismissed the action with costs. The plaintiffs 
acquiesced in that decision, They never sought to question it in 
any court of law. The question of thé renewal of the leases of the 
Kasbati tenants was brought before the Government of Bombay 
about this time by the Revenue Commissioner, and a formal re- 
solution was on the 25th of July 1877 passed by that Government 
to the effect that it appeared all the leases had expired, that there 
was no necessity to make any change, it being quite clear that the 
villages were held on leasehold tenure at the pleasure of the 
Government ; that it was desirable to renew for periods of seven 
years the leases which had expired, a very slight nominal increase 
of rent being made in each case, to show that the Government 
maintained their rights and would continue so to do, and directed 
that words should be inserted in the new leases making this perfect- 
ly clear. This resolution was carried out. A form of lease in the 
English language was drawn up, and on the 7th of October 1878 
approved of by the Bombay Government. It contained, amongst 
others, clauses restraining alienation and at last providing that on 
the termination or sooner determination of the lease, the lessee 
shuld, without objection or obstruction, yield up the village demis- 
ed unless the Secretary of State in Council should then be pleased 
to renew the lease, and also a condition of re-entry on the breach 
of any of the provisions of the lease. . 


A lease in this form on the 22nd of December 1879 was grant- 
ed to Fatumyia and Bapuji, the respondent’s father. The abulyat 
was signed by them, but, as they subsequently asserted that they 
did not sign the document of their own free will and pleasure, the 
appellant does not therefore desire to treat them as bound by it. 
It can only be looked at as containing a renewed expression of the 
view consistently entertained by the Government in reference to 
the true position and rights of the Kasbatis. No further leases 
were granted. The lessees and those who succeeded them con- 
tinued to pay the rent reserved, notice was served in 1898 upon 
the two ladies, Bai Nandbai and Bai Rajbai requiring them to 
quit and defiver up possession of the village of Charodi on the 31st 
of July following. It was not disputed that if these ladies had by 
the continued payment of their rent become tenants of this village 
from year to year, this notice was adequate and sufficient to deter- 
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mine that tenancy. Up to this the evidence touching the admi- 
nistrative dealings of the Bombay Government and its accredited 
officials with the Kasbatis’ and their villages, including that of 
Charodi, has alone been dealt with. 


Their Lordships are of opinion that the just and reasonable 
inferences to be drawn from it when properly considered are, that 
not only has the respondent failed to discharge the burden which 
as already stated, rests upon her, but that the Bombay Government 
never departed from the position in which they were left by Mr. 
Williamson’s arrangement ; that they never by an agreement, ex- 
press or implied, conferred upon the respondent or any of her 
ancestors the proprietary rights in, or ownership of, the village of 
Charodi claimed by her; that they never recognised or admitted 

.the existence of such rights, or of any rights analogous to them, in 
them or her ; that the only rights in this village which the Govern- 
ment conferred upon her ancestors were those conferred by the 
leases which the Government frorf time to time, at their own will 
and pleasure, chose to grant to them (save such rights as are con- 
‘ferred by the creation of a tenancy from year to year in manser 
already mentioned ) ; that this Government never conferred upon 
any of the lessees of the said village a legal right to insist, at the 
termination of his lease, upon a new lease of the village being 
granted to him;in other words, that the Bombay Government 
never were under any legal obligation to grant any lease of this 
village ; and that the granting or withholding of a lease of it rested 
from the first solely in their discretion. 


It was contended, however, on behalf of the respondent that 
her case is much strengthened by a consideration of the Bombay 
Government’s dealings with the Grassias. They were ancient 
Rajpoot proprietors, and before the cession of the Ahmedabad Zilla, 
stood to their native sovereigns in that relation, their lands being 
cultivated by ryot tenants from year to year and at will, They 
and the Mewassies were clearly disginguishable from the Kasbatis. 
The last-named held their lands by contract, neither by sanad nor 
by defiance, and Colonel Walker, the first official appointed to deal 
with this district, was well aware that there was no analogy between 
the holdings of the Grassias and those of the Kasbatis. *The word 
“ Taluk ” was first applied 1 these Rajpoot proprietors by the 
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British themselves. Notwithstanding the ancient proprietary rights 
of the Grassias, they. took leases of their lands from the Bombay 
Government, and thenceforward their? legal rights were, in accor- 
dance with the principle laid down in the authorities already quot- 
ed, determined entirely by the contract which they had made with 
that Government, altogether irrespective of what their position and 
rights may have been before the cession of their territory. 


All this is stated at length in the account by J. Peile, Tuluk- 
dari Settlement Officer of the Talukdari of Ahmedabad Zilla, and 
the measures adopted for their restoration under and in connection 


_with the Act 6 of 1862 of the Bombay Legislature, published in 


1867, pages 7, 9, 14, 42, 43—47, 64, and 67. Indeed, in the pre- 
amble of that Statute it is recited that these Tulukdari estates are 
only held on leasehold tenure determinable at the pleasure of the 
Government. So that the case of the Grassias makes against the 
case of the respondent instead of in her favour, inasmuch as it 
‘shows clearly that after the cession of territory to a new Sovereign, 
when it comes to be a question of legal right the contract with the 
new Sovereign is conclusive and the rights against the old So- 
véreign avail nothing. 

It only remains to consider the effect of any of the legisla- 
tion of the Bombay Government on the question in issue on this 
appeal. Act 6 of 1862, for the reasons givenin the above-men- 
tioned publication of Mr. Peile, does not apply to Kasbati lessees 
at all, They never were Talukdari of Ahmedabad in the true 
sense. They did not lose their ancient right of ownership of 
their land by taking leases, as did the Grassias, and therefore did 
not suffer the injustice which the Statute was designed to remedy. 


The Statute of 1888 is entitled an Act to provide for the re- 
‘venue administration of estates held by superior landlords in the 
districts of Ahmedanad, &c, In the preamble it is recited that it 
is expedient to remove doubts as to the applicability of certain por- 
tions of the Bombay Land Reyenue Code of 1879 to estates held 
by certain superior landlords in the above-mentioned districts, and 
to make special provisions for the administration of the said estates 
andeor the partition thereof. In the fifst section a Talukdar‘is 
defined to include “a thakur mewassies kasbati and naik.” Sec- 
tion 23 provides that nothing in “| Act shall be deemed to affect 
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the validity of any agreement entered into before the passing of 
the Act by or with a Talukdar and still in force as to the amount 
of his jumma, nor of any settlement of the amount of jumma made 
by or under the orders of Government for a term of years and 
still in force. Every such agreement and-settlement is to have 
effect as ifthe Act had not been passed. And section 33 enacts that 
certain sections of the Bombay Land Revenue Code of 1879 are 
not to apply tothe estates to which this Act applies. By section 33 
it is also provided that the word“Taluqdar” shall be substituted for 
the word “occupant,” the words “registered Talukdar” for the words 
“ registered occupant,” and the words “ Talukdar’s holding,” or such 
words to that effect as the word occupancy when applying this 
Code of 1879 to the estates to which this Statute of 1888 applies, 
The seventy-third section of the Code provides that “the right of 
occupancy ” shall, subject to the provisions contained in section 56, 
and to any conditions lawfully-annexed to the occupancy, save as 
shall be otherwise prescribed, be deemed to be a_hereditable 
and transferable property. 


It is seriously contended, as their Lordships understood, that 
the effect of this substitution of the words “the right of occu- 
pancy” for the words “the right or’ interest of a Taluqdar” in or 
to his holding, is that a Kasbati’s interest in a leasehold held for 
a term of years is changed in its nature and becomes a hereditable 
and transferable property, notwithstanding that by the very con- 
ditions of the lease his interest is limited to a term, and he is res- 
trained from alienation: and notwithstanding also that by sec- 
tion 68 of this Code it is enacted that an occupant is entitled to 
the use and occupation ofhis land for the period, if any, to which 
his occupancy is limited. These two sections, in their Lordships’ 
view, plainly mean that a lessee, whether a true “ Taluqdar” or & 
“thakur,” “mewasste,” “ kasbati, or “naik” is bound by~-the 
terméof his lease, one term of which is that he shall only occupy 
for the term of years for which a lease, ‘for years is granted, and 
primé facie no longer. -Section 73 was amended by the Act of 
1g01, but the amendment is immaterial on this point. ° 


Their Lordships are clearly of opinion that these Statutes do 
not bearin any way on the issue raised in this case. They think 
that the decree of the High urt cannot be sustained, and that 
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the dectsion of the District Judge is equally erroneous, The fallacy 
underlying the former on the point as to the right of the respon- 
dent to occupy permanently is clearly revealed in the passage 
printed at page 496 of the Record in which the High Court deals 
with the lease of 1833 :— 

“ There are no other provisions for forfeiture of the management. There 
is no provision for renewal of the putta, but it is to be inferred from the 
nature of the management and from the fact that the putta was for a 
term, that renewal was contemplated. This inference is supported by 
both previous and subsequent events ; by previous events, because in 
1823 permanent possession by the Kasbatis was contemplated ; by subse- 
quent events, because the renewal did, in fact, take place.” 

Their Lordships, dealing with the legal rights of the parties 
alone, are clearly of opinion that the decrees‘of both courts are 
erroneous and should be reversed, that the main appeal, that of the 
Secretary of State, should be allowed, and the cross-appeal dismiss- 
ed, and that judgment should be entered for the Secretary of State, 
dismissing the respondent’s action, And they will humbly advise 
His Majesty accordingly, 


*The respondent must pay the costs here and below. 


A. P. P. Appeal of the Secretary of State for India allowed, 
cross-appeal dismissed. 


~ ae 


VOL. XIII] ‘Bic COURT 979 


EMPEROR 
VEFSUS 
BRIKHBHAN SINGH AND OTHERS? 
Code of Criminal Procedure (Act V of 1898), section 165—~Search-Warrant., 

Section 165 ofthe Code of Criminal Procedure does not authorize a 
general search on the chance that something may be found ; an order 
in writing should be delivered specifying the thing or things which are 
to be searched for. 

An order for the search of the house of one Nehal Singh was issued to a 
Sub-Iuspector who while acting under it was offered resistence by the 
accused persons. Held that the search, being under an illegal order, 
and the arrest of Nehal Singh were illegal and the accused persons were 
not guilty of the offence under section 332, Indian Penal Code. 

CRIMINAL APPEAL by the Local Government from an order 
of “acquittal, passed by Pandit Piare Lal Katara, Assistant Sessions 


Judge of Mainpuri. 


A, E. Ryves (Government Advocate), for the Crown. ° 
G. W. Dillon and Sheodehal Sinha, for the accused, 
The judgment of the Court was delivered by 


RICHARDS, C? J.—Eighteen accused persons were put on 


” their trial’on charges of rioting, dacoity, wrongful restraint, and 


obstructing the police in,discharging their duty. The learned 
Additional Sessions Judge acquitted the accused and Government 
have appealed. It appears that a dacoity. had taken place, at a 
place called Nagla Murli in the Agra district. Some ‘sort of a 
conference had taken place at which the Deputy Inspector of 
Police was present. The persons attending this meeting appear 
to have been the Circle Inspectors of the Agra district and the 
surrounding districts, It was there decided that searches should 
take place at the houses of persons who were suspected of having 
been concerned in the dacoity. @he result of this meeting was 
that Chunni Singh, one of the Circle Inspectors of the Mainpuri 
district sent Mohammad Naim Khan, a Sub- Inspector of Jasrana 
(in the Mainpuri district) to Mahfuz Ali, one of the „Circle In- 
spectors of the Agra district in whose Circle the dacoity i is said to 
* Cr. A. i 459 of 1915. 
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have taken place. Mahfuz Ali says that he gave a written autho- 
rity to Naim Khan to search the housg of one Nihal Singh and 
arrest him. In cross-examination he stated “ I wrote this that the 
house of Nihal Singh be searched in connection with the dacoity 
at Nagla Murli, that he might be arrested for the sake of identifi- 
cation, and that the houses of those persons should also be search- 
ed who were suspected by the Sub-Inspector of receiving stolen 
property.” sg 

It may be noted here that Mohammad Naim Khan had no- 
thing to do with the investigation of the dacoity which had taken 
place at Nagla Murli, It was outside his district, and so far as 
the evidence goes there is nothing to show that Mohammad Naim 
Kkan even knew what property had been stolen in the dacoity. 
It is here desirable to mention who Nehal Singh was, Nehal 
Singh was not a resident of the Mainpuri district. He had 
belonged to the Agra district. Proceedings had been taken 
against him in the year 1912 under section 110 of the Code “of 
Criminal Procedure. He had been bound over and his father-in- 
lay Bindraban Singh, accused No. 2 had gone security for him. 
Whether it was that Bindraban Singh having gone security for 
his son-in-law wished to keep an eye upon him, or whether he was 
anxious that no false accusation might be made against him, the 
fact remains that Nehal Singh had gone to reside with his father- 
in-law in the village of Malikpur in the Mainpuri district, It 
would appear that on the 4th of December 1914 a search had been 
made at the house of Bindraban Singh. How far this search was 
legal we are not in a position to say but the search was not in con- 
hection with anything wrong that Bindraban had done. The 
search must have been in some way connected with Nehal Singh. 
©n the 20th of December, that is to say 16 days afterwards, Mo- 
hammad Naim Khan with two constables, Sunder Singh and Debi 
Singh, arrived at the house of Brindraban Singh, between ro and 
it a.m. He was met in the village by Hakim Singh and Naubat 
Singh (brother of Hakim Singh), Hakim Singh being the Mukhia 
of the village, though he lived in a neighbouring village. Accord- 
ing to the Police when they arrived at the house Nehal Singh 
at once came out and said “you have searched the house shortly 
before and now you are going to search it again;” he asked them 
to fight it out before they cht the house. Immediately a 
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number of other persons arrived, they began to beat the Sub- CRIMINAL 


Inspector and the constables, the Sub-Inspector fired three 1915 

shots from a revolver in self defence, the revolver was snatched ÜPEROR 

away and the Police were badly beaten. They were put into v. 
BRIKHBHAN 


a cell, shut up, their uniforms and turbans taken from ~ Sinca 

them, and they were only. released after some persons belong- Richards C.J. 

ing to a neighbouring village came to their rescue. This is 

the story told by the Police. A number of the aecused persons 

admitted that they had assaulted the police. That the police were 

assaulted and beaten there is not the least doubt. But the story 

of the accused, (at least of those’ who admit having taken any 

part in the affair) is that the police arrived whilst all the male 

members of the house were still at work in the fields, and forced 

their way into the presence of the women where they asked for 

Nehal Singh, that they abused the women, that the women raised : 

an outcry which brought Chotey Singh, a young Thakur aged 

ahout 24 years (a son of Brikhbhan Singh and brother-in-law of 

Nehal Singh) to the house, he remonstrated with and abused the 

police, and that thereupon the Sub-Inspector deliberately fired 

at him. Chotey Singh admits that he was stooping to pick up E 

lathi when he was fired upon by the Sub-Inspector. The accused 

then say that they took away the revolver from the Police Ins- 

pector to prevent his shooting other persons, and that it was 

necessary to do so. They admit that they used /athés but say 

that they only did so after Chotey Singh had been shot down. 
The first matter that requires some consideration is how far 

the visit of the Police to the house of Brikhbhan Singh wag legal. ° 

It is obvious that the main object of the visit was to search the 

house, It may even be doubted whether there was ever the least 

intention of arresting Nehal Singh, except perhaps in the event of e 

suspicious property being found in the house. A search without 

a warrant from a Magistrate can only be made under the provisions 

of section 165 of the Code of Criminal Procedure. That section 

provides as follows :—“ Whenever aff officer in charge of a Police 

station or a Police Officer making an investigation, considers that 

the production of any document or thing is necessary to the j 

conduct of an investigation into any offence which he is authorised . 

to investigate, and there is regson to believe that a person to 

whom a summons or order = section 94 has been or might be 
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issued, will not or would not produce such document or thing 
according to the directions of the summons or order, or when such 
document or thing is not known to be in the possession of any 
person, such officer may search, or cause search to be made, for 
the same, in any place within the limits of the station of which he 
is in charge, or to which he is attached, 


Clause 2,—“ Such officer shall, if practicable, conduct the search 
in person.” ° 


Clause 3.—“ If he is unable to conduct the search in person, 
and there is no other person competent to make the search present 
at the time, he may require any officer suboidinate to him to 
make the search, and he shail deliver to such subordinate officer, 
an order in writing, specifying the document or thing for which 
search is to be made, and the place to be searched, and such sub- 
ordinate officer may thereupon search for such thing in such place,” 
We may assume (but only for the purposes of argument) that 
Mahfuz Ali could have authorised Naim Khan to make the search 
without a warrant from a Magistrate. Buteven on this assump- 
tion it'was necessary when Mahfuz Ali was not making the search 
himself that he should have delivered in writing to Naim Khan an 
order specifying the thing or things which were to be searched for. 
The section does not authorise a’ general search on the chance 
that something may be found. There is no evidence that any 
such specification was ever given. So far as the evidence goes 
there was no such specification. We have nothing to show that 
Naim Khan knew what he was to search for. It seems very much 
as if fhe intention was to do the very thing we have said the 
section does not authorise. It lay on the prosecution to show that 
the action of the police was legal and on the evidence we find 
great difficulty in holding that Naim Khan was duly authorised to 
search the house of Bindraban Singh. 


It is contended that.while there may have been no legal autho- 
rity for the search, there was Nevertheless authority to arrest Nehal 
Singh. Arrest without warrant is provided for by section 54 of 
the Code, of Criminal Procedure. The first part of clause (1) is as 
folfows «—“ Any Police Officer may without an order from a Magis- 
trate and without a warrant, arrest, first any person who has been 


concerned in any cognizable ee | or against whom a reasonable 
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complaint has been made, or credible information has been received, 
or a reasonable suspicion exists of his having been so concerned.” 

Mahfuz Ali does not say tłfat Nehal Singh had been concerned 
in the Nagla Murli dacoity, nor does he say that any complaint 
had been made that he had been concerned init, or that any in- 
formation to that effect had been received or that there w 
reasonable suspicion of his having done so. He says in his evidence 
that the object of the arrest was identification. This presumably 
means that after his arrest he was to be paraded for the purpose of 
being identified. It further appears extremely doubtful whether 
Mahfuz Ali Khan could himself have arrested Nihal Singh. He 
was a Circle Inspector of the Agra district. It is said that Naim 
Khan could have arrested Nihal Singh himself. Naim Khan 
could only have arrested Nihal Singh without a warrant under 
section 54. It is not even pretended that he was acting under the 
authority of this section. His authority to arrest (if any) was 
under the document which he had received from Mahfuz Ali. It 
would seem therefore that neither the search of the house, nor the 
alleged arrest of Nihal Singh was legal. The charge under 
section 332 of the Indian Penal Code, therefore falls to the ground? 

[Their Lordships then proceeded to discuss the merits of the 
case.] 

It is contended that even on the assumption that there was no 


‘legal justification for a search or for the arrest, nevertheless the 


accused were guilty of the other charges, namely, under sections 
147, 395 and 342 of the Indian Penal Code, because they had no 
right of self-defence, having regard to the provisions of section 99 
of the Indian Penal Code. This argument might have some force 
if we could think that the police had, even after the mistake, 
honestly come forward and told us exactly what had happened. 
We have pointed out that there are substantial reasons for think- 
ing that the account given by the accused is more probable than 
the account given by the police. If we assume ‘it possible that 
the police had really made their way into the female apartments 
in the absence of the male members, and that the moment Chotey 
arrived they shot him down, we could hardly say that the accused 
could be held guilty for what subsequently occurred, or that the 
police could claim protection under section 99, There is no doubt 
that the police were beaten and fees lathis were used, at the same 
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time none of the injuries were of a very serious nature, —no bones 
were broken. We also fear that there is reason to think that a 
number of persons who took no paft in the occurrence and who 
were at worst only on-lookers, were implicated; for example Pokh- 
pal Singh, who is apparently quite blind of one eye and almost 
blind of the other. He cannot walk without the support of a stick. 


With the exception of Daryai Singh there is not one of the 
prosecution witnesses we can trust. Hakim Singh we consider 
quite unworthy of belief. He implicates Gulzari Lal whom he did 
not implicate in his first report. According to the police he went 
away when the row began and yet he pretends to give evidence 
as to what occurred right up to the end of the row. 

It is alleged that the accused stole the upiforms of the police. 
This is a matter which is surrounded with mystery, From the very 
first the principal accused never pretended that they did not know 
that it was the police who had come to the house. What object 
the accused would have in stealing the uniforms of the police it is 
difficult to understand. It is quite clear that they did not want 
to keep possession of the uniforms; it would have been most 
“dangerous for them to do so. They would not have kept them 
for the purpose of concealing the marks of blood because the 
injuries done to the police were perfectly apparent on their bodies, 
It is just possible that they might have kept the uniforms thinking 
Chotey had been killed and wishing to retain them as evidence of 
the identity of the persons who were responsible for his death. 
Under the circumstances and having regard to the evidence on 
the regord, we feel by no means certain that the police were wear- 
ing their uniforms on the day in question. It is however impos- 
sible for us to be certain one way or the other upon this point, 

The judgment of the learned Sessions Judge has been criticised 
but we are very far from thinking that he did not arrive at a very 
fair estimate of the truth of the case. After carefully considering 
the evidence we have come to the conclusion that thére is no 
reason for interfering with tte judgment of the court below. We 
accordingly dismiss the appeal. We direct that those of the accused 
who are in custody shall be released gt once and the warrants 
againstethose who are said to have absconded are cancelled. 

' Appeal dismissed. 
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` versus 
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Code of Cistl Procedure, (Act V of 1908) Or. XXXIV—Linfitation Act (IX of BANERJI, J. 


1908) Sch. I, art. 181—Application for decrees absolute—Right to apply 
when accrues—Limitation. 

An application for a decree absolute for sale of a mortgage under a dec- 

ree which fixed six months within which the money was to be paid by 

the judgment-debtor is one to which Article 181, Schedule I of the Limi- 

~ tation Act applies and must be made within three years from the time the 
right to apply accrues, the period being -computed from the time when 
the right first accrued, that is, on the expiration of the six months grant- 
ed by the first court, the decrees on appeal not extending the time. s 

EXECUTION SECOND APPEAL from a decree of A. G. P. Pullan 
Esq, District Judge of Saharanpur, confirming a decree of Chau- 
dhri Saiyid Abdul Hasan, Subordinate Judge. j 

Application for execution of a decree. 

A preliminary decree for sale upon a mortgage was passed on 
27th February 1909! It allowed a.period of six months for payment 
of the decretal amount. The judgment-debtors appealed from the 
decree, and the appeal was dismissed and the decree confirmed on 
25th January 1911. A second appeal to the High Court was 
also dismissed on 25th January 1912. No extension of the fime 
fixed by the decree of the court of first instance for payment of 
the amount of the decree was obtained . from either the first appel- 
late court or from the High Court. The decree-holders applied, 
on 25th April 1913, under Order 34, rule 5, Civil Procedure 
Code, for a final decree for.sale. The application was disallowed 
as being barred by limitation. On appeal, the lower’ appellate 
court confirmed this decision. Th€ decree-holders appealed to 
the High Court. . s e ans 

Durga Charan Banerji, (with him Surendra Nath Sen), forthe 
appellants.—Since the coming into operation of the present Code 
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Civit of Civil Procedure an application for a decree absolute for sale is 


1915 to be deemed an application in the syit itself and not an applica- 
ae tion in execution of a decree, Article 182 of the Limitation Act, 
Mapuo RaM oe ; 
v. therefore, does not govern suchan application. There being no 
NEHAL 


other article applicable, Article 181 applies, which provides a 
period of three years from the time when the right to apply ac- 
crues, The question is when the right to apply accrues, That 
right, no doubt, accrued for the first time when the period fixed 
for payment by the decree of the first court expired; but, it is 
submitted, the right accrued afresh when the decree was confirmed | 
by the first appellate court and again when it was confirmed on 
second appeal by the High Court. The right to apply did not 
accrue only once and once for all, but it accrued on each of the 
three dates. The wordsin the third column of Article 181 are 
not “ when the right to apply frst accrues,” 

Obviously, the right to apply for a decree absolute accrues more 
than once. Where the original Yecree is reversed on appeal but 
restored on further appeal the right clearly accrues for the second 
time from the final appellate decree. The principle is the 
same whether the first appellate court decrees or dismisses the 
appeal toit, Again, where the appellate court extends the time 
for payment, the right which accrued for the first time on the ex- 
piry, of the period fixed by the first court decree accrues again 
from the subsequent date fixed by the appellate decree, 

Then again, the judgment-debtors ‘having appealed from the 
decree the whole matter became sué-judice, The final decree 
would be that of the court of final appeal although the appellate 
decree merely confirmed that of the first court, 

Abdul Majid v. Fawahtr Lal, [i1910] I. L. R, 33 All, 154; at pp. 
e 158,159 

The first court decree becomes merged in that of the appellate 
court and it is the latter decree which would be followed by the 
decree absolute. There could be no decree absolute until the pre- 


SINGH 


liminary decree had become fiħal, and as long as the matter was 
sub-judice the preliminary decree could not become final. There’ 
was an accrual of the right to apply foga decree absolute when 
the appellate decree was passed, and the application having been 
made within three years of the appejlate decree it was not barred 
by limitation, i f 
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Nehal Chand, (with him W. Wallach), for the respondents.— 
It is not disputed that Article 181 of the Limitation Act is the 
article applicable to the case, As to the question of the time 
when the right to apply accrued the test is, when could the decree- 
holders have presented an application fora decree absolute, Un- 
doubtedly they could have done so when the period fixed by the 
decree of the first court expired, The right to apply accrued on 
the expiry of that period. 

Ali Ahmad v. Nastrvan Bibi, [1902] I. L. R., 24 All, 542, 
Udit Narain v. Fagan Nath, [1904] 1 À. L. J. R, 15. 

The right having once accrued, the mere fact that the judg- 
ment-debtors had preferred an appeal did not put a stop to that 
right or keep it in abeyance. There was nothing to prevent the 
decree-holders from proceeding with an application for a decree 
absolute. The Legislature nowhere lays down that the holder of 
a preliminary decree for sale must wait for the termination of all 
proceedings in appeal before applying for a final decree. = 

Muhammad Sadiq v, Ghaus Muhammad, [1913] 11 A. L, J. R, 975: 

There was noimpediment in the present case preventing the 
decree-holders from proceeding with their application like there 
was in the case of 

Ruddar Singh v, Dhanpal Singh, [1903] 1. L. Rọ 26 All., 156. 

There the degree-holders were estopped by an injunction, 
and it was held that time began to run against the decree-holders 
as soon as the bar of injunction was removed ; fresh time was not 
allowed from the date of the confirmation by the High Court of 
the decree of the lower appellate court, 

The right isnot a recurrent right. The appellants are trying 
to read into Article 181 of the Limitation Act the provisions of 
Article 182 regarding appellate decrees. Even if the right in 
question be deemed capable of accruing more than once the mearf- 
ing to be put upon the provisions of Article 181 is that time be- 
gins torun from the date when the right first accrues. The case 
of instalment bond is analogous and I rely on the principle of 


the decision in ` 
<Gayadin v. Fhummantal, [1915] 13 A. L. J. R, 510. F. ®. 


The decree-holder’s sight to apply for a decree absolute having 
accrued on the expiration of the six months fixed by the prelimi- 
nary ‘decree, and that decree having never. been reversed or modi- 
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fied in any way by either of the appellate courts, and there never 
having been any impediment against the decree-holders’ prosecut- 
ing their application if they chose to" do so, the time ran against 
them continually for more than three years and their right is ex- 
tinguished. ; 

The ruling in I. L. R, 33 All, 154, cited by the appellants has 
no application as it relates to a case of execution of decree. 

Durga Charan Banerji, in reply.—With the exception of the 
case in I Å. L. J.R, 15, the cases cited by the respondents are not 
in point. None of them dealt with the question in issue in the 
present case, namely, where the appellate decree confirms the first 
court decree and does not extend the time fixed for payment 
whether the decree-holder can apply within three years of the 
appellate decree. Inthe case int A. L. J. R, 15, there was no 
appeal as regards the 2/3 share in respect of which the order 
absolute was sought to be obtained. 

The appellants’ contention, rests on either of two views; 
either the decree of the appellate court revives the right to apply 
for a decree absolute or the decree of the first court is merged in 
the’appellate decree and the right accrues after six months from 
the appellate decree. 

The judgment of the Court was delivered by 

BANERJI, J.—This appeal arises out of an application made 
under Order 34, Rule 5 of the Code of Civil Procedure for a final 
decree in a suit for sale upon a mortgage, The preliminary decree 
under Order 34, Rule, 4 was made on the 27th of February rgog, 
That decgee allowed a period of six months to the judgment- 
debtor to pay the amount of the decree, and that period expired 
onthe 26th of August 1909. Meanwhile the judgment-debtor 
#ppealed with the result that the decree of the court of first in- 
stance was affirmed by the lower appellate court on the 25th of 
January 1911, and on second appeal by the High Court on the 
25th of January 1912. Neither the first appellate court nor this 
Court extended the time for payment of the mortgage money, 
The presenf application was made on the 25th of April 1913. It 
was contended on behalf of the judgment-debtors that is the mort: 
gagors, that the application was beyond time. This contention 
was allowed by.the.court of firste instance and the, decision. 


t 
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of that court was affirmed by the lower appellate court. The 
decree-holders have preferred this appeal and it is urged on their 
‘behalf that limitation should be computed either from the date on 
which the decree of the court of first instance was affirmed by the 
lower appellate court or when the decree of this Court was made. 
In order to consider whether the application is barred by limitation 
or not it is first of all necessary to determine what article of the 
first Schedule of the Limitation Act is applicable to the present 
case. It is clear that Article 182 does not apply and there being 
no other article which is applicable the only article which can 
be applied is Article 181. Rule 5 of Order 34 provides that where 
payment is not made within the time fixed, the court shall on 
application made in that behalf by the plaintiff pass the final 
decree for the sale of the mortgaged property or a sufficient part 
thereof. . Therefore it is necessary that an application should be 
made by the plaintiff in order to obtain a final decree under that, 
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order. The application is thus an application in the suit and since ? 


the passing of the present Code of Civil Procedure it can no longer 
be said to be an application in execution or for the execution of 
adecree. It is thereforé manifest that Article 182 cannot apply 
and as stated above since there is no other article which is appli- 
cable, the only article which would govern an application of this 
kind, would be Article 181. This has been held by the Bombay 
High Court in Datto Atmaram Hasalims v. Shankar Dattatraya ©), 
following the decision of JENKINS, C. J. in Amolak Chand Parrack 
v. Sarat Chander Mukerji (2), Under the old Limitation Act also 
it was held by this Court in 44 Ahmad v, Naziran Bibi (3) and 
Udit Narain v. Jagannath(4) that an application for an order ab- 
solute for sale under the Transfer of Property Act was governed 
by Article 178 of the Limitation Act of 1877 which corresponds to 
Article 181 of the present Act, — 

The next question to be considered is when did the right 
to apply accrue as provided in the 3rd column of that article. 
There can be no doubt that after the expiry of the six months, 
allowed by the decree of the court of first instance, the decree- 
holders plaintiffs became, entitled to apply for a final decree. 
The mere fact that an appeal was preferred from the preliminary 

(1) [r913] I. L. R, 38 Bom., 32. e ©) [rot] LL. R., 38 Cal. 913. 
(3) [1902] I. L. R, 24 All, 542, (4) [1904] i A. LL, £5. 
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decree did not take away that right or postpone it, This 
is conceded by the learned Vakil for the appellants, but he 
urges that he also acquired thé right to apply when the 
decrees of the appellate court, namely that of the first court of 
appeal and of the High Court were passed. It seems to us that 
limitation should be computed from the time when the right 
to apply first accrued. That right accrued, as we have said 
above, when the six months granted by the court of first instance 
to the judgment-debtors expired. The passing of the subsequent 
decrees by the appellate courts only affirmed that right and did 
not give rise to a fresh right unless the decree of the court of first 
instance was in any respect varied by the appellate courts. We 
think that the analogy of the decision of the majority of the Full 
Bench in Gaya Din v. Jhamman Lal) applies. That was a case 
in which the question was-whether the money sought to be re- 


_covered became due under, Article 132 of the first Schedule when 


default was first made in the payment of instalments, It was held 
that the money became due when the first default was made. On 
the same principle limitation must be computed in a case like the 
present, from the time when the plaintiffs right to make an appli- 
cation for a final decree first accrued admittedly the right first 
accrued in this case on the 26th of August 1909 and more than 
three years having expired from that date when the present 
application was made, it is beyond time. We accordingly dismiss 
the appeal with costs. l 


B, K. M, 


l Appeal dismissed, : 
` (Y [191s] 13 A. L. J. Rẹ 510 
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the adverse party, no inference to be drawn as to their contents—Doctrine 
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of estoppel—Applies to tenant holding over after determination of tenancy ® 
—Evidence Act (I of 1872) s. 116—~-Transfer of Property Act, (IV of 1882) 


s. 108 (q). 


In determining whether a particular transaction is benami or not, the 

general rule in India, in the absence of all other relevant circumstances, 

` is to consider from what source the money comes with which the purchase 
money is paid. 


The exception in English Law by way of advancement in favour of 
wife or child does not apply in India. 


Gopeekrist v. Ganga Persaud, 6 Moo. I, A., 53, approved. 


The relationship, however, is a circumstance which is taken into con- 
sideration in determining whether the transaction is benam# or mot. 


It is open to a litigant to refrain from producing any documents that 
he considers irrelevant ; if the other litigant is dissatisfied it is for him to 
apply for an affidavit of documents and he can obtain inspection and” 
production of all that appears to him.in such affidavit to be relevant and 
proper. If he fails so to do, neither he nor the Court at his suggestion is 
entitled to draw any inference as to the contents of any such documents. 


oe 
A tenant under notice to quit took a conveyance from a third party, 
A suit for possession was filed against him after the determmhation of his 
tenancy. 


” 
Held, that even though his tenancy had been determined he could not 
deny his landlord’s title, until que had first restored possession to that 
landlord. 
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APPEAL against a decree of the Allahabad High Court, 
reversing a decree of the Judge of the Small Cause Court of 
Allahabad, exercising the powers of a Subordinate Judge. 


In 1887 Rai Bisheshwar Bakhsh Singh, a well to do landowner, 
purchased a bungalow at Allahabad in the name of his mistres 
Jagmag, for whom both before and after the purchase he made 
other provision. He died in 1890, leaving two widows, Balraj . 
Kunwar and Bilas Kunwar. By an agreement made in 1894 
between the widows the management of his property was given to 
Balraj Kunwar. The bungalow was possessed and managed first 
by Rai Bisheshwar Bakhsh Singh, and after his death by Balraj 
Kunwar, who in 1900 let it to respondent No. r. On 13th 
October 1905 she served him with a notice to quit expiring on 
31st October 1905. Two days later he took a conveyance of the 


property in the names of himself and the other respondents, his 
« relatives. living with him, from Jagmag, who handed him the 


title deeds. Balraj Kunwar sued for possession on rst December 
1905. She claimed in her plaint to be absolute owner. She 


died pendente lite, and Bilas Kunwar was substituted as plaintiff 
although not heir to her. It was not denied that Balraj was 


.really entitled to her property, if at all, as widow of Rai Bishesh- 
war Bakhsh Singh. : 


« The court of first instance held that respondent No, 1 having 
been let into possession by Balraj Kunwar, the respondents were 
estopped from denying her title and could not claim under the 
-conveyance from Jagmag until after giving up possession | to the 
plaintiff. He therefore decreed plaintiffs claim. 

- The Allahabad High Court (Richards, C. J., and Tudball, J.) 


, reversed this decree holding that “estoppel could only arise 


between Dr. Ranjit Singh and Balraj Kunwar during her life-time 
and her heirs after her death.” They found that the transaction 
was not enami, but that Rai Besheshwar Bakhsh Singh had 
bought the bungalow for Jagenag. They accordingly dismissed 
the suit. . i 

Hence this appeal, 

Gir Erle. Richards, K, C. and Ross, K. G., for ssattedl submit- 
ted that ‘the purchase of 1887 was benami. Jagmag was never put 
in possession and was never at the bungalow in Bisheshwar Singh’s 


i a 
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life-time. It was Bisheshwar Singh who found the money for this 


. purchase, Where he intended to benefit Jagmag he gave her 
possession. 


[LORD SHAW.--What appeals to me is the frankness of the 
deed. He describes Jagmag as his mistress. ] 

The form of the deed would have been the same if. it were 
benamt. After the husband’s death the widow did everything ; it 
was the widow who let and repaired the property and paid the 
ground rent, 


The Small Cause Court Judge has rightly held that respondents 
are estopped from denying our title, A tenant who holds over 
after the tenancy is determined is still bound by it. [VISCOUNT 
HALDANE.—The Code says “during the continuance of the ten- 

” Suppose he remains on as a trespasser and sets up a new 
title? Or why should he say anything at all? He was defen- 
dant in ejectment.] The point is concluded by authority. The z 
tenant must give up possession to his landlord and then dispute 
the title if he wishes to do so. 


Smith’s Leading Cases, 12th Ed., pp. 866,867 (Vol. 2.) 
Doe v. Smythe, (1815) 4 M. and S., 347. 


ancy. 


A lessee in India is bound to jive up possession at the end of 
his lease. Transfer of Property - het 1882, (Act IV of 1882),. s. 
108 (q). 


e 


The point as to continuance of estoppel after the expiry of a 
lease is discussed in 
Bayley v. Bradley, [1848] 5 C. B., 396. ` 
Where Wilde, C, J., at p. 400 lays down that even though the 
ėstoppel determines by the end-of the leasé, still, if the tenant ° 
came into possession under the lessor, he must restore the posses- 
sion before he disputes the title. The rule applies also in the 
case of a licensọr, Indian Evidence Act, (Act I of 1872), s. 116, 


second part. . 

The High Court have held that estoppel did not apply after 
the death of the origin#l plaintiff, and that the second widow 
could not avail herself of it. The estate’ passed first of all to the 
widows jointly. It might have been better’ if both had sued in the 


| . i 
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Civit first instance, but under this agreement Balraj was manager for 
1915 both. 
’ 
Bitis [ViscoUNT HALDANE.—The whole question is, are they in the 
-Kunwak same estate? It might be a very grave difficulty, if Balraj could 


v. 
Dzsray only demise for her own life but J understand this is a mere ten- 
RANJIT i 


SINGH ancy at will.] 


The widow only gave a license. I submit the question of 
estoppel must *be decided as at the date of the plaint, and that 
the estoppel clearly existed then. 


De Gruyther, K. C. (Dube with him), for the respondents, sub- 
mitted that the question of estoppel was really involved in the 
question of enami. If the property was really Jagmag’s, Balraj 
Kunwar in letting it to respondent No.1 waS merely Jagmag’s 
agent, The High Court had rightly held on the facts that Rai 
Bisheshwar Bakhsh Singh made a gift of the property to Jagmag, 

= and that the transaction was not denami# at all. 


f Dube, followed. In deciding whether the transaction was 
benam# or not, the High Court have rightly attached great weight 
tô the non-production of the estate books, which were in plaintiff's 
possession, In the case of an estate like this elaborate accounts 
are kept, and would show how every penny spent on or received 
from this property by Rai Bisheshwar Baksh Singh and Balraj 
Knnwar was credited or debited. A Mahomedan mistress living 
50 miles off would not keep such accounts, The plaintiff admits 
she has the books which would show what became of the income 
e of this bungalow, but she has not produced them ; the inference is 
that they are against her. It may be that if the account books 
were produced a single entry would be conclusive, 

[SIR JOHN EDGE.—Why did you not call for the books ?] 
We did not want to make them evidence against us, 

[SIR GEORGE FARWELL.—If you wanted the account books 
you could have inspected them, You were not bound to put 
them in unless you thought itsto your advantage.] 


Richatds, K. C. replied. 
«The judgment of their Lordships was delivered by 


Sir George SIR GEORGE FARWELL.—This is an appeal from-a judgment 
Farwell. = and decree dated roth May 1910, of the High Court at Allahabad, 
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Late 


VOL. XIII} PRIVY COUNCIL 995 


which reversed a judgment and decree dated 26th August 1908, 
of the Judge of the Small Cause Court of Allahabad, exercising 
the powers of a Subordinate Judge. 


D 

Rai Bisheshar Bakhsh Singh was a Taluqdar of Oudh ; he 
was a man of some wealth, a Rajput of good position ; be had 
two Rajput wives but no son ; he had, however, one daughter by 
one of the wives. He had also a Mohammedan mistress named 
Jagmag Bibi, by whom he had two sons, and for whom he had 
made provision on a fairly liberal scale, and had given full 
possession thereof in 1876 and in 1888. On oth June 1887, 
the Taluqdar purchased for Rs. 9,000 the bungalow in dispute 
in this action; he raised the purchase money by a mortgage 
on his own property and paid for it, and had the sole use 
and enjoyment of it for himself and his wives during his own 
life, but the deed of sale was made out and registered in 
Jagmag’s name. The Taluqdar spent money on the house, builte 
a well and walls and kept a gardener in occupation, he and his 
wives lived there and the mother of one of his wives lived 
and died there, His wives used the bungalow by his permis- 
sion for “ Kalabbas "—i.e, to live at the bank of the Ganges 
for religious purposes for a month at a time; the purchase seems 
to have been made for the purpose of the Kalabbas, Jagmag 
Bibi was never in the bungalow during this period ; she would, 
of course, as a Mahomedan mistress, have no part or lot in the 
Hindoo religious observances of Rajput wives, and it is inconceiv- 
able that she could have associated in any way in the bungalow 
with them. ° 


The bungalow was useless to her for any personal use, and it 
was wholly inappropriate as a provision for her if the Taluqdar 
ever had any intention or idea of making a further provision for 
her ; the net income was very small—in some years the out-goings 
exceeded the income. There is no evidence of any intention to 
give the bungalow to Jagmag as æ provision for her or otherwise 
beyond the bare fact of the registration in her namé; it is not 
clear how or when she got possession of the title deed; it may 
be that it was in the Taluqdar’s possession at his death, and at 
some subsequent period. As the deed was made out in her name 
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there is no importance in this. Down to the Taluqdar’s death 
the natural inference is that the purchase was a enami transac- 
tion ; a dealing common to Hindus dnd Mahomedans alike, and 
much in use in“India ; it is quite unobjectionable and has a curi- 
ous resemblance to the doctrine of our English law that the trust 
of the legal estate results to the man who pays the purchase 
money, and this again follows the analogy of our Common Law 
that where a feoffment is made without consideration the use 
results to the feoffor. The exception in our law by way of 
advancement in favour of wife or child does not apply in India 
Gopeekrist v. Gungapersaud), 6 Moo. Ind. App., 53), but the rela- 
tionship is a circumstance which is taken into consideration in 
India in determining whether the transaction is Jdenam? or not. 
The general rule in India in the absence of all other relevant 
circumstances is thus stated by Lord Campbell in DAurm Das 
Pandey and Mussumat Shama Soondri Dibiah (3 Moore, Ind. 


“App. 229). “The criterion in these cases in India is to consider 


from what source the money comes with which the purchase 
money is paid.” 


On the 31st August 1890 the Taluqdar died, and by an agree- 
ment of 21st March 1894 between his two widows the possession 
and management on behalf of both was given to one of them, vis., 
Thakurain Balraj Kunwar, and she has throughout managed the 
property in question. Whether any acts or omissions by any of 
the parties after the death of the Taluddar could affect the nature 
of the denam# transaction as it stood at his death it is unnecessary 
to consider, for their Lordships are of opinion that nothing has 
been given in evidence which could have any effect at all on the 


` transactions as enami. The evidence given by Jagmag is quite 


untrustworthy and she has not even called her sons whom she 
purports to vouch as actors on her behalf : the Trial Judge does not 
place any confidence in Roshan Lal’s evidence, and his conduct 
certainly is open to comment. On the facts as accepted by their 
Lordships as the result of the évidenice; all rates, rents and taxes 
and repairs “and the ground rent of the bungalow have been paid by 
the Dhakurain. She has had possessich of the premises by her 
servant Bhairon, and has let them to various tenants from 1891 
down to the commencement of this action, the last tenant being 
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Dr. Ranjit Singh, to whom the plaintiff let and gave possession in 
1900 and to whom also shg gave notice to quit on 13th October 


1905, 


On these facts their Lordships are of opinion that the transac- 
tion was and remains throughout ġenami. They are unable to 
agree with the opinion expressed by the High Court ; they find no 
ground on which to treat a purchase by the Taluqdar of such a 
property as this bungalow in the name of his Mahomedan mistress 
in a manner differing from that on whicha similar purchase: by a 
Hindoo in the name of a complete stranger would be treated, nor 
isthere any ground for asserting that the probabilities of the case 
are in favour of an mtention by the Taluqdar to benefit his mistress ; 
for the reasons stated above the exact contrary appears to their 
Lordships to be the case. The High Court Judges “attach great 


significance” to the non-production of the books showing the «æ 


accounts of the general estate, and appear to draw an inference 
therefrom adverse to the plaintiff’s claim ; any such inference is, 
in their Lordships’ opinion, unwarranted. These books do npt 


necessarily form any part of the plaintiff's case; it is of course - 


possible that some entries might have appeared therein relating to 
the bungalow. But, it is open to a litigant to refrain from produc- 
ing any documents that he considers irrelevant ; if the other litigant 
is dissatisfied it is for him to apply for an affidavit of documents, 
and he can obtain inspection! and production ofall that appears to 
him in such affidavit to be relevant’and proper, If he fails so to 
do, neither he nor the Court at his suggestion is entitled to draw 
any inference as to the contents of any such documents. There is 
no ground for any inference such as is made in the High Court 
that the books if produced would have shown rent credited to® 
Jagmag or set off against some claim against her. They related 
to a different property, and the possibility of entries relating to the 
bungalow therein is very remote, but even if it had been greater, 
the Court was not entitled to draw any such inferences, It is for 
the litigant who desires to rely on the contents of doduments to 
put them in evidence in the usual and proper way ; if he fails to 
do so no inference in his favour can be drawn as to theecontents 
thereof, i 8 
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The other point in the caseis one of estoppel. The property 
was let by the plaintiff to the defendant Ranjit Singh ; he was let 
into possession by the plaintiffs gardener Bhairon, on her behalf 
and by her direction, and he regularly paid rent to her and applied 
to her to do all the necessary repairs; he has never given up 
possession to her although he duly rèceived notice to quit, and he 
has denied her title. Section 116 of the Indian Evidence Act is 
perfectly clear qn the point, and rests on the principle well estab- 
lished by many English cases, that a tenant who has been let 
into possession cannot deny his landlord’s title however defective 
it may be, so long as he has not openly restoréd possession by 
surrender to his landlord. The Subordinate Judge was clearly 
right on this point. The High Court appears to have been under 
some misapprehension, and counsel for the respondents have not 
attempted to support their judgment on this point. Their Lord- 
ships are of opinion, and will humbly advise His Majesty, that the 
decree of the High Court should be reversed and that of the Trial 
Judge should be restored, and that the respondents should pay all 
the costs here and below. 


Appeal allowed, 
Messrs. T. L. Wilson & Co, solicitors for the appellant. 


Messrs. Ranken Ford, Fora & Chester, solicitors for the respon- 
dent. 
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’ ape i SIR JOHN 
Execution of decree—Foint decres-holders—Application for execution by one EDGE, 


reserving the rights of others—Purchase by applicant—Rights of co-decres~ MR. AMEER 
holders in property so purchased—Code of Civil Procedure, 1882 (Act XIV 
of 1882) sections 231, 317—Hindu Law—Mitakshara—Succession— Whole 
blood and half blood—Uncle of half blood preferred to uncle's son of whole 
blood. s 

Among Hindus governed by the Mitakshara, the preference of the 
whole blood to the half blood is confined to members of the same clasg 
i. é, to sapindas of the same degreeof descent from the common an- 
cestor. 

Accordingly an uncle of the half blood succeeds in preference to the 
son of an uncle of the whole blood. 

The provisions of section 317 of the Code of Civil Procedure, 1882 (Act 
XIV of 1882) are designed to create some check on the practice of making 
benami purchases at execution sales for the benefit of judgment-debtors, 
and in no way affect the title of persons otherwise beneficially intefested 
in the purchase. 

One of several joint dectee-holders applied to execute a mortgage dec- 
ree, “reserving the rights” of his co-decree-holders, and himself pur- 
chased the mortgaged property: a sale certificate was duly issued to 
him, and relying upon such certificate he claimed the whole benefit of the 
purchase. 

Held, that section 317 of the Code of Civil Procedure had no applicq- 
tion to such a case, and that the co-decree-holders were entitled to their 
proportion of the purchase by virtue of section 231 of the Code. 

Held also, that even if the applicant for execution had not reserved 
the rights of his co-decree-holders, the court executing the decree should 
of its own motion have protected their interests, 

CONSOLIDATED APPEALS from decrees of the Allahabad High 
Court, passed on appeal from decrees of the Subordinate Judge of 
Farrukhabad. ° s 


The facts of the case sufficiently appear from the judgment 
of the High Court reported in I. L. R, 32 All, 541. The main 
“XIII 127 R 
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question in these appeals was whether the right to the inheritance 
of one Bahadur Singh, a Hindu governed by the Mitakskara, 
who had left him surviving an ubcle of the half blood and 
sons of an uncle of the whole blood, wasin Kesri and others, 
representatives of the uncle of the half blood, or in Munshi Lal 
and others, representing the uncle’s sons of the whole blood. The 
Subordinate Judge decided this question in favour of the latter, 
but his judgment was reversed on appeal by the High Court. After 
the death of Bahadur Singh’s widow his step-mother, Gulab Koer 
in fact assumed possession as his heir, and as such purported to 
sell certain land to one Chuni Lal. Munshi Lal and others sued 
Chuni Lal to recover this land, and their claim was decreed by 
‘the Subordinate Judge but dismissed on appeal by the High 
Court asa corollary to the decision that the plaintiffs were not 
Bahadur Singh’s, rightful heirs. One Ganga Sahai, who had a 
. mortgage decree jointly with Bahadur Singh, had purchased the 


= mortgaged property on an appljcation for execution made by him- 


- self alone, and claimed to hold the whole of it against the rival 
claimants to Bahadur Singh’s inheritance both of whom sued him 
to recover Bahadur Singh’s proportion. The two lower courts 
agreed in decreeing the claim, though differing as to which of the 
rival claimants should recover. 

Lowndes, for Ganga Sahai :-—Ganga Sahai purchased for him- 
self alone and not for or on behalf of Bahadur Singh. The latter’s 
heirs had their remedy in an action for an account of the sale 
proceeds ; such an action is now barred. 

[MR. AMEER ALI.—The decree is joint ; the order absolute is 
on behalf of all, Your application for execution must under 
section 231 of the Code of Civil Procedure have been for the 
ebenefit of all.] 

Section 231 is not applicable when the decree is apportioned 
as here. I am entitled to execute for myself alone, and that is 
what I did. A suit like the present is barred by section 317. 

[MR. AMEER ALI,—That seetion was designed against dena 
transactions by judgment-debtors. It does not affect section 231.] 

The claim of Bahadur Singh’s heirs should have been made in 
the &xecytion proceedings. A separate suit is barred by section 


244 of the Code of Civil Procedure, 
Kalka Prasad v. Basant Ram, [1901] 1. L. Rọ, 23 All, 346. 


d 


_ port 
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Their Lordships intimated that they did not desire to hear 
the opposing counsel on thig point. 


Ross, K. C. (Kenworthy Brown with him) for Munshi Lal and 
others, submitted that the Subordinate Judge’s decision on the 
question of inheritance was correct. The High Court have relied 
on the authority of the Madana Parijata by Vishesvar Bhatta, 
which they describe as a commentary on the Mitakshara. This 
is not. so: Visheshvar Bhatta did write a commentary on the 
Mitakshara but that commentary is not the Madana Parijata but 
the Subodhini. Moreover, Visheshvar Bhatta is not an authority 
in the Benares School at all: he belongs to Mithila—Morley’s 
Digest, Introduction, p. 221: Stokes’ Hindu Law Books, p. 177: 
Sarvadhikari’s Hindu Law of Inheritance, p. 411. My argument is 
that there is no propinquity in this case. The general principle of. 
the Hindu Law, as laid down by sages like Manu, is that the 


inheritance should go to the relations of the full blood only. The * 


author of the Mitakshara makes exceptions in favour of some 
particular relations of the half-blood, but these exceptions should 
not be extended. Reference was made to 
Mitakshara, ch. 2, 3, 1—5 : ch. 2, 4, 5—8 : and ch. 2, 5, 4. 
Sarvadhikari’s Hindu Law of Inheritance, p 635. 
Suba Singh v. Serfaras Kunwar, [1896] 1. L. R., 19 All, 215. 
Lallubhai Bapubhat v. Casstbhai, [1880] I. L. R., 5 Bom., 110. 
kam Chandra Martand Waikar v. Vinayak Venkatesh Kothekar, 
[1914] 41 I. A, 290 at p 298. 
Sham Singh v. Kishen Sahai, [1907] 6 Cal. Li J. 190. 
Vyavahara Mayukha, I, 8, 16. 

Kenworthy Brown, followed :—The Mitakskara pister a half 
brother to a nephew of the whole blood, but we submit that this 
preference does not extend to the case of uncles, as to which the e 
Mitakshara is silent. The paternal grand-mother has special pro- 
minence: Manu IX, 212, 217 (Sacred Books of the East, Vol. 25, 
pp. 376, 378) lays down that ifthe mother is dead, the paternal 
grand-mother takes. She is brough in before the grand-mother, 
In the Mitakshara (2, 5, 4) the others come between “uncles and 
their sons” these must mean uncles of the whole blood and their 
sons, and not uncles by a step grand-mother and their sons. *In 

` Vitkalrao v. Ramrao, (1899) b L. R, 24 Bom, 317, * 
thé ontést was between uncles of the whole and half bldod,. 
e 
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civ ” DeGruyther, K. C. and Dube, for Kesri and others. The whole 
n law is founded on a passage of Manu translated at p. 427 of Stokes’ 
Hindu Law Books. The inheritance goes to the nearest Sapinda, 
SAHAI and all Sapindas in the same degree must be exhausted before let- 
ting in a sapinda in the next degree. Itis contended thata full 
uncle’s son is nearer than a half uncle : but if that were so the 
same would apply to brothers: that it does not so apply is plainly 
stated in the Mzfakshara itself, which clearly lays down that a 
brother’s son can never succeed in presence of a brother: it is 
only when brothers are exhausted that you go to nephews, It 
was surely unnecessary for the author of the Mztakshara to say 
the same thing over and over again. The Bombay High Court 
Have held that the distinction between the full, and half blood is 
confined to the brother, because the Mitakshara only specifies it 
° in that case, The Allahabad High Court have taken the contrary 
~ View. Isubmit that the Métakskara is not exhaustive in its 
provisions. , 
Suba Singh v. Sarfarazs Kunwar, [1896] I. L. R. 19 All, 215, 
isin my favour to this extent, that it adopts the analogy from 
brothers. The Madana Parijata has arrived at the exact result 
for which I contend. Mayne (Hindu Law, §569) lays it down as 
a universal rule in the Benares school, that except in the case of 
a man’s own issue, the nearer sapinda always*excludes the more 
remote, Nowhere is there a suggestion, authority, or reason that 
a person remoter in degree should be preferred to one nearer, 
Ross K. C, replied: My whole case is based on the doctrine 
* of particles, I deny that propinquity is the test: the uncle of the 
half blood has fewer particles in common with the deceased than 
the uncle’s son of the whole blood, and therefore the latter should 
abe preferred. 
Their Lordships’ judgment was delivered by 


Mr. Amey ` MR. AMEER ALI.—These several consolidated appeals from 
ai: certain decrees and judgmentsof the High Court of Allahabad 
i arise out of three suits brought in the Court of the Subordinate 
Judge of Farrukhabad, The plaintiffs in two of these suits, claim- 
ing adversely to each other to be the hejrs of one Bahadur Singh, 
deceased, sought to recover from the appellant Ganga Sahai a 
one-third share of the properties spgcified in their respective plaints 


which he had purchased at a sale held in execution of a detree upon 
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a mortgage to which reference will be made presently. The third 
suit was brought by Kalka Pershad, one of the plaintiffs in the 
above suits, to recover fromthe respondent Chunni Lal certain 
shares in Mouzah Malkapur belonging to the estate of Bahadur 
Singh which had been conveyed to him by one Gulab Koer, 
Bahadur’s step-mother. 

Their Lordships propose to deal first with the two suits in 
which Ganga Sahai was the defendant. 5 

The mortgage bond referred to above was executed so long 
ago asthe year 1869 by one Jai Chand Chowdhry,in favour of 
Bahadur Singh and Debi Din, the ancestor of Ganga Sahai, hypo- 
thecating two villages named respectively Tahsipur and Bilaspur. 
One-third of the amount advanced on this transaction admittedly 
belonged to Bahadur Singh, and the other two-thirds to Debi Din. 
On default of payment by Jai Chand, a suit wag brought in 1891 
by Bahadur Singh in conjunction with Bhima Singh and Ganga 
Sahai, the heirs and representatives,of Debi Din (who had died in 
the meantime). Bahadur Singh died during the pendency of the 
suit, and his widow, Lachman Koer, was brought on the record 
in his place. On the 2ist November 1891, the usual mortgage 
decree under section 88 of the Transfer of Property Act (IV of 
1882) was made by the court. This was followed on the 27th of 
April 1893 by the fiñal decree under seetion 89 of the Act. 

It appears from the record that Lachman Koer died somewhere 
in 1894. On the 20th December 1897, Ganga Sahai applied for 
execution of the mortgage decree against the heir and represen- 
tative of the mortgagor. In his application he expressly reserves 
the rights of Lachman Koer’s heirs, The passage in question is 
important in view of the contention now raised by him, He 
states :— ° 

“Bhaman Singh, another decree-holder, has died a natural death. 
His sons, Mauji Ram and Raj Kunwar, are his heirs ; but they donot 
join in the application, hence, under (section) 231 of the Code of Civi) 

Procedure, this decree-holder alongmakes this application, and prays 

that the decree may be executed subject to the rights of the heirs of 

Musammat Lachhman Kunwar and Bhaman Singh.” 

Bhaman Singh is evidéntly the same person as Bhima Singh, 

The mortgaged properties were accordingly put up to sale 
on the 2oth of February 1899,. and purchased by Ganga Sahai. 
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The sale appears to have been duly confirmed and two sale certi- 
ficates were issued to him in respect of Tahsipur and Bilaspur 
respectively, and he is admittedly now in possession of the pro-- 
perties, 

The two sets of plaintiffs, as already stated, claim to be the 
heirs of Bahadur Singh adversely to each other; but as against 
the appellant Ganga Sahai, they seek identical relief, They say 
that the purchase by Ganga Sahai of the properties in question 
was not exclusively for himself, but for the benefit of the heirs and 
representatives of both mortgagees. The courts in India have 
upheld their contention. Ganga Sahai has appealed to this Board 
and takes his stand on the first clause of section 317 of the Civil 
Procedure Code of 1882, which wasin force ewhen the sale took 
place. That clause provides as follows :— 

“No suit shal be maintained against the certified purchaser onthe 
ground that the purchase was made on behalf of any other person, or on 
behalf of some one through whom such other person claims. i 

In their Lordships opinion the provisions of that section have 
no application to the present case. They were designed to create 
some check on the practice of making what are called benami 
purchases at execution sales for the benefit of judgment-debtors, 
and in no way affect the title of persons otherwise beneficially in- - 
terested in the purchase, An example of this will be found in 
the: case of Boodh Singh Doodhoria v. Gunesh Chundar Sen, -(1) 
decided. by this Board in 1873. 


. The courts in India were perfectly right in refusing to allow 
Ganga Sahai to perpetrate a fraud against his co‘decree-holders 
under cover of this section. His application for execution was 
under section 231 of the Code, and it was made subject to their 
sights. Had he not even embodied this reservation in his petition, 
the court executing the decree would have of its own motion 
protected the interests of the other decree-holders, Their Lord- 
ships agree with the courts in India that the heirs and representa- 
tives of Bahadur Singh are entieled to recover from Ganga Sahai 
a one-third of the properties ‘purchased by him in execution of the 


Joint mortgage decree. . z 


_ The question then arises who among the two sets of plaintiffs 
are entitled to the inheritance of Behadur Singh. At the time of 
e a) 12 Bengal Law Reports, 317. j 
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his widow’s death in 1894, when the succession passed to the col- 
laterals, Rajaram, his uncle by the half blood, was alive ; and he 
claimed the properties in preference to Kalka Pershad and Jian 
Lall, the sons of a full paternal uncle named Gunga Pershad, 
Rajaram has since died and is now represented by his sons and 
grandsons who are plaintiffs in one of the suits and respondents 
before this Board. Jian Lall has also died, and his son, Munshi 
Lall, now stands in his place. Kalka Pershad and Munshi Lall 
were the plaintiffs in the second suit, and they claimed in opposi- 
tion to Rajaram to be the heirs of Bahadur Singh by virtue of their 
relationship to him being of the whole blood, 


As the question of heirship was involved in all the three suits 
they appear to hdve been tried together; and the court of first 
instance held in favour of Jian Lail and Kalka Pershad mainly on 
the authority of a decision of the Allahabad High Court, which it 


afr, Ameer 
Ali. 


considered had settled the rule of succession in favour of the heirs 


related by the whole blood. The District Judge affirmed this decree. 
On appeal, however, to the High Court, the learned Judges ex- 
plained that in their judgment in Suda Singh v. Sarfaras Kunwar 
(1), on which the lower courts had relied, they had laid down no 
such principle as had been inferred ; what they meant to decide was 
simply this, that under the Mitakshara the distinction of whole 
blood was not confined to the brother and his sons but extends 
further, And on an examination of the doctrines of the Mitak- 
shara, they held in effect that this preference of the whole blood to 
the half blood applied to sapindas of the same degree of descent 
from the common ancestor, and did not apply to persons of differ- 
~ ent degrees, They were accordingly of opinion that Rajaram being 


paternal uncle of the half blood was entitled preferentially to the z 


inheritance of Bahadur Singh to the exclusion of his cousins, 
although they were the sons of an uncle of the whole blood. They 
accordingly dismissed the claim of Munshi Lall and Kalka Pershad 
in their suit against Ganga Sahai and others, as also the claim of 
Kalka Pershad in his suit against Chunni Lall. They at the same 
time decreed the claim of Rajaram’s representatives against Ganga 
‘Sahai. Munshi Lall and the representatives of Kalka Perskad, 
was died during the pendency of the suit, have appealéd to His 


(x) [1896] I. L. R. 19 All, 215. 
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Majesty in Council from these decrees of the High Court dismiss- 
ing their claim; and the main contention advanced on their 
behalf is that, although the Mizakshara expressly provides for the 
succession of the half brother in preference to nephews of the 
whole blood, there is no such provisionin respect of uncles; and 
further that as it provides for the succession of the grand-mother 
on failure of the father and his descendants, it must follow that by 
the words “The uncles and their sons” Vijnaneswara meant that 
uncles of the whole blood and their sons should succeed in prefer- 
ence to the issue of another wife of the paternal grand-father. This 
argument, in their Lordships’ opinion, would apply with equal 
force to the case of half brothers and the sons of brothers of the 
whole blood. But it is conceded that the author of the Mitakshara 
has expressly declared that brothers of the half blood, come 
before nephews of the whole blood, and in principle they see no 
reason to differentiate between the brothers of the propositus and 
the brothers of his father. Having regard to the general scheme 
of the Mitakshara, their Lordships think that the preference of 
the whole blood to the half blood is confined to members of the 
Same class, or to use the language of the Judges of the High Court 
in Suba Singh v, Sarfaras Kunwar to “sapindas of the same 
degrees of descent from the common ancestor,” and that therefore 
on the death of Lachman Koer, Rajaram.as uncle of the half blood 
became entitled to the inheritance of Bahadur Singh to the exclu- 


sion of his cousins, 


In the result all the appeals will be dismissed. Kesri and the 
other respondents in Appeal 83 of 1912 will have all their costs 
from the appellant Ganga Sahai. There will be no order as tocosts 
with regard to the other parties, 


And their Lordships will humbly advise His Majesty accord- 


ingly. 
A. P. P. Appeals dismissed, 


T, L. Wilson & Co., :—Solicitors for Ganga Sahai, appellant. 


Barrow, Rogers and Neviii :—Solicitors for Kesri and others, 
respondents, 


Douglas Grant :—Solicitor fof Munshi Lal and others, appel- 
lants. . 
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BUDDHA SINGH AND OTHERS (Plaintiffs) ane 
versus i 1915 
LALTU SINGH AND OTHERS (Defendants). June 3, 4, 
Hindu Law—Mitakshara—Succession—Order of successionsamong sapindas— LORD 
Descendants in each ascending line to be exhausted to the third degree be- s n 
fore going to the next line—Capactty to offer oblations, the*test of propin- FARWELE 


guity even under the Mitakshara— Fudge not a party to the judgment, his SIR JOHN 


eg : EDGE, 
opinton not to be introduced. MR, AMEER 
In the Mitakshara, as expounded in the Benares School, the word putra AnI, 


and its synonyms® employed in connection with brothers and uncles must 
be understood in a generic sense as in the case of the deceased owner ; and 


hence the descendants in each ascending line must be exhausted to the . 
third degree before makmg the ascent to the line next in order of 
succession. = 


Although under the Mitakshara*the right of inheritance arises from 
sapinda-relationship, or community of blood, yet in judging of the near- 
ness of blood-relationship or propinquity among the gotra7as, the test*to 
be apphed to discover the preferential heir is the capacity to offer oblations, 


The grandfathers great-grandson is preferential heir as against the 
. great-grandfathers grandson, 
Buddha Singh v. Laltu Singh, [1912] I. L. R., 34 All., 663, confirmed. 
It isan undesirable course, not approved by the Privy Council, to in- 
troduce the opinion of another ‘Judge not a party to the p dudguient for the 
purpése of enforcing a conclusion arrived at. 

APPEAL from a decree of the Allahabad High Court, confirm- ° 
ing a decree of the Subordinate Judge of Moradabad. 

The only question in this case was whether under the Mizak- 
shara system of law as expounded in the province of Benares, the, 
E great-grandson of the grandfather or the grandson of the great- 
grandfather had the better right to succeed. The judgment of the 
High Court is reported in I. L. R, 34 All, 663, where, as well 
as in the judgment of the Privy £ouncil printed below, the facts 
are fully stated. se 


DeGruyther, K. C. and Dunne, for the appellants (representing ‘ 
the great- -grandfather’s grandson).—The question is as to the 
true legal construction of the Mitakskara—whether or not the term 

XIII 128 R 
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“sons” used in certain passages includes “grandsons.” The mat- 
ter first came up for decision in 

Suraya Bhukta v. Lakshminarasamma; (1881) 1, L. R, 5 Mad, 291, 
where it was held that the order of succession was brother, brothers 
son, grand-mother. In 

Kalian Rai v. Ram Chandar, [1901] I. L, R. 24 All., 128, 
the order was decided to be brother, brothers son, brother’s 
grandson, then ‘grandfather, Then came 

Chinndsamt Pillatw. Kunju Pillai, [t911] I. L. R. 35 Mad, 152, 
where the Madras High Court dissented from Kalian Rai v. Ram 
Chandra, Then came the present case in 34 AIl, 663, There is 
a direct conflict between Madras and Allahabad. The question 
was touched upon in a Bombay case 

Kashibai v. Moreshvar Raghunath, [1911] 1. L. R., 35 Bom., 389, 
but that was the case of the widow of a Brahman, and the decision 
has no real bearing on this case. There is no decision in Calcutta. 
We submit that the Madras High Court is right: that a son is a 
son only, The crucial text of the Mitakshara is chapter II, sec- 
tions 4 and §. it has been decided that Colebrooke’s translation of 
this passage is not accurate: but it has been specially translated 
by the Bombay High Court, and the translation adopted by this 
Byard in 

Lutloobhoy Bappoobhoy v. Cassibat, [1880] 7 I. A., 212 at p. 234. 

The Mitakshara is translated in Stokes’ Hindu Law Books, be- 
ginning at p. 364 : the material portions are at pp. 443—6. There 
is a Iéng discussion as to whether a man’s son or grand- 
son acquires an interest by brith: then chapter II deals with the 


question, what shall happen to the property of a man who dies 


without issue, Section 1, Chapter II lays down that the first per- 
son to take is the widow. On failure of her, the daughter and 
daughter’s son—sec. 2, After them, the parents—section 4: but it 
is clearly laid down that brother's sons only take after brothers 
(sub-sectiqns7 and 8.) [LORD SHAW referred to sub-section 9,] There 
is nothing in the context to give putra, son, anything but its primary 
meaning, The decision against us is based on the view that it 
has acquired a secondary meaning, and is used here in a different 
sense from its ordinary one. To show that our interpretation ig 
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the right one, we rely especially on the Subodhini, by Vishesvara 
and to establish the authority of the Subodhini reference may be 
made to Vyavastha Chandrika, Vol, I. preface at p. 17: Morley’s 
Digest, Vol. I, p. 205: West and Buhler, p. 124: Jolly’s Hindu 
Law, p. 14: and Sarvadhikari’s Hindu Law, p. 647. There is 4 
translation of the Subodhini in 

Suraya Bhukta v. Lakshminarasamma, [1881] Ie L, By, 5 Mad. 29% 


at p. 295, 
and two passages are translated by Mandlik at pp? 361 and 363 of 


his Hindu Law. The Subodhini lays cown that Mitakshara, Ch. 
II section § sub-section 4 cannot mean descendants of any grade 
—the line of the father must be understood to end with the 
brother’s and their sons. We also rely on Viramitrodaya, Chap- 
ter III, Ver. 6, 7—a work used by this Board as expounding the 
Mitakshara in 

Girdhari Lall Roy v. The Bengal Government, [1868; 12 M. I. A, 448 

at p. 466, 

also the Kamalakara, for which see Mandlik’s Hindu Law, at 
bottom of page 254. . 

No commentary on the Mitakshara mentions the grandson. In 
Bengal no doubt the Dayabhaga does in terms mention the 
brother’s grandson before going to the female branch, but that is 
a different system, 


The authorities cited against us are Apararka and Vaijayanth, | 


These are not authorities on the Mitakshara at all. Apararka is 
a work of paramount authority in Kashmir: it is not a comment- 
ary on the Mitakshara, and does not even refer to it-—Mayne's 
Hindu Law, pp. 27, 28. 4 

(Sir R. Finlay.—Apararka was commenting on the same text 
as the Mitakshara.) 

[Mr. AMEER ALL—They are both commentaries on Yajna- 
valkya. The Apararka isa little later than the Mitakshara]. ` 

One point is that the law is to be taken from the Mitakshara, 
not from Yajnavalkya, Dr, Jolly, at page 13 of his Hindu Law, 
says that Apararka is less renowned than Mitakshara, and that 
it is doubtful if he knew of the Mitaksbara, Apararka is trans. 
lated at pp. 426 and 428 of Sarvadhikari’s Hindu Law. 

(Sir R. Finlay,—There is a real translation of Apararka at 
- page 648. The'passage at page 426 is only a condensation or 

summaty.) a. 
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CIVIL Vaijayanti is Nanda Pandita’s commentary on Vishnu (Sacred 
1915 Books of the East, Vol. VII page 68) This is not an authority 
= in the Benares School at all. On fañure of the brother’s son he 
ee gives the inheritance to the sister’s son, whereas it is settled that 
eae under the Mitakshara the sister’s son cannot inherit: it is clearly 


SINGH opposed to the first principles of the Mitakshara. 

The Sanskrit authorities give no support to the theory that 
son includes grandson. The Smriti Chandrika is of much greater 
weight than Apararka:it isa commentary on the Mitakshara, 
especially valued in Madras. 

[Mr. AMEER ALI. —It was not followed in 

Parasara Bhattar v. Rangeraja Bhattar, [1880] I. L. R., 2 Mad., 202.] 
‘ It was cited with approval in the later case of 
Suraya v. Lakshminarasamma, [1881] I. L. Rọ, g Mad., 291. 
The Subodhini expressly excludes the grandson : none of the 
* commentaries includes him: and the Smriti Chandrika says the 
Subodhini is right; it stops at 2 degrees, f 
Certain rulings alleged to be against us are distinguishable. In 
Rutcheputty Dutt Fha v. Ragander Narain Rae, [1839] 2 M. LA , 132, 
where Mr. Harrington’s opinion is yiven at page 149, the only 
question was whether a person in the sixth degree is an heir at all, 
-Kureem Chand Gurain v. Oodung Gurain, | 1866] 6 W. Ru 158, 
does not decide anything more than that a brother’s grandson 


can succeed in default of-all direct line heirs, + 
a (Str Robert Finlay—referred to the judgment of Jackson J., at 
page 160: “We are of opinion, that the word “sons” in the Mitak- 
shara does as a general rule, include al] descendants in the male 
» line who can offer funeral oblations”) f 
Musammat Oorhya Kooer v. Razoo Nye Sookool į 1870] 14 W. R 208, 
only deals with the question wnether a brother’s grandson is an 
heir at all, 
°- [LORD SHAW referred to 
Thakoor Feebnath Singh v. Court of Wards, [1870] 14 W. R., 118} 
(Reference was also made to 
Bhyah Ram Singh v. Bhyah Ugur Singh, [1870] 13 M.I.A, 373: 
Mayne’s Hindu Law, 8th Edp. 758 (s. 540): Mandlik, Hindu Law, p. 
380: atd West and Buhler, p. 124.] : 

Sir Robert Finlay, K. C. (Dube, with him) for the respondents.: 
(representing the grandfather's great-grandson).—The key to 
the case is to be found in Mitakspara, Chapter 2, sec. 5, sub-sec, 
5: “On failure of the paternal grand-father’s line.. inherit,” The 
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paternal. grand-father’s line cannot be expanded until you get at 
three degreés from tne grand-father, Cnapter I, sec. 1, sub-sec. 3 


mentions the father and tht paternal grand-father together : it- 


says their wealth becomes the property of three sons or grandsons, 
In the case of the propositus the heritage admittedly goes to the 
great-grandson, Here only.grandson is mentioned : yet it is not 
contended that the heritage would not go to the great-grandson. 
How then when you come to the paternal grandfather's heirs can 
you confine the inheritance to the grandson and stop short of the 
great-grandson P 

In Mitakshara Chapter II, s. 5, sub-sec. 5 issue is brought in 
the case of the great-grandfather. And why not in the case of 
the grandfather? _ 

(He was stopped.) . 

Their Lordships’ judgment. was delivered by 

Mr. AMEER ALL—The question for determiwation involved in 
this appeal is one of considerable importance under the Hindu 
Law, and relates to the order of suocession under the Mitakshara 
as expounded in the Benares Scho8l, among the collateral kindred 
belonging to the same paternal stock as the deceased. 


The suit out of which the appeal arises was brought by the 


appell lant Buddha Singh alfas Cnaturi Singh to establish his right 
as the nearest reversioner to the estate of one Saheb Sahai, who 
died in 1873 without leaving any male issue. Saheb Sahai was 
a minor and unmarried at the time of his death ; his mother, Rani 
Kishori Kunwar, who survived him, accordingly came into the 
possession of his estate, which she held for nearly 34 years. She 
died in 1907, when the succession opened to the male collaterals 


of Saheb Sahai. S 
The following genealogical -table, on which both the courts in 


India have based their judgments, will explain the relative position . 


of the parties to this action :— 








Nainsukhmal - 
r i 
- Nirpat Singh s Kunjilal 
f t 7} s e 
Pura Singh » Raja Gur Sabai Buddha Singh 
i e +Rani Kishori Kunwar alias Chaturi Singh ~ 
Buddha Singh se Heat No. b 
Laltn Singh Saheb Sabai 


Defendant No. 1. . i <o the-propbatws. 9.5 se ca 


s t 


Cival 


` 1915 


Bi 


UDDHA 


SINGH 


ii Amety 
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The plaintiff, Buddha Singh, is thus the grandson of Nainsukh- 
mal, the great-grandfather of Saheb Sahai, whilst the defendant 
Laltu is the great-grandson of Saheb*Sahai’s grandfather, Nirpat, 
and the grandson of his paternal uncle, Pura, The plaintiff's 
contention is that under the law of the Mifakskara he has a pre- 
ferential title to the inheritance of Saheb Sahai as against the 
defendant, who is admittedly in possession ofthe deceased’s estate 
since Rani Kishor?’ s death. He bases his right on the following 
text of the Mitakshara :—“ On failure of the father’s descendants 
the heirs are successively the paternal grandmother, the paternal 
grandfather, the uncles and their sons,”(ł) And he contends that 
the expression “ sons” occurring in this verse must be strictly con- 
strued, and so construed, the devolution of the inheritance in 
Nirpat’s line ceased with his grandson, Buddha, and did not come 
down to his great-grandson, the defendant Laltu, and that after 
Buddha, by virtue of the immediately following verse he, as the 
grandson of the great- -grandfather of the deceased has become 
entitled to the estate. Their Lordships will refer presently a 
little more fully to this text aad. examine its meaning by the light 
ofeother texts. 

Both the courts in India have held against the plaintiff's claim ; 
hence this appeal to His Majesty in Council, 

The learned Judges of the Allahabad High Court in two 
separate and able judgments have exhaustively reviewed the 
authorities bearing on the subject, and as their Lordships agree 
in the main with their deductions and the conclusion at which 
they have arrived on these deductions, they find themselves 
relieved*of the necessity of discussing the law in any detail. 

The Mitakshara of Vijnaneswara, who flourished about the end 
of the eleventh and the beginning of the twelfth century of the 
Christian era, purports to be a commentary on the Institutes of 
of Yajnavalkya, Vijnaneswara analyses and discusses the text of 
his great predecessor, often at considerable length, explains the 
meaning of recondite passages, supplies omissions and reconciles 
discrepancies by frequent referetice to. other old expounders of the 
law. The Best example of his treatment of Yajnavalkya’s text is 
to be found im the commentary on the fufe relating to the succes- 


_ sion to the estate of a person who dies without leaving any male 


(1) Colebrooke’s Translation, Chap. I], Sec. V, v. 4 - 
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issue. After stating that the right of “sons, principal and secon- 
dary” to “take the heritage” had been already shown, he proceeds 
to quote the rule of Vajnavalkya declaring the order of succession 
in their default, which runs thus (1):—“ The wife, and the daughters 
also, both parents, brothers likewise, and their sons, gentiles, a 
pupil, and a fellow student: on failure of the first among these, the 
next in order is indeed heir of one who has departed for heaven 
leaving no male issue. This rule extends to all persons and 
classes.” 

Mr. Mandlik’s rendering of these two S/okas of Yajnavalkya is 
more literal and is as follows (8) :— 

“The wife, daughters, both parents, brothers and likewise their sons, 
gotrajas (gentiles) ; bandhus (cognates); a pupil and a fellow student, 
Of these, on failure of the preceding, the next following in order is heir 
tothe estate of one who has departed for heaven, leaving no putra. 
This rule extends to all (ue whether belonging or not to the four) 
classes.” 

The compound word aputra, occurring in Yajnavalkya’s text 
has been rendered by Mr. Colebrooke as “‘ leaving no male issue” ; 
by Mr. Mandlik as “leaving no putra” He was evidently anxious 
to avoid any English synonym, as the word putra here, according 
to all the commentators, conveys a larger meaning than is usually 
implied by the term “son.” The Viramstrodaya says clearly that 
the word “sonless,” which is the literal equivalent of aputra, signi- 
fies “in default of son, grandson and great-grandson,"(8) that, in 
other words, it comprehend§ three degrees in the direct line of 
descent. In fact, it is not disputed at their Lordships’ Bar that 
the word pufra as used in relation to the last owner signifies and 
includes son, grandson, and great-grandson, What is contended 


for is that the same word in connection with other relatives, such 
e. 


as brother, uncle or grand-uncle, must be construed in a restricted 
and Hiteral sense. 
The commentary of Vijnaneswara on the above-quoted S/okas 
of Yajnavalkya, extends over several sections in Mr. Colebrooke’s 
(1) Mr. Colebrooke’s translation: of the Mitakshara, Chap. II. Section 
I, para. 2. 
(2) Mandlik’s translation of the Institutes of Yajnavalkya, p. 229, vv. 
135,136. e 
_ (3) Chap. III. Part I, v. iip Shastri Golap Chundar Sircar’s transla- 
tion, p. 154. ; 
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translation, and makes the work more a digest than a mere com- 
mentary. In Section I of Chapter II, the author deals exhaustive- 
ly with the right of the widow to inherit the estate of “one who 
has died aputra.” Her right of succession is dependent on his 
leaving no male issue to thethird degree. In paragraph 3 the 
word putra is used again in the same generic sense, After treating 
of the rights of daughters and parentsin Sections II and III 
respectively, hedeals in Section IV with the succession of brothers 
and “their sons,” Here, again, the word patra is used, whether 
in the literal or in an extended sense isa matter for. consi- 
deration, 

Section V relates to the right of collateral kindred of the same 
paternal stock or gofra, and therefore called the gotraya, to take 
the inheritance of the aputra in default of “brother’s sons.” Ad- 
mittedly both the plaintiff and the defendant are Saheb Sahai’s 
gotrajas. Reference, therefore, is necessary to the rules embodied 
in Section V. . 


It is to be noted here that the word putra or more correctly 
put-tra which literally means “one who releases from hell “(pur)” 
is used by Vijnaneswara at the very beginning of his Book on 
Inheritance. In para. 3, Section I, Chapter I describing the two 
kiuds of property (daya, wealth) to which rights of inheritance 
atfach, vis., the “ unobstructed” and “obstructed,” he speaks thus 
of the latter class :— 

“ but property devolves on parents (or uncles) and brothers and the rest, 
upon the demise of the owner if there be-no male issue, and thus the 
actual existence of a son and the survival of the owner are impediments 
to the succession ; and on their ceasing the property devolves on the 
successor) in right of his being uncle or brother. This is an inheritance 
subject to obstruction.” 

And then comes the significant passage :—“ The same holds 
good in respect of their sonsand other descendants,” meaning, 
clearly, the sons and descendants of uncles and brothers. And this 
is the construction which Balambhatta, one of the best known 
commentators of the Mitakshara, appears to have put on these 
words. . 

«As pointed out in the case of Ram Chandra v. Vinayak 
Venkatesh, (the right of collaterals to succeed to the inheritance 


(1) L. R, 41 1. A, 290. 
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of a deceased person is based on the rule of Manu, which has been 
translated differently by different writers, but which in substance 
amounts to this, that the.estate of a deceased goes to his nearest 
sapinda, The right of collaterals, therefore, is dependent on the 
existence of the sapinda relationship between the propositus and 
the claimant. It is now well settled by the decisions of this Board 
that under the Mitakshara (1), the sapinda relationship arises 
“between two people through their being connected by particles 
of one body,” visą, that of the common ancestor, in other words 
from community of blood in contradistinction to the Dayabhaga 
" notion of “ community in the offering of religious oblations.” But, 
as will be shown later on, the Mstakshara, whilst holding that the, 
right to inherit does not spring from the right to offer oblations 
does not exclude it from consideration as a test of propinquity, 
or nearness of blood. e 
Mr. Colebrooke has, in his translation of Section V, erroneously 
rendered the word sapinda as “relatiogs connected by funeral 
oblations;” and samanodakas as thse connected by “libations of 
water,” which has led to some confusion of ideas. Their Lordships, 
therefore, propose to follow the translation which was before this 
Board in Lullubhoy's case. 


The first paragraph stands thus: “If there be no brother’s 
sons, gotrajas share the estate, Gotrajas are the paternal grand- 
mother and sapindas and samanodakas.” 


Their Lordships understand that the word rendered “ sons” in 
this paragraph is puéra in the original. Then follows paragraph 
2,in which Vijnaneswara develops the position of thé grand- 
mother in the following terms :— 

“In the first place the paternal grandmother takes the inheritance, 
The paternal grandmother's succession immediately after the mother was 
seemingly suggested by the text before cited. ‘And the mother also 
being dead, the father’s mother shall take the heritage’ ” (Section I, para- 
graph 7). “ No place, however, is found for her in the compact series of 
heirs from the father to the nephew, and that text (‘the fathers mother 
shall take the heritage’) is intended only to indicate her general com- 
petency for inheritance ; ashe must, therefore, of course, succeed imme- 
diately after the nephew ; and thus there is no contradiction.” ° 

(1) Lullubhoy Bappoobhoy w, Cassibai and others, L. R. 7 1, A. 212 ; 
Ramchandra Martand v. Vinayak Venkatesh. 

XIII 129 R 
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Para. 3 then states in general terms that after the grandmother 
the sapindas of the same paternal stock, viz. “the paternal grand- 
father and the rest inherit the estate, for hinna gotra sapindas (i.e, 
sapindas belonging to another stock) are indicated by the term 
bandhu” (dealt with in Section VI), 


Paras. 4 and 5 deal specifically with the succession of the 
samana gotra sapindas and run as follows :— a ; 

*(4) Here of failure of the father’s descendants, the heirs are successively 
the paternal grandmother, the paternal grandfather, and their sons.” 

(5) On failure of the paternal grandfather’s line, the paternal great- 
grandmother, the great-grandfather, his sons and their issue, inherit. In 
this manner must be understood the succession of the samana gotra sapin- 
das.” 

It is clear from the observations of both Mr. Mandlik and Dr. 
Jolly(1), that Mr. Colebrooke in his translation of para 5 has omitted 
towards the end the important words “up to the seventh,” which 


. makes a material difference in the sense of the passage. 


Mr. Mandlik translatés the last sentence as follows: “In this 
manner up to the seventh [sapinda] the taking of wealth by the 
sajnana gotra sapindas should be known.” Only instead of the 
expression samana gotra, which is in the original, he uses the 
abbreviated term sagotra. . 


Para. 6 then provides as follows :— . 

“6, If there be none such, the succession devolves on samanodakas, 
and they must be understood to reach the seven degrees beyond sapindas, 
or else as far as the limit of knowledgeeand name extend, Accordingly 
Vhrat Menu says : ‘ The relation of the sapindas ceases with the seventh 
person, and that of samanodakas extends tothe fourteenth degree, or as 
some affirm, it reaches as far as the memory of birth and name extends,’ 
This is signified by gotra,” 

It is contended on behalf of the appellant on the strength of 


e 
these several passages that the word “son” used in conjunction 


with brothers must be literally construed, for otherwise, it'is urged, 
the position assigned to the grandmother in the order of succes- 
sion would be displaced. The effect of this argument (which by 
parity of reasoning must apply also to uncles), if well founded, 
is that the succession in the father’s or grandfather’s line must 
cease fso facto on the failure of descendants of the second degree, 

ay Mandlik’s Hindu Law, p. 379; Dr. Jolly’s Tagore Law Lectures, 

P. 124. 


ee 
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and the inheritance must be diverted to another line ascending 
first to the female ancestor. 


In their Lordship’s opinién it begs the very question which 
they have to determine, vzg, in what sense Vijnaneswara has 
used the term “son” in these passages; and that question can 
be answered only first by examining his own method of employ- 
ing the word, and secondly, by inquiring in what sense other 
Hindu jurists of the same school or cognate schools have under- 
stood thé expression. Before proceeding with their examination 
of Vijnaneswara’s own words, their Lordships desire’ to make one 
observation, as it strikes them, regarding the place of the grand- 
mother in his scheme of succession. 

In Yajnavalkya’s rule, already quoted, to which Vijnaneswara 
refers as “the compact series of heirs,” the paternal grandmother 
is not included as an heir. Vijnaneswara finds a place for her 
among the gotraja, on the authority of an enunciation of Manu, 
which he quotes in para. 7 of Section I, Chapter II, and which 
runs thus: “ Of a son dying childless the mother shall take the 
estate; and the mother also being dead, the father’s mother shall 
take the heritage.” 


According to Manu, then, if his words are to be literally con- 
strued, the paternal grandmother would take immediately after the 
mother. This difficulty Vijnaneswara himself recognises ; in order 
to reconcile the conflict between Yajnavalkya, who omits the 
grandmother altogether from his “compact series of heirs,” and 
Manu, who would place her directly after the mother, he places 
her somewhat arbitrarily, as Messrs. West and Buhler also indi- 
cate, after the “ brother’s sons.” The question, however, whether 
he intended his declaration to be imperative can be solved only 
by a less free translation than Mr. Colebrooke’s, Anyhow, thee 
meaning to be attached to the word “sons” is left subject to ex- 
planation. 

Now, in paragraph 1 of Section V, where Vijnaneswara says, 
“if there be not even brother’s sons,” the word used is putra ; in 
paragraph 2, where the grandmother's place is deelared the 


expression employed is btother’s sufa, a synonym of putra, In 


paragraph 4 again the word pufra appears to be used in conhee- 
tion with uncles, In paragraph 5, where the expressiori “his soris 
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and their issue” occurs, the original words are said to be zat 
putras, “his sous,” and tat sunavas, (1) “ their sons,” 


The word “descendants” in Mr, Colebrooke’s translation is in 
the original “ santana, .which means race, lineage, or posterity, 
and is still used among Hindus to mean male progeny without 
limitation. Mr. Justice Telang construes it as meaning “ con- 
tinuation” ; (3) other learned Sanscritists interpret it to signify 
“an uninterrupted series” [of progeny or heirs], Their Lord- 
ships have no doubt that Vijnaneswara has used it in the sense 
of lineal male descendants. Sunavas, translated by Mr. Cole- 
brooke as “issue,” connotes the same idea. 


Having regard to the fact that this great legist, whose logical 
acumen judging from his work seems to hate been remarkable, 
has used the term pu¢va in previous parts of his book on in- 
heritance in a comprehensive and generic sense, their Lordships 
find it difficult to conceive why he should arbitrarily and without 
any explanation have used the word towards the end in quite a 
different and restricted sense, or why, if his intention was to con- 
fiñe the descent in the case of the collaterals to the actual sons of 
brothers and uncles, he did not employ terms which would have 
exactly conveyed his meaning, such as atmaja or auras, which, their 
Lordships understand, mean “sons of one’s.loins."(8) Nor can 
their Lordships appreciate the argument that the meaning of such 
words as santana and sunavas, which mean lineal male progeny 
without limitation, should be arbitrarfly cut down to two degrees, 


There seems to be great force then in Sir Robert Finlay’s 
contention that the limitation is to be found elsewhere. The 


rule of Manu supplies one limitation :—“To three (ances- 
tors) “water must be offered, to three funeral cake is given, 
the fourth (descendant is) the giver of these (oblations) the 
fifth has no connection with them.”(4) The other is deduced by 
(G) Plural of sunu “offspring,” Sunu isthe old Indo-Aryan word 
which survives in the English ™ son.” 
(2) ° 1. L. Rọ, 16 Bom., p. 716. , 
' e (3) See Mandlik, p. 380; and Sutherland’s transl, of the Dattaka 
Mimansa (Stokes’ Hindu Law Books, p. 547). 
(4) "Sacred Books of the East, Vol. XXV,, v. 186, p. 36. 
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Mr. Harrington,(1) the well-known author of the “ Analysis,” and 
one of the most erudite judges of the old Sudder Court of Bengal, 
from the enunciations of Vijnaneswara himself in paragraph 6, 
Section v, where he declares that the succession of the samana- 
goira sapindas extends “in this “manner” to “the seventh 
degree.” It is not necessary in their Lordships’ opinion to 
examine the force of the criticism that has been levelled at Mr. 
Harrington’ s construction of Vijnaneswara’s dictum, for if the 
view based on Manu’s doctrine or rule be well-founded, as the 
High Court has ‘considered it to be, it would be sufficient to 
dispose of this appeal. 


In this connection their Lordships desire to make another 
observation. If it be correct, as has been suggested, that the 
words putra-pautra (“son-grandson”), used by Vijnaneswara in 
Section I, Chapter I, did not comprehend originally a great 

grandson, but thatit has been included by the commentators, as 
the Viramitrodaya shows, on the strength of analogical reasoning, 
then, in their Lordships’ opinion, the objection to the High Court’s 
reading of the text, based on the necessity of strict adherence to 
a literal interpretation, loses considerably its force, and the Courts 
are compelled to resort to other texts to extract the meaning of 
undefined expressions. 


Turning now very briefly to the other authorities to which 
their Lordships’ attention was called, they observe that Apararka, 
another scholiast of Yajnavalkya, who flourished about a century 
later than Vijnaneswara, dealing with the same text, on which the 
author of the Mitakskara has commented at such length, construes, 
as pointed out by the High Court, the expressions “*brother’s 
sons” and “uncle’s sons” in a wider sense, That Apararka’s 
authority is acknowledged by the expositors of the Benares School 
is clear from the fact, to which Mr. Mandlik refers, that Visweswara 
Bhatta, thé author of the Sudodhini, a commentary on the „Mitak- 
skara, has used Apararka’s work among others for the compilation 
of his Madanapariata, Parts of Apararka’s treatise and of the 
Madanaparijaia have been translated by Dr. Sarvadhikari and are 
to be found in his Tagore Lectures for 1880. 


e 
(1) See Rutcheeputy Dutt Fha v. Rajunder Narain Rae, 2 Moores 


I. An p. 132, 158. e 
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Nanda Pandita, “ an esteemed writer of the Benares School,” 
and the author of the noted work on the Law of Adoption, called 
the Dattaka Mimansa, a standard treatise among the followers of 
the Mitakskara, has written commentaries both on the Mitak- 
skara as well as on the Institutes of Vishnu, a predecessor of 
Yajnavalkya, who is frequently quoted by Vijnaneswara, In this 
latter work, called the Vaijayanti, in giving the order among the 
sagéiras, he states that “in the father’s line, on failure of the 
brother’s son, the brother’s son’s son is heir.” And he bases this 
rule on the prescriptions of Manu already quoted. It is to be noted 
that this writer, who must have had Vijnaneswara’s words in his 
mind, certainly did not limit the term putra to two degrees, Vara- 
daraja, whose authority is said to be great in Southern India, and 
whose enunciations appear to be received with „respect also by the 
expounders of the Benares School, has given expression to the 
same view. Vidygéhusan Shama Charan Sarkar, a learned Hindu 
scholar who for many years held the post of principal Oriental 
Interpreter in the High Court of Calcutta, and at one time occupied 
the chair of Tagore Law Professor in the Calcutta University, also 
deals with the subject in his well known work called the Vyavastha 
Chandrika, 

This learned Hindu writer states in Principle 153 that “a 
brother’s grandson succeeds in default of a brothers son,” and 
refers to the Calcutta High Court: in Kurédemchand Gorain v. 
Oodlung Gorain (1) without taking any exception to its correctness, 
In the note to the Principle he states the reason why the brother’s 
grandson succeeds on failure of a brother’s son in these words 
“ Because the terms brother’s son is inclusive also of the brother’s 
grandson, and because he is sapinda and the nearest of the persons 
understood by the term gofraja.” The significance, however, of 
she statement lies in the question which Shama Charan Sarkar 
propounds in the foot-note : “It may be asked that when in law 
the term ‘son’ (put-tra) is inclusive of the grandson and great- 
grandson, why then the terms ‘brother's son’ does not include 


also the ‘ brother’s great-grandson’? ” The answer which he gives 


to his own equestion is both interesting and instructive. “The 

answer is,” he says, “ that in law calculation is made from the son 

of th® congmon ancestor, which here is the father of both the 
(1) 6 Cal. Weekly Repotter (1866), p. 158. 
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deceased and his brother, consequently the term ‘ son’ (of that 
ancestor) is inclusive of his great-grandson, who is the brother's 
grandson.” i 

Dr. Raj Comar Sarvadhikari, whose authority as an expounder 
of the Hindu Law has been recognised by the Calcutta High Court 
and this Board, in his Tagore Law Lectures gives emphatic expres- 
sion to the view that the word “son” includes three degrees of 
descendants, ' 

Devananda Bhatta, the author of the Siti Chandrika, whose 
doctrines, however, are not recognised in Northern India, holds 
the contrary opinion; and Visweswara Bhatta in the Sudodhint 
certainly appears to say that the father’s line ceases with the 
brother’s son ; and probably the same meaning is to be attached 
to his statements in the Madanaparijata, With regard to these 
two writers, their Lordships deem it necessary” to observe that 
Devananda Bhatta, who is supposed to have been a contemporary 
of Apararka, admittedly differs from the author of the Mitakshara 
in several essential rules of law. It seems, to say the least, doubt- 
ful whether an enunciation in the Smriti Chandrika can be safely 
applied, except perhaps by way of analogy, to explain a dubious 
or indeterminate phrase or term in the Mitakshara. The Sy- 
bodhini stands on a different footing ; it no doubt professes to be 
a commentary on the Mitakshara, but it is equally clear that in 
several instances it diverges from the acknowledged interpreta- 
tions of its doctrines. The views of Visweswara Bhatta and 
Devananda Bhatta have been propounded with much force by 
Mr. Mandlik and Golap Chander Shastri, both of whem take 
their stand on the literal construction of the word putra. This 
thesis has been elaborately worked out by the former writer, but 
in substance it amounts to this, that as Vijnaneswara has used ° 
the expression “son” in conjunction with “ brother” and “uncles” 
it must be restricted to their direct male issue, and no extension 
of its meaning is permissible. 

Their Lordships agree with thé’ High Court of Allahabad that 
this reasoning proceeds on a very narrow basis and’materially 
ignores the chief ground an which the opposite doctrine is based. 
Dr. Raj Comar Sarvadhikari’s construction appears to* them to 
rest on a logical foundation, anti his views seem to be consistent 
and clear, In effect he says that the Mitakshara propounds a 
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definite scheme of succession; lineal male descendants of the 
deceased owner down to and includipg the third degree, who con- 
stitute the first class of propinquous relations (the nearest sapindas) - 
inherit in succession in the first instance. In their default the 
widow and daughter take by express provision of the law. The 
daughter’s son comes in similarly, In their absence the inheri- 
tance ascends ; each ascending line begins with a female, and each 
has to be exhausted in accordance with the rule of propinquous 
sapinda-relationship before the next in order can take; so that 
the parents and “their three successive descendants” take first ; 
then the paternal grandmother and the paternal grandfather, and 
“ their three successive descendants” come next, and so on, 

It may be noted here that two recent Hindy writers of repute, (1) 
and Dr, Jolly, who was at one time Tagore Law Professor in the 
Calcutta University, and is one of the translators of “ The Sacred 
Books of the East,” are in substantial agreement with Dr. Raj 
Comar Sarvadhikari. . l l 

As regards the decided cases there seems to be a conflict of 
opinion between the High Courts of Allahabad and Calcutta on 
one side and that of Madras on the other, The latter High Court 
has upheld the narrow construction propounded by the Smriti 
Chandrika and the Sudodhinz, and though it purports to confine 
its interpretation to Southern India, the opinion it has expressed 
has a wider application and deserves, therefore, careful attention. 

Their Lordships do not consider it necessary to refer to the 
earlier decisions of the Sudder Dewauny Adalut of the North-West 
Provinces ; they think it sufficient to treat the judgment of Mr. Har- 
rington in Rutcheeputty Dutt Jha (2) asa starting point in the cur- 
rent of decisions in Northern India, The question at issue in that 
case related to the right of dandhus or cognates under the Mitak- 
shara to the succession to a deceased person in the presence of a 
gotraja, Mr. Harrington in dealing with the question examined 
exhaustively the meaning of the word putra, and came to the 
conclusion that it had been uged by Vijnaneswara ina generic 
sense. His judgment was affirmed on appeal to this Board ; and 
there appears to be no challenge of his interpretation of the law. 
It again received the approval of this Board in Bhyah Ram Singh 

(1) Dr. Jogendra Nath Bhuttacharjga, M.A., D.L., in his Commentaries 
en the Hindu Law, p. 444 ; Mr. Jogendro Chunder Ghose, Hindu Law, p. 119. 
(2) 2 Moo. I. A., p. 153. . 
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v. Bhyah Ugur Singh (4). Perhaps Mr. Harrington’s view with re- 
gard to the continuation of each line of heirs to the seventh degree 
is open to the objection that $t contravenes the rule of Manu, As 
already observed, their Lordships do not, however, consider it 
necessary for the purposes of the present case to consider whether 
the principle suggested by him is correct or not, 

In Kureem Chand Gorain v. Oodung Gorain (2), also the exact 
point in issue was not identical with the one involved here, but 
Mr. Harrington’s construction of the word putra*was accepted ; 
and it was held that in the scheme of the Mritakskara, the term 
“ brother’s son” includes “ brother’s grandson,” 

j In Kalian Rai v. Ram Chunder (8), the point at issue directly 
concerned the position of the brother’s grandson in the line of 
descent, and the learned Judges of the Allahabad High Court 
(BURKITT and CHAMIER, JJ.,) came to the conclusion that under 
the law of the Mstakshara, as accepted and expounded in the 
Benares School, the brother’s grandson had the right of succession 
to the deceased before it ascended to the second line, véz., the 
grand-parental line. 

This decision has been followed in the case under appeal. * 

In the Bombay Presidency also the doctrines of the Mitakshara 
are recognised subject to the interpretation of the Vyvakara 
Mayukha of Nilkantha Bhatta, and although on many points 
there is considerable divergence between the Benares and the 
Maharashtara Schools, as regards the question involved in the 
present case, one decision af least of the Bombay High Court 
indicates an agreement with the Allahabad High Court. 

Mr. Justice Telang a Sanscritist of high order, in Ranokava v. 
Kalingapa(*), explains thus the order of descent among the gotrajas 
(enunciated in Chapter II, Section V, paragraphs 4—5 of the 


Mitakshara), although, as he points out, each ascending line * 


begins with a female (gofraya) ancestress, 

“In the Mitakshara, Chapter I1, Section V, pl. 4-5, it is laid down, that 
the propinquity of gotragas is to be determined by lines of descent—that 
is to say, the inheritance is to go firs,in the line” (the word in the original 
is santana literally, ‘‘continuation”) “of the paternal grand-father, then in 
default of any one in that line, of the paternal great-grand-father, then of 
the paternal great-great-grand-father, and so forth,” 


(1) [1870] 13 Moo, 1. A, p. 373. (2) [1866], 6 W. R. p. 188, 
(3) [1901] I. L. Re, 24 All, 128, (4) [1892] I. L. Ro 16 Bom., 716, 
RIL 139 R 
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The Madras High Court in two cases, named sarectivels 
Suraya Bhukta v, Lakhshminatasamma (1), and Chinnasami Pillai 
v. Kunja Pillai (8), has held, as already stated, the direct opposite. 
The ratio decidendi in both judgments, which are elaborate and 
closely reasoned, is of a two-fold character ; in the first place the 
learned Judges say that when a word purports to bear two mean- 
ings one primary, the other secondary, it must be understood in 
the primary sense unless there is anything in the context to show 
that it was not used in that sense. In the second place they seem 
to consider the opinions of Devananda Bhatta and of Visveshwara 
Bhatta in the Smriti Chandrika and Subodhint respectively as con- 


- clusively showing that the Mitakskara must be taken to limit colla- 


teral descent to two degrees in each line, Their Lordships have 
already made their remarks on these two authorities; they do not 


- feel disposed to attach any canonical authority to the rule of the 


Subodhini, Curiously enough there is no reference in either of 
the Madras judgments referred to above to a previous decision (3}, 
of the same court to which TURNER, C.J., was also a party. In that 
case the rule of the Swestti Chandrika was not accepted nor was 
the literal construction of the Mstakshara followed. , It is usual in 
such cases where a difference of opinion arises in the same court 
to refer the point to a Full Bench, and the law provides for such 
contingencies, Had that course been followed their Lordships 
would probably have had more detailed reasoning as to the change 
of opinion on the part at least of one Judge. 

In Suraya Bhukta the Judges say they had “consulted their 
learned colleague, Mr. Justice MUTTUSAMI AYYAR, and acknow- 
ledge? their obligations to him for his assistance, Their Lordships 
cannot help remarking that it is an undesirable course, which has 
not been approved of by this Board, to introduce the opinion of 
another Judge not a party to the judgment for the purpose of 
enforcing the conclusion arrived at, The recorded opinion of 
MUTTUSAMI AYYAR J., would have been of great value had he 
been associated in the decision. . 

Howeyer, the two Madras decisions have received the respect- 
ful consideration of their Lordships. They have already given 

G1) [1881] I. L. R, 5 Mad., 291. 7 
(2) [forF] I L. R, 35 Mad., 152. 
(3) Parasara Bhattar v. Rangaraja Bhattar, { 1880] 1, L, R., 2 Mad., 202, 
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reasons for holding that in the Mstakskara, as expounded in the 
Benares School, the word gujra and its synonym employed by 
Vijnaneswara in connection with brothers and uncles must be 
understood in a generic sense as in the case of the deceased 
owner, and that the descendants in each ascending line, up to the 
fixed limit, should be exhausted at any rate to the 7hird degree 
before making the ascent to the line next in order of succession, 

It seems to their Lordships that there is another ground on 
which the plaintiff must fail. It is admitted that the defendant 
confers greater benefit on the deceased by the offerings he makes 
to the manes of the common ancestor. Now, it is absolutely clear 
that under the Mritakskara, whilst the right of inheritance arises 
from sapinda-relatiqnship, or community of blood, in judging of 
the nearness of blood-relationship or propinquity among the got- 
raja, the test to be applied to discover the preferential heir is the 
capacity to offer oblations. Mitra Misra, the author of the Virami- 
trodaya (1), an authoritative commentary on the Mitakshara, lays 
down this doctrine in express terms. He says, “ when there are 
. many claimants to the heritage among gotrajas and the like 3, 
then the fact of conferring benefits on the proprietor of the wealth 
by means of the offering of oblations and the like only excludes 
those that do not confer such benefits.” Dr, Raj Comar Sarvadhi- 
kari renders this last*part of this passage thus: “The benefit con- 
ferred on the late owner by the offering of the cake and the wafer 
determines the title to inheritance.” (3) 

In the case of BAyah Ram Singh v. Bhyah Ugur Singh $) the 
Board affirmed this rule in the following words: “When a ques- 
tion of preference arises, as preference is founded on superior 
efhcacy of oblations, that principle must’ be applied to the solu- 
tion of the difficulty.” 

For these considerations their Lordships are of opinion that 
the conclusion arrived at by the High Court is well founded, and 
this Appeal should be dismissed with costs. And they will humbly 
advise His Majesty accordingly. e 

A. P: P. ° 

(1) Golap Chunder Shastrj’s translation, p. 91, Chapter 11, part I, s. 23A. 

(2) Dr. Raj Comar Sarvadhikari construes the word “like” as meafling 
. “ other classes of heirse’’ T : 

(3) “Tagore Law Lectures,” for 1880, p. 629. 


[1890] 13 Moore’s Ind. A S, 373+ 
a oe Appeal dismissed, 
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Cil MERWANJI MUNCHERJI CAMA AND ANOTHER, Plaintif's 


1915 Versus 
Jurio 9, 40. THE SECRETARY oF STATE ror INDIA 
VISCOUNT in COUNCIL ... fae ... Defendant. 
HALDANE, . ; . ; 
LORD Estoppel—Land Revenue Registers—Do entries as to tenure in such registers 
SHAW, estop Government from denying their truth—Bombay City Land Revenue 
E 
E Act, 1876 (Bombay Act II of 1876) ss. 30, 35, 39. 
Sır Jonn Section 39 of Bombay Act II of 1876 provides that the Collector of 
sites i Bombay shall keep a separate register and rent roll of every description 
ALI. of land in the city of Bombay, according to the tenure on which such 


land is held. The records are to be open to the inspection of the public, 
who may obtaif extracts or certified copies. 


aoe “ Sanadi ” and “ quit and ground rent” tenures, which are both found 
“in Bombay, were in 1892 regarded as about equal in value, but it is now 
considered that “ quit and ground rent ” is more valuable. 

In 1892, I, the owner of certain sanadi land, obtained an advance on 
it from a Bank. For this purpose the title was investigated by a survey- 
or, who obtained from the Collectorate certain “certified extracts” none 
of which showed the land as “ Sanadi” and one of which showed it as 
“ quit and ground rent;” he also obtained from I a demand note describing 
the land as “quit and ground rent.” Later in the year, I mortgaged the 
land to C, to whom these documents were produced. C made further 
advances and in 1900 took possession, In 1901 he made a further 
advance. In the rent bills up to 1908 which were paid first by I, and after 
. he took possession by C, the land was shown as “quit and ground rent” 

lanfl. But in 1908 it was shown for the first time as Sanadi. C sued for 
a declaration that the land was of quit and ground rent “tenure, basing ” 
his case upon estoppel. 

e Held, that Government was not estopped by the extracts and rent 
receipts from asserting that the land was of sanadi tenure. 

Bombay Act II of 1876 has for its object to ascertain who is liable to 
pay land revenue. The public has access to the records only to satisfy 
them that they are properly agsessed. The Act does not purport to 
establish a system of registration of title, and there is no invitation to the 
public to rely on statements as to title inthe records kept under it which 

may have to be made incidentally. b 


APPEAL from a decree of the Bombay High Court, affirming 
a decree of the same court in its original jurisdiction. 
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In 1892 Abdul Husain Ibrahimji, owner of certain sanadi land 
in Bombay city, mortgaged jt to appellants for Rs. 36,000. Earlier 
in the year he had borrowed money on the deeds from the Char- 
tered Mercantile Bank, and a surveyor named Gostling had been 
employed to report on the title. Gostling had inspected the 
Collectorate records, which contained references to the sanad, but 
in the certified extracts which he obtained from those records 
these references were omitted, and in one of them an inaccurate 
heading was used showing the land as of “quit and ground rent” te- 
nure, In the demand notes for the rent similar mistakes occurred. 

For the purposes of the mortgage appellants employed a 
solicitor. named Shroff. Shroff assumed on the strength of the 
Bank’s papers that the tenure was “quit and ground rent.” He 
made a further search to trace the title for a period for which the 
owner’s deeds were defective, but failed to notice the references 
to “sanadi” tenure. In the mortgage which he prepared the land 
was shown as of “quit and ground rent” tenure. It appears that 
at this time there was little distingtion made in practice between 
the two tenures. 

Appellants made further advances on the same security” to 
Ibrahimji, and in 1900 on Ibrahimji’s default entered into posses- 
sion. They made him a still further advance in Igo. 

In all the demamd notes and receipts for rent up to 1908 the 
land was described as of “quit and ground rent” tenure. From rgoo 
onwards these notes were served on and receipts given to appel- 
lants, 

In 1908 the demand note described the land as “sanadi” By 
this time it was settled that “sanadi” was a much less valu&ble title 
than “quit and ground rent”; appellants therefore protested and 
failing to obtain satisfaction, sued for a declaration that the land 
was of “quit and ground rent” tenure. ° 

The trial Judge (BEAMAN, J.) held that the certified extracts 
and receipted bills were none of them representations to the ap- 
pellants, thatif they were representations, they were not such as 
appellants were intended to act on, and that in fact appellants did 
not act on them. He dismissed the suit. His decree was affirmed on 
appeal by SCOTT, C. J. afid RUSSELL, J. who held (in this differing 
from BEAMAN, J.) tbat even jf the representation had been made 
to the appellants Government would not have been estopped 
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from asserting the true tenure, and that the Collector's certificate 
conveyed no representation even to the person applying for the 
extract that such extract exhausted the information in the Collec- 
torate records as to the tenure of the land in question: as to the 
notices and bills, they held that “in neither case did the statements 
in the documents purport to represent the contents of the registers 
and rent rolls.” 


Hence this appeal. 


P.O. Lawrence, K. C. (with him Æ. B. Raikes and G. R. 
Lowndes) for the appellants.—Our case rests on estoppel. We 
acted on the faith of the representations contained in extracts 
and demand notes issued by the Collector, Section 39 of Bombay 
Act II of 1876 lays down that it is the duty ofthe Collector to 
prepare a register of every description of land according to the 
tenure on which it is held. The public are entitled to extracts, 
and the Collector has to certify these extracts. The public have 
a right to rely on the correctness of extracts so certified. 


[LORD HALDANE.—He must have made a statement with intent 
that it should be acted on, can you say that ?] 
That is my submission. 


[LORD HALDANE.—These documents are not on the face of. 
them entitled to be acted on, It seems to me the purposes of this 
act were just those set out in the preamble.] 


The land is the Government’s own land, and if they choose to 
call it “ quit and ground rent” land and go on doing this for years 
and let us advance large sums on the strength of its being such 
they canfiot turn round and say it is something else. Appellants 
themselves paid the rent for years and it was always shown as 


. “quit and ground rent.” The conveyance and deeds of further charge, 


which described the land as “quit and ground rent” land, were 
brought to the notice of the Collectorate. 


[LORD SHAW referred to section 35 of the Act.] 


That section is in my favour: it shows that registration is 
evidence as*between the registered holder and the Government, 
Anyhow, it does not affect my point as te estoppel, whether that 
point*be right or wrong. It has not been suggested in the lower 
courts that section 35 precludes me from raising that point. 
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[LORD SHAW referred to Nocton v, Ashburton, [1914] A. C., 932.] 

Section 39 lays down the Collector’s duty to prepare and keep 
registers. He has given m4 incorrect information when it was 
his duty to give me corréct information. 

Sir Erle Richards, K. C. and Dunne, for the respondent, were 
not called on. 

Their Lordships’ judgment was delivered by . 

VISCOUNT HALDANE.—The facts in this case are really not 
in controversy. The appellants have advanced on mortgage of 
_ land in the city of Bombay Rs. 80,000, They claim. against the 
respondent, the Secretary of State, that they advanced this sum 
to Abdul Hussein Ibrahimji, the mortgagor, relying on statements 
in certified extracts from the Rent Roll of Quit and Ground Rent 
Land, kept in the office of the Collector of Bombay, to the effect 
that the land was of quit and ground rent, and not of Sanadi 
tenure, The question to be decided is whether the appellants, 
who were plaintiffs in the court below, are entitled to a declara- 
tion that the respondent is estopped from treating the land as of 
Sanadi tenure. In Bombay both of these tenures exist. The land 
in question is in fact held under a Sanad which purports to enable 
the Government to resume possession for public purposes on giv- 
ing six months’ notice and providing compensation for buildings 
` and other improvements. For the purposes of the question to be 

decided their Lordships assume, although the point is not con- 

" ceded, that if the land were held on the other tenure it would be 
contrary to the practice of the Government, if not to the law, to 
resume possession, and that the land would be in consequence 
more valuable as a security. It is not, however, clear that such a 
view has always prevailed or that the difference between the two 
tenures was regarded as important at the time of the mortgage, 


The Sanad-was granted by the Government of Bombay in’ 


1824, a rent of -Ir reas per square yard being reserved. Such a 
rent would have been the usual rent had the land been of the other 
tenure, 

In January 1892 the mortgagor had granted a security over 
the land for an advance from the Chartered Mercantile Bank. A 
Mr. Gostling, partner in the firm of Gostling and Morris, Jand 
surveyors in Bombay, had been employed to report on tHe security 
and the title, He inspected certain entries in the Collector's rent 
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Civit rolls and in what was called Laughton’s Revenue Survey Register, 
TIJE both of which were kept in the office of the Collector. In the 
— entries which he inspected there were express references to the 
Routine Sanad with which the title originated. He applied to the Collector 
ae for “certified extracts” from the rolls and register. These ex- 


SECRETARY tracts were, in accordance with the rules which obtained, made by 
oF STATE: his own clerk, and were formally certified by an Assistant of the 
Viscount = Collector as correct. The extracts were, however, inaccurate in 
Haldane, k S . r : 

certain points. In one of them the title given was “ Rent Roll of 
Quit and Greund Rent,” instead of, as it should have been in 
accordance with the book from which it was taken, “ Rent Roll of 
Land situate in New Town or Camatipura.” In another of the’ 

° extracts, the entry in the rent roll from which it was taken con- 
- tained a reference to the Sanad of 1824, and tHis was omitted in 
$ the extract. Mr. Gostling, in addition, obtained from the mort- 
gagor a notice in which the Collector required payment ofa small 
~ sum as rent for “the quit and ground rent land situate at New 
Town.” -He also inspected the title deeds, These did not go back 
as far as the Sanad of 1824, but on one of them, dated in 1843, 
there was an indorsement to the effect that the registration of 
deeds of transfer did not imply any relinquishment of the right of 
ownership in, or the power to resume, the land at the pleasure of 
the Government, but that the sole object of the register was to 
enable the Collector to apply to the proper person for the pay- 

ment of the rent. 

Mr. Gostling does not appear to have been deterred by this 
indorsement, or by the references to a Sanad, from recommending 
the title, Their Lordships think that in 1892, when he made the ~ 
investigation, importance was not attached in the same degree as 
later on to the difference between the two tenures, It appears 

*to have been thought that in neither case was there substantial 
likelihood of the Government resuming the land. 

On the 25th October 1892, some ten months after the first 
advance, the mortgagor obtained advances on second mortgage 
from the appellants, The lafter employed a solicitor named 
Shroff to “investigate the title and advise as to the security, His 
evidence shows that he inspected the title deeds at the Bank and 
also gote hold of the certified copie of the extracts from the Col- 
lector’s rent rolls and the Collector's notice to which reference has 


` 
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been made, He appears to have applied to the Collector for 
access to certain of the recerds and to have obtained it. At all 
events he searched the records, which not only did not indicate 
that the tenure was quit and ground rent, but which contained a 
reference to the Sanad of 1824. It is probable that he was not 


paying more attention to the difference between quit rent and 
Sanadi tenure than had Gostling or the Collector’s clerk who 


checked the extracts made by Gostling’s clerk.» In the end he 
advised the appellants to proceed with the mortgage. : 


The case made for the appellants, who were plaintiffs at the 
trial, was that by reason of the references and omissions in 
the copies of the extracts, as well as in the Collectors 
notice and in certain bills sent in by the Collector for the 
rent due, the action of the Collector has estopped the respon- 
dent, the Secretary of State, from denying thatthe land is of 
quit rent as distinguished from Sanadi tenure, and that the ap- 
pellants are entitled to a declaration’of title on that footing. In 
order to determine whether this i$ so it is necessary to ascertain 
what was the duty of the Collector and his position in relation to 
the Government and the public. The Collector, prior to 1876, 
kept in his office what were called rent rolls of land, on whatever 
tenure held. After 1876 this practice continued, but was regulat- 
ed by the Bombay Act No, 2 of that year, known as the Bombay 
City Land Revenue Act, 1876, 


Under this Act, which extends only to the city of Bombay, 
the controlling authority in all matters connected with the land 
revenue is vested in the Collector of Bombay, subject to the 
Governor in Council, The duty imposed on him is to fix and levy 

_ the assessment for land revenue. The liability is to be settled with 
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the superior holder of the lands, subject to an appeal to the Re- ° 


venue Judge, who is to be the Senior Magistrate of Police. There 
is a further appeal to the High Court on its appellate side. The 
existing survey and the demarcation of lands already made, and 
all the records of this survey are to be prima facie evidence, Correc- 
tions of such demarcation or,of entries in the records of the survey 
may be made by the Colleétor, or by order of a competent coyrt, 


Part VIII of the Act relates to transfer of lands. “Section 
30 provides that whenever the title to immoveable property 
KUI 131 R 
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subject to the payment of land revenue to the Government 
is transferred, the transferor and tyansferee are to give notice 
to the Collector. Any transferor whò fails to give notice is, 
in addition to being liable for a penalty, to continue liable 
for the payment of land revenue until notice is given or 
transfer is effected in the Collectors records, In case of dis- 
pute as to the making or completion of any entry or transfer, the 
Collector may summon the parties and take evidence and decide 
summarily what entry should be made, Section 35 provides 
that the registration or transfer of any title in the Collector’s re- 
cords shall not be deemed to operate so asin any way to affect 
any right, title, or interest of the Government in the property in 
respect of which such transfer is made or registered. In the final 
part of the Act, which is headed “Miscellaneous,” it is provided 
that it shall be the duty of the Collector to prepare and keep, in 
such form as the Government shall from time to time sanction, a 
separate register and rent roll ofevery description of land, ac- 
cording to the nature and ternfs of the tenure on which such land 
ig held. All maps, registers, and other records are to be kept in 
the office, and to be open to the inspection of the public, who are 
to be entitled to obtain extracts or certified copies. 


Their Lordships are of opinion that the Act must be treated 
as defining the extent of the rights of any one who consult the 
maps, register, and records at the office,and that in order to as- 
certain these rights the Act must be sead as a whole and its pur- 
pose ascertained. When it is so read their Lordships think that 
this pugpose and the nature of the rights conferred are not doubt- 
ful. The Act is one which makes provision for the administra- 
tion and collection of the land revenue of the Government in the 
city of Bombay. It is for this purpose only that it sets up 
machinery, The object is to ascertain who is liable to pay. The 
Collector is a revenue official, and it is only in so far as the collec- 
tion of revenue is concerned that he is entrusted with the duty of 
preparing a register and keepħg records, The public are given 
access to these only in order to satisfy themselves that they are 
being properly assessed. The Act does not purport to establish 
a systent of registration of title, which is to supersede other means 
of conveying or registering the title to land or to relieve purchas- 
ers or mortgagees from the ordinary obligation to see thatethey 
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get what they have contracted to get. No doubt the register is of . 


considerable use even for conveyancing purposes, But neither 
the language of the statute når the character of the officials, who 
have the duty of keeping’ it, is such as to indicate an invitation 
to the public to rely on statements in the records as to title which 
may have to be made incidentally, but which are not expressed 
and do not purport to be decisive either of the -rights of the 
Government or of those of the individual as to matters which go 
beyond liability to contribute to land revenue. ° 


From this conclusion as to the scope of the Act it follows that 
what has taken place in the present case has not given the appel- 
lants any right to-claim that the Government is prejudiced jn any 
right it has to treat the land in question as of quit rent as distin- 
guished from Sanadi tenure. Nor are their Lordships satisfied 
that at the time of the investigation of the title in 1892 the parties 
themselves really attached much importance to the statements 
as to tenure in the extracts and other documents produced. They 
appear to have--inspected the deeds in the usual fashion, and to 
have concerned themselves with the question of who was the 
owner of the land rather than with the question of the rights df 
- the Government. In the view which has been taken, it is not 
necessary to deal separately with the question raised under section 
35 of the Act as tb whether any right, title, or ‘interest. of the 
Government could be affected by the registered entry. oe 

Their Lordships will humbly advise his Majesty that the ape 
peal fails and ought-to be dismissed with costs. 


: 


Appel dismissed. ® 
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Civin THAKURANI TARA KUMARI (Plaintif) 


1915 . VErSUS 
June 16, $ 17. CHATURBHUJ NARAYAN SINGH AND OTHERS (Defendants. ) 
VISCOUNT MAHARAJAH SIR RAVANESHVAR PRASAD SINGH 


ene BAHADUR ( Plaintiff) 
SHAW, e VErsUuSs 
SIR JOHN 


Epos, CHATURBHUJ NARAYAN SINGH AND OTHERS Dalia) 

MR. PED Hindu Law—Mitakshara—Succession—Impartible estate—Separation of joint 

i Jamily, circumstances constituting joint family of which one member owns 

animpartible estate, position of other members— Widows interest in impart- 
thle estate—her power of alienation for necessity, 7 

In the case of a joint family governed by the Mitakshara, one member 

— of which has an impartible estate, the other members have no co- -par- 

cenary rights i in such estate. They are not entitled to a partition, and 

a cannot prevent the owner from alienating the impartible estate so as to 

determine their contingent intefest. 
Ifthe last holder of an imp&artible estate descending by the rule of 


primogeniture is in fact separated and dies without issue male his widow, 
in the absence of a custom excluding her, succeeds to the ordinary 
. interest of a Hindu widow. Such a widow can alienate the estate for 
valid necessity. 
CONSOLIDATED APPEALS from two decrees of the Calcutta High 
Coprt, reversing decrees of the Subordinate Judge of Monghyr. 
The facts of the case sufficiently appear from the Board's 
judgment. The only issue of importahce in the case was whether 
Ranjit Narayan Singh, the father of Ram Narayan Singh, the 
last male holder of an impartible estate, had separated in food 
worship and estate from his younger brother Bhupat Narayan 
Singh. The court of first instance found that he had: the 
“Calcutta High Court (BRETT and SHARFUDDIN, JJ.) that he had 
not. Ram Narayan Singh died sonless, leaving a widow Thakurani 
Tara Kunwari, On his death the estate was claimed by Chatur- 
- bhuj Narayan Singh, the son of Bhupat Narayan Singh, on the 
ground that he was joint with the last holder. Ram Narayan ` 
Singh had contracted several mortgages, and to pay thesé off and 
to pgocure funds for the pending litigafion his widow sold a half 
share of the estate to the Maharajah of Gidhour, the appellant 
in the second case, 


G 
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Sir Robert Finlay K. C,and Lowndes, for the appellants. 
Both courts have found that Ranjit Naraĝan Singh and 
Bhupat Narayan Singh !ivedsin separate houses, that Bhupat had 
a separate Thakurbari and Tulsi Pinda, and that he married his 
grand-daughter at hisown expense. Chaturbhuj said on oath 
in a criminal case that he was separate from Ranjit Narayan 
Singh’s branch. The only proper conclusion from these facts is 
that drawn by the Subordinate Judge, that Bhupat was separate 
from Ranjit: Mitakskara 2, 12, 1 d 

Laliteshuar Singh v. Rameshvar Singh, [1909] I. L. R., 36 Cal., 481, 
so far as it lays down that there can be no separation in such 
cases, it was wrongly decided. : 

De Gruyther, K. C, and Dunne, for the respondents.—The 
law applied by the*Subordinate Judge is that of partible property. 
The law applied by the High Court is that of impartible property 
as laid down by this Board. When property held by one 
separately passes to his sons, it becomes joint property. If you 
allege a separation :you have to prove that the parties interested 
intended to effect a change of status—that they intentionally 
ceased to be joint owners and became separate owners—Mayhe, 
Hindu Law, 7th Edition. pages 731, 732 and 637. 

[Sir Robert Finlay K.C—The estate here has never been 
joint. It goes by the custom of primogeniture, which is incon- 
sistent with the property being joint.] . 

[SIR JOHN EDGE, referred to 

Ekradeshvar Singh v. Fan'eshoari Babuasin, [1914] 41 I. A., 275]. 

It is conceded that the estate is impartible, that being so there 
can be no separation : è 

Laliteshvar Singh v. Rameshvar Singh, {1909} I. L. R., 36 Cal, 481. 

When an impartible estate devolves on one member of a 
family, it is joint and not separate property in his hands. Such®* 
member holds it on behalf of the family as a whole and succes- 
sion to it is by survivorship : 

Rajah Rup Singh v. Rani Baisni, [1884] 11 1. A., 149. 

Shree Rajah Yanumula Venkayaneah v. Shree Rajah Yanumula Boochia 


Vankondara, [1870] 13 Moore I. A., 333 . 
Chowdhry Chintamun Singh v. Musammat Nowlukho Konwari, [1875) 
e 
2I. A,, 263 e 


In such a case separation,can only be established"by proof 
on the’ part of those alleging it that the member said to have 


CiviL 


1915 


TARA 
KUMARI 


v, 
CHATURBEHUJ 


CIVIL 


TARA 
KUMARI 
v, 
CHATURBHUJ 


1036 PRivY COUNCIL fA Ł j. R 
separated intentionally -abandoned his right of succession by 
survivorship. Db all the transactions here show that Bhupat 
intended to abandon his right of survivorship? We submit not: 
all his acts are such as are sufficiently accounted for by his having 
taken the mukarrari grant for maintenance: and thus there is 
nothing to show that he ever separated from Ranjit. 

[Reference was made to 

Rani Sartaj Kuari v. Rani Deoraj Kuari, [1888] 15 I A., 51]. 

Sir Robert Finlay, K. C. replied. It is impossible to partition 
impartible property, but where, as here, there are facts establish- 
ing separation in a joint family, the separation extends to the 
impartible estate also, and succession thereto will be as if it were 
separate property. 

Tekaet Doorga Pershad Singh v. Tekaetnee Daorpa Kooeres, [1873] 20 
W. Rọ, 154. 

There can be separation among the members of a family even 
when the property consists of an impartible estate. 

Bejai Bahadur Singh v. Bhupindar Bahadur Singh, [1895] 22 I. A. 139 

at p. 150. > 

[MR. AMEER ALI, referred to 
- * Katama Natchiar v, Rajah of Shivagunga, [1863] 9 M.I. A., 539 at p. 


589.) 
[Str JOHN EDGE, referred to 
Ram Nundun Singh v. Maharani Fanki Koerp(1g02} 29 1, A,, 178 at 


+ P 194.) 
The brothers here ceased to be joint, and the widow Tara 


Kumari succeeded to the impartible estate under the general law. 
Fogendra Bhupati Hurrochundra Mahapatra v. Nityanund Man Singh, 
[1890] I. L. Rọ 18 Cal, 151. 
Kali Krishna Sarkar v. Raghunath Deb, [1903] 1. L, R, 31 Cal, 224. 
Their Lordships’ judgment was delivered by 
SIR JoHN EDGE.—These are consolidated appeals, That in 
which Thakurani Tara Kumari is the appellant has arisen ina 
suit which was brought by her on the roth August 1907 in the 
Court of the Subordinate Judge of Monghyr against Chaturbhuj 
Narayan Singh and his minor sens. In that suit Maharajah Sir 
Ravaneswaf Pershad Singh was a pro forma defendant. The 
other appeal, in which Maharaja Sir R'avaneswar Pershad Singh 
is the appellant, has arisen in a suit which was brought by him on 


ae 
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Mongbyr against Chaturbhuj Narayan Singh and his minor sons, 
In the latter suit Thakurani Tara Kumari and others were pro for- 


. ma defendants. In each suit the Subordinate Judge made a decree 
‘in favour of the plaintiff in the suit. From each decree Chatur- 


bhuj Narayan Singh and his minor sons appealed to the High 
Court of Judicature at Fort William in Bengal, which, by its de- 
cree in each appeal, reversed the decree to which the appeal 
related and dismissed the suit. From those decrtes of the High 
Court these consolidated appeals have been brought. , 


The Thakurani is the widow of Thakur Ram Narayan Singh, | 


who was a son of Thakur Ranjit Narayan Singh, who was the 
elder of the two sons of Thakur Bhairo Narayan Singh. Chatur- 
bhuj Narayan Singh was the son of Bhupat Narayan Singh, who 
was the younger son of Thakur Bhairo Narayan Singh. Thakur 
Ram Narayan Singh died without issue male. " The immoveable 
property to which the suits relate is known as Taluka Telwa. 
otherwise the Telwa Gadi, in the District of Monghyr. Taluka 
Telwa is an ancestral impartible estate which, in his life-time, was 
held as his estate by Thakur Ram Narayan Singh, and had pfe- 
viously been held by his father Thakur Ranjit Narayan Singh, 
and before him by his father Thakur Bhairo Narayan Singh. By 
the Rolachar or family custom Taluka Telwa descends by the rule 
of primogeniture. ‘The appellants allege that Thakur Ranjit 
Narayan Singh, on the 14th September 1879, granted to his bro- 
ther Bhupat Narayan Singh a mokurrari pottah (perpetual lease) 
of a part of Taluka Telwa for the maintenance of Bhupat Narayan 
Singh and his descendants, and that Thakur Ranjit Narayan 
Singh and his brother Bhupat Narayan Singh separated and ceased 


to constitute a joint Hindu family ; except in so far as the family 
. 


custom applies, the law of the Mitakshara governed Thakur 
Bhairo Narayan Singh and his descendants. The Thakurani 
claims that she, as the widow of Thakur Ram Narayan Singh, 
who left no issue, succeeded to ,the estate on his death for a 
Hindu widow's interest. Itis proved that after heņ husband’s 
death she, in order to discharge debts which had been contracted 
by Thakur Ranjit Narayan Singh, sold a moiety of Taluka -Telwa 
tothe Maharaja. In her suit he Thakurani claimed possession 
of one moiety. of Taluka Telwa, as the widow of Thakur Ram 
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Narayan Singh. The Maharaja in his suit claimed possession of 
the other moiety of Taluka Telwa as the vendee from the Thaku- 
rani. Chaturbhuj Narayan Singh is in possession, and he and his 
minor sons deny that Thakur Ranjit Narayan Singh and Bhupat 
Narayan Singh separated, 

The written statement of Chaturbhuj Narayan Singh in the 
suit of the Thakurani is not before this Board, but his written 
statement in the euit of the Maharaja is, having regard to the evi- 
dence and to the findings of the courts below, instructive. In his 
written statement in the Maharaja’s suit Chaturbhuj Narayan 
Singh alleged :— 

“4. That the said family is governed by the Benares School of Hindu 
Law save and except that according to family custom the said ancestral 
zamindari descends according to the rule of primogeniture on the eldest 
male member of the eldest line and the junior members are entitled to 
maintenance and that females are in no way entitled to succeed to the 
said zamindari. The junior members even after Khorposh or mainten- 
ance grants are made to them out of the joint property, are entitled to 
obtain the expenses of marriage,%radh and other similar ceremonies and 

all other necessary expenses from the income of the said property in the 
* hands of the holder of the said estate for the time being,” 

tte, That with reference to paragraph 3 this defendant states that Tha- 
kur Ranjit Narayan Singh succeeded to the said estate on the death of 
his father in accordance with the family custom ,aforesaid and that the 
mokurrari settlement referred to in the said paragraph was also made in 

“accordance with the said custom and not otherwise. This defendant 

craves leave to refer to the original of the said mokurrari deed for the 

terms thereof. This defendant wholly denies that either before or after 
the said mokurrari settlement Bhupat Narayan Singh became separate 
fron the said Ranjit Narayan Singh or that he was at any time separate 
in food, worship or estate from the said Ranjit Narayan Singh or that he 
lived ina house separately built, This defendant asserts that he and his 


G father the said Bhupat Narayan Singh during his life-time were joint in 


food, worship and estate with the said Ranjit Narayan Singh and after 
his death with Thakur Ram Narayan Singh and that they never ceased 
to reside in the family dwelling house. This defendant continued joint 
in food, worship and estate with the said Thakur Ram Narayan Singh 
until the latters death and ther®after with the defendnat No, 6, until 
shortly before the commencement of the registration proceedings when 
disputes and disagreements arose. The allegations to the contrary in 
Paragrgph 3 of the plaint are wholly false.” 

“6. That assuming, though by no means admitting, that Bhupat 
Narayan Singh and this defendant became separate from Thakur Ranjit 
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Singh in the year 1287 F. S. and since then he and this defendant were 
separate in mess and business and lived in a separate house, as has been 
falsely alleged in the plaint this defendant submits that nevertheless the 
impartible estate Taluka’ Telwa continued to remain joint family property 
as before, as it never was nor could be the subject of partition and the 
defendant No. 1 therefore became solely entitled to it under the family 
custom on the death of Thakur Ram Narayan Singh, in preference to 
his widow.” 

The “defendant No. r” mentioned in the written statement 
is Chaturbhuj Narayan Singh, and the “defendant No, 6” is the 
Thakurani, who, as has been already stated, was a pro forme de- 
fendant in the suit of the Maharaja. So far as is now material, 
the defence. of Chaturbhuj Narayan Singh, as disclosed by 
his written statement, was that females were by the family custom 
excluded from a succession to the impartible estate and that the 
joint family had not separated. . 


No custom excluding the widow ofa sonless and separated 
holder of the impartible estate of Taluka Telwa from the succes- 
sion to the estate for a Hindu widdw’s interest has been proved, 
and it is well decided law that the widow of the last holder ofan 
impartible estate which descends by the rule of primogeniture is 
not excluded from the succession if her husband was in fact se- 
parated and died without issue male, and if no custom which would 
exclude her from the succession is proved. It was held by this 
Board in Neelkisto Deb Burmono v. Beerchunder Thakoor (1), that 
where a custom is proved to, exist it supersedes the general law, 
which, however, still regulates all outside the custom, In Ram 
Nundun Singh v, Maharani Janki Koer (3), this Board held that :— 


“There is no inconsistency between a custom of impartibility and the 
right of females to inherit, as may be illustrated by the well-known Shiva- 


T. 
CHATURBHU 
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gunga Case, and therefore the general law must prevail unless it be , 


proved that the custom extends to the exclusion of females,” 
Consequently the only issue in these suits which is now material _ 
is one of fact, namely, the issue as to whether Thakur Ranjit 
Narayan Singh and Bhupat Narayan Singh separated. 
The Subordinate Judge came to the conclusion that Thakur 
Ranjit Narayan Singh, being’ displeased with his brother Bhupat 
Narayan Singh because the latter kept women, separated frdm 
(1) [1889] 12 M. I. A., 523. ° (2) 11902] L. R, 291. A, 178. 
XIII 132 R 
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him. It was found as a fact by the Subordinate Judge that 
Bhupat Narayan Singh built a pucca house about a fuss? (120 
feet) to the westward of the famity house, established a Tulsi 
Pinda there, and removed his family to his pucca house and lived 
there separately from Thakur Ranjit Narayan Singh. As a fact 
Thakur Bhupat Narayan Singh built a wall between his pucca 
house and the family house, of Thakur Ranjit Narayan Singh and 
established a separate Thakurbari in his house. The houses were 
quite separate houses, as was found by the Subordinate Judge on 
the evidence. 


A daughter of Chaturbhuj Narayan Singh was married after 
Thakur Ranjit Narayan Singh had in 1879 granted the mokurrari 
pottah to Bhupat Narayan Singh. Chaturbhuj Narayan Singh at- 
tempted to prove that Thakur Ranjit Narayan Singh defrayed 
the expenses of that marriage. The Subordinate Judge, however, 
found on incontestable evidence that the expenses of the marriage 
were defrayed by Bhupat Narayan Singh and not by Thakur 
Ranjit Narayan Singh. As 2 matter of fact, Bhupat Narayan 
Singh borrowed Rs. 689-2-6 for the expenses of that marriage, and 
on the 27th June 1897 gave to Shir Lal Modi and Amir Modi 
a mortgage of lands which he held under the mokurrari pottah to 
secure the repayment to them of, amongst other moneys, that 
sum of Rs. 689-2-6, which was stated in the mortgage deed to have 
been borrowed by him from them “for performing the marriage 
of my own grand daughter, t.e., the daughter of my son, Baba Cha- 
turbhuj Narayan Singh.” 

On the 27th April 1905 Chaturbhuj Narayan Singh, on his 
examination in a criminal case which apparently related to the 
removal of some timber, stated, “I am separate from the Thakur l 
of Telwå.” 


On a careful review of all the evidence the Subordinate Judge 
came to the conclusion that Bhupat Narayan Singh and his son 
Chaturbhuj Narayan Singh were separate from Thakur Ranjit 
Narayan Singh and his son Tħakur Ram Narayan Singh. 

The learned Judges of the High Court, whilst accepting as cor- 
rect the findings of facts of the Subordinate Judge on which he 
had come to the conclusion that there had been a complete separ- 
ation between Thakur Ranjit Narayan Singh and his brother . 
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Bhupat Narayan Singh, came to the conclusion that it was not CiviIL 
proved that there was aseparation in intention and in fact. As it 1915 
is difficult to understand the reasoning of the learned Judges of ny 


the High Court it is better to give the following extracts from KUMARI 


their joint judgment. They say :— CHATDRERÓJ 
“ Itis the case common to both sides that Bhupat Narayan wasa man of STel 
licentious habits and that he made himself a nuisance to his brother Ranjit tae is 


Narayan and created a scandal by introducing his mistresses into the family 
dwelling house. It was in consequence of this that Ranjit Narayan execut- 
ed the maintenance grant in his favour in 1287 to enable him to start a 
separate establishment. Thereocan be no doubt that, after receipt of the 
grant, Bhupat Narayan built himself a new house outside the old family 
dwelling and that in course of time a Thakurbari and a Tulsi Pinda were 
established in that house and that a wall of separation between his house 
and the family hquse was constructed. It seems to be also beyond doubt 
that after receipt of thé grant Bhupat Narayan raised money by mortgages 
on the property leased to him and spent it on the marriage of members of . 
his family and on their maintenance. Still are not all these acts such as 
might have been expected on the part of a member of the family who had ° @ 
received a grant for his maintenance ? Or must they be accepted as in- 
contestable proof of an intention to separate from Ranjit Narayan from 
the time of the grant and of a separation in fact from that time? Š 

It has not been contended before us, nor indeed could the contention be 
accepted as a sound one that, a separation in estate and from the joint 
family must follow as a necessary consequence from the receipt of a main- 
tenance grant.” ° 

The learned Subordinate Judge has accepted these facts coupled with 
the admitted separation in food as sufficient proof that from the date of 
the maintenance grant, Ranjit Narayan and Bhupat separated and ceased to 
be members of a joint Hindu family, We have given our careful con- 
‘sideration to the judgment of the Subordinate Judge and also to the evi- 
dence andthe arguments of the learned pleader and counsel which have 
been advanced before us and even though we accept the findings of the 
Subordinate Judge we are unable to agree in his conclusion that the plain. 
tiffs have proved that there was a separation in intention or in fact.” 

““Thefact that after the grant of the mokurrari lease for maintenance 
Bhupat Narayan lived in a separate house alongside his family homestead, 
that he and his branch of the family were afterwards separate in food and 
possibly in worship and that he pgid the expenses of his family out of the 
profits of the property granted to him for maintenance, by bogrowing money 
on mortgages on that property, do not appear to us in this case to be suffi- 
cient to prove that there w&s a complete separation between Bhupat Narayan 
and Ranjit Narayan, by which Bhupat sacrificed his expectanay to succeed 
to the family property on the faifure of nearer male heirs of Ranjit Narayan.” 
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CiviL In the opinion of their Lordships, the evidence clearly proved 
1915 that there had been complete separation between Thakur Ranjit 
TARA Narayan Singh and his brother Bhupat Narayan Singh in worship, 
Kumari in food and in estate, and they find that there had been complete 


v, k 
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Sir John Their Lordships infer from the extracts which they have quot- 
Hage. ed from the judgment of the learned Judges of the High Court that 
those Judges considered that there could have been no complete 
separation of the joint family, as the impartible estate of Taluka 
Telwa had not been partitioned between Thakur Ranjit Narayan 
Singh and his brother Bhupat Narayan Singh. Those learned 
Judges overlooked the fact that Bhupat Narayan Singh and his son 
had no co-parcenary rights in the impartible estate, and no rights in 
that estate which entitled them or either of them toa partition of the 
° impartible estate. , They could not have prevented Thakur Ranjit 
Narayan Singh from alienating that impartible estate in such a way 
as to determine any contingent interest they had in it under the 
custom. Their contingent interest under the custom was liable to 
be defeated by an alienation of the estate by Thakur Ranjit 
Narayan Singh even if the family had remained joint, and as the 
family ceased to bea joint Hindu family the ordinary Hindu law 
of the Mitakshara gave to the Thakurani her widow’s interest in 
the impartible estate in priority to the contingent interest of Cha- 
turbhuj Narayan Singh under the custom. The Thakurani sold a 
moiety of the impartible estate to the Maharaja, and as there was 
valid necessity for that sale she conveyed a good title to the 


° Maharaja. 


Their Lordships will humbly advise His Majesty that these 
consolidated appeals should be allowed, that the decrees of the High 
eCourt should be set aside with costs and the decrees of the Subor- 
dinate Judge should be restored. 


The respondents, Chaturbhuj Narayan Singh and his four minor 
sons, must pay the costs of the appeals. 

Downer and Johnson, solicitors for the appellant. 

T. L. Wilson & Co, and Downer and Johnson, solicitors for 


. respondents, 


A. P. P. ° Appeals allowed. 
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RUSTOM eee 
Versus 1915 
EMPEROR ® ; August 3. 
c nae : fa AAA ae 
ode of Criminal Procedure (Act V of 1898) section 512—Accused absconding: BANER}I, J. 


Nojinding by Magistrate to the effect that there was mv immediate prospect RAFIQ, J. 
of arrest—Conviction bad. 
A person was accused of murder in 1897. He absconded and was not 
heard of till he was arrested in 31915. Witnesses were examined on 
behalf of the prosecution and their statements were recorded. There was no 
finding by the Magistrate to the effect that the accused had absconded . 
and that there wAs no immediate prospect of arresting him, as required by 
section 512, Criminal Procedure Code. Held that the other evidence was aemm - 
` inadmissible and the conviction was bad. . T 
CRIMINAL APPEAL from an order of A. Sabonadiere Esq., Ses- | æ 
sions Judge of Farrukhabad. i 
C. Ross Alston, for the appellant. 


R. Malcomson (Assistant Government Advocate), for the Crown. 
The following judgments were delivered :— l 


RAFIQ J.—The appellant in this case is one Rustom who was Bafg, J. 

committed to the Court of Session on the charge of murder under 

Section 302 of the, Indian Penal Code. During his trial the learn- 

ed Sessions Judge added a further charge under section 307, that 

is, an attempt at murder, and convicting him under that section 

sentenced him to transportation for life. The murder was com- + 

mitted as long ago asthe 3rd of December 1897. The “case for 
` the prosecution is that on the night of the 3rd of December 1897 

the appellant was driving a camel cart from Farrukhabad. On, 

his arrival at Nandsa he had to change the camel and asked Sad- 

ullah, who was in charge of the camel that was relieved, to help 

him in the harnessing of the other camel and also to accompany 

him to the next stage. Sadullah refused to go with the appellant 

any further, upon which the appellant took up an axe and attack- 

ed him with it and inflicted: blows on the head which resulted in 

almost instantaneous death. Rustom, the appellant, then ran away à 
_ and was not heard of till he was arrested this year, and put on 


* Cr. A. No. 543 of 1915. 
KINI 133 R 
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his trial. Soon after the murder the Chaukidar of the place report- 
ed the occurrence and the Sub-Inspector proceeded to the spot at 
once. The case was sent up to the cqurt on the 24th of December 
1897, and on the same date evidence purporting to be taken under 
section 512, was recorded, Subsequently it was discovered that 
the proceedings which were taken in 1897 were incomplete and an 
order was issued to the police to furnish proper evidence. This 
was in 1898. A proclamation under section 87 was issued as also 
a warrant for the arrest of Rustom, both of which were sent to 
the district of Mainpuri of which district he was a resident. One 
Ataullah a constable of the Mainpuri district was examined on 
the 16th of August 1898, who deposed to having made a search 
for the appellant and to having failed to find him. On the 3rd 
of September 1898, the witnesses who were "examined in 1897, 
were re-examined, Sometime in April 1911, the prosecuting 
Inspector of Farrukhabad, presumably on going through the old 
files, came upon the file of this case, He reported that the evi- 
dence which purported to have been taken under section 512 of 
the Code of Criminal Procedure was not legally correct and re- 
cdmmended that fresh proceedings should be taken, In ‘accord- 
ance with his suggestion, the case was again taken up by a Magis- 
trate of the district and formal evidence of the appellant having 
absconded was recorded and the only surviving witness Musammat ` 
Vilayatan was examined. These facts we have discovered by 
going carefully through the files of 1897, 1898, and 1911, which are 
in the record of this case, The only evidence against the appellant 
on his trial in the present case, consists of the deposition of Musam- 
mat Viftayatan, who is alive, and was examined before the learned 
Sessions Judge, and the depositions of four other witnesses who 
¿were examined in 1897, namely, Imtiazan, Husaini, Mohan and Ram 
Singh, The learned Sessions Judge by a formal order dated the 
zīst of June 1915, brought the statements of the said four witnesses 
on the record as evidence on behalf of the prosecution, We 
also find the evidence of the said four witnesses recorded in 1898 
on the file pf the Sessions Court, though no order appears on 
the file showing how and when and. under what circumstances 
were those statements brought on the’ record, The evidence of 
Musammat Vilayatan as recorded py the learned Sessions Judge 
at the present trial was rejected by him. The conviction of the 
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appellant rests on the statements of the other witnesses recorded 
in 1897. The learned Coungel for the appellant contends that the 
Said evidence is inadmissible inasmuch as no proof of the abscond- 
ing of the accused had been formally received and recorded prior 
to the examination of the said witnesses, We think that this ob- 
jection is valid and must prevail. In section 512, it is distinctly 
laid down that if it is proved that an accused person has abscond- 
ed, and that there is no immediate prospect of atresting him, the 
court competent to try or commit for trial such person for the 
offence complained of may, in his absence, examine the witnesses 
(if any) produced on behalf of the prosecution and record their de- 
positions. Itis clear from the language of the section that the 
court which records the proceedings under it, must first of all re- 
cord an order that in its opinion it has been proved that the accus- 
ed has absconded and that there is no immediate prospect of his 
arrest. No such finding appears on the file of 1897, in fact no evi- 
dence was taken in that year to show that the present appellant 
was absconding and that there was no immediate prospect of his 
arrest. The evidence of 1897 being inadmissible the conviction 
of the appellant on the basis of such evidence, cannot stand. But 
it is suggested on behalf of the Crown that the case should be sent 
back for re-trial with a direction to the learned Sessions Judge to 
admit the evidence taken in 1898 inasmuch as that evidence was 
taken after proof had-been received of the absconding of the accus- 
ed. We find that the only 8tatement in 1898 with regard to the 
absconding of the accused, is that of one Ataullah, a constable of 
the Mainpuri district. He does not say that there is no immediate 
prospect of the arrest of the accused, nor is there any finding by 
the Magistrate that he is satisfied that the accused is absconding 
and that there is no immediate prospect of his arrest. Moreover” 
we have considered the evidence of the other witnesses who were 
examined in 1898 and are of opinion that their evidence is insuffi- 
cient to bring the charge home to the appellant. Of the witnesses 
examined in 1898 Musammat Vilfyatan cannot be relied upon, 
Mohan Chamar and Mahomed Yusuf distinctly say that they did 
not see Rustom, the appelfant, strike the deceased. The other 
witnesses Imtiazan, Ram Singh,and Husaini do say that*they re. 
cognised Rustom as the assailant of the deceased. It should be 
obsesved here that nofie of the witnesses was present actually on 
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the spot when the assault on Sadullah is said to have taken place. 
All the witnesses say that they ran upon hearing the cries of 
Sadullah. [mtiazan and Husaini also ran up. It wasa dark night 
and according to Mahomed Yusuf, it was not possible to recognise 
any person at any distance. There is therefore room for doubt as 
to the evidence of Imtiazan, Husaini and Ram Singh. In our 
opinion it would serve no useful purpose to send back the case for 
re-trial with theedirection to admit the evidence taken in 1898. 
We therefore accept the appeal, set aside the conviction and sen- 
tence passed upon the appellant and acquit him of the offence of 
which he has been convicted, and direct his immediate release. 


BANERJI J.—I concur. 


* Appeal allowed. 
` 
E MIHARBAN SINGH 
VErSUS 
EMPEROR* . ” 


Criminal Procedure Code f Act V of 1898), section 110—Duty of lower courts 
in cases thereunder—Position of High* Court. 


The High Court is not a court of appeal in cases under section 110 of 
the Code of Criminal Procedure, and the responsibility of administering 
that section does not rest with it. It is nevertheless a section which 
Magistrates ought to administer with scrupulous care,—both the court of 
first instance and the appellate court. The duty of the High Court is not 
to weigh the evidence given on behalf of one side or the other, but only to 
see whether the court below has approached the consideration of the 
appeal in a fair way having regard to the interest not only of the prosecu- 
tion but also of the accused. 

Where accused who was a zemindar and money-lender produced a large 
number of witnésses consisting of his own caste-fellows and tenants to 
depose to his good character but the District Magistrate disbelieved that 
evidence simply on the ground that by virtue of his position he could pro- 

duce a large number-of witnesses and assfgned no other legitimate reason, 
held that the case had not been approached from a proper point of view 
and the High Court could interfere in revision. 
* Cr, Rey. No. 635 of 1915. < 
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CRIMINAL REVISION from an order of E. P, Fawcett Esq., Dis- 
trict Magistrate of Etah. . 

W. Wallach, for the applicant. 

R. Malcomson (Assistant Government Advocate), for the Crown, 

The following judgment was delivered by 


RICHARDS, C. J.—This is an application in revision against an 
order of the District Magistrate of Etah, dismissing an appeal of 
Miharban Singh against an order of Magistrate of the first class, 


` directing him to give security to be of good behaviour ynder section 


110 of the Code of Criminal Procedure. Applicant is a zamindar 
and money-lender. It appears that a band of- very desperate 
dacoits had as their rendezvous a place on the banks of the Kali- 
Nadi on the boundaries of Etah and Mainpuri. The gist of the 
evidence of the police and unofficial witnesses against the appli- 
cant was that he harboured this band of dacoits.* It would rather 
seem as if it was intended at one time actually to charge the appli- 
cant as being a member of the gang; presumably because the 
necessary evidence was not forthcoming no substantive proceedings 
were taken against him. Section 110 of the Code of Criminal 
Procedure defines the class of persons against whom an order for 
security may be made. , 

(a) A man who is by habit a robber, house-breaker, or thief, or 

(6) is by habit a receiver of stolen property knowing the same 
to have been stolen, or 

(c) habitually protects or harbours thieves, or aids in the con- 
cealment or disposal of stolen property, or 

(d) habitually commits mischief, extortion or cheating er coun- 
terfeiting coin, currency notes or stamps, or attempts so to do, or 

(e) habitually commits or attempts to commit, or abets the 
commission of offences involving a breach of the peace, or 

(f) is so desperate or dangerous as to render his being at large 
without security hazardous to the community, 


There is not a particle of evidence that the applicant comes 
under any part of this section except a portion of C, namely that 
he habitually protects or harbours thieves. There is not even any 
allegation that he was in the habit of concealing or disposiag of 
stolen property. The evidenca, such as it is, is confined to his 
alleged association with a particular gang which had made, as I 
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said before, its rendezvous in the neighbourhood of his village. It 
must be borne in mind that neithe» the applicant nor any of his 
villagers could be bound over, under ‘this section merely because 
they did not actively oppose the dacoits. It would be very well if 
zamindars and others recognised their duty and had the courage 
to give assistance to the police when gangs of dacoits settled in 
their neighbourhood, but their omission to do so does not render 
them liable under section 110. There is no evidence that the 
applicant was in the “-habit” of harbouring or protecting thieves. 
There is a good deal of evidence from’ which, if unrebutted, it 
might well be inferred that he assisted the gang in question, 
The prosecution examined a number of witnesses who said that 
the accused harboured these particular dacoits. One witness said 
that he had seen them at the house of the applicant, and one 
witness said that he had fed them. One of the prosecution ‘wit- 
nesses, namely, Thamman Singh while deposing against the 
accused, said that he had -heard that he was a man of good cha- 
racter. No witness was produced on behalf of the prosecution from 
the accused’s own village. The accused produced forty-six wit- 
nesses most of them. from his own village including the headman 
and Patwari and the headman of a neighbouring village. This 
Court is not a court of appeal in cases under section 110 and the 
responsibility of administering that section does not rest with the 
High Court. It is nevertheless a section which* Magistrates ought 
to administer with the most scrupulous care, both the court of first 
instance and the appellate court. Magistrates ought always to 
bear in mind that the indirect results of binding a man over under 
section 110 may be very terrible and that there is always the 
possibility of the section being abused. In the present appeal I 
edo not think that I ought to take upon myself to weigh the evidence 
given on behalf of one side or the other. I ought only to see 
whether the court below has approached the consideration of the 
appeal in a fair way having regard to the interest- not only of the 
prosecution but also of the applieant. The learned District Magis- 
trate has dtscarded the evidence of all the witnesses produced by 
the accused who were his tenants or his fellow castemen. It may 
perHaps be urged that when the question at issue is the good or 
bad character of an individual, the évidence of his fellow castemen 
ought not to be discarded so/ely on the ground that the witnegses 
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are his fellow castemen. The learned District Magistrate proceeds:— 
“There still remainsa large number of others against whom no 
allegation can be made. The easy course in such cases is simply 
to say that there is no reason to distrust them and that they must 
therefore be believed. I do not however think it is right to do so, 
The evidence for the prosecution’has raised a very strong prima 
facie case against the appellant’ and he has to rebut it, As the 
Deputy Magistrate observes ‘It is never a matter of difficulty for 
a man who has the influence of a gang of dacoits at his back and 
is atthe same time a zamindar and money-lender te produce as 
much evidence as he wants, and the production of forty-six 
witnesses by the appellant does not therefore mean that he is of 
good character. The forces of evil are by no means to be ignored, 
If they were we shotld not be troubled with an out-break of crime 
like dacoity.” Appellant has I think made full use of his influence 
to bring up evidence, and has had the help of his position and also 
no doubt of the afore-mentioned Misri Lal whose election to the 
post of lambardar he was instrumental in securing. This influence 
has probably prevented the production of purely local evidence, 
the absence of which is one of the points made by the appellant” 
It seems to me that this was not a fair way of dealing with the 
evidence of witnesses whom no reason could be given for disbeliev- 
ing. The only reason, suggested by the learned District Magistrate 
is that the applicant had a gang of dacoits at his back. It seems 
to me that this means that he disbelieved the evidence adduced 
by the accused because he was guilty. In other words he con- 
victed the man first. The learned Magistrate said that the accused 
bad to rebut “the strong prima facite case made againste him.” 
How could he rebut the case otherwise than by producing a large 
number of witnesses ‘ against whom no allegation could be made,” 
The learned District Magistrate has in my opinion given no 
legitimate reason for disbelieving the evidence of a large number 
of persons who deposed to the good character of the applicant, 
persons residing in his‘own village and in the immediate neigh- 
bourhood. I cannot help feeling*that where a person is of noto- 
riously bad character he will, as a general rule find difficulty in 
producing respectable hontst persons to depose to his good cha- 
racter. It may possibly be that, the applicant in the pregent case 
and all his fellow villagers are little better than the gang of dacoits 
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CRIMINAL who made the neighbourhood their meeting place, but this was not 


Tors the case made either by the police or by any of the witnesses for 
Minarpan the prosecution and it is not the reason which the learned District 
E a ce Magistrate gives for disbelieving a large number of witnesses pro- 

M ; ; 
= duced by the applicant and who were not shown to be in any way 


` Richards.C.J. under his influence either as tenants or even as fellow castemen. 
In my opinion the learned District Magistrate did not approach 
the consideration of the appeal from a proper point of view, and 
on this account I think the order ought to be set aside. I accord- 
ingly allow ‘the application, set aside the order of both the courts 
below and direct the bail bond to be cancelled. 
5 Application allowed. 


BHOLE SINGH ; 
CRIMINAL versus 
1915 ; EMPEROR#, 
August 4. Criminal Procedure Code(Act V of 1898), section 476—' Judicial proceeding” — 


meeen Penal Code (Act XLV of 1860), section 211—Statement made to Magis- 
TUDBALL, J. trate in his executive capacity. 
One Paras Ram, a village headman, made an Application to the District 
+ Magistrate stating that he wished to resign his post. On being questioned 
as to his reasons he said that the police in the course of the investigation 
into a dacoity case were forcing a largé number of people to pay money 
to them. Thereupon the Magistrate examined Paras Ram on oath 
ayd sent for other persons and took their statements. He then sent the 
papers to the Superintendent of police with directions to him to take 
action under paragraph 383 of the Police Regulations. The Police 
Superintendent reported that the charge was false. Thereupon the 
District Magistrate passed an order directing the prosecution of Paras 
Ram and certain others who had been examined along with him for 
the offence of perjury. 

Held that the order was illegal as the proceedings before the District 
Magistrate were not “judicial proceedings” and that he was not compe- 
tent tosadminister an oath in those proceedings, and that the petition of 
Paras Ram was not a complaint. ' 

eCRIMINAL REVISION from an order of E. A. Phelps Eo 


District “Magistrate of Jalaun. œ» 
*Cr. R. 459 of 1915. 
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The facts are fully set out in the judgment, Shortly they were 
as follows :-— : 

One Paras Ram, who wasa village headman, appeared before 
the District Magistrate of Jhansi and put in a petition stating that 
he wished to resign his post. The District Magistrate asked him 
to state the reason for his resignation and he made a statement 
charging the police Inspector with extortion and tyranny in 
connection with a dacoity. The Magistrate summoned certain 
persons who were mentioned by the headman’as having been 
compelled to pay money to the Sub-Inspector, examined them 
and Paras Ram on oath .and came to the conclusion that a prima 
facie case had been made against the police. He, however, sent 
the case to the Superintendent of Police for making an enquiry 
and taking action uhder paragraph 383 of the Police Regulations, 
The Superintendent made a report.that the charges were ground. 
less, The District Magistrate thereupon ordered the prosecution 
of Paras Ram and of his witnesses under section 211, of the Indian 
Penal Code, for giving false evidence. The witnesses applied to the 
High Court in revision. The Magistrate submitted an explanation 
saying that he had treated the examination on oath as a complaiat. 


Pearelal Banerji, for the applicant. 


The application was made to the Magistrate in his executive 
capacity and the enquiry that followed was only a departmental 
one. He could not examine the witnesses as he did because the 
was not sitting as a court. The utmost he could do was that he 
could file a complaint. i 

[TUDBALL, J.—If the order was passed in his executive capa- 
city how can this Court interfere ?] : 

Because the order purported to have been passed under section 


-476 of the Code of Criminal Procedure. The words “committed , 


before it” in that section meant committed while he was sitting in 
his judicial capacity. The offence was not brought to his notice 
judicially, , 

The Code gave a right to theeMagistrate to order an enquiry 
without a complaint having been filed but the enquiry was not a 

` judicial one. See Part V, Chapter 14. 
e 

Paras Ram never made a complaint. He put in his resignation 
and on questions being put to him by the Magistrate he gave out the 
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story. When a EN was filed the usual procedure was to 
examine the complainant and issue, process against the accused 
person and not to direct a police enquiry. His only directing a 
police enquiry showed that he did not treat it as a complaint. 
Paras Ram did not ask the Magistrate to take action against the 
Police. The statement was not therefore a complaint. But if it 
be taken to be a complaint it was still pending and no prosecution 
could be ordered without finally disposing it off. The Magistrate 
could not keep the complaint pending and order prosecution for 
making a false complaint. 
Sangilia Pillai v. District Magistrate of Trichinopoly, [1901] I L. Rao 

25 Mad., 659, 661. 

R. Malcomson, (Assistant Government Advocate) for the Crown, 

The Magistrate either acted in his executive capacity or 
judicially and in either case the order is right. Ifthe order was 
an executive order the High Court could not interfere. The 
Magistrate stated that he treated the statement as a complaint. 
The charge, however, related to the Police and under para 383 
Police Regulations the Magistrate sent iton to the Superinten- 
dent. The Magistrate treating it as acomplaint could examine 
anybody he pleased and acting under section 190 he examined 
witnesses without protest by the accused. The complaint was 
found to be false and sanction had been rightly given. 
Pearelal Banerji, in reply cited 

Queen-Empress v. Deokinandan, [1887] I. LeR,, to Ail., 39, 

Empress v, Phulal, (1912] I. L. R., 35 All, 102. 

The following judgment was delivered by 
TUDBALL, J.—The present application has arisen from the 
following facts:—One Paras Ram, a village headman, on the 17th 
of February last, filed before the-District Magistrate, a petition in 
which he stated that he wished to resign his post as village head- 
man as he was too old and unable to do his work. The District 
Magistrate apparently doubted the correctness of the reason given 
and questioned the man. Ih reply to questions put to him the 
man stated that the police of a certain police station were investi- 
gating a dacoity case and in the course of their investigation they 
were forcing a large number of people to pay money to them ; that 
he was afraid of getting into trouble through this matter snd he 
therefore wished to resign. The District Magistrate in his explana- 
tion states that he treated this as a complaint and he thereupon 
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put Paras Ram on oath and examined him again, What he stated 
was then reduced to writing. «On completion of his statement the 
Magistrate gave a rubkar to a’ chaprasi of his court, which contain- 
ed the names of twelve persons, and in this he directed the afore- 
said chaprasi to produce the persons named therein before him at 
once. Apparently the chaprasi obeyed orders and produced all 
these persons. These persons are those whose names were men- 
tioned by Paras Ram in the course of his statemept as being cor- 
nected in some way or other with the alleged extortion. The 
District Magistrate then recorded the evidence of all these persons 
on oath. Having proceeded so far he then sent the papers to the 
Superintendent of Police with directions to him to take action 
under paragraph 383 of the Police Regulations, This paragraph 
lays down that before a Superintendent punishes any police officer 
departmentally or prosecutes him criminally, be must make an 
enquiry, reduce the substance of the accusation to the form of a 


charge and record the officer’s explanation using a certain form. ` 


After completing these proceedings, if he considers that further 
steps should be taken, he should decide whether the officer ought 
to be criminally prosecuted or departmentally punished. If he 
decides to institute a prosecution, he must send the papers to the 


District Magistrate, and obtain his concurrence before taking fur- ` 


ther action, whatever the rank of the officer accused may be, The 
Superintendent of Bolice made an enquiry and submitted a report 
to the District Magistrate fo the effect that the allegations of 
extortion were entirely false and suggested that the person who 
had made them and reported them, should be criminally prosecut- 
ed. Thereupon the District Magistrate passed an order purport. 
ing to be one under section 476, directing the prosecution of the 
present applicants and certain othersincluding Paras Ram, the 
latter to be prosecuted for an offence under section 211; the 
others to be prosecuted for offences under section 193 of the 
Indian Penal Code. It is against this action of the District Magis- 
trate that the present revision has heen presented, It is contended, 
and I must say with considerable force, that Paras Ram made no 
complaint ; that he did not intend to make any complaint ; that he 
called no witnesses and the proceedings before the District Magis- 
trate was not a judicial proceeding in the course of which he was 
legally empowered to acminister an oath, The explanation of the 
` a 
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District Magistrate is that he treated what Paras Ram said asa 
complaint and that the enquiry that he made was ‘under section 
202 of the Code of Criminal Procedure. The only unfortunate 
point in this explanation is that a complaint means an allegation 
made orally or in writing to a Magistrate with a view to his taking 
action under the Code that some person has committed an offence, 
It is not open to the District Magistrate to treat this petition and 
statement of Pagas Ram as a complaint whether Paras Ram liked 
or not. It may be of course that Paras Ram wished to make a 
complaint in’such a form that if subsequently it was found to be 
false, he should be able to save himself from a criminal prosecu- 
tion. Ifthere was evidence in the case to indicate that Paras 
Ram intended the Magistrate to take actiqgn under the Code 
against the police officers, I should not hesitate for an instant in 
bolding that the Magistrate had power to treat the petition as a 
complaint and that he was justified in sending for the witnesses 


“and examining them on oath. * But an examination of the record 


° 


shows that Paras Ram’s petitiof was simply a petition tendering 
hig resignation ; that even in his statement taken on oath, which 
statement was madein reply to questions put by the District 
Magistrate, he made allegations of fact and at the end stated that 
these were his reasons for resigning his post. He nowhere asked 
for the witnesses to be summoned. He nowhere asked for an en- 
quiry to be made and I may add that if the Magistrate was know- 
ingly acting under section 202, it is curious that on completion of 
his enquiry he should send-the complaint to the Superintendent of 
Police with a view to the latter officer taking action under para- 
graph 383 of the Police Regulations. It is also curious, that up to 
the present time the District Magistrate has passed no order dis- 
missing the complaint. Looking at the circumstances of the case 
I find it impossible to hold that Paras Ram made a complaint to 
the District Magistrate ; that is to say that the allegation was made 
with a view to the Magistrate taking action under the Criminal 
Procedure Code against the poléce officers who were said to have 
committed? the extortion. Paras Ram may perhaps have given 
false information to the District Magistrate in reply to his questions. 
The point which I have to decide js whether or not there was a 
complaint, within the true meaning of the word, before the District 
Magistrate. In my opinion there was no such complaint. ¿The 
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action of the Magistrate was not action taken under section 202 of 
the Code. It was apparently executive action in the form of a 
departmental enquiry which’ was continued by the further en- 
quiry made under paragraph 383 of the Police Regulations, There 
was no judicial proceedings before the District Magistrate and 
therefore he had no power to take action under section 476, and 
the present applicant is one. of those whose prosecution for 
perjury has been directed, and it cannot be said that he committed 
perjury in the course of a departmental enquiry. No oath ought 
to have been administered to him at all. I would point out that 
throughout the enquiry made by the District Magistrate, he 
nowhere mentioned that he’ was taking action under any specific 
section. If, as the District Magistrate says, the unfortunate police 
officers will not have an opportunity of clearing their character, 
they will have only the District Magistrate to blame for their un- 
fortunate position, though perhaps it is still open to the District 
Magistrate to prosecute Paras Ramefor giving false information. I 
_allow the application, set aside theeorder of the District Magistrate 
and quash the proceedings, : 
Order set aside. 


HAKIM SINGH AND OTHERS 
VEFSUS ° 
EMPREROR®, 
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Criminal Procedure Code (Act V of 1898 )s, 110-~Rule to be observed in cases, RICHARDS, 


under the section by Courts—Revision—Interference by High Court, 


No-hard and fast rule can be laid down as to how cases under section 
110, Code of Criminal Procedure, should be dealt with, but one rule 
may be laid down which is that where proceedings under section r10 are 
taken against a person and he is able to produce witnesses on his behalf 
to speak of his good character, the Court ought to pay particular attention 
to such evidence, Such evidence need not necessarily be believed, but the 
court should find substantial reason for not believing the evidence Before 
it makes an order, 

* Cr. Rev. No, 633 of 1915. 
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Where, therefore, the courts below did not pay proper attention to the 
evidence whìch the accused produced and bound them over under the 
section, Aeld that it was a fit case for interference in revision. 

CRIMINAL REVISION from an order of Rai Radha Rawan 
Bahadur, District Magistrate of Mainpuri. 

Sital Prasad Ghosh and Uma Shanker Bajpai, for the applicants, 

R. Malcomson (Assistant Government Advocate), for the Crown. 


The following judgment was delivered by 

RICHARDS, C. J.—The five appellants Hakim Singh, Dal Singh, 
Gandharp Singh, Hukam Singh and Khem Singh have been or- 
dered to furnish security under section 110 of the Code of 
Criminal Procedure. All five are Thakurs. Hukam Singh and 
Dal Singh reside in one village, the other three‘in another village, 
Hukam Singh and Dal Singh have been represented by Mr. Bajpai 
whilst the other three applicants have been represented by Mr, 
Sital Prasad Ghose. They were separately represented in the court 
below also, I have gone carefully through the evidence on both 
sides, The learned District Magistrate in confirming the order of the 
court below says :=—“ There is no doubt that the Magistrate has 
admitted a great deal of evidence which was quite inadmissible, for 
instance, the evidence of suspicions without any tangible ground 
having been stated for these suspicions also second hand evidence 
or mere hearsay about what some person told’another person and 
that person not being produced as a witness and so forth.” He then 
proceeds to say that in dealing with the evidence for the prosecu- 
tion he will eliminate all such evidence, All the applicants are 
possessed of some zamindari and cultivation, Of course it by no 
means follows that because a man is the owner of some zamindari, 
he is not a ġadmash. At the same time the fact that he has some 
property and position ought to be taken into consideration when 
dealing with a person under the provisions of section 110, The 
evidence in my opinion given in the court of first instance was 
very unsatisfactory and very vague. The statements were made 
against all seven persons who wer then charged in a “lump.” Wit- 
ness after witness says “all these persons are bad characters.” The 
Magistrate ought to see that the witnes$ is really speaking and 
has reaon for speaking against each., If I were trying the case as a 
court of first instance, I hardly think that I would feel justified, on 
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the evidence, in binding the accused over under section 110; at the 
same time I must bear in mind that this is not the Court upon whom 
rests the responsibility of administering the provisions of section 
110; I can only deal with the case in revision. Accordingly unless 
I can find some substantial grounds for thinking that the court 
below has gone astray, I ought not to interfere. In the present 
case I think such grounds do exist. The court below has wiped 
out all the evidence that was given on behalf of Hukam Singh and 
Dal Singh simply because it was of opinion that the Thakurs had 
held a Panchayat in connection with this case. It seems to have 
thought that it necessarily follows that the evidence given in sup- 
port of the good character of the applicants was false because 
it was the result of a Panchayat. No doubt it might happen that 
the Thakurs would take up the case of the accused and come toa 


- 
decision to support them at all*hazards, quite,irrespective of the 


merits. On the other hand it might very well be that the Thakurs 
of the neighbourhood might have season to think that their fellow 
castemen were not being fairly tréated and that all that they did 
was to lend support to witnesses ready to come forward and to 
speak the truth. I have a great dislike to lay down any hard and 
fast rule as to how cases under section IIo stiould be dealt with. 

Each case should be dealt with on its own facts and circumstances. 

I think however one rule may very safely be laid down and that is 
this, Where proceedings under section 110 are taken against a 
person and he is able to produce witnesses on his behalf to speak 
of his good character the court ought to pay particular attention to 
such evidence, I do not mean to say that it should necessarily be 
believed, but the court should find substantial reason for not believ- 
ing the evidence before it makes an order. Badmashes who happen 
to be rich or influential, may of course be able to procure false evi, 
dence as to their charaeter. But speaking generally I think a person 
who really is a notorious .bad character would find considerable 
difficulty in getting a large number of his neighbours to come 
forward and speak to his good character. In the present case after 
carefully reading the judgments of both the courts of §rst instance 
and of the District Magistrate I am of opinion that proper atten- 
tion has not been paid to the evidence which all of the five appli- 
cants adduced. Under the special circumstances of ‘this case I 
think that the order both of the Magistrate and of the District Ma- 
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gistrate should’ be set aside. I accordingly allow the application, 
set aside the order of both of the courts below-and the accused 


will be released if in custody. If they have given security such 


- security will be cancelled. 


Order set aside, 


EMPEROR 
VETSUS 
RAM DAYAL AND OTHERS.® 
Penal Code (Act XLV of 1860), section 379—Crops attached in execution of 
decree—Distraint by landlord—Removal of crops by cultivators—Theft. 5 
Crops were "attached in execution ofa decree against certain tenants. 
The landlord’s agent purported to distrain those crops. The agent had no 
written authority to distrain. e The cultivators then cut and carried away 
the crops :-—= e 
Held, that the cultivators were not guilty of theft to constitute which 
* offence it was necessary to find that the accused “ dishonestly ” took the 
property out of the possession of another person, and the question whether 
the distraint was lawful or not was immaterial. 
CRIMINAL REFERENCE made by F. D. Simpson Esq, Sessions 
Judge of Budaun. 


® ~ 
“R. Malcomson (Assistant Government Advocate), for the Crown. 
The opposite parties were not represented, 


The following judgment was delivered by 


RICHARDS, C, J.—It appears that a decree was obtained against 
certain tenants. The Karinda of the landlord purported to dis- 
train the crops which had been attached in execution of the decree. 
The cultivators then cut and carried away the crops. They were 
charged under section 379 with having committed theft and sen- 
tenced to one month’s rigorous imprisonment each. The learned 
Sessions Judge, on the matte? coming up before him in revison, 
thought that the fact that the -landlord had distrained the crops 
mage this subsequent cutting and taking away of the crops by the 
accused fawful. He considered that this would be so notwithstand- 
ing that the distraint might have been more or less collusive bet- 

* Cr, Ref. No, 757 of 1915. r 
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ween the landlord and his tenants, He therefore thought that the CRIMINAL 
accused were wrongly convicted. The learned Magistrate has ex- rors 
plained that in his opinion distraint having been made by an agent Haennen 
who was not authorised in writing was illegal, and that therefore 

the illegal distraint could not justify the removal of the crop. A 
The learned Sessions Judge points out that the distress was Richards, O.J. 
held to be lawful by the Revenue Court. In my opinion it is unne- 

cessary to decide whether or not the distress was lawful. A landlord 

who has rent due to him is entitled to distrain notwithstanding 

that the result of the distraint may bein whole orin part to defeat 

the execution of the decree. Before the accused could, be found to 


be guilty of the offence of theft it must be found that they dishonest- 


v., 
.RAm DAYAL 


ly took the property ouť of the possession ofanother person. If ? 

the present accused “believed that a legal distraint had been made ~ 

by their landlord and in such belief cutand removed the crop I k e 
do not think that they could besaid to have “dishonestly ” taken = 


- the property out of the possession of any other person. The accus- 
ed of course are entitled to the bengfit of any reasonable doubt and 
I think it may very well have been that the accused in the present 
case honestly believed that the distraint had been made by their 
landlord. I set aside the convictions and sentences passed upon 
the accused. If they are in prison they will be released. If they 
are on bail they and their sureties will be released. 


Conviction set aside. 


KALKA PRASAD 


CRIMINAL 
VETSUS = 
EMPEROR®. 1915 


Criminal Procedure Code (“Act V of 1898), sections 222 (2), 233—Misjoinder September 
of charges—Falsification of accounts and embesslement—Indian Penal 16, 83. 
Code (Act XLV of 1865) sections 409, 477A—Irregularity. RICHARDS, 

The charge against an accused person was that he being a Tahvildar, C.J. 
(an officer whose duty it was to reeeive money) embezzled certain sums 
of money paid on certain dates ina particular month and fifrther that he 
omitted to enter arsrisals, «(a form of tender taken from a person paying 
him money) Nos. 1-120 (covering items other than those embezzled) eith . 
intent to defraud, and wrote on three such forms false numbers with like 
intent. *Cr. App. 635 of 1915, 
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Heid, that the joinder of these charges at one trial was in contravention 
of the provisions of section 222 (2), Criminal Procedure Code and consti- 
tuted an “ irregularity” which vitiated the trial, 

CRIMINAL APPEAL from an order of Babu Ram Chandra 
Chaudhri, Sessions Judge of Banda, 


The facts are briefly as follows :— 


Kalka Prasad the accused was Zahvildar at the Sub-Treasury 
of Fatehpur. He used to receive various sums of money that 
used to be paid in daily by various. persons who had to pay money 
to Government. The money was paid in by means of arsrisals 
filled up by.the applicants showing the amount of money tendered, 
These ararisals were on printed forms in duplicate and the duty of 
the accused was to enter the particulars of arartsal in a daily 
register, to put on the argrisa/ the same serial number as the entry 
in his register relating to it Bore, then to receive the money and 
sign the avertsa/, keep one part and return the duplicate to the 
applicant. . 


The prosecution case was*that on the 4th, 5th and 6th of May 
large sums of money were paid in by several persons by means of 
120 arsrtsals, Exhibits 1 to 120, aggregating Rs. 7,430-3-4 out of 
which the accused only accounted for Rs. 1,548-3-5, leaving a 
deficit of 5,881-15-11. 

Out of thisd eficit, the prosecution selected the amounts covered 
by 49 arsrisals amounting to Rs. 3,991-6%11 and charged the 
accused with criminal breach of trust with respect to this amount. 

_The accused was further charged with falsification of Account 
Books inasmuch as he omitted to enter any of the arzrisals Exhibits 
I to 120 in his daily register and entered fictitious numbers on the 
duplicates of 3 ararisa/s Ex. 17; 18 and 19. 

The accused was committed to take his trial before the court 
of Sessions. 

The charge sheet so far as material was as follows :— 

(a) That you between. the dates 4th to 6th. May received on 
behalf of your employer Rs, 3991-6-11 and committed criminal 
breach of trust with respect to it punishable under section 409, 
Indian Penal Code. F 

(6) *That. you being entrusted on behalf of your employer 
with a Siyaha Bahi fraudulently omitted to enter thereon arzrtsals 
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Exhibits 1 to 120, and put on Exhibits 17, 18 and 19 false num- 


bers, and committed an offence under section 477A, Indian Penal 


Code. Hoy 

The accused was convicted under charge (a) and sentenced to 
seven years’ rigorous imprisonment and convicted under charge (ë) 
and sentenced to three vears’ rigorous imprisonment the sentences 
to run concurrently. He was also fined Rs. 4,000. 

He appealed. 


Peary Lal Banerji (with K.N. Laghate), for the appellant. 


The trial was vitiated by the misjoinder of charges and 
according to the decision of the Privy Council the contravention 
of the provision of section 233 ‘Criminal Procedure Code vitiated 
the whole trial and the question-of prejudice to the accused did‘not 
arise. 

Subrahmania Ayyar v. Ring-Emperor, [1901] I. L, R., 25 Mad., 6r. 

There were two defects in the charge :— 

Firstly.—Charge (4) contravened the provisions of section 234 
inasmuch as more than 3 offences of the same kind had been 
included. The omission to enter ‘each one of the arerisals wasa 
separate offence, as each defalcation was a separate act and 
each omission related to a distinct and separate defalcation. The 
omission to enter the different argrtsals were not parts of ‘the 
same transaction so as to be covered by section 235. It was not 
the case of a seris of false entries with respect to the same 
defalcation but in this case*each omission was a distinct act as 
the acts of defalcation were distinct. The second charge (b) 
therefore really included 120 offences and was bad. It was only 
in the special case of criminal breach of trust that the legislature 
had specially declared that a charge under that section might 
cover several items of embezzlement and yet be deemed to ‘be a 
charge for one offence. The phraseology of section 222 (2) clearly 
showed by the use of the word ‘deemed’ that the legislature was 
merely allowing the lumping together of several items embezzled. 


It did not declare that each embezztement was not a separate offence. 


Section 222 (2) could not be extended to any other offence, eg. 
section 477A. s 3 

Secondly.—The joinder of charges (2) and (b) in the game trial 
was bad, 3° 
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The charge under the criminal breach of trust count was con- 
fined to 49 argrisals and that under the falsification count carried 
all the 120. Even if it be conceded that the embezzlement of 
any item and a false entry to conceal it might be offences in the same 
transaction, yet a false entry with respect to an embezzlement not 
charged was quite another offence and not being committed in the 
course of the same transaction could not be joined with a charge for 
embezzlement of other items. In the present case the embezzle- 
ment of the money covered by the 49 @rsrtsa/s and the omission to 
enter these 49 arzsisa/s might be two offences in the course of the 
same transaction, but this charge (4) went further and included 
the omission to enter other arzrza/s also which was not an offence 
committed in the course of the same transaction as the embezzle- 
ment mentioned above. 

He relied on the following eases :— 

Queen Empress v. Mati Lal, [1899] I. L. R., 26 Cal., 560. 
Emperor v. Fiban Kristo, [1912] I. L. R., 40 Cal., 318. 
Raman Behary v. King Emperor, [1913] 18 C. W. N., 1152. 
Kasi Viswanathan v. Emperor, [1907] I. L. R, 30 Mad, 328, 
Emperor v. Nathulal, (1g02] 4 Bom. L. R.. 433. 

* Lalit Mohan Banerji, (Government Pleader) for the Crown :— 

The accused was not charged with several offences of falsifi- 
cation, but only with one véz. the falsification of the Account- 
Book as a whole. ‘The several items which the accused omit- 
ted to enter were merely evidence of his falsifying the Account- 
Book. A man may strike another 50,strokes, yet it would be one 
offence of beating, just as a man may commit forgery with respect 
to an entire book consisting of many sheets, but yet the offence 
would be one. 

The offences in this case were very similar and were all com- 
mitted with the same object and the several acts were really parts 
of the same transaction. 

The meaning of the expression “same transaction” was dis- 
cussed in 

Queen Empress v, Vasiram, [1892] I. L. R, 16 Bom., 414. 


The foflowing judgment was delivered by 
RICHARDS, C. J.—Kalka Prasad Was charged with offences 


under seetions 409 and 477 (a) of the Indian Penal Code. He was 
sentenced to seven years’ rigorous imprisonment under section 409 
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and to three years’ rigorous imprisonment under section 477 (a) CRIMINAL 
together with a fine of Rs, 4,000, the sentences to run concurrently, tors 
Kalka Prasad has appealed eand it has been argued on his behalf moet 
that there was a misjoinder of charges, contravening the provisions PRASAD 
of section 233 of the Code of Criminal Procedure, which provides 
that (save as therein mentioned) there shall be a separate charge 
for every offence and that every such charge should be tried sepa- 
rately. The charge in the court below against the accused was 
that he being the Zehusddar embezzled a sum of Rs. 3,991-7-11 and 
further that he omitted to enter arsrisa/s Nos. 1-120 with intent to 
defraud, and wrote on three of such arertsa/s false numbers with 
like intent. The allegation is that it was his duty when receiving 
money to take a form of tender from the person paying him-the ‘ 
money. This doctiment is called an arsrisa/, He has to enterin ° 

his book the particulars contained in the arsrisal It is alleged ® 

that in order to cover his defalcations he omitfed to make these 
entries in respect of ararisals Nos. 1-120, and that with like intent — 
he put false numbers on three of these documents. It is contended 

on behalf of the accused that while having regard to the provisions 

of section 222 (clause 2) of the Code of Criminal Procedure, 4t is 

allowable in the charge to state the gross sum which has been mis- 
appropriated, there is no similar provision which permits more than 

three charges under section 477 (a) to be joined together. It is 

contended that the accused, (if the allegations of the prosecution 

are true), committed a separate offence every time he omitted to 

enter the particulars of eadh one of the arzrisa/s in his book. It 

is further contended that the joinder of the count for misappro- , 

priation with the count for falsification is contrary to baw inas- 


V, 
EMPEROR 


Richards, C.J. 


much as the charge or charges under section 477 (a) are connected 
with alleged defalcations more extensive than the charge under 
section 409. Reliance is placed upon the recent ruling of theit 
Lordships of the Privy Council, in which it was held that the 
joinder of charges in contravention of the provisions of section 233 
is something more than an irregularity and vitiates the trial, I 
think the contention has force? Supposing in the present case 
there had only been charges under section 477 (a), it*seems to me 
that there would have ben a misjoinder of charges. The omission 
to enter the particulars of the grsrisa/s in the book of the accused 
was for the purpose of concealing the alleged misappropriation of 
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CRIMINAL a distinct sum in each case. As the law stands only three such 
-1915 offences can be joined and tried at the, same trial. In this respect 
charges under section 477(a) differ from charges under section 409. 


KALKA 
PrasaD Ido not think that section 235 applies. The case was not that 





rekao of making a number of false entries in various books &c to conceal 
Richards one misappropriation, No doubt there was a similarity in the 
ichards, C.J. 5 ns 
acts alleged to have been committed by the accused, and it is 
alleged that the transactions all took place within three days. 
Nevertheless it seems to me that if the accused did what be was 
charged with,'he committed a separate offence on each occasion 
for which he .was liable to a separate conviction and sentence. 
Notwithstanding that I consider that the accused was in no way 
i prejudiced by the way in which'the charges were framed, never- 
ass theless there was in my opinion an illegality “which vitiates the 
. "trial. I accordingly allow the appeal, set aside the conviction and 
sentence and direct that there be a new trial after charges have 
ae been framed according to law. , 
Appeal allowed. Cogviction set aside, Re-trial ordered. 
Civin . DESRAJ (Objector) 
1915 R ; f VErsSUS . 
a SAGAR MAL (Judgment-debtor) AND RAO GIRRAJ SINGH 
anne AND OTHERS (Decree-Holders) * 


RICHARDS, Provincidt Insolvency Act (III of 1907), s. 37—-Lease by insolvent of occupan- 

C P a 

cy holding—Validity of. 

One S. was adjudicated an insolvent on August 1,1914 upon an appli- 
° cation made by him on.May 3,1914. On April 16,1914 he granted a lease 
of certain occupancy holding of his in favour of D. A creditor objected 
to the lease alleging that it was fictitious and the occupancy holdings 
were very valuable. The District Judge annulled the lease applying 
section 37 of the Provincial Insolvency Actand ordered the Receiver to 


surrender the holdings :—~ 
Held, that the order was wrong, as it was the duty of the Receiver as 


well as the court while administering the estate of an insolvent to preserve 
. Rny property which was of value and that the lease was not vitiated by 
_, the provisions of section 37, ` 
* FA. FLO, No. rr3 Gf rors. 


BANERJI, J. 
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First APPEAL from an order of L. Johnston Esq., District 
Judge of Meerut. 


Mohan Lal Sandal and Girdharilal Agarwala, for the appellant. 
Tej Bahadur Sapru, for the respondents. 
The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of an insolvency 
matter. One Sagar Mal was adjudicated an insolvent upon his own 
petition on the Ist of August 1914. His petition of insolvency was 
presented on the 3rd of May previously. A receiver was duly 
appointed who attached certain crops growing on an occupancy 
holding which .belonged to the insolvent. Desraj objected and 
said that the crops were his, Sagar Mal having executed a lease in 


his favour on the 16th of April 1914. He lodged security with the” 


receiver and had the crops released. He then made an application 
to have his money returned to him. Rao Girtaj Singh, one of the 
creditors who had obtained a decgee against Sagar Mal, challenged. 
the validity of the lease, alleging that the lease was fictitious and 
that the value of the occupancy holding was far beyond the tent 
mentioned in the lease, which was the sum of Rs. 260 per annum. 
He further alleged that the insolvent was in actual possession and 
cultivated the land: The learned District Judge in a short judg- 
ment states as follows :—‘“ Under section 37 Act III of 1907, this 
lease shall be deemed fraudulent and void and I now annul it, 
Desraj then has no /ocus standi. He has got the crops and his 
deposit of Rs, 330 is forfeited. I dismiss this objection with 
costs.” Later onthe learned Judge says—“ The recefver will 
arrange to surrender.the insolvent’s occupancy rights and to vacate 
the holding. He should enter into negotiations with Rao Girraj 
Singh for this purpose. The government demand must be secured 
and my ‘official expenses.” It seems tous that the order of the 
District Judge was altogether wrong. In the first place section 37 
had no application whatsoever. This section deals entirely with 
transfers, payments ef cetera made in favour of one creditor by an 
insolvent with a view of giving that particular creditor a preference 
over the other creditors (See marginal note to the section). Jf the 
insolvent in the present case had in truth made a leasé in favour 


of ‘Desraj at a reasonable rent, the transaction would have been a 
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perfectly valid one, The receiver would step into the shoes of the 
insolvent and become entitled to the rent reserved by the lease 
which he would hold for the benefit ef the creditors, Of course 
on the other hand if the court came to the conclusion that the 
lease was a mere blind, that it never was intended that any person 
except the insolvent should cultivate the land, then the crop 
which was attached still belonged to the estate of the insolvent 
and the receiver was entitled to them. It seems tous also that 
the learned District Judge made a great mistake when he directed 
the receiver to surrender the occupancy holding. According to the 
objection taken by Rao Girraj Singh, the occupancy holding was a 
very valuable holding. He goes so far as to say that it would let for 
Rs. 450 a year. It is very difficult to see how the creditors of the 
insolvent would profit by the surrender of this very valuable hold- 
” ing. It is the duty of the receiver and the court when administering 
the estate of an insolvent to preserve such estate as far as possible - 
for the benefit of the creditors. , The last thing desirable would be 
to give up any property that was of value. We allow the appeal 
set aside the order of the District Judge and remand the case to 
him with directions to re-admit it under its original number in the 
file and to proceed to hear and determine the same according to 
law having regard to what we have said above, Costs of both sides 


will be costsin the matter. ° 
> Appeal decreed., Cause remanded, 


e 
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PRAG DAS BHARGAVA AND ANOTHER 
VErTSUS 
DAULAT RAMS, 


Criminal Procedure Code (dct V of 1898) sections 177, 1y9—Wrong measure 
used at Meerut—Discovery of fraud at Agra—Furisdiction—~Indian Penal 
Code (Act XLV of 1865) sections 420, 265. $ 

Two persons were alleged to have induced another to part with money at 
Meerut on the false representation that a barrel contained a certain quantity 
of spirits. At Agra it was discovered that the quantity was less than that 
it was represented to contain. The accused were tried at Agra for offences 
under sections 420 and 265, of the Ipdian Penal Code. 

Held, that the Magistrate at Agra had no jurisdiction, for both the alleged 
offences had been committed at Meerut, and that section 179 of the Code 
of Criminal Procedure did not apply inasmuch as the discovery of the 
fraud after the delivery of the artidle was not a “ consequence which had 


ensued ” within the meaning of the section. 


APPLICATION IN REVISION, against the order of W. Rutledge 
Esq., I. C. S., Joint Magistrate of Agra. 


The facts of the case are as follows :— 

Daulat Ram the. complainant filed a complaint in the court of 
the Joint Magistrate of Agra, charging the accused Prag Das 
Bhargava, Excise Inspector, Meerut and Kundanlal and Ban- 
warilal distillery contractors, Meerut, under sections 420 and 265, 
Indian Penal Code, The allegations made in the complaint were 
that the complainant purchased 319 gallons of liquor from the 
accused at Meerut which was supplied to him there in casks and, 
was paid for there. The casks had the measure of their capacity 
printed on them and the complainant alleged that the accused 
had assured him that the casks did contain the number of 
gallons printed on them. The casks were delivered at the 
Railway station at Meerut to be sent to Agra and the Railway 
receipt was given to the complainant together with a Pass for the 
transport of the liquor. The complainant when he took: deliyery 
of the casks at Agra and received them, found that “one cask 

*Cr, Rev. 787 of 1915. 
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which had capacity of 50 gallons written on it, only contained 
45 gallons of liquor and,the cask jtself could only contain 47 
gallons. He, therefore, filed his corhplaint at Agra charging the 
accused with cheating and using a false measure. 

The accused objected to the jurisdiction of the Agra courts on 
the ground, that the offence, if any, was triable at Meerut and not at 
Agra. The Joint Magistrate overruled the objection by the follow- 
ing order. “I think the case is governed by section 179 Criminal 
Procedure Code. It will therefore go on in this court until orders 
are received from a higher court.” 

The accused applied to the High Court under section 186 
Criminal Procedure Code asking the High Court to declare that 
the offences were not triable at Agra. . 


Peary Lal Banerji, for the agcused. 


According to the complainant the offences of cheating and 
using a false measure were committed at Meerut. The whole 
offence was completed there. .The discovery of the offence at 
Agra did not make any difference. It was not the ensuing ofa 
cohsequence within the meaning of section 179 Criminal Procedure 
Code. The consequence referred to is one which completes or 
modifies the act of the accused. 


A, H. C. Hamilton, fot the complainant. ° 


` This court was not bound to interfere and sections 529 and 531 
Criminal Procedure Code covered the defect, if any. 

The complainant suffered loss when he discovered the offence 
and bug for the loss he suffered he would not be aggrieved. This 
loss occurred at Agra and was a consequence of the act of the ac- 
cused. 

Peary Lal Banerji, heard in reply. ; 

The following judgment was delivered by 

RICHARDS, C. J.—Prag Das Bhargava and Kundan Lal have 
been charged with offences under sections 420 and 265 of the 
Indian Penal Code. It is alleged that the complainant was cheated, 
that is to say thathe was induced -to part with his money at 
Meerut on the false representation that a certain barrel contained 
a certain amount of spirits. Wher the barrel reached Agra it is 
alleged that it was discovered that the barrel did not contain the 
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amount of spirit that it had been represented to contain, The charge 
under section 265 is that the accused used a wrong measure. Un- 
doubtedly if a wrong meastire was used it was used in Meerut. 
The applicants complain that the Magistrate in Agra had no 
jurisdiction to enquire into the case. Section 177 of the Criminal 
Procedure Code provides that every offence shall ordinarily be 
enquired into and tried by a court within the local limits of whose 
jurisdiction it was committed. In my opinion the alleged offences, 
if committed, were committed in Meerut and not at Agra and 
therefore prima facie section 177 applies. Sectidn 179 is as 
follows :—When a person is accused of the commission of any 
offence by reason of anything which has been done and of any 
consequence which has ensued such offence may be enquired into 
or tried by a court within the local limits of whose jurisdiction 
any’ such thing has been done °or any such, consequence has 
ensued, There are several illustrations given to the section. The 
first is “ A is wounded within the local limits of the jurisdiction of 
court H,and dies within the lacal limits of the jurisdiction of 
court Z. The offence of culpable homicide of A may be enquired 
into or tried either by H or Z.” I think it is quite clear fhat 
section 179 does not apply to the circumstances of the present 
case. The accused are not charged with the commission of any 
offence “by reason*of anything which has been done or any conse- 
quence which has ensued at Meerut.” The discovery of the alleged 
fraud at Agra after the goods were delivered cannot be said to be 
a “consequence which has ensued” within the meaning of this 
section. I am quite satisfied that the Magistrate at Agra has no 
jurisdiction. Thé learned Magistrate may be informed of this 
judgment. 

Application granted. | 
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MIAN DIN AND ANOTHER*® 


TUDBALL, J. Public Gambling Aq (Ill of 1867), sections 1 and 3—“ Place”—Interpretation 


CHAMIER, J. 


Tudbali, J. 


—Space enclosed by alow wall of loose bricks, 


Round the sides of a bullock-run in the shape of a semi-circle was raised 
a low walle of loose bricks and within the shelter of this low brick-wall 
gambling took place. The Magistrate acquitted the accused holding 
that the gambling had not occurred at any ‘place’ within the meaning 
of the Public Gambling Act. ° 


Held, that the spot where theegambling had occurred wasa ‘ place’ 
within the meaning of the Act King-Emperor v. Fattoo Mahomed Sher 
Mahomed, 1. L. R., 37 Bom. 651, followed. 

CRIMINAL APPEAL by the Local Government from an order of 
Major V. de V. Hunt, Cantonment Magistrate of Allahabad. 


°A, E. Ryves (Government Advocate), for the Crown. 


R. K. Sorabji, for the accused, 
` The judgment of the Court was delivered by 


. TUDBALL, J.—This is a Government appeal against an order of 
acquittal passed by a Magistrate of the first class in the case of two 
persons Mian Din and Farid-ud-din who were charged with an 
offence under section g of the Public Gambling Act III of 1867. The 
Magistsate passed his order on the finding that the spot where the 
gambling was taking place was not a“ place” within the meaning 
of section I or section 3 of the Act. In section 1 a common gaming- 

“house is defined as any house, walled enclpsure, room or place in 
which cards, dice, tables or other instruments of gaming are kept or 
used for the profit or gain of the person owning, occupying, using or 
keeping such house, enclosure, room or place etc. The spot where 
the gambling is said to have takén place in the present case is the 
lower end of a bullock-run of a disused well on a bit of open land 
whee there are some trees and a small hut. Round the sides of 
the bullock-run, in the shape of a sami-circle, has been raised a low 


* Cr, A. No. 536 of rors. 
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wall of loose-bricks and it is within the shelter of this low brick- 
wall that the gambling is said. to have taken place. The Magistrate 
has passed his opinion that itis not a‘ place’ within the meaning 
` of the Act relying on ruling to be found in the Punjab Records of 
1896, No. 14, and on Queen Empress v. Jagannayakulu(}), He refus- 
ed to follow King Emperor v. Fatioo Mahomed, (®). In our opinion 
the place where the gambling is said to have occurred in the present 
case falls within the definition of the word “ place” in the Act. 
The question -was discussed with some detail in the judgment in 
King Emperor v. Fattoo Mahomed Sher Mahomed (2). In the 
Bombay Act the words are “ whoever, being the owner* or occupier 
or having the use of any house, room or place, opens, keeps 
-or uses the same for the purpose of a common gaming-house,” 
- The only difference between the Bombay Act and the Act which is 
in force in this Province-is that the words “ walled enclosure ” are 
added in the latter. The section runs “ Having the use of any house, 
walled enclosure, room: or place.” e The Bombay Judges in their 
judgment refer to certain English eases in which a decision was 
given in regard to the meaning of the word “ place ” in sections I, 
2and 3 of the English Betting Act which prohibit the use for bet- 
ting of any house, office, room or other place. We agree with them 
that there is no reason to suppose that the word “ place ” in either 
of the two Indian Statutes has any more narrow or restricted mean- 
ing than it has in the English Statute. In Powell v. Kempton Payk 
Race Course Company (8), Lord HALSBURY remarked as follows :— 
“JI think in this respect with RIGBY, L. J., that any place which is 
sufficiently definite, and in which a betting establishment might be 
conducted, would satisfy the words of the Statute.” “LORD ‘JAMES 
of Hereford remarked :—“ There must be a defined area so marked 
out that it can be found and recognised as the “ place ” where the 
' business is carried on ahd wherein the bettor can be found.” In 
the Bombay case the place which was under consideration was a 
piece of open land on which there was neither roof nor wall but 
which was surrounded by houses and was approached by a narrow 
lane. In our opinion in the case which is now before as, the spot 
where the gambling is saidto have taken place was a sufficiently 
defined area so marked out that it could be found and rgcogn®&ed 
(1) [1894] I. L R., 18 Mad., 46. l 
(2) [1913] L L. R., 37 Bom, 651. (3) [1899] A. C. 143. 
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as the place where the business of betting was being carriei on. 
The argument has been raised that the adjective “walled” in Act y 
III of 1867, applies not only to tht noun ‘enclosure’ but also to 
the two nouns ‘room or place.’ With this we cannot agree, It is 
clear that the word “walled” is applied only to the word “ en- 
closure.” It could hardly in common parlance be used with the 
word “room.” We therefore are of opinion that the decision of the 
Magistrate in go far as the meaning of the word “ place” is con- 
cerned is incorrect, and we must therefore set -aside the order of 
acquittal, At the same time the case is one of a very trivial 
nature. The accused have been subjected practically to two trials, 
one in the court below, and one in this Court, and we think that 
the ends of justice have been sufficiently met. We therefore do 
not direct that the accused be again placed upon their trial. 
° Order set aside, 


DHANI RAM AND ANOTHER 


VEFSUS 
EMPEROR.* : 


Evidence—Competency of person of tender years—Indian Evidence Act, (J of 
1872), section 118—Omission to administer oath to a child—Wstness—~Oaths 
Act (X of 1873), sections 6, 13. 

‘The mere fact that a court advisedly refrains from administering oath 
does not render the statement of the witness inadmissible. The better 
course however is for the court to administer the oath whenever it con- 
siders the witness capable of giving evidence. In the case of a child 
of tender years produced as a witness the cburt should examine it after 
being satisfied that the child is intellectually sufficiently developed to 
enable it to understand what it has seen and to afterwards inform the 
court thereof. 

Queen-Empress v. Masu, I. L. R, 10 All., 207, doubted. 

CRIMINAL APPEAL from an order of D, R. Lyle Esq., Sessions 

Judge, of Agra. K 
*Appeal from jail. x 
A, E, Ryves (Government Advocate), for the Crown. 

* Cr. A. No. 663 of 1915, : e 
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The judgment of the Court was delivered by’ 


RICHARRS, C. J.—Dhani Ram and Chotey Lal have been found 
guilty of the murder of Durga Prasad and sentenced to death. 
They have appealed. The second accused is the son of the first 
accused. The deceased was the only son of Sobha Ram a brother 
of the first accused. The first accused had another son called 
Salig who died childless leaving a widow Musammat Deo 
Kunwar. On the 16th August r911 Durga Pragad made a will 
in favour of the second accused leaving him all his property. 
Beyond all question Durga Prasad was most brutally murdered. 
Dhani Ram in the court below admitted the murder and he 
admits itin his petition of appeal. Chotey, however, denies his 
guilt. The case fgr the prosecution is that the motive for the 
murder was to anticipate the succession to Durga Prasad’s pro- 
perty and to prevent him incurridg more debts, mortgaging or 
dealing with his property or cancelling the will. 


[ Their Lordships then proceeded to discuss the evidence 
against Dhani Ram,] 7 


We proceed to consider the case as against the second accused, 
It is improbable that the father would have committed the 
murder alone. If we are correct in the view we take of the 
motive, Chotey had g greater motive than the father. 

A little boy of the name of Ram Rup, aged about six years, 
was examined in the court below. His statement is beyond ques- 
tion of the utmost importancé&. It directly implicates and if believed 
brings home guilt to the second accused. Thereis evidence that 
the boy made the same statement immediately after the murder. 
One of the grounds of appeal was based on the decision in the 
Q. E. v. Maru (1). The objection was that the learned Judge hav- 


CRIMINAL 


Us 
EMPEROR 
i 


Richards, C.J. 


ing “advisedly” refrained from administering the oath to the À 


little boy, his statement is inadmissible. Weare not prepared to 
accept altogether the ruling in the case of Q. E. v, Maru. No 
doubt section 6 of the Indian Oaths Act 10 of 1873 provides that 
(save as in the section provided) every witness shall make an oath. 
Section 13 of the Act, however, provides that no omission to take 
any oath shall invalidate any proceeding or render inadmissjble 
any evidence whatever in orif respect of which such “omission 
(1) [1888] I. L. R., 10 All., 207. 
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took place. We are unable to hold that the mere fact that the 
court advisedly refrained from administering the oath renders the 
statement of the witness inadmissjble. In our opinion a court 
should only examine a child of tender years asa witness after it 
has satisfied itself that the child is intellectually sufficiently devo- 
loped to enable it to understand sufficiently what it has seen 
and to afterwards inform the court thereof. If the court is of 
opinion that by reason of tender years the ‘child is unable to 
do this it ought not only to refrain from administering the 
oath but from examining the child at all, If on the other hand 
the court thinks that the child, though of tender years, is capable 
of informing the court of what it has seen or heard, it is, best that 
the court should comply with the provisions of section 6 in the 
case of a child just as in the case of any other witness, Whether 
or not a child should be examined must depend on the circum- 
stances of the * particular case including of course the nature of 
the evidence he is about to give. It seems to us pretty clear from 
the record that the boy Ram Rup was intelligent. We thought it 
nevertheless advisable to examine the boy ourselves the charge 
béing the grave one of murder. We accordingly had the boy 
produced before us in the presence of the accused, the oath was 
duly given and the witness examined. 

[Their Lordships, then proceeded to disctss the evidence of 
the boy.] i b 

After careful consideration of the gase we are quite ` satisfied 
that’ the unanimous opinion of the learned Sessions Judge and of 
the agsessors is correct. We dismiss the appeal, confirm the 
convictions and sentences and direct that the latter be carried 
into execution according to law. 


a ; Appeal dismissed. 


son 
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JAIKARAN AND OTHERS (Defendants) 
versus ` 


JANKI SAHU AND OTHERS (Plamtifs)® 


Code of Civil Procedure (Act V of 1908), section 110 (2)—Property involved 
over ten thousand in value—Interest of appellant. 


Ten suits were instituted for declaration of ownership in respect of ten 
different plots of land. These plots were sold by ten different sale-deeds 
each of them being for an amount below Rs. 100. The sale-deeds were 
unregistered. The ten suits were tried together, and were valued in all at 
Rs, 27,200. One of the suits was valued at Rs. 5,800, and others at less 
than Rs. 5,000 each. The Subordinate Judge, held that the sales were 
one transaction and as the sale-deeds were unregistered he dismissed the 
suits. On appeal the High Court reversed the decree of the first court, 
Upon an application for leave to appeal to His Majesty in Council, held 
that the decree did not involve, directly or indirectly, some claim or ques- 
tion to or respecting property of Rs. $0,000 or upwards. 


APPLICATION for leave to appeal to His Majesty in Council. 


The material facts were as follows :— 


The plaintiffs brought this suit for declaration that they were’ 


the owners of the land in dispute which they had purchased for 


-less than Rs, 100, fos the purpose of laying out a garden and dn 


which they had spent a large sum of money. The suit was valued 
at Rs. 5,800. Nine other suits (each valued below Rs, 5,000), were 
brought by the same plaintiffs against other vendors and for the 
same declaration in respect to nine other plots. All the ten suits 
were heard together and evidence was recorded only in one of them. 
The Subordinate Judge of Gorakhpur, held that as a matter of fact 
the sale of the ten plots’ was one transaction and the sale being for 
Rs, 470 could only be effected by a registered instrument, There 
however being ten unregistered sale deeds each below one hundred 


he dismissed the suit. The total, value of the buildings on the. 


land was held to be Rs, 14,000. The plaintiffs appealed. One of the 
suits being valued at Rs. 5,860 the appeal- was preferred to High 
Court. The other nine appeals were filed in the court of th¢ Distfict 
*P.C. A. 16 of 1915, 
XJII 137 R 
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Judge. The High Court reversed the decree of the Subordinate 


' Judge, holding that the sale of each plot was a separate transaction 


and the sale was effected by eache vendor as head of his joint 
family. The defendant filed the present application for leave to 
appeal against the decree of the High Court. The grounds were 
that the decision involved question to or respecting property of the 
value of over Rs, 10,000, inasmuch as the plaintiffs had valued the 
ten suits at Rs. 27,200, 


Plaintiffs ‘objected. ' 


M. L. Agarwala, for the appellants. The provisions of section 
110 clause 2 dre applicable and leave to appeal should be granted. 
The ten suits were tried together and were decided by one 
judgment. The dispute relatesto property of*the valué of over 
Rs, 27,000 and the plaintiffs themselves valued the suits at that 
amount. na 

[RICHARDS, C. J. But you are not interested in that property, 
you claim the plots you sold to the plaintiffs. The dispute must 
affect property of the would- be appellant.] 

e The section does not say that the question must involve 
directly or indirectly the claim “of the appellant.” When the 
statute does not put any limitation the courts should not do so. 

Sri Kishan v. Kashmiro, [1913] I. L. R, 35 All.» 445. 

+ Lakshmi Narain Tewari, for the respondents was not called 
upon. 

The judgment of the Court was delivered by 

RICHARDS, C. J.—This is an application for leave to appeal to 
His Majesty in Council. This Court reversed the decision of the 
court of first instance. The value of the suit in the court of first 
instance wasdess than Rs. 10,000, and the value of the proposed 


E appeal to His Majesty in Council is less than Rs. 10,000, The facts 


of the case fully appear from the judgment of this Court, dated the 
23rd of March 1915, and we certainly do not feel in a position to 


‘certify that the case is “otherwise a fit one for an appeal to His 


Majesty in Council.” It is contended, however, that clause (2) of 

section 110 applies, because, although the value of the original suit 

or gf the proposed appeal does not exceed Rs. 10,000, nevertheless 

the decree “directly or indirectly involves some claim or question 

to or respecting property of more than Rs. 10,000.” It cannot for 
à s 
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a moment be suggested that the value of the applicant’s interest is 
over Rs. 10,000, It is, however, urged that the opposite side admit- 
ted in the court below thata very large amount of money has been 
expended on the garden ‘and that therefore the decree of this Court 
affects property of upwards of Rs, 10,000. In our opinion the case 
does not come within the meaning of section 110 clause 2, The 
proposed appellant has no concern whatever with the money which 
the opposite side expended uponthe garden. We reject the ap- 
plication with costs. 


M. L. N. Application rejected. 


EMPERỌR 
VEFSUS 


PANCHU AND ANOTHER.* 


Hoidence—Statement made by prisoner—Information not leading to discovery—~ 
Admissibility. 


It is not all statements made by an accused person connected with the 
production- -or finding of property which are admissible ; those only which 
lead immediately to such discovery are properly admissible. Other 
statements connected with the one thus made evidence, and so mediately, 
but not necessarily or directly connected with the fact discovered are not 
admissible. Reg v. Fora Hasji, 11 Bom. H.C. R., 242, 244, relied on, 

Hence, where a person accused of an offence under section 328, Indian 
Penal Code, pointed out, in the course of the police investigation, a 
dhatura tree and said that he had taken the fruit of it, keld that the 
statement was inadmissible. s 

e 


CRIMINAL REVISION based on a quarterly statement from the 
court of Munshi Muhammad Azim Khan, Sub-Divisional Officer, 
Deoria, 


The following judgment was delivered by 


Knox, J.—Read explanation furnished by the District Magis. 
trate, It appears that in the course of a police investigation ifto 


a charge under section 328 of thé Indian Penal Code the prisoner 
* Cr. Rev, No. 508 of 1915. 


Ld 


ie, Sanu 
Richards, 0.0. 
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CRIMINAL Indrason pointed out a datura tree and said “from this I took 
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the fruit.” The fact of pointing out the dhatura tree and the 


words accompanying it were deposed, to by the witness Ablakh. 
The same witness was allowed to say further:—He (meaning the 
Sub-Inspector) asked Indrason who gave the gur and Indrason said 
he gaveit. “He also said “I gave seed of dhatura.” The Darogha 
said “where did you bring the seed.” He said “there was a tree 
at Chillor Ahir’s Kala.” The Darogha said “come and point out.” 
All of us went,” There can be no doubt whatever that the whole 
of the statement above recited was inadmissible as evidence. No 
fact is deposed to as discovered in consequence of the information 
said to be given by Indrason. If we take it that the fact of the 
dhatura tree was a discovery in consequence of the information 
received from Indrason, then and then only such information as 
related distinct]y to the fact thereby discovered might be proved, 
The fact that Indrason pointed out the tree and said that from it 
he took the fruit is all that related to the fact thereby discovered. 
But, as pointed out by Mr. Justice West in Reg v. Jora Hasji (1), 
7 It is not all statements connected with the production or finding of 
property which are admissible, those only which lead immediately 
tothe discovery of property, and so far as they do lead to such 
discovery are properly admissible. Other statements connected 
with the one thus made evidence, and so mediately, but not neces- l 
sarily or directly, connected with the fact discovered, are not to be 
admitted, as this would rather be an evasion than a fulfilment of 
the law, which is designed to guard prisoners accused of offences 
against unfair practices on the part of the police. For instance, a 
mati says ‘you will find a stick at such and such a place, I killed 
Rama with it.” A policeman, in such a case, may be allowed to say 
he went to the place indicated, and found the stick; but any 
statement asto the confession of murder would be inadmissible,” 
By similar reasoning the evidence of Ram Gobind quoted by the 
learned Magistrate is equally inadmissible as evidence and should 
have been rigorously excluded. Let the record be returned. 
$ (1) [1874] 1: Bom, H. C. R., 242, 244, and 245. 


Record returned, 
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MUNICIPAL BOARD OF ALLAHABAD ... Plaintiff ae 
VEI SUS 1915 
TIKANDARJANG  ... oF o Defendant? August, 8. 
Contract—Sale—Conditions ill aes condition for damages in case of BANERJI J 
resaie—Right to damages. ° RAFIQ, J. 


The plaintiff acquired certain land for making a road and sold certain 
plots on either side of the road under certain conditions which were 
reduced to writing and signed by the parties to this case. One of the con- 
ditions was that the purchaser would deposit 10 per cent. of the sale price 

immediately on sale and in case of non-payment of the balance the deposit e 

would be forfeited. The defendant purchased a plot, deposited one rupee * 

instead of ten per cent and refuged to pay the balance. The plaintiffe 

resold the property and brought this suit for damages. Held that the j 
only remedy the plaintif had was under the contract and in the absence 
of a condition as to payment of damages the only penalty incurred by the 
defendant was the forfeiture of. the ten per cent deposit which he was 
bound to pay. F 

SECOND APPEAL from a decree of S. R. Daniels, Esq., D&trict 
Judge of Allahabad, modifying a decree of Babu Gokul Prasad, 
Subordinate Judge. 

A scheme to ‘open a congested area at Allahabad was started, 
considerable property was acquired and a road was constructed, 
Plots of land on either side of the said road were sold by auction 
and under the conditions of sale 10% of the purchase money was 
tobe deposited by purchasers. Defendant purchased a plot, paid « 
one rupee as part of the earnest money and failed to pay tlfe balance 
within the time allowed under the conditions of contract that he 
would be charged with the loss on the resale. The property 
was sold a second time after due notice to the defendant” and 
was sold at a loss, The present suit was brought for recovery of 
the loss, The court of first instance decreed the suit. On appeal 
by the defendant the lower appellate court modified the decree 
holding that the defendant was liable to pay ten per cent of the 
amount bid by him. The following condition of sale is relevant:— 

8. Ifany purchaser fail to comply with any of these cone 
ditions his deposit shall be forfeited and the vendors shall be at 

#5., A. 506 of 1915.4 
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liberty to resell the lot or lots sold to him either by public auction 
or by contract. . 


The Judge held that only the depbdsit.of 10 per cent was liable 
to be forfeited and the defendant was not liable to anything more, 

Plaintiff appealed. 

B. E. O'Conor, (with him Jawaharlal Nehru for Motilal Nehru). 
Section 74 which provides for penalty: for breach of contract deprives 
us of our remedy ynder the general law. A forfeiture, I submit, does 
not operate as a bar to the vendor’s common law right. Right to 
damages is riot lost merely by laying down a condition as to 
forfeiture of deposit. Case-law in England is limited. Improve- 
ment Trusts are of recent growth in India and few cases on the 
question are to be found in the courts in India. , 


[BANERJI J.—Is not the forfeiture of a deposit a penalty under 
section 74.] . ' 

I submit not, This is a case in which there is a forfeiture but it 
is not the sole remedy which the vendor can avail himself of in 
case of breach. I claim the Idss under the general law under 
whigh a man who suffers loss can claim damages, 


DART says that the vendor may either forfeit the deposit in 
case of failure or resell the property and claim damages even in the 
absence of condition (see page 179; 7th Ed). This has been done 


Howe v. Smith, |1884] 27 C. D., 89, 101. 

Icely v, Grew, [1836] 6 N. and M., 43 R.R., 553. 

Noble v. Edwards, [1857] 5 Ch. D., 378, 
is a casę in point The judgment was reversed in appeal but upon 
another ground and the decision of the single Judge is a pronounce- 


_ ment worthy of consideration. 
7 NgGour’s Transfer of Property Act 4th Ed 619 relies upon this 


case and also on 
Soper v. Arnold, [1887] 35 Ch. D., 384. 
Provisions of section 74 were considered by the Madras High 
Court which holds that that secti$n does not apply to cases of 


forfeiture. 


Manian Patter v. Madras Ry, Co, [1g0sf I. L. R., 29 Mad., 118. 
The right to resale gives a right fo damages in case of loss an 
resale. i, S 
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Levy v. Stogden, [1898] 1 Ch. 478, 

Levy v. Stogden, [18991 1 Ch. 5, 7 
Cornwall v. Henson, [190Q] ‘2 Ch. 298, 
Wallis v, Smith, 1882] 21 Ch. Du 243. 


Tef Bahadur Sapru, for the respondent. 


The parties must be governed by the written contract and that 
contract is absolutely silent as to the right to recover damages on 
the resale of the property. The conditions of saje were drawn up 
by an eminent barrister and regard being had to the formality of 
the document it should be strictly construed against the Trust, 
It is not the case that the right to recover such damages in the 
case of moveable property is known to common law, The passage 
in Dart on Vendors relied on by the other side does not contain a 
correct statement of law. The English cases referred to by Dart 
in his foot note do not bear out the statement of law. Williams 
on Vendors and Leake on Contracts 6th Ed. 711 state the effect of 
those cases correctly. There is no ease which goes the length to 
which the plaintiffs wish the couré to go. In every English case 
cited by the other side there was an express clause providing for 
recovery of damages for resale which is not the case here. The 
case of Jcely v. Grew was not a case of damages accruing on 
resale and is no authority in support of the plaintif. Besides 
there was an express clause providing for recovery of damages, 
on resale. Even if the rule of common Law is otherwise it should 
not be applied in India because while section 107 of the Contract 
Act gives a right to the vendor to recover the difference between 
the price of the first sale and that of resale of goods there is no such 
section in the Transfer of Property Act which applies to imnfovable 
property. I further submit that it is a case governed by section 
74 of the Contract Act. The case in 29 Mad. is not a cas 
directly in point and dát overlooks the, fact that under section 
74 as amended by Act VI of 1899 the parties may treat the 
deposit itself as penalty. In the present case clause 8 of the 
conditions of sale is that the deposit shall be forfeited if the sale is 
not concluded and the vendor can resell. This provision is in the 
nature ofa penalty and there being no other provision for further 
damages all the trust is entitled to claim is the deposit mpney 8nd 
nothing more. He then discussed the cases cited by the appellant, 


B, E. O'Conor, was heard in reply. 
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The judgment of the Court was delivered by 


BANERJI, J.—The suit eut of which this appeal has arisen was 
brought by the Allahabad Improvement Trust, represented by the 
Municipal Board of Allahabad, under the following circumstances, 
For the improvement of the town of Allahabad a road called 
the Hewett Road was opened out and land was acquired under 
the Land Acquisition Act. Portions of the land so acquired, not 
used for the road,ewere sold by auction under certain conditions set 
forth in a document which was signed by the Chairman of the 
Municipal Board and the persons bidding at the auction sales. The 
defendant purchased a plot of land for Rs. 3,900 ; he made adeposit of 
Re. 1 only and did not pay the balance of the price, The Municipal 
Board after issuing notice to the defendant, resqld the land. The 
amount realized at the resale was Rs.875. The present suit was 
accordingly brought to recover ‘the difference, namely, Rs. 3,024 
from the defendant. The court of first instance decreed the suit, 
Upon appeal thelearned District Judge, modified the decree of 
that court and passed a decree in the plaintiff's favour for the amount 
of deposit which the defendant was bound to make under the terms 
of the contract. In our opinion the whole case turns upon the true 
construction of the provisions of the instrument called, “ the Con- 
ditions of Sale,” which was the contract between the parties to which 
we have referred above. Clause 4 of this document provides that 
“ each purchaser shall immediately after the salespay into the Muni- 
cipal Office, Allahabad, to the credit pf the Allahabad Improve- 
ment Trust, a deposit of 10% of his purchase money and shall sign 
an agement in the form subjoined and shall pay the residue of 
the purchase money to the vendors within a period of nine months 
from the date of the sale, and on payment of the said amount the 


Purchase shall be completed.” Clause 8 provides that “if any pur- 


chaser fail to comply with any of these ‘conditions, his deposit 
shall be forfeited and the vendor shall be at liberty to resell the 
lot or lots sold to him either by public auction or by contract.” As 
we have stated above, the deposit required by rule 4 was not made 
nor was tht residue of the purchase money paid within the term 
fixed. There was thusa failure to comply with the conditions 
lai? down in the document, and the provisions of clause 8 could 
be enforced. As we understand that clause, it gives the vendor 
the right to resell the lot but the penalty which it provides is, the 


¢ 
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forfeiture of the deposit which the purchaser was bound to make. 
The Municipal Board, upon the purchase being made by the 
defendant, was entitled to obtain from the defendant the deposit 
of 10% of the purchase money. This amount they were entitled 
to recover under clause 8, as soon as a breach of the conditions of 
the document was committed. They also acquired the right to 
resell the property but under clause 8 the right to resale did not 
carry with it a right to recover damages sustained by reason of any 
deficiency arising in the amount of purchase money realized by 
the resale. The parties must be bound by the contract which they 
entered into, and we have to consider what their intention was 
when clause 8 was inserted inthe document. If it had been in- 
tended that upon failure to perform any of the conditions of the 
sale, the vendee would be liable to pay-damages arising upon a 
resale, one would have expected that such a condition would find 
place in the document. The absence of such a condition’ leads to 
the inference that the only penalty incurred by the vendee is the 
forfeiture of the 10% of the purchase money, which he was bound 
to deposit. In this view the English cases and other authorities 
cited before us have no bearing on this case and need not be cen- 
sidered. In our opinion the decision of the lower appellate court 
is right and this appeal must fail. We accordingly dismiss it 
with costs. . . 
M. L. N. Appeal dismissed. , 


MIIT 138 R 


CIVIL 


1915 
MUNICIPAL 
BOARD OF 
ALLAHABAD 
v. 
TIKANDAR 
JANG 


Banerji, J. 


1084 j HIGH COURT . [A La J. R. 


. x Ld 
Civil MUNNI KOER (Plaintif) 
1915 versus 


November, 5. MADAN GOPAL (Defendani)* 
(ENR Sale, in favour of minor—Validity of—Transfer of Property Act (IV of 


RICHARDS, 
C.J. 1882), ss. 5, 6 (kJ, 7, 54, 127. 
RAFIQ, J. There is no provision in the Transfer of Property Act under which a 
minor is incapable of being a transferee of property. 
2 Hence, where a sale-deed of a house was executed in favour of a minor 
z for which consideration had passed, but possession not having been de- ` 
Š livered a suit was brought to recover possession of it, keld that as soon 
7 as consideration was paid and conveyance executed, the plaintiff minor 
o was entitled to obtain possession. 


APPEAL under section 10 of the Letters Patent from a judgment 
of Mr. Justice Piggott (13 A. L. J. R., 185) confirming a decree of 
B. J. Dalal Esq., District Judge bf Benares, who confirmed a decree 
of Pandit Rup Kishan Aga, Munsif. l 


Claim for recovery of possession. 
The court of first instance dismissed the claim, 
The lower appellate court confirmed the décree. 


"The facts are fully set out in the judgment of 


‘ PIGGOTT, J. See 13 A. L, J. R, 185. 


The question in issue was whether a sale effected in favour of 
a minot was valid. Š 


Plaintiff appealed. 


NUS. M. Suleman, for the appellant—Conveyance is something 
more than a contract;as soon as the sale-deed is executed the 
transaction passes from the domain of contract into that of con- 
veyance. Now contracts are governed by the Contract Act which 
requires mutuality ; but conveyanées are governed by the Transfer 
of. Property Act. Section 5 defines.transfers and it does not 
necessarily require anything to be done by the transferee before 
the transftr is complete. . 

' *L. P. A. No. 32 of i915. 


S 
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Section 7, Transfer of Property Act requires that a transferor CIVIL 
must be a person competent to contract ; whereas section 6 (A) 1915 l 
contains no such reduirement in case of a transferee ; it only says ..—™ 


that he must not be legally disqualified from being a transferee. el 
Now there is no-provision of: law which legally disqualified a MADAN 


minor from being a transferee.. Section 136, Transfer of Property GOPAL 
Act shows the kind of persons who are so disqualified, and a 

minor is not included therein. On the other hand section 127 
expressly shows that a minor can bea donee. ° - 


Section 54 which defines sale does not require aifything to be 
done by the vendee before it is complete hence competency to 
contract cannot be essential. . 

In the case relied upon by PIGGOTT, J. vís., 

Navakotti Narayana V. Logalinga, [1909] I. L. R., 33 Mad., 312, 
it seems that the minor had promised to pay thee price and hence 
it must be said that there was no mutuality. The Privy Council 
case of $ 

Mahori Bibi v. Dharmodas, [1903] I. L. R., 30 Cal., 539, 
does not apply as it was a case of contract. The cases in pointere 


Raghunath Baksh v. Haji Sheikh Mahomed, [1915118 O. C., r15, XVIII 
Ind. Cases pp. 45, 


Sheikh Bahaluddin v, Rafagat Husain, [1911] I. L. R. 33 All, 657. 

A minor therefore it is submitted can be a transferee. 

Here it has beef found that the father of the minor paid the 
money by cheque. . 


A. P. Dube, for the respondent.—The original finding of the - 
District Judge in this case was, and his finding on remand has 
_ been, that the sale was negotiated by the minor herself through- 
out, The case has all along been dealt with on that footing 
See 13 A. L. J., p. 185 at p. 187. 

Upon the issue as to whether consideration did actually pass, 
the finding has been returned in the affirmative. The fact that 
the learned District Judge says that the father paid the money by 
cheque cannot be allowed to distirb his previous findings, because 
this was not the issue sent down on remand. 

[RICHARDS, C. J.—We ‘are quite willing to deal with the case 
on the assumption that the sale was negotiated and completed 


by the minor and that the money was the minor’s.] 
e r a 
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The Privy Council in 

Mohori Bibee v. Dharmodag, [1903] 1L le R., 30 Çal, 539, 
has distinctly held that a contract by’a minor is void and not void- 
able. No distinction can be drawn between contract and a convey- 
ance. A conveyance is nothing but an executed contract. Con- 
veyance is that portion of an executed contract in writing which 
actually purports to convey property from the seller to the buyer. 
The transactiorm as evidenced by the sale-deed is a contract 
of sale and the actual clauses conveying property cannot be 
treated as something entirely different from the executed con- 
tract as put down in the deed. Those clauses cannot be taken out 


of their setting. 
[RICHARDS, C. J.—Is the deed signed by both parties ?] 


No. But a mortgage deed js not signed by both parties yet it 
was in Mahori Bibi’s case dealt with as a contract, 

[RICHARDS, C. J—There the mortgage was made by the 
minor, and a minor is incapable of conveying his property ; but 
they nowhere say that a minor is incapable of being a vendee 
or transferee of property]. 

A minor may take by gift which is a unilateral transaction but 
asale pre-supposes both offer and acceptance by a minor being 
a bilateral one. i 

. The Privy Council were dealing with a mortgage under the 
Transfer of Property Act but on consideration of sections 4 and 7 of 
that Act held that the matter must be*decided in accordance with 
the provisions of the Contract Act. Ifa minor can enforce a contract 
we get back to the old state of a voidable contract, Conveyance 
is not different from contract. See Blackburn on Sale, Preface and 
pages 129,130,131. The same distinction between a contract to 

and contract of sale is maintained by the Transfer of Property 
Act, section 54. 

In Mir Sarwarjan’s caseg A, L. J. R. 33, a sale was made in 
favour of a minor, The manager had intervened and actually 
paid the consideration, But their Lordships held that the minor 
could not get specific performance because there was no mutuality, 
Thijs case is nothing but a case of specific performance, A contract 
was entered into which purporteel to pass title and possession, 


The minor claims possession in virtue of the title so passed 
. 6 
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When the contract goes everything founded upon it or resulting 
from it ought to go. 


Trevelyan in his book og Minors says that the effect of the 
Privy Council ruling is that no effect could*be given to the trans- 
action at the instance of either party. 


I rely on the reasoning of I. L. Rọ, 33 Mad, 312 and on the 
reasoning of the learned single Judge of this Court, 


The judgment of the Court was delivered by 
RICHARDS, C. J.—By our order dated July 9, 1915, we referred 
an issue to the court below. The finding on this issue has now 


been returned. We think it desirable very shortly to refer to the 
nature of the suit. The plaintiff is the daughter-in-law of the 


MUNNI 
KOER 


Y. 
MADAN 
GOPAL 


Richards, C.J, 


defendant. The suit is a suit to recover possession of a house. The | 


house admittedly belonged at one time to thadefendant. The 


house was under attachment in execution of a decree against the 


defendant. Before the sale a deed of transfer was executed by 
the defendant in favour of the plaintiff. She was his daughter-in- 
law and her husband (the son of the defendant) was then alive. 
It was alleged on behalf of the plaintiff that she paid the purchase 
money of the house and became the purchaser. It was alleged on 
behalf of the defendant that the whole transaction was fictitious 
and that no consideration of any kind ever passed. As the result 
of the finding of tle court below on the issue we referred, it is now 
established that the money was really paid by the father of the 
plaintiff at the time of the attachment and was duly: received by 
the defendant. There can be no doubt (whether the money 
actually belonged to the plaintiff, or belonged to her father), that 
the purchase was intended for her benefit. The question is whe- 


ther under these circumstances the plaintiff was entitled to M 


possession of the property, it being borne in mind that at the da 


A 4 — 
of the deed of transfer she was under age. It is contended © ~ 


behalf of the defendant that the contract for sale of the house 
was absolutely null and void andthe decision of their Lordships of 
the Privy Council in the case of Makori Bibi v.eDharmodas 
Ghose (1) and also the case of Navakotti Narayan Chetty v. Loga- 
linga Chetty (?) are relied upon. On the other side fhe case of 

(1) {1903] I. L. R, 30 Cal., 539. (2) [1909; I. L. R, 33 Mad,, 312. 
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Ulfat Rat v, Gauri Shankar (1) and also the case of Raghunath 
Baksh v. Haji Skeikh Muhammad Baksh(2) are relied upon. Sec- 
tion 5 of the Transfer of Property Açt defin transfer of property 
as an act by which a living person convéys property to one or more 
other living persons, or to himself and one or more living persons. 
Section 6 (clause 4) of the same Act sets forth the class of transfers 
of property which cannot be made. It does not state that a transfer 
cannot be made to a minor. Section 7 provides that every person 
competent to coritract and entitled to transferable property is com- 
petent to transfer such property. Nowhere in the Act is it provided 
that a minor is incapable of being a transferee of property, and 
asa matter of practice we are well aware that transfers of immovable 
property are every day made to minors. Section 127 by necessary 
implication shows that a person who is not cofhpetent to contract 
may be the donee of immovakle property, and that even in the 
case of property burdened with an obligation if after he has become 
competent to contract and aware of the obligation he retains the 
property he becomes bound. ft seems to us that the argument on 
behalf of the defendant amounts to this that the present suit to 
recover possession of the house must be regarded in exactly the 
same way as if the plaintiff was bringing a suit for specific per- 
formance ofa contract. In our opinion it ought not to be so re- 
garded. It could hardly be said if it was shown beyond all doubt 
that the father of the plaintiff entered into a contract for the sale 
of this property and instead of taking the conveyance himself had 
directed the vendor to execute the *conveyance in favour of his 
daughter, that she would not be entitled to recover possession. 
This im all probability was exactly what happened in the present 
case but even if we assume on behalf of the defendant that it was 
the girl herself who entered into the contract and that it was her 

caey which was paid to the defendant, it can make no difference, 
As soon as the defendant received the purchase money and execu- 
ted the conveyance the plaintiff became entitled to the posses- 
sion of the property. Very different considerations would arise If 
after having agreed to sell the “property the defendant before 
receiving the price had refused to execute a conveyance and the 
plaintiff was driven toa suit for specific performance, In such 
case the ‘plaintiff would have to*set up the contract. In our 

©) [1911] I. L. Re 33 All, 657. (2) {1915} 18 O. C, 115. 


VOL, XIII] 3 HIGH COURT 1089 


opinion the decision of the court below and also of the learned 
Judge of this Courtwere not correct. We accordingly allow the 
appeal, set aside both the-decrees of the courts below as also the 
decree of the learned Judge of this Court and decree the plaintiff's 
claim with costs in all courts. 


M. L N. Appeal decreed. 


7 PURAN MAL (Defendant) 
7 VErSUS 
TARIF AND OTHERS (Platntiffs).# 

Code of Civil Procedure (Act V of 1908), *Or. XLII, Rule 1, s. 105 (1)-Order 
setting aside an ex parte decree—Order not “ affecting the decision of the 
case’—Limstation Act (IX of 1908), Article 141— Onus of proof. 

One Musammat Hukmo, a Hindu widow, transferred certain immovable 
property in 1888 to one Shibba. Shibba transferred a portion of it to 
Puran Mal on May 16, 1896. The reversioners sued to recover possessjon 
from Puran Mal and the heirs of Shibba on the ground that Hukmo died 
a year before the institution of the suit. The suit was in the first instance 
decreed ex parte, Puran Mal then applied to have that decree set aside and 
it was set aside. The Court of first instance dismissed the suit as barred 
by limitation. On appeal it was held that the court of first instance ought 
not to have set aside the ex-parte decree and that the heirs of Shibba hav- 
ing in their written statements admitted that Musammat Hukmo died 4 
years before suit, the suit was not time-barred :— 

Held, (1) that the propriety of the order setting aside the ex-parte 
decree could not be questioned in appeal from the decree in the suit and 
section, 105 (1), Code of Civil Procedure, did not apply. 

(2) That the admission in the written statement by the heirs of Shibba 
was no evidence against Puran Mal and the onus lay on the plaintiffseto 
prove that they had a subsisting title at the date of the institution of the 
suit. 

SECOND APPEAL from a decree of L. Johnston Esq., District 
Judge of Meerut, reversing a decree of Babu Kalka Singh, Addi 
tional Subordinate Judge. 

The facts of the case are fully stated in the judgment. They 
were shortly as follows. One Musammat Hukmo transferred the 
whole property in her possession by a sale-deed dated 7th July 

. .* S. A. 1080 of 1914. 
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CiviL 1888 in favour of her brother, Shibba, Shibba sold a large portion 


tors to the defendant No, ‘I appellant by a sale-dged dated 16th May 
PURAN MAL 1896. The remaining part of the property was on the death of 
v. Shibba taken possession of by his widowed daughters-in-law, who 


TaRIF were defendants 2 and 3 in the case, The plaintiffs brought this 
suit on the allegation that the property belonged to Musammat 
Hukmo’s husband, and she had a mere Hindu widow’s interest 
therein, that the, sale by her in favour of Shibba was without legal 
necessity and was not binding on the plaintiffs reversioners, that 
Musammat Hukmo died about a year prior to the institution of the 
suit, and the plaintiffs prayed for proprietary possession of the 
property. On the date fixed for the settlement of issues the 
defendant appellant did not appear, and the sujt was heard ez-parte 

e as against him. Defendants 2 and 3 filed a written statement in 

i which they stated that Musammat Hukmo had died not one but 

four and a quarter years prior to the institution of the suit and 
they pleaded that the sale toe Shibba by Musammat Hukmo was 
for legal necessity. On the date fixed for final disposal, none of 
the defendants having appeared the suit was heard ev-parte 
against them all, the plaintiff had the date of the death of Musam- 
mat Hukmo in the plaint amended, and the suit was decreed, 
Subsequently the defendant-appellant applied to have the decree 
ex-parte set aside and the decree ex-parte was set aside by the 
learned Subordinate Judge. The defendant-appellant then by his 
written statement raised various pleas, one being, that, Musammat 
Hukmo having died more than 12 years prior to the date of the 
institytion of the suit, it was barred by limitation. On this issue 
the court of first instance found in favour of the defendant and 


aan eis the suit. 
«a On appeal by the plaintiffs, the learned District Judge held that 


the decree ex-parte as against the defendant appellant ought not to ` 
have been set aside, On the question as to the time of the death 
of Musammat Hukmo, he held that the evidence on both sides was 
unsatisfactory, that the statement on this point in the written 
statement filed by defendants 2 and 3 was the only untainted piece 
of evidence on the record, and accepting it as true, he held that 
Musammat Hukmo having died fgur and a quarter years prior to 
the institution of the suit, it was within time, and having found on 
other issues in favour of the plaintiffs, he decreed the suit, e 
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Defendant No. 1 appealed. 


Kailas Nath Kju (with him Te? Bahadur: Sapru), for the 
appellant, submitted that’the lower appellate court had no jurisdic- 
tion to go behind or to question the propriety of the order setting 
aside the decree ex-parte. He cited 

Gulab Kunwar v. Thakur Das, i1902} 1. L. R., 24 All., 464, 
Tasadduq Husain v. Hayatunnissa, [1903] 1. L. R., 25 All., 280, 
Kunja Malv. Gauri Shankar, [1905] 3 A. L. J. R., 30. 
The contrary view taken by KARAMAT HUSAIN J, in 
Nand Ram v, Bhopal Singh, {1912} I. L. R., 34 All, 592, 
was wrong and entirely opposed to a long course of decisions in 
this Court. 


- 


On the question of limitation, he submitted that the written 


statement filed by defendants 2,and 3 was no evidence at all as ° 


against the appellant. All thé other evidence*adduced by the 
plaintiffs having been found by the lower appellate court to be 
unsatisfactory, the suit ought to have been dismissed inasmuch as 
they had not discharged the onu8 of proving that the widow had 
died within 12 years of suit. He referred to article 141 of ethe 
Limitation Act, and - 

Venkata Hanumanulu Garu v. Lachchamma, 14 Mad. L. J., 464. 


The finding of fact being entirely based upon inadmissible 
evidence, was not binding on this Court in second appeal. 

Baldev Ram Dave (for Sundar Lal), for the respondents, sub- 
mitted that the order, setting aside a decree ex-parte being a non- 
appealable order could, under section to5 of the Civil Procedure 
Code, be challenged in an appeal from the final decree. He relied 
upon 

Nand kam v. Bhopal Singh, [1912] I. L. R., 34 All, 592, 

and the authorities there cited. He further submitted that ¢he ` 
written statement of defendants 2 and 3 being a statement made 
on oath could be read in evidence, like an affidavit, against 
all parties. . 

Kailas Nath Katju, was not Weard in reply. 


The judgment of the Court was delivered by 

RICHARDS, C. J.—-This appeal arises out of a suit brgughts by 
an alleged reversioner against tfe transferee of a deceased Hindu 
widow. The courtof first instance dismissed the plaintiffs suit, 
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The lower appellate court reversed the decree and decreed the 
plaintiffs’ claim. . A s 


e 
The widow was one Musammat Hukmo, She made an alien- 


-ation of the whole property as far back as the year 1888 in favour 


of one Shibba. Shibba on the 16th of May 1896 transferred part 
of the property so alienated to him to the defendant Puran Mal. 
The court of first instance found that Musammat Hukmo had 
died some eightetn years before the institution of the suit giving 
somewhat cogent reasons for its findings. The lower appellate 
court found the utmost difficulty in believing the plaintiffs story 
as tothe date of the death of Musammat Hukmo, It appears 
however that when the present suit was first instituted in addition 
to Puran Mal the two daughters-in-law of Shibba were made 
parties, The plaintiffs in their.plaint had alleged that Musammat 
Hukmo had died a year before the institution of the suit. The 
two lady defendants in their written statement had said that 
Musammat Hukmo died 44 years before the institution of the suit. 
The ladies do not appear to have taken any further step of any 
kid in defending the suit, and in the first instance it was decreed er- 
parte, Puran Mal subsequently applied to have the er-parte decree 
set aside and was successful. The learned District Judge after 
stating that he does not. believe the plaintiffs’ evidence as to the 
date of the death of Musammat Hukmo proceeds as follows :-— 
“ The fact that Musammat Misri and Musammat Manno said ori- 
ginally that Hukmo died four years” ago istomy mind the one 
piece of untainted evidence in the whole case and I would be 
prepared to accept it. By their admissions Musammat Misri and 
Musammat Manno stood to lose that portion of the property of 


~ “Har Narain, held by Musammat Hukmo, which she had passed to 


SBibba.” . 


It is certainly somewhat suspicious that the Musammats who 
never fought out the case should have been so particular as to 
allege the date of the death ofeMusammat Hukmo.. It is also 
somewhat temarkable that the plaintiffs at once accepted the date 
and had their plaint amended. The ‘two Musammats had abso- 
luœly nothing to gain by puttingin their written statement that 
Musammat Hukmo died 44 years before the suit. It could not 
have helped them in any way in making a defence to the esuit., 
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Their motive for making the statement is very obscure unless 
they intended to helg the plaintiffs. Why the plaintiffs should have 
amended their plaint when they were getting an ex-parte decree is 
also not very clear. However in our opinion the statement made 
by these ladies in their written statement was not evidence against 
Puran Mal. The-ladies were not called as witnesses. It is clear 
therefore that ifthe statement of the ladies be excluded, in the 
opinion of both the courts below the plaintiffs fgiled to prove the 
death of Musammat Hukmo within twelve years of the institution 
of the suit. The onus undoubtedly lay upon the plaintiffs of 
proving the death of Hukmo within twelve years $o as to show 
that they had a subsisting title at the date of the institution of the 
suit. The learned District Judge has however decreed the plain- 


tiffs’ claim on the ground that the trial court ought never to have | 


set aside the ex-parte decree. In our opinion the question of the 
propriety of setting aside the er-parte decree was a matter which 
could not be considered by the learned District Judge in appeal. 
No appeal is given by the Codeefrom an order setting aside an 
ex-parte decree. It cannot be taken exception to later on ina 
regular appeal because it did not affect the merits of the case. 
This has been repeatedly held by this Court. In our opinion the 
decree of the court of first instance was correct and ought to be 
restored. We accordingly allow the appeal, set aside the decree 
of the lower appellate court, and restore the decree of the court of 
first instance with costs in all courts. 
K. N. K. Appeal decreed. 
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e z l 
CNIT MATHURA PRASAD (Defendant) 
1915 VEYSUS 
November 1. KARIM BAKSH AND ANOTHER (Plaintiffs)* 





PIGGOTT, J. Hasement—Customafy right—Right of burial—Mahomedans claiming right 
to bury their déad in a certain locality. 


Where certain Mahomedans, residents of a certain village, brought a 
suit to enforce their right to bury their dead in a grove on the ground 
that the right to do so had existed in favour of themselves and their families. 
Held, that the right of burial claimed by’ the plaintiffs was not an ease- 
ment but a “ customary right in the nature of an easement.” 


LJ 
. Mohidin v. Spivlingappa, I. È. R,, 23 Bom., 666, referred to. 


SECOND APPEAL from a decree of Maulvi Mubarak Husain, 
Subordinate Judge of Meerut, tnodifying a decree of Pandit Sham- 
bhu Nath Dube, First Additional Munsif. 

Claim for declaration of right. 


The court of first instance decreed the claim in part. ` 


The lower appellate court modified the decree. 


Defendant appealed. 


` M. L. Agarwala and Benoy Kumar Mukerj for the appellant. 
Peare Lal Banerji, for the respondents. 


The following judgment was delivered by 


Piggott, J. PI@GOTT, J.—-The facts out of which this appeal arises may be 
stated as follows :— 


~ The plaintiffs arid the pro forma defendants are Muhammedan 
residents of a certain village, The defendant appellant is a Hindu, 
a Mahajan of the same village. The dispute relates to a certain 
plot of grove land therein situated, 


The ancestors of the plaintiffs and of the pro forma defendants 
held this guove as tenants. They executed a series of deeds pur- 
porting to transfer whatever rights the possessed therein to the 

ə defęndant, A dispute having broken out between the parties, the 
present suit has been brought by the plaintiffs to enforce a right, 
* S. A. No. 1434 of 1914, 
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alleged to exist in favour ofthe family of which the plaintiffs 
and the pro forma ma are members, to bury their dead 
in the said grove. 


The court of first instance apparently found that such a right 
did exist in favour of the family to which the plaintiffs belong, but 
that this right extended only to a small portion of the grove in 
dispute. The learned Munsif however proceeded to grant the 
plaintiffs a declaration which was so cautiously vorded that it is 
difficult to conceive what use it could have been to them; it is 
consequently not surprising that the defendant did not appeal 
against it. The plaintiffs appealed, and there was no cross-objec- 
tion filed by the contesting defendant. It is only by reference to 
the judgment of thé lower appellate court that one can ascertain 
whether he sought to support the decree of the court of first 
instance on any of the points which had been dectded against him, 
It does not appear to me that he did so, 


The first issue as framed by thẹ ‘learned Subordinate duane in 
appeal was in these terms :—“ Have the plaintiffs a right to bury 
their dead in the whole area of the disputed grove, or only. in the 
particular portion of it specified in the lower court’s decree ?” 


The point has not been taken in second appeal that the frame 
of this issue begs the questions in dispute, or any of them, in favour 
of the plaintiffs. The learned Subordinate Judge, in spite of the 
curious frame of the first court’s decree, apparently understood 
the learned Munsif to have found in favour of the plaintiffs that 
they had a right to bury their dead in a certain portion of the 
disputed area, and he considered only whether that right did or 
did not extend over the whole area in dispute. If exception had 


been taken to this in the memorandum of appeal, I should havee 


felt strongly disposed to remit an issue for a further finding, "As 
the case for the appellant was put to me in argument, the notion 
that the lower appellate court had assumed any point against him 
without deciding it was expressly disclaimed. I was invited to 


consider that, in spite of the frame of the’ issue, the learned Sub- 


ordinate Judge had in fact® decided both points, víg, that there 
existed in favour of the plaintiffs a right to bury their dead ifthe 
land in dispute and, secondly, that this right extended over and 
appřed to the whole of the disputed area. . 
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Of the pleas taken in the memorandum of appeal before me 
those embodied in the 2nd, 3rd and 4th paragpaphs may at once be 
rejected. In the 4th paragraph a pofnt of law is sought to be rais- 
ed which was not taken in either of the courts below, and I do not 
think it is a question which I should permit to be raised at this 
stage. 

The contention put forward in the second paragraph would 
seem to be that aright to use land for the burial of the dead can 
only exist to the extent of placing one dead body on the top of 
another, ze, to a specific area already occupied by corpses previous- 
ly interred. ‘This seems to me obviously unsustainable. Nor does 
the fact put forward in the third paragraph, that the greater portion 
of the plot in dispute has been kept under cultivation by the appel- 
lant, seems to me in itself any reason for interfering with the dec- 
ree of the court below. It is quite conceivable that the plaintiffs 
might have a right to bury a deceased member of their family on 
a particular spot, even though the surface of the ground at that 
point might be under cultivation by the defendant so long as it 
wag not required by the plaintiffs for purposes of burial. The 
main contention in support of this appeal is that embodied in the 
first paragraph of the appellant’s memorandum, As stated, the 
plea taken is that there cannot be any easement in law “ for bury- 
ing the dead in a case like this;” I do not altogether understand 
what is meant by the words “in a case like this,” but the argu- 
ment as laid before meis based on ,the provisions of the Indian 
Easements Act, No, V of 1882,and in so far as it rests upon that 
Act it is unanswerable. The finding of the lower appellate court 
is that there exists in favour of the plaintiffs, or more strictly speak- 
ing in favour of the family to which the plaintiffs and the pro forma 


‘e defendants belong, a customary easement of burying their dead 


in the entire area of the disputed grove. There certainly cannot be 
a “customary easement” within the meaning of the definition in 
section 18 of Act No. V of 1882, for the simple reason that the 
right set up is not within the defigition of an easement in section 4 
ofthe samé@ Act. It is not claimed by the plaintiffs, and has not 
been found in their favour, iu virtue of their ownership or occupa- 
tiot? of any land other than the groye in dispute. There being no 
dominant heritage, there can be no easement at all within the 
meaning of Act No. V of £882, What I really have to decide is 
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whether I ought on this ground to set aside the findings of the lower 
appellate court, and Xither reverse the decree of the learned Subor- 
dinate Judge or call for a-fre$h finding, or whether, on the other 
hand, I can regard the finding in favour of the existence ofa cus- 
tomary easement as a finding that there exists a customary right 
of the nature of an easement, independently of the provisions of 
the Indian Easements Act, such as is safe-guarded by the saving 
provisions of section 2 of the Act itself. That thgre can be a cus- 
tomary right of burial under circumstances which obviously ex- 
clude the application of the provisions of Act No. V of 1882, for 
the reason already noted zz, the absence of any domihant heritage, 
I take to be settled law, as is apparent from such decisions as that 
in Mohidin v. Shivignggappa (1) which rests in part upon a decision 
of this Court in Kuar Sen v. Mamman (8), There is no specific re- 
ference to the provisions of the Indian Easements Act in the judg- 
ment of the court below, and it seems more reasonable to suppose 
that the learned Subordinate Judge used the expression “customary 
easement” loosely, instead of the words “customary right in the 
nature of an easement,” than to assume that he was entirely ignorant 
of the provisions of the Indian Easements Act. Accepting the find- 
ings of the lower appellate court in this sense, it seems to me to be 
substantially a finding of fact, or at any rate to be one with which 
I ought not to interfére on any of the grounds put forward in this 
appeal. Iam bougd to say that I consider the case a somewhat 
unsatisfactory one. The pleadings of the parties have been loose 
throughout, and it does seem to me to be open to argument whether 
the courts below have held the plaintiffs as strictly as they might 
have done to the case set up in their written pleadings. I must 
however give effect to the conclusion at which I have arrived by 
dismissing this appeal with costs. 


e 
Appeal dismissed. 
(1) T1899; I. L. R., 23 Bom., 666. f (2) f1895] I. L. R., 17 All, 87. 
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Civii SAKHAWAT ALI SHAH (Defendant) 
1915 i l versus 
aera é: MUHAMMAD ABDUL KARIM KHAN (Plaintif) * 
oe J: Execution of decret—Sale of semindari rights—Buildings appurtenant to 
oe Zemindari, 
Where along with the application for execution of a decree an inventory 
was filed specifying the zemindari to be sold, but not a building situate 
me therein, held that the sale passed A zemindari only and not the building. 


Abu Hasan v, Ramsan Ali, 1. La Rọ 4 All, 381, distinguished. 

A SECOND APPEAL from a decree of A. W. R. Colé Esq, First 
7 Additional Judge of Aligarh, confirming a decree of Babu Banke 
Behari Lal, Additional Subordinate Judge. 


Claim for declaration. 
The court of first instance decreed the claim. 
"The lower appellate court confirmed the decree, 
Defendant appealed. 
S. M. Sulaiman and Iqbal Ahmad, for the.appellant. 
+ Shafiuszaman, for the respondent. 
The following judgments were delivered. 


Rang, J., RAFIQ, J.—The dispute between the parties to this appeal is 
` betwegn two rival purchasers at auction sales. It appears that seve- 
ral persons obtained decrees against one Syed Haidar Shah who 
was one of'the zemindars of the village Khanpur, In execution 
* of the decree of one Lachhmi Narayan the zemindari share of 
Syed Haidar Shah was sold and purchased by the plaintiff respon- 
dent, In execution of another decree obtained by one Lakkhi 
Mal against the same Haidar Shah the property called the Ay/e 
situate in Khanpur was sold and purchased by the defendant ap- 
pellant. The plaintiff respondent objected to the attachment and 
sale of the said $a in execution of the’decree of Lakkhi Mal but 
his*objection was disallowed. Hathen brought the suit out of 


which this appeal has arisen for a declaration that the plaintiff 
* S. A. No. 962 of 1914. 
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respondent by virtue of his purchase at auction sale is the owner 
of the share of Haidar Shahin the $ia situate in Khanpur. The 
defendant appellant ‘resisted «the claim on the ground that all that 
the plaintiff respondent had purchased at the auction sale was the 
zemindari share of Haidar Shah. The objection of the appellant 
was disallowed by the lower courts and the claim decreed. In 
appeal the defendant repeats his plea and contends that all that was 
sold to and purchased by the plaintiff respondent at the auction 
sale of 21st March 1910 was the zemindari share of Haidar Shah 
in Khanpur and that his interest in the ġia was expressly exclud- 
‘ed from the sale, The courts below have relied upon the ruling of 
Abu Hasan v. Ramzan Ali (1). The facts of that case were that 


Civin 
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SAKHAWAT 
ALI SHAH 

v. 
MUHAMMAD 
ABDUL 
KARIM 


Rafiq, J. 


the rights and interests of a semindar in a certain zemindari village™ . 


were sold in, execution of a decree. At the timeof the sale a 
certain building stood on the property of the judgment-debtor fe,” 
in the village that was sold, “The question was whether the sale 
of the zemindari included the sale, of the building also. It was 
held that in the absence of evidenge showing that the building was 
excluded from the sale, the sale of the rights and interests in the 
zemindari included the sale of the building also, The principfe of 
the case of Adu Hasan v. Ramzan Ali cannot be applied to the 
present case for the reason that there is evidence upon the record 
to show that the salé of the rights and interests of Haidar Shah in 
Khanpur did not include his interest in the fa. The inventory’ of 
the property to be sold, filed by Lachhmi Narayan with his appli- 
cation for execution of decree mentioned nine lots of property, the 
first of which was the zemindari share of Haidar Shah and 
the ninth the zla situate in Khanpur. It was in accordanée with 
this application of the decree-holder that the zemindari share only 
of Haidar Shah was brought to sale. The order of attachment, 
and the order of dahal dikant were drawn up in accordance @ith 
the inventory filed by the decree-holder, véde papers No. 18 C. 17 
D. 131, 141,153. These documents show that the sale of 21st 
March 1910 did not pass the interest of Haidar Shah in the Zila to 
the plaintiff respondent. I would therefore allow the appeal. 


KNOX, J.—I fully agree with my learned brother, Neither the 
precedent Adu Hasan v, Ramaan Ali (2), nor that of Banke Lhi v. 
{1) [7882] 1. L. R., 4 AU, 381. (2) [1882] 1. L. R, 4 All, 381, 
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Jagat Narain (1), are safe guides in the present case, In the pro- 
perties which were put tọ sale, the zemindari share without any 
specification was sold in the former and in the latter the sale 
notification distinctly described the property sold as being twenty 
biswas with gardens belonging to Ram Sarup and Piari Lal. The 
respondent cannot show in this case the sale notification. This is 
unfortunate and as it was one of the documents upon which his 
claim rests, if it had been in his favour he should have taken pains 
to have it produced and placed before us, The DakAalnama and the 
sale certificate upon which he relies are vague in their terms. Even 
if we take them as they stand, they do not show that the A7/e was 
sold. The lower courts should have seen to the production of this 
document. The sale notification is a most impgrtant document as 


° eI have repeatedly pointed out in several of my judgments when a 


court wishes to find out what was şold. I do not think that the 
lower courts were justified in arriving at the finding at which 
they did. . 

By THE CouRT.—Order of the Court is that this appeal is 


decreed with costs. 
Appeal decreed. 


(1) [1900] A. W. N., 31. 
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Cryib 


GURPRASAD SINGH AND OTHERS TE 
Versus : Tors 
RAM SAMAJH SINGH AND OTHERS.* July, #8, 


Limitation Act (IX of 1908), section 5—Sufficient cause—Meaning of. November, 5. 
The words “ sufficient casue”’ in section 5 of the Itdian Limitation Act KNOX, J. 
should receive a liberal construction so as to advance substantial justice 
when no negligence or inaction or want of bona fides is imputable to the 


_ appellant. : 
Where, therefore, an appellant filed an appeal but without the copy of 


the right decree and it was proved that the whole procedure on the appel-~ . 
lant’s part was slack to the utmost, Aeld that the provisions of section 5 of ° 
the Indian Limitation Act did not apply. e 

SECOND APPEAL from a decree of Maulvi Muhammad Shafi, 
Additional Subordinate Judge of Gorakhpur, confirming a decree 
of B. Ram Saran Das, Munsif of Basti, 

Suit for removal of certain constructions, 

The facts of the case so far as they are material for the þur- 
poses of the case are given in the judgment of the court and shortly 
they are as follows :— 

The plaintiffs, Gur Prasad and others brought a suit for re- 
moval of various constructions alleged to have been made by the 
defendants. The court of first instance decreed the claim in part 
and dismissed it in part. Both sides appealed. The appellate 
court dismissed the appeal of the defendants, but allowed the ap- ¢ 
peal of the plaintiffs in part and modified the decree. This*decree 
was passed on the 3rd of August, 1914. The plaintiffs filed an appeal 
against the decree dismissing a portion of his claim, but with the, 
memorandum of appeal they filed a copy of the decree passeti in 
the appeal by the defendants. On the appeal coming on for 
hearing an objection was taken on behalf of the respondents that 
there was no valid appeal before the court inasmuch as the 
memorandum of appeal was not accompanied by aecopy of the 
decree appealed against. fime was given on the 28th July r915 
to the appellants to file a copy. of the correct decree. On thegoth . 
of July 1915 a copy ofthe correct decree was filed but no affidavit 
* S. A, No. 1599 of 1914. 
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Civ’ was filed to explain the reason why a copy of the correct decree 
$018 was not filed along with the memorandum of appeal or soon after 
GURPRASAD the mistake was discovered. An application fòra copy of the 
SincH correct decree had been made on the 3rd of November 1914 and 
Rim copy delivered the same day. 
een Jang Bahadur Lal, for the respondents raised a preliminary 


objection that under Order 41, rule 1, it is incumbent on the appel- 
lant to file a copy of the decree appealed from along with the 
memorandum of appeal, but as in this case no copy of the decree 
was filed, there is no valid appeal before the court. He relied on 


Gulab Def v. Shankar Lal, [1892] A. W. N., 47, 


Chamela Kuar v. Amir Khan, [1893] I. L. R., 16 All, 77, 
“ The court can dispense with a copy of the judgment, but it 


cannot dispense with a copy ofthe decree. In the present case a 
° "copy of the decree has been filed’ bat it has been filed about eight 
months after the limitation for appeal had expired and so unless 
this Court extends the time fof presentation of appeal under s. 5 
of the Limitation Act, the appea? cannot be entertained. 
This Court cannot exercise its discretion under section 5 of the 
Limitation Act inasmuch as there is no material before the court 
explaining the cause of the delay and calling upon the court to 
exercise its discretionary powers. 


2 . Narmadeshwar Prasad Upadhia (for Surendra Nath Sen), for 
the appellants. 


A copy ofthe decree was filed with the memorandum of appeal 
, but not the right copy. This is nota case in which no copy of 

the deawee was filed. This is the case ofa pure mistake and so 
there is a valid appeal before the court. The mistake is apparent 
on the face and soit did not require any affidavit to explain it. 
‘Even if the appeal was not valid when it wag originally presented, 
this Court can exercise its powers under section 5 of the-Limita- 
tion Act. This is a fit case for exercise of that discretion. 

Jang Bahadur Lal, was heard in reply. 

The following judgment was délivered by 


Know, J. KNOX, J.—A copy of the decree appealed against has now been 


i . putupon the record. It was filed before this Court on the 30th of 
July, 1915;and I understand that when it was filed there was no 
explanation supported by an affidavit or otherwise as to the reason 
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why it was filed so long after the time granted in the Indian Limi- 
tation Act. The ordinary time for the filing of this appeal expired 
afew days after the 1st of. NOvember 1915. As I have shown in 
my order of the 28th July 1915, the memorandum of appeal was 
not accompanied’ by a copy of the decree appealed against. It was 
accompanied by the copy of a decree passed in a case with which 
apparently it was intimately connected, and the fact that the decree 
with one exception to which I shall presently refer, was the same 
as the decree which was passed in this case allows the inference 
that though there must have been negligence on the part of those- 
who filed the memorandum of appeal, yet that negligénce was one 
which might.easily have occurred. But when one turns to the 
final words of the decree it will be found that the decree in the 
present case, namely $§, differs Zoto cælo from the decree which was 
passed in case £§. Whoever is responsible for the, preparation of 
the papers constituting the memorandum of appeal must have done 
so in such a perfunctory manner that the court is unable to hold 
that the appellants had sufficient cause for not presenting the 
appeal within.the period of limitation prescribed therefor. This 
view of the case is strengthened when it appears that on the 3rd of 
November 1914, the appellants applied to the court below for a 
copy of the decree and the copy of the decree was given on the 
same day. «Even if the mistake had not been noticed before it is 
difficult to understand how it was that when this copy was procured 
the mistake was not discovered. The learned Vakil for the respon- 
dents in support of his preliminary objection refers me to the case 
of Gulab Devi v. Shankar Lal (1) in which an appeal was admitted 
by a District Judge acting on a mistaken report of his office. * The 
learned Judges in connection with this observe that the Judge did 
not admit the appeal under section 5 of the Indian Limitation Act 
of 1877 and could not*have done so as there were no materifls 
before him by which’the appellant could have satisfied him that 
the’ appellant bad sufficient cause for not presenting the appeal 
within the period of limitation., While it is true that the words 
sufficient cause in section 5 of the Indian Limitation Att, should 
receive liberal constructione’so as to advance substantial justice 
when no negligence or inaction gr want of dona fides is iraputaBle 
to the appellant, see Rakhal Chandra Ghosh v. Ashutosh Ghosh (2) 


(1){1892], A. W. N., p. 47. (2) [1913] 17 C. W. N., 807 at 809, 
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CIVIL I find it quite impossible in the present case to hold that there has 


1915 been no negligence, nor inaction, nor want of bona fides on the 
aal part of the appellants. The whole*procedure in the case so far as 





GURPRASAD 
Sing the appellants are concerned was slack to the utmost extent. 
Rum They now propose to file an affidavit. If I give them permission 
2 to do that I should be encouraging slackness. The preliminary 
-— objection must be allowed and is allowed. This appeal is dis- 
Knoz, J 0. : 
missed with cosfs. 
J.B.L. | Preliminary objection allowed and appeal dismissed. 
° Cw : mas 
nae a KHETRA PAL (Defendant) 
1915 Versus ` 
November,88. . MUMTAZ BEGAM (Plaintif) AnD INAM ALI KHAN 
BANERJI, J. (Defendant), $ 


TUDBALL, J. Code of Civil Procedure (Act V of 1908), Or, XXI, r. 63—Suit for declaration 
that property not liable to attachment and sale—Amount of decree below 
Rs. 5,000—~Sutt valued at Rs. 25,000o—Appeal—Forum. - 

The plaintiff brought a suit for a declaration that the plaint property 
which she had purchased was not liable to attachment anti salè in exe- 
cution of the decree held by the first defendant. eShe also impleaded her 
husband as second defendant but asked for no relief as against him. The 
suit was valued at Rs. 25,000. The amount of the decree for which the 

. property was sought to be sold was about Rs. 2,000. The court of first 
stance decreed the suit The first defendant appealed to the High 
Court. f 
Held, that as the object of the suit was to relieve the property from a 
. burden to the amount of Rs. 2,000, and no more than so much of the 
property as was sufficient to realise Rs. 2,0 only could be sold by the 
decree-holder, the proper valuation of the suit was Rs. 2,000, and conse- 
quently the appeal lay to the District Judge. ` 
Dwarka Das v. Kameshar Prasad, 1. L. R., 17 AlL, 60, followed. 
Dhan Devi v. Zamurrad Begaħ, 1. L. R., 27 All, 449, and Phulkumari 
v. Ghanshyam Misra, 1. L. K., 35 Cal., 202 (P. C.), referred to. 
FIRST APPEAL from a decree of Babu Shekhar Nath Banerji, 
5 ’ S®bordimate Judge of Agra. Š 
Claim for declaration of right, 
=<- * F, A. No, 353 of 1913. $ o e 
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The court of first instance decreed the claim. 
Defendant appealed. > 


Shiam Krishna Dar and ° Narain Prasad Ashthana, for the 
appellant. 


Tej Bahadur Sapru, lòn Ahmad and Girdhari Lal Agarwala, 
for the respondents. 


The judgment of the Court was delivered by 


BANERJI, J.—The first question which arises in this appeal is 
whether the appeal lies to this Court. For the decision of that 
question we have to determine what was the value of the subject 
matter of-the suit in the court below. If the amount of that value 
was below Rs. 5000, the appeal would not lie to this Court but lay 
to the court of the District Judge, The suit, was brought under the 
following circumstances. The firstdefendant, who is the appellant 
here, holds a decree against the second defendant, the husband of 
the plaintiff respondent. In execution of that decree he caused 
the property in suit to be attached as the property of his judgment- 
debtor. An objection was preferred by the plaintiff claiming the 
property under a sale deed alleged to have been executed in fer 
favour on the 22nd of May 1912. Her objection having been 
overruled she brought the present suit on the 4th of January 1913, 
and asked for a declaration that the property in suit “was not 
liable to attachment and sale in satisfaction of the amount due to 
defendant No, 1,” ‘and she also prayed that her right to the pro- 
perty be declared. She alleged the date of the cause of action to 
be the 4th of January 1913. No doubt she made her husband a 
party to the suit but she asked for no relief against him and déd not 
allege any cause of action which would entitle her to sue him. Ap- 


parently her husband was only made a formal defendant to the suit. i 


The lower court decreed her claim and the decree-holder, the se- 
fendant No. 1, has preferred this appeal. No doubt in the plaint 
the value of the subject matter for purposes of jurisdiction is 
stated to be Rs, 25,000 but this in our opinion. was clearly 
erroneous. As we have already said the plaintiff claimg no relief 


against her husband and she does not allege any cause of action © 


as against him. All that she asks for is that it- be declared that 
the amount of the decree held by the first defendant ought not to 
be realized from her property, that is, from so much of it-the value 


Baneri, J 
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of which would be equivalent to the amount of the decrees Itis 

admitted in this case that the amount of the decree is about 
Rs. 2000. It is therefore clear that the &bject of the suit is to 
relieve the property from a burden to the amount of Rs. -2000 
which the decree-holder, defendant No. 1, is seeking to impose 
on it by attaching the property. The whole of the property is 
not in dispute and under the attachment and the sale which might 
take place in pursuance of it, the whole property cannot be sold 
but only so much of it as will be sufficient for the realization 
of the amount of the decree. Therefore, the value of the subject 
matter of the suit is the amount of the decree and not the amount 
of the actual value of the property or the value for which the plain- 
tiff alleges that she purchased it. The point was decided by 
this Court in the case of Dwarka Dasv. Kameshar Prasad (1), and 
the same view was adopted ineDkan Devt v. Zamurrad Begam (2). 
The matter was considered by their Lordships of the’Privy Coun- 
cil in the recent case of Pul Kumari v. Ghanshyam Misra (8), 

The exact point which is now, before‘us was not in issue before 
their Lordships, but there are observations in the judgment which 

cléarly support the view taken by this Court. Their Lordships say, 
“the value of the action must mean the value to the plaintiff. 
But the value of the property might quite well be Rs. r000 while ` 
the execution debt was Rs. 10,000. It is bnly if the execution 
debt is less than the value of the property thąt its amount affects 
the value of the suit.” In the case before us the amount of the 
decree is below Rs, 5000 and much below the actual value of, the 
property, Therefore according to the view expressed by their 
LordShips the value of the suit should be regarded as the amount 


` of the decree. That amount being less than Rs. §000 an appeal 


from the decree of the courts below lay to the District Judge and 
nat to this Court. We accordingly direct that the memorandum of 
appeal be returned tothe appellant for presentation to the proper 
court. Under the circumstances we make no order ¢ as to the costs 
of this SDPRR 


- Memorandum of appeal returned. 


a) [1894] I. L. R, 17 All, 69. (2) [1905] I. L. R, 27 All, 440, 
(3) [1907] I. L. Ra 35 Cal., 202, 
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HAR PRASAD (Defendant) 


versus 
MUKAND LAL (Applicant for partttion)* 


Partition—Land Revenue Act (IH of 1901) s. 111—Party réquired by Collector 
to file civil suij—Non-compliance with requisition— Appeal to District 
F udge—F urisdiction. 

filed an application in the Revenue Court against H for Partition. 
H objected that M was entitled to less than what he had applied to get 
on partition. H was required to institute a suit within three months in 
the Civil Court to determine the question. Æ did not file the suit as 
directed. When the matter again came up before the Collector A tried 
to make out that the finding of thé Civil Court in respect of partition of 
the non-revenue paying properties concluded the question. The Collector 
overruled his objection. H appealed te the District Judge. 


Held, no appeal lay to the Dwtrict Judge and that H had not 


complied with the Collector's order. . 


FIRST APPEAL from an order of F, S. Tabor Esq., District 
Judge of Saharanpur, 


Nihal Chand, for the appellant. 
Surendro Nath Sen, for the respondent, 


The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises under the following cirgum- 
stances. Mukand Lal presented an application in the Revenue 
Court against Har Prasad alleging that he was entitled to $ths 
of-the recorded property and claiming partition. Har Prasad filed 
an objection that Makurfd Lal’s share was only one-half and the 
other half belonged to him. This matter having come before the 

. Collector he made an order under section 111 of the Land Revenue 
Act requiring Har Prasad to bring a suit in the Civil Court within 
three months to determine the question. Har Prdsad never 
brought any such suit. Hedlleges however that there was pend. 
ing in the Civil Court a suit for partition brought by Malsund Pal ~ 

7 * F. A, F. O. No, 112 of 1915.. : 

XJI 14I R : ; ¢ 


CIVIL 


1915 


—— 


November, 18. 


RICHARDS, 
C. J. 
BANERJI, J. 


Richards, C.J. 


CIVIL 


——e nme 


19t5 


Har PRASAD 
v. 
MUKAND 
LAL. 


Richards, 
O.J. 


1108” HIGH COURT [A Le jy R 


in respect of non-revenue paying property, and that it was decided 


' in that suit that they constituted a joint Hindu family and were 


therefore on partition entitled to all the joint property half ana , 
half. After the expiry of three months when the case again came 
before the Collector it was found that Har Prasad had not com- 
plied with the order. He tried to make out that the finding of 
the Civil Court had settled the question, The Collector made an 
order in which he stated that the Civil Court’s decision had nothing 
to do with the revenue-paying property. The Collector according- 
ly overruled-the objection which had been filed by Har Prasad. 
Against this, order Har Prasad filed an appeal in the District 
Judge’s Court. The District Judge held that no appeal lay to him, 
and returned the memorandum of appeal for presentation to the 
proper court. Section 111 of the Revenue Act’ provides that when 
an objection is made by a recoded co-sharer involving a question . 
of proprietary title one of three courses is open to the Collector : 
he may either decline to grant the application until the question 
be settled by a competent court, or he may require any party to 
the case to institute a suit in the Civil Court within three months 
to Settle the question or he may proceed to enquire into the merits 
of the objection himself. Clause (3) provides that if this last 
mentioned course is adopted the Collector is to follow the procedure 
laid down in the Code of Civil Procedure for, the trial of original 
suits, and in that case an appeal lies to the District Jude (Section 
112), Itis clear that no appeal lies to the District Judge when 
the Collector makes an order under clauses (a) and (4) of section 
111 (1). Clause (2) provides that if the Collector requires a party 
to bring a suit within three months and he fails to comply with 
the requisition, the Collector must decide the question against him. 
It is contended on behalf of the appellant that he substantially 


complied with the order of the Collector directing him to institute 


a suit, We find that all he did was to put in a defence to the 
effect that the family was a joint family and that the suit should 
be dismissed on the ground that all the’ family property had not 
been included in the suit. It is stated (probably correctly) that 
the result of this defence was that Mukand Lal’s suit for partition 
in the Civil Court was dismissed. “En our opinion what Har 
Præsad déd was in no way a compliance with the order of the 
Collector directing Har Prasad to institute a suit in the Civil 
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Even if we assume that Har Prasad 
substantially-compligd with the order of the Collector and that 
the latter should have decided in favour of Har Prasad the section 


Court within three months. 


does not provide for an appeal in such case to the District Judge. 
We think the court below was right. We accordingly dismiss the 
appeal with costs. 

Appeal dismissed. 


FULL BENCH. 





JIBAN KUAR (Petitioner) 
versus 
GOBIND DAS (Opposite party).? 
Stamp Act (I of 1899), art. 55, sch. 1—Stamp duty— Release. 

Where two persons do not claim? property as co-pwners of each other, 
but, in order to avoid litigation, agree to give up each in favour of the other 
certain property which he or she claims to be his or her particular in full, 
heid that the instrument was a release and should be stamped accordingly. 

STAMP REFERENCE under section 57 (1) (b) of the Stamp Act 
made by the Junior Secretary to the Board of Revenue, United 
Provinces, 

Tef Bahadur Sapru, for the petitioner. 

Sital Prasad Ghosh, for the opposite party. 

The judgment of the Court was-delivered by . 

KNox, J.—Thé following case has been stated by the Chief 
Controlling Revenue Authbrity of these Provinces to this Court 
under section 57 of the Indian Stamp Act of 1899. The case stat- 
ed runs as follows :—On the 23rd of August 1914 one Mathura 
Das died childless leaving property of the estimated value of 
Rs. 2,25,000. The sister of the deceased applied for letters of ad- 
ministration, Gobind, Das, a collateral of Mathura Das, disputed” 
her claim. Eventually the two claimants effected a compromise, 
and to give effect to this compromise both the parties executed 
separate instruments of even date on the 14th of September 1914. 
Each instrument was treated aga deed of release and was stamped 
with a stamp of Rs. 5. The instrument executed by Gobind Das 
was presented for registration and was impounded by the Sub- 
Registrar who considered it to*be an instrument of partition charge» 
able with a duty of Rs, 375. The instrument was sent to the 

t Civ, Mis. No. 183 of 1915. 


CIVIL 


1915 
HAR FRASAD 
U, 
MUEKAND 
LaL 
Richards, 

C.J. 


CIVIL 


1915 


“Ootober, £9. 
e 


Knox, J. 
RAFIQ, $ 
PicGcort, J 


Knox, J. 


CIVIL 


1915 


JIBAN -Kuar 


v. 
GOBIND 
Das 


Enor, J. 


| | 
Lilo HIGH COURT , fa. L J. R, 
Collector who considered it to be a release and referred the case to 
the Board of Revenue under section -§6- (2) of- theAct.—The-Chief 
Controlling Revenue Authority gave ft as theif opinion that the two 
deeds read together constitute an instrument of partition liable to 
a duty of Rs. 375 under article 45 Schedule I of the Stamp Act. 
But as they consider the question as one of some difficulty the 
case has been referred to this Court. No one appears or behalf 
of the Chief Controlling Revenue Authority. The lady is represent- 
ed in this Court by Hon’ble Dr. Tej Bahadur Sapru, and Mr. Sital 
Prasad Ghose appears for Gobind Das. We have heard the for- 
mer advocate. The deeds have been read over tous. We have 
carefully considered their contents and we are satisfied that as the 
deeds stand they are instruments of release within the meaning of 
Article 55, Schedule I of the Stamp Act. The case as put by. the 
lady in her deed,is that under the, Mayukh law she is the owner of 


the property left by the deceased Mathura Das. The case as put 


by Gobind Das in the document executed by him is that under the 
Mitakshara law he is the sole ewner of the property in question. 
Neither of them states himself or hersélf as co-owner with the other 
noe can they do so rightly. We therefore have not a case of per- 
sons purporting to be co-owners of the property and agreeing to 
divide the same. Each party beforeus claims to be the sole and 
full owner and in order to avoid litigation agrees tp release in 
favour of the other a certain portion of the property which he or 
she claims to be his or her particular property in full, The Board 
of Revenue has cited he Reference from the Board of Revenue) as 
applicable to this case. But that was a case in which the parties 
purported to be the co-owners of the property. The view which 
we take is' supported by Eknath S. Gownde v. Jagannath S. 
Gownde(®) and- Reference under Stamp Act(8). We direct that this 
be*returned to the Chief Controlling Revenue Authority as our 
decision in this case. The deeds will be returned with the decision, ` 


(1) [1889] I. L. R., 12 Mad., 198. (2) (1885) I..L. R., 9 Bom., 417. 
(3) [1894] I. L. R., 18 Mad.,233. 
s 





VOI. XIII] HIGH COURT iilii 


KIDHA SINGH 
Versus ° 
EMPEROR.* 
Code of Criminal Procedure (Act V of 1898), sections 195 and 476—Sanction 
to prosecute—Scope of the sections? 

Under sections 195 and 476 of the Code of Criminal Procedure all 
that a court granting sanction has tosee is that a prima facie case has 
been made out upon the evidence before it for enquirifig further into the 
question whether any of the offences punishable as set out in section 195, 

` of the Code of Criminal Procedure has or has not been made out. 

Observations in Jn re Ram Prasad Malla, 1. L. R., 37 Cal., 13, 20, and 


Jadu Nandan Singh v. sae I. L. R., 37 epee 258, dissented 
from. 


CRIMINAL APPEAL from an order of C. H. B. Kendall Esq., 
Additional Sessions Judge of Moradabad. 
C. Dillon, for the appellant. « 
No one appeared for the Crown. 
The following judgment was delivered by 
‘KNox,-J.—This is an appeal against an order of the Additional 
Sessions Judge of Moradabad, whereby he has granted sanction 
for the prosecution of one Kidha Singh under section 193 or section 
485 of the Indian, Penal Code. With reference to the prosecufion 
the learned Judge has in his judgment said: “In this case 
alternative charges under section 193 of the Indian Penal Code, 
and section $$§ of the Indian Penal Code, may have to be 
framed. Ifthe receipt was really written the same’day as he 
sold the bullock, it was not written on’ December oth the date 
it bears, Signing the receipt was fabricating false evidence gy 
forgery.” The grourfd.on which I am asked to interfere in appeal 
with this order of sanction is “ because the evidence given by the 
appellants on behalf of Jahana was inconclusive, and even if 
_ believed was insufficient to secure his acquittal. It would be 
_impossible to prove that their statements were demonstrably false, 
and there would in consequence be no conviction.” I was referred 
in the course of the argument to what was said regarding 
this evidence by the court before which the evidence was given, 
e Cr. A. No. 750 of t915. 
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It appears that Jahana was on his trial for murder. He 
set up an alibi and in. support of the alibi he secured the 
attendance amongst other persons of Kidha Singh, ‘The altbë was 
to the effect that on the day in question Kidha Singh along with 
Jahana was at a place called Phina and that he there purchased a 
bullock. The murder was committed at Dayalwala. The two 


« places are far apart, and the argument is on the one side that 


Jahana could not have been on the day in question at Phina and 
then subsequently at Dayalwala. The argument on the other side 
is that it waS possible even on the evidence for Jahana to have 
caught a train and by means of that train to have arrived at 
Dayalwala just in time to commit the murder, Regarding this 
evidence the learned Judge says, “The sale of the buliock was 
not registered or reported at the Thana and the receipt may well 


"have been written long after “Dgcember oth. Even if Jahana 


ever did buy a bullock from Kidha Singh which I very much 
doubt there is no guarantee that the witnesses have not rolled up 
an old transaction that took place months ago and merely changed 
the dates. It is admitted that bullocks of the kind that Jahana 
says he wanted can be got in many places in the district very much 
less remote than Phina, and it does not seem likely that Jahana . 
and his friend would have wandered all over the district for a week 
and spent a lot of money in tonga and railway fares ia order to 
bify a Rs. 65 bullock. In face of the overwhelming evidence on 
the other side to prove that Jahana wag at Dayalwala on December 
gth I arn quite unable to attach the slightest weight to this altéz 
and the evidence called to support it.” The argument addressed 
to me is that sanction ought not to be granted when the evidence 
before the court granting the sanction is such that the probable 
eresult will be acquittal, Scandal is caused if a prosecution of 
thisYnature results in acquittal. These arguments are based upon 
certain cases of the Calcutta High Court, namely In re Ram Prasad 
Malla (4) and Jadunandan Singh v, Emperor?) With all due res- 
pect to the learned Judges who arriwed at that conclusion I find my- 
self unable fb agree with it. I cannot find either in section 195 of 
the Code of Criminal Procedure or in seetion 476 of the same Code 
any‘phrase which would lead to this gesult. Reading the two sections 
together and having regard to paragraph (4) in section 195 and the 
W 1LLR,g37Cal, igat20 (2) [7] L L. R., 37 Cal, ego at'258 
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words in section 476 of the Code of Criminal Procedure “when any 
criminal court is of opinion that there is ground for enquiring into an 
offence referred to in section 195 such court after making such pre- 
liminary enquiry as may bé necessary may send the case for enquiry 
or trial to the nearest Magistrate of the first class. In my opinion 
all that a court granting sanction has to see is that a prima facie 
case has been made out upon the evidence before it for inquiring 
further into the question whether or no any of the offences punish- 
able as set out in section 195 of the Code of Cfiminal Procedure 
has or has not been made out. That question is still ugder inquiry, 
It is open to both sides to produce further evidence in support of 
or against it, In the present case I do not pronounce any opinion 
on the value of the evidence which is on the record, I can quite 
see that the prosectftion may be able to prove for instance that the 
train which left that day left at sugh a time and hour as to render 
it impossible for Jahana to have®arrived -at Dayalwala at the time 
mentioned. That by no means limits the possibility of what the pro- 
secution may be able to put forward. It often happens that in 
this country cases are started fér the first time and without any 
warning to the prosecution of the nature of the evidence whichethe 
defence is -about to put forward. Several cases by the late Mr, 
Justice Straight when he first came to this Court show how struck 
he was with this matter. Again the defence may be well able to 
show that* Jahana left Phina at such a time as to enable him to 
reach Dayalwala béfore the murder was committed. All this is to 
be inquired into. When wê have one learned Judge stating the 
result of his view that the evidence for the a4: is not entitled to 
the slightest weight and when we have another Judge coming to 
the same conclusion, it does seem to me that there is ample ground 
for enquiry, or to put it another way that a prima facie case has 


been made out against _Kidha Singh. I do not wish it to be,un- : 


derstood that I think a.case has been made out which must neces- 
' sarily lead to conviction. Far from that. But a cloud ofsuspicion 
bas been raised and it will be in the interests of justice if it were 
dispersed and the truth arrived at as far as possible, For these 
reasons I am unable to allow this appeal and I dismiss it. 


Appeal disyiissed? 
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Cvr RAM SARUP AND OTHERS (Defendants) 
1915 * versus 
November, #6. JASWANT RAI AND OTHERS (Platniiffs).* 
SERT Application for leave to appeal to His Majesty in Council—Six months from 
RAFIQ, j. what point to be computed—Time in obtaining copy of decree, exclusion 


of Limitation Act (IX of 1908), section 12, Schedule I, article 179. 

An applicant for leave to appeal to His Majesty in Council is entitled, 
under section 12 of the Limitation Act, to exclude the period requisite for - 
obtaining a copy of the decree for the purpose of computing the period of 
six months provided for such an application in articte 179 of Schedule I, 

+ Application for leave to appeal to His Majesty in Council. 
. e . 
Gulsarilal and Kailas Nath Katju, for the appellants. 
Benode Behart, for the respondents. 
The material facts appear from the judgment. 
Fhe judgment of the Court was delivered by 


Richards, 0.J. RICHARDS, C. J.—This is an application for leave to appeal to 
His Majesty in Council; A point has been. taken on behalf of the 
respondent that the application was not presented within time. 
Article 179 of the Limitation Act prescribes a period of imitation 
of six months from the date of the decree. Section 12 (clause 2) 
of the Limitation Act (now in force) provides that in computing the 

e period of limitation prescribed for an application “for leave to 
appea¥ the day on which the judgment complained of was pro- 
nounced and the time requisite for obtaining a copy of the decree 
shall be excluded. It is admitted that if this provision applies 
‘to ag application for leave to appeal to His Majesty in Council 
the application is within time. Prior to the passing of the present 
Limitation Act appeals to His Majesty had to be brought within 
six months from the date of the decree and the applicant was not 
at liberty togexclude any time for fhe purpose of obtaining a copy 
of the decree. Under the old Act this. time was only allowed to 
applications for leave to appeal as a pauper ; but the clause of the 
section as ‘it now stands is general ®and appears to apply to all 


*P, C. A. No. 19 of 1915. 
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' applications for leave to appeal. It is highly probable that the words Cıvıl 


“leave to appeal as a pauper” were omitted so as to include ap- 1915 
plications for leave to appedl in insolvency matters. But in con- 


eal 





RaM SARUP 
struing the section we must deal with the section as it now stands. B 
; ; : ASWANT 
On the plain words of the section an applicant for leave to appeal J Rat 
is entitled to exclude the period referred to. In.our opinion the Richards, 0.7. 
application is within time. 
The value of the subject matter of the suit,in the ‘court below 
and of the proposed appeal to His Majesty in Council is upwards 
of Rs. 10,000, This Court did not affirm the decision of the court 
of first instance: The case accordingly fulfils the tequirements of 
section 110 of the Code of Civil Procedure and we so certify. We 
make no order as,to costs, i : j 
Application granted. 
© i a 3 
RAM UGRAH PANDE AND OTHERS (Platntiffs) ; CIVIL 
versus ae 


19t 
ACHRAJ NATH PANDE AND OTHERS (Defendants)* = 
Code of Civil Procedure (Act V of 1908) Sch. Il, Cls. 17 and 20—~Mutation of ee 
names-——Question of title referred to arbitration by private agreement— TAT 
Award—Limitation Act (IX of 1908), Sch. I. Art. 178. aras A 
Mutation proceedings were pending before the Tahsildar and the As- ii 
sistant Collector respectively i in respect of properties situated in different 
tahsils. The parties subsequently executed agreements to refer their 
dispute as to title to the land to arbitration. These agreements were 
placed before the respective officers, and all the files were sent to the 
arbitrator. On February 13, 1913, the arbitrator filed an award which 
was dated February 8, 1913. A second award in exactly the same 
language but of a later date was also filed. The respondents were not 
satisfied with the award and matters went up to the Board of Revenue 
which sent back the cases to be tried de novo without regard to the 
arbitration. Thereupon the appellants filed applications under clauses 
17 and 20 of the Second Schedule to the Code of Civil Procedure. These 
applications were refused by the Civil Court. 
Held (1) that clause 17 could not operate inasmuch as the facts had 
gone beyond the stage contemplated by that clause ; (2) as regards clause 
20, the application was barred by time under article 178 of Schedule I to 
the Limitation Act and that sactions 5 and 14 of that Ac? were not ap- 
plicable so as to extend the time prescribed therefor. 
° *F, A. F. O, No. 99 of 1915. 
XIIL 142 R 
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FIRST APPEAL from an order cf Maulvi Muhammad Shaf, 
Second Additional Subordinate Judge pf Basti. 

Application for filing an arbitration’ agreement or in the alter- 
native for filing an award. 

The facts of the case sufficiently appear from the judgment of 
the court and briefly stated they are as follows :— 


One Prag Dat Pande had five sons, On the death of Prag 
Pande the whole of the property recorded in his name was re- 
corded in the pame of one of the sons, v#z., Gokul Nath. Gokul . 
Nath died leaving a widow, Musammat Dirka, and a daughter. 


On Gokul Nath’s death the whole of the property recorded in 


-his name was recorded in the name of Kedar Nath. During the 


* time of Gokul Nath and Kedar Nath other properties were acquir- 


éd in the names of different members. One of the sons of Prag 
vis, Mukt Nath dled childless. Hans Nath another son died in 
1910 leaving a widow, Musammat Sheopal and five sons, vis., Ram 
Ugrah and others. Sheomangal the eldest son of Prag died on 
the 30th July 1912 leaving three sons, vtz., Achraj Nath and others 
and Kedar Nath died on the 31st July 1912, Disputes arose in the 
mutation department between the sons of Sheomangal, the sons of 
Hans Nath and Musammat Sonkali, widow of Kedar Nath, On 
the application of Achraj Nath and others Musammat Sheopali 
and Musammat Dirka were also made parties. An agreethent was 
executed between all the parties appointing orfe Rameshar Dat 
Man Tripathi as an arbitrator and agreeing to abide by his award, 


. The agreement which was dated the 18th November 1912 was filed 


before ghe Tahsildar on the same day, but the Tahsildar did not 
send the case to the arbitrator and fixed a date for hearing. Some 
more mutation cases were pending in the court of the Deputy 
Collector. The parties executed another agreement *in exactly the 
same “terms on the 2nd of December 1912 ‘and filed it before the 
pargana officer, who was an Assistant Collector of the first class, 
The Assistant Collector sent the agreement to the Tahsildar direct- 
ing him to forward the same to the arbitrator. The agreement 
- with the records of cases was sent to the arbitrator by the Tahsil- 
dar. | He however did not fix any time Within which to deliver his 
award, The arbitrator wrote an award, dated the 8th February 
1913, which reached the Tahsildar on the 13th February 1913. 
e 


VOL. XIII} ‘ HIGH COURT IIIJ 


In the meantime the Tahsildar had proceeded with the hearing of 
the cases on the merits and rejected the award. On appeal the 
Collector set aside*the ardet and directed the Assistant Collector to 
fix a date within which the arbitrator should give his award. The 
agreement was again sent to the arbitrator who wrote another award 


in exactly the same terms on the 28th of May 1913 and filed it 
before the Tahsildar. Mutation of names was ordered to be 


effected in accordance with the said award. Achraj Nath and 
others took the matter in third appeal .to the Board of Revenue, 
which set aside the orders of the Commissioner, * Collector and 
Assistant Collector and held the award to be void on the ground 
that the Tahsildar had no power to refer the matter to arbitration, 
Thereupon Ram Ugrah and others, the sons of Hans Nath, applied 
to the Subordinate Judge of Basti under paragraph 17 of the ° 
Second Schedule to the Codg of Civil Procedure praying (&) 
that the agreement be filed in court and the matter might be 
‘referred to the arbitrator and after the award was filed, a decree 
may be passed in terms of the award, and (4) in the alterna- 
tive that if for any reason the agreement is not filed, the award, 
dated the 8th of February 1913 might be filed in court’ anda 
decree might be passed in accordance therewith. The Subordinate 
Judge dismissed the application. The applicants appealed to 
the High Court. ° 

Jang Bahadur Lal (for Durga Charan Banerji) tor the appellants, 
submitted that the Board having declared the award to be waste 
paper the parties reverted to their original position and the agree- 


ment being a general agreement and not for the purposes of the mu-° 


tation cases the court below was wrong in not ordering it to*be filed. 

[PIGGOTT, J.—Do you say that the award is void ?]. 

The award was a valid award, but as it followed an illegal refer- 
ence, therefore it wag illegal. He relied on ° 

Mathura Prasad v, Ganga Ram and others, [1909] 7 A. L. J. Rọ, 69. 

Surendra Nath Sen (with him Lakshmi Narain Tiwart), for the 
respondents, submitted that the agreement was a valid agreement 
and it was followed by a valid award. The agreement had now 
lost its force, and the „matter had now passed that stage. He 
further submitted that the prayer as to the filing of the awasd was 
barred by six months limitation under article 178 of the Limitation 
Act, Time could not be extended, Section 5 of the Limitation 
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Act could not apply as it had not been made applicable by any 
enactment, to the provisions of the Code of Civil Procedure relat- 
ing to arbitration, and Section 14 ofethe Linfitation Act did not 
apply because the Assistant Collector was an executive officer and 
not a Civil Court within the meaning of Section 14 of the Limita- 


tion Act. He relied on ° 
Muhammad Subhanullah v. The Secretary of State for India in 


Counctl, [1904] A. W. N., p. 54 
Jang Bahadur Lal, was heard in reply. 
The judgment of the Court was delivered by 


TUDBALL, Jx—This is an appeal arising out of an application 
made in the court below which was primarily based on clause 17 


‘of the second schedule of the Code of Civil Procedure. While the 


matter was pending an application for amendment was made and 
&n alternative relief was asked fer under clause 20 of the same 
schedule. The lower court has refused both the reliefs. The first 
relief which was claimed under clause 17 it rejected on the ground 
that an award had been made by fhe arbitrator on the basis of the 
agreement between the parties and that clause 17 could not apply, 
the måtter having attained a stage beyond that contemplated by 
that clause. With regard to the relief claimed under clause 20 it 
rejected it on the ground that the application was barred by time 
under article 178 of the first schedule to the Limitation Act. The 
appticants have come here on appeal. The partigs are the descen- 
dants of one Prag Pande, The latter had five sons, one of whom 
died childless. All the others have now died. Sheomangal has 
left three sons who are parties to the present dispute. Hansraj 
has lef@five sons and a widow who are also parties to the present 
disputé. Kedar Nath left a widow Musammat Sonkali and three 
daughters, of these the former alone isa party fo the dispute. 
Gokuh Nath has left a widow Musammat Dirke and three daughters 
and the former only is a party to this dispute. It appears that the 
family was possessed of shares in a number of villages lying in the 
two Tehsils of Basti and Khalilabad in the Basti district. Some 
of the villages stood in the names of some of the members, and 
others stood in the names of other mergbers. After the death of 
Kedar Nath a dispute arose amongst the various branches as to 
their title. One branch alleged separation, the other branch 
alleged that the family still remained joint. An application for 
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mutation of names was made in regard to each village. In the 
case of the Basti villages the applications were made in the regular 
way to the Tehsilda# Assistant Collector. In the case of the 
Khalilabad villages the applications appear to have been made in 
the court of the Assistant Collector who was in charge of the par- 
gana. In the Basti cases the 18th of November 1912 was fixed by 
the Tehsildar. In the Khalilabad cases the 2nd of December was 
fixed by the Pargana officer. On the 18th of November the parties 
executed an agreement to refer their dispute as to the title to the 
land to the arbitration of one Rameshwar Dat Man Tewari. This 
agreement clearly sets out that the parties havea djspute as to 
their title to the family property, that they refer the dispute to the 
arbitrator, that they will abide by his decision, that they will take 
possession of their various shares according to his decision and that 
they will cause mutation of namegeto be made according thereto, 
Apparently the agreement was put before the Tehsildar and was 
filed on the record of the case before him. He adjourned the 
mutation case clearly with a view to enable the parties to settle 
their dispute by means of arbitration. He fixed a date directing 
them to settle that dispute but also laying down that if the disputes 
were not settled by the date so fixed then they were to be prepared 
_ to produce evidence in connection with the mutation case. On 
the 2nd of December 1912 the date fixed by the Pargana officer in 
the case before him a similar agreement written exactly in the 
same language and bearing date the 2nd of December 1912 was 
filed before the Pargana officer of Khalilabad. Under orders of 
the Collector the Pargana officer of Khalilabad was directed to 
decide both sets of cases, namely, the Basti and the Khalil@bad 
cases, The Pargana officer of Khalilabad sent all his files to the 
Tehsildar of Basti and told him to send the agreement to arbitrate to 
thearbitrator. This clearly was done, for on the 13th of Februgry 
1913, the arbitrator filed an award bearing date the 8th of February 
1913. It appears that at a subsequent stage of the case he was 
directed to write out another award and that he did draw up an 
award worded exactly in the samé language as the first gne simply 
bearing a different date. Qne of the parties, the respondents to 
the present appeal, apparently was not pleased with the decision pf 
the arbitrator. The mutation @ases were fought up to the Board 
of Revenue which finally sent back the records of the mutation 
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cases with directions to try them de novo without any reference 
whatsoever to the arbitration proceedings, The present appellants 
then filed the present applicatiot (aut of which this appeal has 
arisen) in the Civil Court. Primarily as we have noted it was an 
application under clause 17 of the Schedule asking that the agree- 
ment to arbitrate of the 18th November 1912, should be filed in 
court. Subsequently an alternative relief was prayed by the subse- 
quent amendment asking that the award dated 8th February 1913, 
be filed in court and that a decree be passed based on the same. 
We have*heard considerable argument as to whether or not the 
Tehsildar of Basti or the Pargana officer of Khalilabad had or had 
not power to refer the matter to the arbitrator. We have not been 
shown any written application by the parties to either of those 
officers asking them to make the reference to the arbitrator. It is 
quite clear that the agreementof the 18th of November 1912, was 
an agreement made entirely out of court. It is an agreement to 
refer to the arbitrator the disputed question of title, ¢. e., a question 
which the Revenue Court was,not competent to decide in the cases 
then pending before it. It was not an agreement to refer the 
mutation case or cases to an arbitrator. It is an agreement on- 
which the arbitrator, if the parties had referred the matter at once 
to him directly, would have been empowered to take the evidence ` 
of the parties and to make an award. It Seems to us immaterial 
whether or not the Tehsildar or the Pargana pfficer had or had not 
legat power as a Revenue Court to refer the agreement to the 
arbitrator, It is quite clear that the Tehsildar forwarded it to the 
latter with the full consent of the parties, If, therefore, there was 
an illegal reference under the Revenue Act it does not concern 
this present case. An agreement to arbitrate and a valid agreement 
was made out of court and by the wish of the parties it was sent 
og to the arbitrator by the Tehsildar, as indeed it might have been 
forwarded through any private person. It is an admitted fact that 
the arbitrator made an award. It is, therefore, quite clear that 
clause 17 of the second Schedule of the Civil Procedure Code can- 
not operate in the circumstance of the present case. The facts 
have gone beyond the stage contemplated by that clause. In 
regard to clause 20 of the Schedule, in so far as the application is 
based thereon, the question is Whether or not the application is 
barred by time. Admittedly article 178 of the first Schedule to 
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the Limitation Act applies and that lays down a period of six 
months from the date of the award. The.present application was 
made more than a year‘after. thé date of the award. Prima facie it 
is therefore barred by limitation. A certain amount of stress has 
been laid on sections 5 and 14 of the Limitation Act. Section 5 
clearly cannot apply. If the present proceedings be deemed to be 
based on an application and not to be a “ suff,” section 5 does not 
apply as that only relates to an appeal or an application for review 
of judgment or for leave to appeal or any other application to which 
this section may be made applicable by any enactment or rule 
for the time being in force. No enactment or rule can be shown 
which would make this section applicable to an application of the 
present description. . On the other hand if the present matter be 
deemed to be a suit within the meaning of section 14 it is equally 
clear that the present appellants fre not entitled, to exclude the 
time during which they were prosecuting the mutation cases in the 
Revenue Court. The present application is an application to have 
an award filed and a decree passed on the basis of that award. 
The matter in controversy in the Revenue Court was not of this 


description. It was merely a mutation matter with a totafly 


different cause of action as its basis. The present application is 


based upon the fact that there was an agreement to arbitrate and 
an award made upon that agreement. The two proceedings cannot 
be said to bé founded on the same cause of action. 


There remains the question, which we need not decide, as to 
whether the proceeding in theeRevenue Court was a suit within the 
meaning of section 14, although on that point there is a ruling 
in Mukhammad Subhanullah v. The Secretary of State for Indiq{.), 
which is against the present appellants, It is therefore impossible 
for us either under section 5 or section 14 of the Limitation Act 
to extend the time so.as to enable the present application to be 
treated as made within time. We note that the respondents plead 
before us in argument that both the agreement and the award were 
prima facie legal and binding subject to any objection which could 
be raised on the ground of fraud or misconduct of the arbitrator etc. 
The court below has found that béth the agreement and éhe award 
were valid and that the present application was barred by time. 
With this we find ourselves in agreement. The result therefore is 
that the appeal fails and is dismissed with costs, i 


J B, L. Appeal dismissed. 
e (1) [1904] 24 A. W.N., 54. 
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pane SITAL PRASAD (Defendant) 
1915 bs 
aes, VEVSUS 
Honea: LAL BAHADUR AND ANOTHER (P/aintifs).® 


RICHARDS, Code of Civil Prockdure, (Act V of 1908) Or. xxiii, r. 3—Petition presented to 
ers J ` Revenue Couri stating adjustment of suit— Registration not necessary— 
Registration Act (XVI of 1908), section 17. 

Proceedings for mutation were pending inthe Revenue Court. - A suit 

on the same grounds was pending in the Civil Court between the parties. 

> i In the Revenue Court the plaintif and the defendant presented a petition 

S to the effect that their disputes had been made up in this way that the 

- plaintiff recognised the defendgnt’s right to three-fourths of the property 

in suit. ‘Ihe application was act&d upon inthe Revenue Court. Subse- 

quently a petition was presented to the Civil Court stating that the suit 

had been compromised andasking that a decree might be made under 

Order xxiii, rule 3 of the Codegf Civil Procedure. The petition filed in . 

the Revenue Court was brought on to the file of the Civil Court and a 

° decree was.made in terms of the adjustment as set forth in that 
petition :— , 

Held, that the petition was admissible in evidence without registration, 
as it did not purport or operate to create, declare, assign, limit or extin- 
guish any right, title or interest of the value of Rs. 100 and upwards to or 
in immoveable property but merely proved that there had been an adjust- 
ment between the parties out of court, 


First APPEAL from a decree of Babu Murari Lal, Subordinate 
Judge of Cawnpore. 
The facts of the case are fully stated in the judgment. So far 
as they are material for this report, they were as follows:—One 
* Musammat Raj Rani Kunwar died on the 19th of March, 1913 
possessed as a Hindu widow of zamindari properties, Lal Baha- 
dur, plaintiff, and Sital Prasad, defendant were rival claimants to 
the estate,and each of them applied to the Revenue Court for 
mutation in his own favour. While mutation proceedings were go- 
ing on, the plaintiff instituted the present suit for a declaration that 
he and his brother being the nearest teversioners were entitled to 
the whole estate, Sital Prasad rasisted the suit and claimed to be 
the nearest reversioner himself on the ground that he was a Sapinda 
$F. A. No. gt of totq. 
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of the last male bwner. On the 23rd of October, 1915 the parties 
jointly presented a petition to the Revenue Court stating that the 
disputes between them had been compromised in this way that “we, 
Lal Bahadur and Gdbind, Prasad objectors (in the mutation court) 
have agreed to recognize that Lala Sital Prasad, applicant (for 
mutation) has a right in 34 of the property in dispute asa Sapinda 
of the deceased persons......and I, Sital "Prasad have agreed to re- 
cognize that Lal Bahadur and Gobind Prasad, objectors aforesaid 
have a right in the property in dispute to the extent of } share,” 
and praying that mutation might be made accordingly. After noting 
other terms of the compromise, the petition went of to state that 
“I, Sital Prasad applicant, and we, Lal Bahadur andeGobind Prasad 
will always and at all times, abide by the terms of the compromise 


in every Revenue or Civil Court and in the Court of Wards ez. In - 


case of violation of the said terms, which, God forbid, may be com- 
mitted at any time by any one of the parties, the other party wil? 
have power to compel the said party to abide by the said terms, 
by bringing a suit in court or by any other proper means.” The 
petition having been attested in court, mutation was ordered “in 
accordance with the compromise entered into” by the parties. 
Subsequently when the suit came on for hearing in the Civil Court, 
the plaintiff made an application stating that the suit had been’ 
settled by the parties out ofcourt, and prayed that it may be dec- 
reed in the terms ofthe compromise, and he filed a certified copy 
of the above-mentioned petition in support of his allegations. The 
defendant admitted that he had made the compromise but alleged 
undue influence. Besides the petition in the revenue court, no oral 
evidence was given in support of the compromise. The lower 
court held that the petition in the revenue court was admissible 
in evidence and did not require registration, and having negatived 
the plea of undue influence it passed a decree in terms of the com- 
promise. The defendant appealed to the High Court. s 
. M. L. Agarwala, (with him Benode Behari), for the appellant, 
submitted that the petition filed in the revenue court was, for 
want of registration, inadmissible in evidence. It was an instrument 
which purported to declare rigMt, title or interest to or in immove- 
able property, and was as such a document of which under section 
17 of the Indian Registration Act, registration was compulsory, 
The fact that the revenue couft ordered mutation in ‘accordance 
JIN 143 R 
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with the terms of the compromise did not render its registration 


unnecessary. The principle why orders and decrees of court did 
not require registration was because they operated as res judicata.. 
Pranal Anniv. Lakshmi Anni, [1899] E L. R., 22 Mad., 508, P. C. 
Orders in mutation proceedings did not and could not affect 
questions relating to title. There was conflict of authority upon 
this point in this Court. Cases in favour of the appellant’s conten- 
tion are 
Sadruddin ARmad v. Chajju, [\908) 1. L. R, 31 All, 13; 
Rustam, Ali Khan v. Musammat Gaura, [1911] I. L. R, 33 All., 728, 
S.c.8 A. L. J. R, 918; 
Bharosa v, Stkdar, (1914) 12 A, L. J. R, 998; 
Deo Chand v. Pearay, |1914} 12 A. L. J. Rọ, 1133. 
He also referred to 


Raghubans Mani Singh v. Mahabir Singh, [19051 I. L. R., 28 All, 78; 
Piarey Lal v, Kokla Kunwar, [913] 11 A. L. J. R, 157, and on Appeal, 
11 À. L. J., 765 S.c. I. L. R. 35 All, 502. 
Daya Shanker v. Hub Lal,, [1915] I. L. R, 37 All, 105, S.c. 13 A. 
L. J. R., 24 š 
Kailas Nath Katju (with him Tef Bahadur Sapru), for the res- 
_ pondents, submitted that the court had passed the decree under 
appeal under Order XXIII, rule 3 of the Code of Civil Procedure. 
The plaintiff's case was that the suit had been adjusted out of 
court by a lawful agreement or compromise. The agreement alleg- 
ed to have been arrived at between the parties was a settlement of 
doubtful rights in the nature of a family arrangement. It was 
passed on the assumption that there was “an antecedent title of 
some kind in the parties” and the agreement acknowledged and 
definféd what that title was, 
Khunni Lal v. Gobind Krishna Narain, [1911] L L. R, 33 All, 356 
at 367. i 
Such an agreement was neither a sale nosa gift nor an exchange, 
and therefore need not be in writing at all; and so long as it remained 
merely oral, it would not attract the provisions of section 17 of the 
Registration Act which applied only to instruments. The petition 
' presented by the parties in the Revénue Court was not itself the com- 
promise, (though even as such it would. be admissible in evidence), 
but,only a piece of evidence of the terms of the pre-arranged oral 
compromise between the: parties *to adjust the civil suit. The 


( ye 
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parties thereby only intended to inform the Revenue Court of CIVIL 
the terms of their fggeement. | 
Nurali v. Imaman, [1884] 4 A. W. N., 40. 


ment, he wanted to avoid it by the plea of undue influence which had 
been negatived. The amended language of Order 23, rule 3 of the 
Code of Civil Procedure made it quite clear that if one of the parties 


1915 
SITAL 
Moreover the defendant did not deny the factum of the agree- PRASAD 
v 
Lar 
BAHADUR 


pleaded at the hearing a previous amicable adjustment of the suit 
out of court the court was bound to inquire into the matter, and if 
satisfied that the suit had been adjusted by a lawfuļĻagreement, to 
pass a decree in the terms of that agreement. 


z 


(He was stopped). ` . . 


M. L. Agarwala, in reply, submitted that the petition in the. 
Revenue Court was the final form®f the so-called,oral compromise, 3 
and under section 91, of the Evidence Act no other evidence of its 
terms was admissible. It was in reality itself the compromise, and 
as it declared rights of the parties n immoveable property it could 
not be looked at for want of registration. 


The judgment of the Court was delivered by 
RICHARDS, C. J.—This appeal arises out of a suit in which one Riohards, O J 

Lala Lal Bahadur claimed a declaration of his title to certain 

property ‘which originally belonged to three brothers, Raja Lal, 

Ambika Prasad atd Munna Lal. The plaintiff's claim was that 

he was the daughter’s sone of one Bhawani Sahai, the paternal 
grand-father of the three persons we have named. It appears that 

while this suit was pending there was also pending in the Reyenue . 
Court proceedings for mutation of names. The application for 
mutation and the opposition thereto were based on exactly the 
same considerations as in the civil suit On the 23rd of October® 
1913 a petition was presented in the revenue matter signet by 
Lal Bahadur (plaintiff) and Sital Prasad (the contending defen- 
dant). This petition set forth that the revenue matter had been 
compromised in the manner set.forth in the petition. The petition 
goes on to say that Lal Bahadur and Govind Prasad’ had agreed 
to recognise that Sital Présad had a right to three-fourths of the 
property in dispute as sapinda eo Raja Lal and Munna “al, The 
Revenue Court acted on the petition and made entries accordingly, 
On'the 21st of November 1913 the plaintiff presented a petition 


oy 
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to the learned Judge before whom the present suit was pending, 
stating that the suit had °been compromised and asking that a 
decree should be made under Order 23, Rule 3 of the Code of Civil 
Procedure, He brought on to the file the petition of the 23rd of 
October 1913 to which we have referred above, The defendant 
did not deny that he had joined in the petition but said that he 
had done so as the result of fraud and undue influence, The court 
below held that there was no fraud or undue influence and made a 
decree in the terms of the alleged adjustment. 

In the present appeal it is urged that the petition not being 
registered was inadmissible having regard to the provision of 
section 17 of the Registration Act XVI of 1908. The respondent 
contends that the petition to the Revenue Coutt was not a docu- 
«nent that required registration and that it was admissible to prove 
that an adjustmertt of the civil suit*had been made by the parties 
out of court and that, in the absence of fraud it demonstrated 
that there had been an adjustment, From time to time the 
admissibility of such petitions af evidence in subsequent proceed- 
ings én the Civil Courts has been raised and there is undoubtedly 
some conflict of authority, Section 17 of the Registration Act 
(clause 4) provides that “non-testamentary instruments which pur- 
port or operate to create, declare, assign, limit or extinguish any ' 
right, title or interest of the value of Rs. 100 and upwards to or in 
immoveable property must be registered. It ha been argued that 
these petitions are instruments requirmg registration within the 
meaning of the section. In most, if not in all of the cases hereto- 
fore dgcided in which the question has arisen the petition was 
presented to the Revenue Court long before the Civil Court pro- 
ceedings were instituted. It may perhaps fairly be said that in 
“some. of these cases, the party producing the petition of com- 
promise was attempting to use it for the purpose of showing 
that some right in immoveable property had either been “created 
declared, assigned, limited or extinguished’. If in the present 
case, the respondent was seeking o use the petition to show that 
a right in *immoveable property had been “created, declared, 
assigned, limited or extinguished,” it might have been urged with 
great force that if the document ‘purported or operated” to do 
any one or more of these things, it was inadmissible for want of 
registration and that if it didnot so “ purport or operate” it was 


* 
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inadmissible as irrelevant. Inthe present case we think that the 
petition of the 23rd qf October 1913 was produced in the court 
below merely for the purpose of showing that this very suit had 
been adjusted by the parties out of court. This is clearly shown 
by the petition which the plaintiff filed in the Civil Court setting 
forth that there had been an adjustment, The petition of the 
23rd of October does not on the face of it purport to “create, 
declare, assign, limit or extinguish any right.” ‘It was merely a 
request to the Revenue Court to effect mutation of names in 
accordance with an agreement come to between, the parties. 
The petition does not on the face of it even purport to be she 
agreement between the parties, It is simply a “ petition” ad- 
dressed to the Court Order 23, Rule 3 provides that where 
itis proved to the satisfaction of fhe court that a suit has been 
adjusted wholly or in part by &ny lawful agreefnent or compro- 
mise, the court shall order such compromise to be recorded and 
shall pass a decree in accordance therewith so far as it relates to 
the suit. Prior to the passing of the present Code it had been the 
practice of this Court not to act under the corresponding section 
375 of the old Code, unless the parties were actually agreed that 
an adjustment had been made when the court was asked to act. 
The other High Courts on the contrary had taken the view that 
it was ope to one of the parties to prove the adjustment even 
when the other party denied it. The words of the present Order 
seem to indicate that the legislature has thought well to adopt the 
practice prevailing in the other courts and that the Court must 
now enquire whether or not there has been an adjustment qyt of 
court. There was nothing to prevent the parties to the present 
suit coming to an oral agreement of adjustment, The only trans- 
actions relating to immoveable property which require to be made 
in writing are those specified in the Transfer of Property Act? If 
the parties had presented to the Civil Court a petition in the same 
terms as that presented to the Revenue Court the Civil Court 
would undoubtedly have received it and acted upon it. We do 
not think that anyone could have contended that such a petition 
required registration., Supþose that both parties had signed such 
“a petition and that on the strength of it the respondent kad asked 
the court toact under Order 23, Rule 3, suppose further that the 
appficant had opposed the court so acting on the ground that he 
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had been induced to sign the petition by fraud and that the court 
had found that there was mo fraud, we think it clear that the court 
would have been bound to make a ‘decree if terms of the adjust- 
ment and that the applicant could not have successfully contended 
that the signed petition was inadmissible for want of registration, 
We think that the petition (which both parties signed) to the 
Revenue Court was in the circumstances of the case admissible as 
evidence that the present suit had been adjusted out of court. 
The significance to be attached to the evidence is of course another 
matter. In the present case when we consider that the mutation 
proceedings and the Civil Court suit were going on simultaneously 
and that it was exactly the same dispute, it is clear that the 
present suit was adjusted. It is quite clear that the petition in 
the revenue matter was made in pursuance of the agreement to 
adjust the dispute pending betWeen the parties. In the natural 
course of events if Sital Prasad had kept good faith, be would 
have joined in a petition to ‘the Civil Judge couched in exactly 
the same terms as the petition,*he had joined in, to the Revenue 
Coust. We think that the court below was justified in coming 
to the conclusion that the parties had adjusted the suit out of 
court, and that being so, it was the duty of the learned Judge to 
make the decree in terms of that adjustment. We see no reason to 
differ from the view taken by the court below on the question of 
undue influence and fraud nor was it seriously urged that we 
should do so. We dismiss the appeal, with costs. 


K. N. K. Appeal dismissed. 
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(y . 
HAR NARAIN AND ANOTHER (Defendants) eae 
versus i 1915 
BISHAMBAR NATH (Plaintif)? November, £9. 
Hindu Low—Mitakshara—Partition—Share of step-mother. os RICHARDS, 
A step-mother, according to the Mitakshara, is entitled, upon partition cL 
‘to a share equal to that of a son, Hemangini v. Kedar Nath, I.L R16 RAFIQ, J. 
Cal., 758, distinguished. Mathura Prasad v. Deoka, (1890| A. W.N, 
124, followed. 7 
FIRST APPEAL from a decree of Shekhar Nath Banerji Esq, 
Subordinate Judge of Agra. . Š 
Suit for partitior. . 
The plaintiff and the defendant No. 1. were brothers, Defen- ° 
dant No. 2 was the mother of thé plaintiff and the step-mother of 
defendant No. 1. Several defences were raised by the first defen- 
dant but allof them were decided, against him and none of them 
was raised in appeal in this case. The court passed a decree in 
favour of the plaintiff dividing the property in three shares oné of 
which was allotted to the mother of the plaintiff. The defendant 
objected to this part of the decree in appeal. 


Benode Behari, for the appellants, submitted that the second 
defendant being a step-mother of the first defendant was not entitled 
to a share on partition. It was really giving the plaintiff two shares 
instead of one. The Mitakshara gave a share only to the mother, 


Mitakshara I, vii, CX XIII A, y 


If a share was'to be allotted to the mother of the plaintiff it 
should come out of the plaintiff's share. The Privy Council did 
that in ; ° 

Hemangini Dassi v. Kedar Nath, [1889] 1. L. R., 16 Cal., 758, 76% 

Sham Krishna Dar, for the respondent, argued that so far as the 
Benares School was concerned the step-mother was entitled to 
a share. š 

Mathura Prasad v. Deoka, [1890] A. W. N., 124. ° 
The 16 Cal., case was a case,tinder the Bengal law, see 
Caowdhri Thakur Prasad v. Mt. Bhagbati Koer, [1905] 1 C. Lee Jo m2. . 
* F, A. 283 of 1913. 


_ Richards, 0./. 
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He also. discussed 
Damodar Das v. Uttamram, [1892] I. L. R., 17 Bom., 271,- 
Damoodur Missir v. Şenabutty, [1882] I. L. R., 8 Cal, 537. 


[He was stopped.] wes Oe 
The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal is connected with First Appeal 
No. 355 of 1914. It is a suit for partition brought by Bishambhar 
Nath and Musammat Chiraunji against Har Narain and his son 
Amba Prasad. ishambhar Nath is the brother of Har Narain, 
Musammat Chiraunji is the mother of Bisbambhar Nath and step- 
mother of Har Narain. The only point which arises in the appeal 
is the share to which Musammat Chiraunji is entitled upon partttion. 
The defendants contend that she is only entitled to a share out of 
the share allotted on partition to her son. On the other hand the 
plaintiffs contend that the property must be divided into three 
parts, one part should be allott€deto Bishambhar Nath, one part to 
Musammat Chiraunji and a third part to Har Narain, The court 
below has acceded to the contention of the plaintiffs. The defen- 
dants have appealed. Reliance was placed on the case oft Heman- 


gins Dassi v. Kedar Nath Kundu Chowdhry(}). This no doubt 


would be an authority in the appellant’s favour if the present was 
a case governed by the Benares School of Law (z. e. Mitakshara) 
but it is quite clear that the case cited’was one under the Bengal 
School of law, namely, the Dayabhaga. This appeass from the 
judgment in the case of Chowdhry Thakur Prasad Shahiv. Musain- 
mat Bhagbats Koer(2). On the other,hand there are several autho- 
ritiessin favour of the plaintiff which refer tothe Mitakshara School 
of Law (See Damoodur Missir v. Senabutty Mrsrain(8); Damodar 
Das Maneklal v. Uttamram Maneklal(&). The same point was 
expressly decided by this Court in the case of Mathura Prasad v, 
Deoka (8). In our opinion the view taken by the court below was 
cortect and should be affirmed. We dismiss the appeal with costs. 


M. L. N. Appeal dismissed. 
(1) [1889] I. L. R., 16 Cal, 758. l (2) [1905] 1 C. L. J., 142 at 143. 
e (3) [1882] I. L. R, 8 Cal, 537 at p. 542 and 543. 
(4) [1892] I. L. R., 17 Bom., 271. (5) [1890] A. W. N., 124. 
e 
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SOHAN LAL 
versus * 


EMPEROR.® 
Penal Code (Act XLV of 1860), sections 403, 417-—-Cheating—Dishonest inten- 
tion—Criminal misappropriation 

S and M were co-sharers. Owing to disputes between them the mahal 
of which they were co-sharers was partitioned into two mahals. The 
. partition was confirmed on August 28, 1914, but it was t® take effect from 
July, 1915. In the interval in order to prevent disputes M was appointed 
additional lambardar for the mahal in which both Æ and S were co-sharers 
and of which S hàd hitherto been the sole lambardar. An employee of 
the canal department brought the fama bandis, or statements of accoun 
showing the arrears of canal dues requiring to be realised from cultivators 
belonging to the mahals, and these were taken from the peon by accused 
who was a servant of S. Those dues are realised by the lambardars who 
receive a certain percentage on thg dues so collected. Accused collected 
the dues, paid the money in at the tahsil, received the lambardar’s per- 

centage, and made over the whole amount thereof to S:-—— S 
Held, that the accused was not guilty either of the offence of cheating 

or of the offence of criminal misappropriation. 

APPLICATION in revision against the order of B. Banke Behari 


Civin 


1915 
November, 18. 


Depend 


Piccorr, J. 


Lal, Sessiens Judge, Meerut, confirming the order of C. H. Webster - 


Esq., Magistrate rst class, convicting the applicant. 

The facts of the case areas follows :— 

Sohan Lal is the Mukhtar-am of Musammat Sarvi Begam, kambar- 
dar of mahal Sarvi Begam: A partition of the mahal was effected 
and two mahals were formed, mahal Sarvi Begam and mahal 
Brindaban. The partition was confirmed on 26th August’ 1914 but 


was to take effect from July 1915. In this interval, an applications 


was made to the Collector to give effect to the partition at owce so 
as to avoid disputes, and on 21st October 1914 Mehar Chand was 
appointed additional lambardar of mahal Brindaban: There was 
some difficulty experienced in carrying out this order and the 
Tehsildar asked for specific directions, whereupon the ‘Collector on 
1gth December 1914 passed’ an order to the effect that Sarvi Begam 
was to pay the revenue assessed on the new mahal Sasvi Beĝam 
and realise the rents from tenants whose holdings had been allotted 


. * Cr. Rev. 807 of 1915. 
XIII 144 R 
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to that mahal and similarly Mehar Chand should pay the revenue 
assessed on the new mahal Brindaban and collect rents from tenants 
whose holdings had been allotted to the mahal. This arrangement 
was given effect to in the papers. On 23rd December 1914 
two canal Jama bandis were issued, one for mahal Sarvi Begam 
and the other for mahal Mehar Chand, and were made over to 
Muhammad Siddiq a peon to be delivered to the lambardars so as 
to enable them to realise the canal dues from the tenants and pay 
them into the Tehsil. The lambardar realising these dues was 
paid a certain percentage for his labour in collecting these dues, 


The prosetution case was that Sohan Lal took the Jama banats 
for both mahals though he was entitled only to the one for mahal 
Sarvi Begam, that by telling Muhammad Siddiq peon that he would 
deliver the other one to Mehar Chand he had been guilty of cheat- 


. ing under section 417 Indian Penal Code and that by collecting the 


canal dues and paying the amount intothe Tehsil and realising 
Rs. 12-7-0 on 5th January 1915, as fee he had been guilty of criminal 
misappropriation under section 403 Indian Penal Code. 


The Magistrate convicted Sohan Lal under both sections and 
sentenced him to 3 months’ rigorous imprisonment on each count. 
The Sessions Judge on appeal affirmed the convictions, but reduced 
the sentence to a cumulative fine of Rs, 250, on both charges. 


Sohan Lal applied in revision. ` 7 

Peary Lal Banerji, for the applicant. s 

In the first place the trial was illegal as the two charges could 
not bë joined. The alleged offence of cheating committed on 23rd 
Degember 1914 was quite distinct from the alleged offence of cri- 
minal misappropriation committed on 5th January 1915. They 
were not parts of the same transaction, 

The conviction for cheating was bad. „The prosecution had not 
shoWn that when Sohan Lal took the Jama bandis from the peon 
he had the intention to cheat. It must be proved that at the time 
the representation was made there was an intention to deceive, It” 
is quite possible that Sohan Lal might have intended to make over 
the second "Jama bandi to Mehar Chand but subsequently might 
have thought that Sarvi Begam as original lambardar was entitled 
to collect. The Jama bandis weve not documents of title. The 
possessor of them would not be entitled by the mere fact of their 

. e 
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possession to collect the dues from tenants, It was merely a 
tenant roll giving the names of the tenants and showing the 
amount of their duesh L’ 


The conviction for criminal misappropriation was also bad. The 
money realised from the Government was remuneration for labour 
done. Mehar Chand had never done the labour and was conse- 
quently not entitled to remuneration. He would have no right 
to the money merely by reason of being lambardar of mahal 
Brindaban, 

He relied on Circulars of Board of Revenue, Department W. 
Cahal dues and rates. Moreover, the money received was on behalf 


of Sarvi Begam and Sohanlal never appropriated it to his own use. 


It was not at all clear that the appointment of Mehar Chand 
as additional lambardar took away from Sarvi Begam the right 
to collect canal dues for the entire mahal until the partition had 
been fully given effect to from Jely 1915. Under these circum- 
stances this was not a case for the criminal courts. If Mehar Chand 
thought he had a right to the money he could enforce his claim in 
a Civil Court. . 


L. M. Banerji, (Government Pleader), for the Crown. 


The taking of the Jama bandi and the making use of it were 
parts of the same transaction and the charges could be legally 
joined, ° ù 

The Jama bandis were issued for different mahals and the 
intention was to enable the lambardar in each to collect the dues and 
to earn the remuneration. By taking the Jama bandis for mahal 
Brindaban, Mehar Chand was deprived of the opportunity to 
make collections and this caused loss and amounted tô criminal 
misapprọpriation. : ° 

As regards cheating, if Sohanlal had not promised to deliver 
the second Jama bandis to Mehar Chand, it would not have been 
made over to him. There was a false representation which indeed 
Muhammad Siddiq to deliver it, 


The following judgment was delivered by 


PIGGOTT, J.—This is an application in revision by one S8han 
Lah The applicant was tried and convicted by a Magistrate on a 
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composite charge purporting to be laid under sections 403/417 of 
the Indian Penal Code and received concurrent sentences of impri- 
sonment. On appeal the learned Sessions Judge has maintained 
the convictions as recorded, but has set aside the sentence of impri- 
sonment and imposed in lieu thereof cumulative sentences of fine 
aggregating Rs. 250. The'essential facts may be stated as follows :-— 
Sohan Lal was the servant of a land-holder named Musammat 
Sarvi Begam. There had been disputes between this lady and 
another co-sharer in her mahal, culminating in a partition which 
had finally been settled by the Revenue Courts and ordered to take 
effect from the month of July 1915. In order to avoid disputes 
between the parties in the interval before the partition was to take 
effect, the Collector had exercised his powers under section 45 of the 
United Provinces Land Revenue Act, Local Act No. III of IgOI, and 
“appointed the other co-sharer, Mghar Chand, an additional lambar- 
dar for the mahal in which he and Musammat Sarvi Begam were 
both co-sharers, and of which Musammat Sarvi Begam had hitherto 
been the sole lambardar. The „Magistrate who tried this case in 
the first instance thoroughly appreciated this point, but the learned 
Sessions Judge seems to have been under some misapprehension 
concerning it. There could not be a separate lambardar for the 
mahal known as “ mahal Bindraban,” this being the name of the 
mahal assigned to Mehar Chand on partition, because no such 
mahal had yet come into existence. The intention of the Collector 
no doubt was that Mehar Chand should exercise all the powers, 
perform all the duties and enjoy all the rights of a lambardar in 
respect Of that portion of mahal Sarvi Begam which had been 
assigged to him under the partition. Under these circumstances 

an employee of the canal department went to the village, bringing 


‘with kim the jama bandis, or statements of account showing the 


arrears of canal dues requiring to be réalised from cultivators 
belonfing to mahal Sarvi Begam. This work of realization is 
ordinarily performed by the lambardars, who are enabled by the 
exercise of due diligence to earn a small remuneration in the form 
ofa percentage on the dues collected» In accordance with the Collec- 
tor’s order, the effect of which had been properly appreciated by the 
revenue authorities, two separate jamdé bandis or statements of 
accotnt had been prepared, one fer that portion of the mahal of 


ho 
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which Sarvi Begam was lambardar and another for that portionof Civi} 
the mahal of which Mehar Chand had been appointed additional 1915 
lambardar. The officjal entrusted with the conveyance of these sama Ska LAT 
bandis handed them both over to Soban Lal. The latter proceeded v. 

to make all the necessary collections for the entire mahal in the EMPEROR 
name of his'mistress Musammat Sarvi Begam. He paid the money Piggoii, J 
so collected in at the Tahsil, received the percentage due to the 
lambardar for collections made with due diligence, and paid over 
the money so received to his mistress Sarvi Begam. There is no 
suggestion that he made anything for himself out of* the transac- 
tion. He has been convicted of having deceived the canal official 
and thereby obtained possession of the fama bandi which was 
intended for Mehar Chand, and he has been further convicted of 
having criminally misappropriated that portion of the canal dues ° 
which was paid to him on accoynt of collections made in Mehar 
Chand’s division of the mahal.’ It is contended before me that 
both convictions are bad in law, and that in any case the trial is 


bad, as the two alleged offences were not part of the same transac- 
tion and should not have been tried together. With regard to the 
alleged misjoinder of charges, my opinion is that the prosecfition 
was entitled to ask the court to go into the whole matter at a 
single trial, provided it took upon itself the burden of proving that 
all the facts alleged against the accused were in fact so connected 
together as to form parts of the same transaction, or to be other- 
wise triable at a single trial under the provisions of sections 235 and 
236 of the Code of Criminal Procedure, This involves the, further 
condition that, if the prosecution failed to make this out, the joint . 
trial would be defective in law. In the view which I take of theefacts A 
of this case I need not labour on this point further. Is seems to 
me that practically the prosecution assumed the burden of proving, 
that the obtaining of a Jama bandi for Mehar Chand’s division of 
the mahal was deliberately done by the accused Sohan Lal, in 
order to enable him to collect dues appertaining to the said divi- 
sion of the mahal and to deprive Mehar Chand of the opportunity 
of earning the lambardar’s remuneration in respect ọf such dues, 
I do not think that anything of the sort is made out by the evi- 
dence on the record. The*Magistrate who tried the case wag in- 
clined to doubt the evidence ofMuhammad Saddiq, the’peon who 
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handed over the jama bandis to Sohan Lal. The learned Sessions 
Judge sees no reason to disbelieve the witness, but obviously his 
evidence does not prove anything regarding Gohan Lal’s intentions 
at the time when he accepted delivery of the two sama bandis, 
When it is sought to establish the offence of cheating on the basis, 
not of any false representation with regard to past events or existing 
facts, but on the basis of a promise as to something to be done in 
the future, the prosecution is often faced with this difficulty, that 
it has to prove that the person making the promise had no inten- 
tion at the ttme of performing it. Assuming Muhammad Saddiq’s 
evidence to be true as it stands, it would not in my opinion be safe 
to infer from this evidence that Sohan Lal did not at the time 
intend to pass on one of the two jama bandis left with him to 
Mehar Chand. As regards the charge of criminal misappropria- 
‘tion, I am not prepared to hold hat there is on this record suffici- 
ent evidence of dishonest intention’ on the part of Sohan Lal to 
warrant his conviction. The question of the respective rights and 
duties of the original lambardar and the additional lambardar of 

mahal Sarvi Begam is not in itself absolutely clear, and may well 


_havesseemed extremely doubtful to the persons principally con- 


cerned, Sohan Lal was after all a servant acting under the 
orders and in the interests of his mistress. I am not prepared to 
assume against him that he knew he was causing wrongful gain to 
his mistress, or wrongful loss to Mehar Chand, by collecting these 
canal dues and receiving the remuneration therefor. There is no 
question in the present case of dishonest conversion of money to 
his owħ use by the person accused. The charge is therefore 
based on the words “ whoever dishonestly misappropriates.” The 
verb “to appropriate” in this connection means setting apart for; 
or assigning to, a particular person or use; and to “ misappro- 
epriate” no doubt means to set apart for or assign to the wrong 
person or.a wrong use, and this act must bë done dishonestly, The 
evidence on the record does not satisfy me that when Sohan Lal 
handed over to his mistress the money, which was after all only 
the due payment for work which he had himself performed, he was 
acting dishonestly within the meaning of that word as used in the 
Indian Penal Code, I therefore accept this application, set aside the 
conviction and sentence in this case, and acquit Sohan Lal of the 
offence charged, The fine, if paid, Tnust be refunded. 
Conviction set asides 


ik l 
= 


VOL. XIII] -HIGH COURT 1137 


a ° 


SHEO MANGAL SINGH (Plaintif) 
. VET SUS . 
CHEDU AND OTHERS (Defendanis).* 
Occupancy tenant—usufructuary mortgage executed by him—Mortgagee in 
possession—Relinguishment tn favour of semindar, validity of. 
An occupancy tenant who has mortgaged his holding for consideration 
and put the mortgagee in possession cannot enter intoa bargain with his 


, zemindar, so as to secure some collateral advantage for „himself as consi- 


deration for the relinquishment of his holding, tothe prejudice of the’ 


mortgagee whom he has himself put in possession. 
SECOND APPEAL from a decree of G. C. Bhadwar Esq., District 


Judge of Mainpuri, confirming a decree of Babu Raj Bahadur, As- 


sistant Collector, First Class. e * . 


Claim for ejectment. 

The court of first instance dismtssed the claim. 

The lower appellate court confirmed-the decree. 

Plaintiff appealed. 

Lakshmi Narain and Baleshwart Prasad, for the appellant. 
Sital Prasad Ghosh, for the respondents, 


The following judgment was delivered by 

PIGGÖTT, J.—This is plaintiffs appeal in a suit for ejectment 
originally filed in the court of an Assistant Collector, The plain- 
tiff is admittedly the zamintar of the land in suit. In his plaint 
he describes the two defendants, Chedu, son of Dan and*Chiddu 
son of Matru, Kunjras, as non-occupancy tenants of the land in 
suit, The defendants filed a written statement in which they des- 
- cribed themselves as mortgagees in possession on behalf of the 


tenant-in-chief, who was a tenant with occupancy rights, Or 


their plea Mithu, son of Faqira, was added as- a defendant’ The 
Assistant Collector came to the conclusion that there had been a 
mortgage by Fagira, father of Mithu, in favour of the original de- 
fendants and that this fact alore was sufficient to oust his jurisdic- 
tion, He dismissed the syit accordingly. The District Judge was 
obviously inclined to the opinion that the Assistant Collector, was 
wrong on the question of jurisdiction, He has, however, rightly 
* 5. A. No. 1541 of 1914. 
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remarked that the question was one which might be passed over 
in his court, in virtue of the provisions of Section 197 of the Agra 
Tenancy Act (Local Act II of rg01), He was of opinion that he 
had materials on the record sufficient to determine the appeal. 
He has found that there was a mortgage by Fagira in favour of 
the original defendants, and that this fact alone was sufficient to 
protect the said defendants from ejectment during the period of 
the mortgage. The plaintiff's suit having thus been dismissed by 
both the courts below, it is contended in second appeal to this Court 
that the findings of the court of first appeal are not sufficient to 
dispose of the,case. The facts apparent from the record are sope- 
what peculiar. It would seem that the land was conveyed to the 
fathers of the two original defendants by two distinct transactions. 
There was a mortgage by Faqira in the month of May 1897 in 
efavour of Matru for a period of fifteen years, Before this period 
had expired Fagira executed anotfer mortgage in favour of Dan 
for a period of twenty years. The record does not show that Dan and 
Matru are related, though they are members of the same caste, and 
it would seem that their sons, the two defendants originally im- 
pleaded, are amicably in joint possession of the land in suit. After 
the death of Fagira there was a suit for arrears of rent against 
Mithu which resulted in a decree in favour of the zamindar, If 
the latter had proceeded to eject Mithu for non-satisfaction of this 
decree, the mortgagees in possession would no doubt have had an 
opportunity of protecting themselves by payfng into court the 
amount of the decree money. It ig not clear from the record 
whethé? any proceedings in ejectment had been commenced, but 
on the 29th of January 1911 Mithu relinquished his holding in 
favour of the plaintiff zamindar. Subsequently Mithu himself 
brought a suit to get this relinquishment set aside, on the ground 
*that it had been brought about by fraud or, coercion and this svit 
failed, The learned District Judge has quoted authority for the 
position taken up by him, that Mithu was not entitled during the 
pendency of the mortgage in favour of Dan, to relinquish his hold- 
ing to the prejudice of the latter. *[t seems to me that there are 
two currents of opinion in this Court on this question. The matter 
came before a Full Bench recently in thé case of Brij Kumar Lalv. 
Shéo Krishna Misra(!). In deciding that case the Court laid stress 
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on certain facts which hati been concluded by the findings of the 
court below. These were as follows :—{1) that the mortgage set 
up against the marine was for constderation and genuine; (2) 
that the object of the relinquishment was to defeat the mortgagee’s 
rights, On these findings it was held that the Civil Court had 
rightly granted the mortgagee a declaration that the relinquish- 
ment by the tenant was ineffectual against him and an injunction 
restraining the zamindar from interfering with his possession, A 
number of authorities on the point are referred 4o by TUDBALL, Js 
in his order in the case of Jatgopal Narain Singh v, Uma Dat(1). 
It is clear that in some of the older cases of this Court, as for 
instance, Rannu Rai v. Rafiuddin(?), the position had been broadly 
taken up that an occupancy tenant who, prior to the coming into 
force of the Agra °Tenancy Act (Local Act H of 1901), had made 
a usufructuary mortgage of his holding and put the mortgagee intg 
possession, could not duringe the subsistence of this mortgage 
relinquish his holding to the prejudice of the mortgagee’s rights. 
If the principle thus broadly laid down is accepted as of universal 
application, it would seem that tlfere was no necessity in the more 
recent ruling to which I have referred to discuss such a questjon as 
the object of the relinquishment, or the existence of collusion 
between the mortgagor and the zamindar. I take it that the law 
is finally settled to this extent, that an occupancy tenant who has 
mortgagéd his holding under the circumstances stated and put the 
mortgagee in pogsession cannot enter into a bargain with his 
zamindar, so as to secure some collateral advantage for himself as 
consideration for the relinquishment of his holding, to ehe pre- 
judice of the mortgagee whom he has himself put in possession. 
Whether any broader principle than this can be laid down as 
applicable to all cases seems to me at least open to argument, The 
mortgagees, by refusing or neglecting to pay rent regularly to the 
zamindar, might obviously put their mortgagor in a very unpleasant 
position, It is all very well to say, as has been done in this case, 
that the mortgagee would be driven in the last extremity to protect 
the occupancy tenant from egectment by paying into court the 
amount of any decree which the zamindar might have obtained 
against him, but there setms no good reason why the occupancy 
tenant, while not in possessiow and not enjoying any benefit trom 
(1) [1912] 8 A. L. J. Rọ 695. (2) [1904] I. L. R., 27 AlL, 82, 
°X I45R ' 
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the produce of the land, should be put to the trouble of defending 
a series of suits for arrears of rent because the mortgagee in posses- 
sion has not troubled himself to pay the rept regularly. Ifthe 
conditions of the mortgage were such as to bind the mortgagee to 
pay rent regularly to the zamindar, I think the courts might well 
grant the mortgagor equitable relief against any breach of such 
condition and permit him to protect himself from further trouble 
by relinquishing his holding. Without therefore committing my- 
self to any further attempt to define the law on this point, I think 
I have said enough to justify the conclusion that there should be 
some further findings of fact recorded before the decision of the 
courts below dismissing the plaintiff's suit can be affirmed. Ihave 


e to consider what issues should-be remitted. In argument before 


me it has been suggested that the mortgages in favour of Dan and 
Matru have not been proved ig accordance with law, and that 
there should be a finding, both as to the factum of those mort- 
gages, and as to the passing of consideration. It does not seem 
to me that any plea to this effect can fairly be read into the 
memorandum of appeal filed by the plaintiff in this Court ; nor do 
I thik it is a plea which I should permit to be raised at this stage, 
The whole of the proceedings in the courts below, and the findings 
of both those courts, are based on the assumption that the defen- 
dants originally impleaded were placed in possession by Faqira, as 
mertgagees in virtue of a dona fide mortgage or mortgages, Asa 
matter of fact the period of the mortgage in favour of Matru has 
expired, so that the only mortgage which can be set up in this case 
is that ot 1901 in favour of Dan.’ As the case now stands before 
me Iedo not think it necessary or advisable to call for any finding 
as to whether this mortgage was legally proved or was for 
consideration. I think the courts below have virtually concluded 
‘these points in favour of the defendants, . 

There remains the question of the transactions connected with 
Mithu’s relinquishment. I remit the following i issues to the courts 
below :— Rael 

(1) In rglinquishing his rights 4s an occupancy tenant over the 
land in suit did Mithu obtain for himself any collateral advantage 
frorg the plaintiff zamindar, or can it otherwise be said that the 
plaintiff and Mithu were acting in dllusion to the prejudice of the 
original defendants ? ror 
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(2} Were the original defendants, or either of them, as mort- 
gagees of the land in suit, bound to pay the rent thereof regularly 
to the zamindar? Were.they in any way responsible for the fact 


that the zamindar obtained a decree for arrears of rent against 
Mithu ? 


As the case has not been looked at in either of the courts below 
from the point of view which I have taken, I think that the parties 
should be permitted to adduce evidence on thesg issues if they see 
fittodo so. The lower appellate court may record itself any ad- 
ditional evidence which the parties may offer, or cause the evidence 


toebe taken by the court of first instance but it fnust record its 
own findings. On return of the findings ten days will be allowed 
‘for objections. . 


Issues remitted. e 





BARATI LAL (Defendant) 


versus 
sé SALIK RAM (Plainiif).* 


Tr aa of Property Act (IV of 1882) s. 6 (a)—Relinguishment of reversionary 
$ right, whether valid—Family arrangement. 

Where a claim was put’ forward by B to the property of A as the 
person entitled to it upon the death of A’s daughter-in-law and that claim 
was denied by C the daughter of A and subsequently the parties appro- 
ached each other and upon receipt of consideration from C, B abondoned 
his claim to the property, He/d that suchact was not a mere transfer of 
reyersionary rights within the meaning of section 6 of the Transfer of 
Property Act but that transaction was in fact and substance a settlement 
of disputed claim. S. Muhammad Ashmat Ali v. Kanis Fatima, refer- 
red to. 


SECOND APPEAL from a decree of Pandit Soti Raghuvansa 
Lal, District Judge of Shahjahanpur, reversing the decwee of Pandit 
Guru Prasad Dube, Subordinate Judge. 

‘Suit for possession of a house. The defendant „appellant, 


Barati Lal, is the nephew of one Bhaggalal and reversionary. heir 
° N * S. A. No. 1402 of 19 Lis 
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to his estate. The house in dispute belonged in equal moieties to 
Mihin Lal and to Bhagga, Lal. Mihin Lal was separate, from 
Bhagga Lal and the father of the defendant. Mihin Lal’s property 
devolved upon Musammat Shamo who was the daughter of Mihin 
Lal’s daughter’s son. The plaintiff, Salik Ram, purchased half of 


the house from Musammat Sbamo. As regards the other half the 


plaintiffs case was that Bhagga Lal was separate from the defen- 
dant and on his death he left him surviving Musammat Maha Dei, 
his widow, Musammat Sahodra, the widow of his predeceased son, 
and Musammat Mohan Dei, bis daughter. Upon his death Musam- 
mats Maha Déi and Sahodra were recorded in respect of all his 
property. Musammat Sahodra survived Musammat Maha Dei, 
and on her death Barati Lal made an applicatiagn to the Revenue 
Court for mutation of names as heir to Musammat Sahodra. Mu- 


‘sammat Mohan Dei contested tht application, and as the result 


thereof the parties came to terms. A deed called “dastbardari” 
was executed on Feburary 24th 1911 whereunder Barati Lal, ad- 
mitting himself to be the reversionary heir to Bhagga Lal, and 
Mohan Dei to be his daughter and owner of the property, - stated 
as follows :— 


Veh ekrar Karta hun ki jumla jaedad mutruka mamluka Lala Bhagga 
Lal magbusa se koi wasta aur tallug mera nahin hai aur Musammat 
«Mohan Det malik mutlaq jumla jaedad mangula 0 shale mangula 
hakiat Zimindari vaghaira, fiske Mohtmim Musammat Mohan Dei 
(0) Lala Khunnilal 


hain.” 


It was also provided that Musammat Mohan Dei and Lala 


*Khifini Lal were entitled to transfer the properties in any way they 


liked. It was further provided that having received Rs. 5,000 in cash 


eand some immoveable property Barati Lal was relinquishing all 


rights in the other property in favour of Molfan Dei and her husband 
Khunni Lal, In the end it was said that he would get his appli- 
cation for entry of name then pending in the Revenue Court reject- 
ed and he would have the name of Mohan Dei recorded as against 
the zemindari property. After Mohan Dei’s death Khunni Lal 
sold the remaining half of the house it dispute to the plaintiff on 
Ju 7, 1913. The defendant Barati Lal himself had purchased 
from ‘Khunni Lal some zemindari and shops on April IO, 1912. 
The properties purchased by the defendant had also been acquired 


\ 
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by Khunni Lal under the “dastbardari” of May 24, 1911. Plain- 
` tiffs case was that about a month before. the suit: defendant had 
taken unlawful posses§ion ef the whole house and some moveable 
property-which plaintiff had in the house. Plaintiff had asked 
defendant to restore possession, and on refusal, he (plaintiff) 
commenced the present action. The defence, among other things, 
is that neither Musammat Shamo nor Khunni Lal had any 
proprietary right to the house, that defendant was the reversionary 
heir to Bhagga Lal’s property and Mohan Dei had a Hindu widow's 
etstate therein and that the suit was time-barred. The court of 
first instance held that the plaintiff's purchase of halfof the house 
from Musammat Shamo was valid and decreed the suit to that 
extent. As regards the other moiety it was held that the “ dastbar- 
dari” of May 24, 1911 was in the nature of a transfer of reverison- 
ary rights and under section 6 (a) ef the Transfer of Property Act if 
such a transfer was invalid. Consequenty neither Mohan Dei nor 
Khunni Lal had acquired any interest in that portion of the house 
which the plaintiff could validly huy. The suit was accordingly 
dismissed in respect of that portion. Both parties appealed to the 
District Judge, He dismissed the appeal by defendant. In re- 
gard to the appeal by the plaintiff he held that the defendant was 
estopped from denying the plaintiffs title and that the “ dast- 
bardari” was a “family arrangement” which was binding on the 
defendant. He aqcordingly reversed the decree of the court of 
first instance. 


"+ Defendant appealed. - 2 


Tej Bahadur Sapru, for the appellant. It is submitted thatthe « 
lower appellate court is in error in holding that the “ das#tbardari” 
was in the nature of a family arrangement. The document does , 
not purport to settle anp doudiful rights. The parties knew what 
their rights were, and what the document really purports to effect 
is that the defendant for consideration parted with his reversionary 
rights which, according to law, he cannot do. Referred to section 6 
(a) of the Transfer of Property Act, and . 


Sham Sundar Lal v, Ackhan Kuar, [1898] I. L. R, 21 All, 71, 80, 
i s 
Nand Kishore Lal v, Kanee Ram Tewari, [1908] I. L. R., 29 Cal., 355, 
* Hargawan Magan v, Baif Nath Das, (19d9} I L, R,, 32 All, 88, 


CIVIL 
1915 
BARATI LAL 


v, 
Sarık Ram 


SaLix RAM 


riad HIGH COURT [a. t, j. R, 


As to estoppel it is submitted that the lower appellate court has 
not found that the defendant made any representation to the 
plaintiff wereby he was misled into atting aspe did. Plaintiff might 
be expected to have read the “ dasthardari” and he ought to have 
read it. The “dastbardari” was invalid, and the mere fact. that 
the defendant prior to the plaintiff's purchase had himself acquired 
property from Khunni Lal was not a representation to the plaintiff 
which would estop the defendant. : 

[WALSH, J., referred to Woodroffe and Ae Als ET 
Act, 6th ech, p. 769. “An act may tnvolve and amount toa dis- 
tinct declaration.” Ifthe defendant had attested the sale-deed 
in favour of the plaintiff and had-seen the money paid would he 
have been estopped ?] 

Yes, because in that case the defendant would be taking active 


“part in the transaction, and though nominally not a party, he 


would be so in substance and in truth. Discusses the case of 

Sarat Chandra v, Gopal Chandra, (1890) 1, L, Rẹ 20 Cal., 296, 
Gokul Prasad (with him Sarat Chandra Chaudhari). -It is sub- 
mitted that the question of estoppel does not arise, for the “ dast- 
bardari” is clearly in the nature of a family arrangement. It ap- 
pears from the document itself that after the death of Sahodra, 


` the defendant filed an application in the Revenue Court to get his 


name entered in respect of the property of Bhagga La] as heir of 
Sahodra. He was opposed by Mohan Dei, and her husband. There 
was thus a dispute in which each party put forward his respective 
right. Defendant claimed to be the Owner and not a reversioner. 
‘In this ‘condition of things the “dastbardart” was executed ; and 


~it is submitted that itis “based on the assumption that there 


was an antecedent title of some kind in the parties, and the agree- 


ment acknowledges and defines what that title is.” Refers to 
e 


Khunut Lal v. Gobind Krishna Narain, [s911] I, L. Rọ 33 All, 356, 

367. 

The “dastbardari” effects no sale. Defendant merely agrees for 
consideration not to claim the property in the event of his becoming 
entitled thereto after the demise of Mohan Dei, There is nothing 
HEA in such a transaction and it is ‘in no sense a transfer, 

.Mohdmmad Hashmat Aliv, Kanis Fatinia, (1915) 13 A. L. J. Rọ, 110, 
Y He was stopped ] - a ee eee ae Oe ae 


Tej Bahadur Sapri, replied. A ] ; ` 
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The judgment of the Court was delivered by į CIVIL 


BANERJI, J.—This appeal arises out of @ suit in which the plain- 1915 
tiff respondent claime& possession ofa house purchased by him BART Lar 
from two persons, namely, Musammat Shamo and Khunni Lal. He Sarr Ram 
purchased half the house from Musammat Shamo and the other half Banerji, J 
from Khunni Lal on different dates. There is no dispute in this 

appeal in respect to the half share purchased from Musammat 

. Shamo. As regards the half share purchased from Khunni Lal the 

facts are these :—-The share in question belonged to Bhagga Lal 

and after his death was apparently in the possession of his daugh- 
ter-in-law, the widow of a predeceased son. Upon her death the 
appellant Barati Lal made an application in the Revenue Court _ 

for the entry of his rame as the heir of Bhagga Lal and the owner M 

of his property. This application was resisted by Musammat , 
Mohan Dei, the daughter of Bhagga Lal, who asserted that her 
father was separate and that she was entitled to succeed to the pro- 
perty. The dispute resulted in the execution of a document on the 
24th of May 1911 by Barati Lal whiĉh purported to bea deed of re- 
linquishment. By that document Barati Lal for a consideration of 
Rs. 5000 and on receipt of certain immoveable property, abandon- 
ed all his claim to the estate of Bhagga Lal, and recognized the 
title of Musammat Mohan Dei as absolute owner. Musamrmat 
Mohan Dei being dead the property passed to her husband Khunni 
Lal who sold it to the plaintiff. Barati Lals contention was 
that the transaction of the 24th of May 1911 was a sale by 
him of bis reversionary rights and was therefore invalid ‘tinder . 
the provisions of section 6 of the Transfer of Property Ast. - 
This contention found favour in the court of first instance, but ` 
was overruled by the lower appellate court which decreed the 
claim of the plaintiff, In our opinion the decision of the lower 
appellate court is correct, The learned Judge held that the 
transaction of the 24th of May 1911 wasin fact and substance 
a settlement of disputed claims, We agree with this view. There 
was a claim put forward by Barati Lal to the property of Bhagga 
Lal asthe person entitled to, it upon the death of Bhagga Lal’s 
daughter-in-law. That claint? was denied by Musammat Mohan 
Dei. One party approached thee other and upon receipt of consi- 
deration from Musammat Mohan Dei, Barati Lal abandoned his 
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CIVIL claim to the property. This was not a mere transfer of reversion- 
19Ts ary rights within the meaning of section 6 of the Transfer of Pro- 


Wee Uae perty Act. The case is verv similar to that of Muhammad Hash- 


mat Ali v. Kanis Fatima (1) In this view the appeal must fail 
and it is unnecessary to consider the question ofestoppel which 
Banerji, J. was argued with great ability on behalf ofthe appellant. We dis- 
miss the appeal with costs. l 


v. 
Sat1k RAM 


B. K. M ` Appeal dismissed. 
a (1) [1915] 13 A. LJ. R, 110. 
e . . 
e 
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` INDEX. 


We ` 
Abatoment—~One plaintif dying ~Suit under section 92, Civil Procedure Code. 
Bee Code of Civil Procedure section 92, 


Absconding accused—Trial of. 
See Criminal Procedure Code section 110. 


s 
Absolute right—Tazias placed by mutual conseni—Right whether acquired. 

By an arrangement between-the owner of the land and ihe residents of a 
particular hamlet tasias were placed for years upon the land in dispute. The land 
passed to the Government anda Hindu temple having been builtnear the spot, 
the Collector ordered the tasias to be placed upon another land. This suit waa 
brought by the plaintiffs for declaration of their right to put tasias on that land. 
Held that the arrangement having been come to by mutual consent, the plaintiffs 
did not acquire an absolute right. Mamman v, Kugwar Sen, I. L. R., 16 AN., 178, 
distinguished. 

BacHoua v. SHIAM LAL oes sa 
Account books —Failure to pence Dare of suit. 

See Civil Procedure Code Order 11 Rule 2l. 
Acqulescence—One co-sharer in possession. 

Bee Adverse Possession. ° 
Act of Insolvency. à 

See Provincial Insolvency Act section 4(b9. 
Additions—Saleable value— Reasonable. 

See Transfer of Property Act, section 72. 
Admission—in written statemeni—Evidence. 

See Code of Civil Prosedure O. 43, r. 1. 

Adverse possession ~Join’ oconpancy holders —Suit by one for share of profits— 

Non-payment for several years— Ouster— Presumption. 

The plaintiffs’ and the defendant’ were once admittedly. joint oceupancy tenants 
of certain land, The plaiptifis sued’ to recover thelr share of profits and the” 
defendant pleaded adverse possession. Held that it.was for him to prove that he 
had ousted the plaintiffs from their qahare. Ganga Dhar v. Parash Bam, 1. L. R. 
29 Bom., 300, referred to. 

MALLAH v. BEHARI .. A ii wee e lane 
m ——_——-— One co-sharer in exclusive possession for many years— Constructions 
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with consent of co-sharers—Presumption—Acquiescence œ wa 


When one co-shaver is in exclusive possession of a particular plot fora very 
long time and has mado constructions thereon, the presumption is that h8 is so in 
possession with the consent of the other co-sharera. The obher oo-sharers 
cannot after lying by for many years come in and ask to have the constructions 
demolished. : 

LAHA8S0 KUAR v. MAHABIR TEWARI F. B. e . 
S Proof of—Practice—Pleadings—Suit for redemption—Plaintifea 
failure to prove morigage— Plaintiffs possession through mortgagees proved—Deo ce 
in plaintifs favour—Ilssue remitted by High Court —New case. 


This was a suit for redemption against. certain persons alleged to be mort- 
gageos and the appellant who had purchased the property in exeoutioneof a decres 
against other persons who were not ijs-owners. The relief the plaintiffs asked 
for was redemption against the meortgagees and ejectment of the trespasser. 
The mortgages’ admitted the title of the plaintiffs but the defendant-appellant 
denied the mortgage and the right of theplaintiffs. The lower appellate cour 
finding that the mortgage was not proved dismissed the suit. On an issue being 
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Adverse possesssion—(coneld.) PAGE. 


referred bya single Judge of ihe High Court it further found ihat the persons 
whom the plaintiffs called their mortgagees were in possession. The single 
Judge on this finding decreed the suit. es ‘ 


Held that the lower appellate court having fovnd that no mortgage was 
proved, the single Judge of the High Ccurt was net justified in tendivg down 
an Issue to enquire whether the plaintiffs or any ons on their behalf was in 
possession within twelve years next before the inatitulicn of the suit The plain- 
tiffs having failed to prove the case set up by them the suit was rightly dismissed. 


ANAND SARUP Y. ASAD ALi a eas ist Ss ws 842 


Advertisement— Infringement of trade mark. 
See Trade Mark. e 
Agra and Oudh Land Revenue Act (IN of 1901). 


See Land Revenue Act. 


Agra Tenancy Act (IL of 1901), sections 4, 19—Tenani—Eent-free graniee—Kject- 
ment suit—Defence that defendants not tenants bul rent-free grantees —Proprietary 
litle—Revenue Court deciding the question—Appeal to Commissioner—Eyffect of — 
„Bes judicata. 


In a suit for ejectment instituted ip the Revenue Court the,defendants pleaded 
fhat they were rent-free grantees of the land and not the tenants of the plain- 
tiff. «The Revenue Court found against the plamtiff who preferred an appeal to 
the Commissioner. eld that a question ofsroprietary title was raised by the de- 
fendants and decided in their favour by the Re@enue Court and that by not ap- 
pealing to the District Judge the plaintiff allowed it to become final and a sub- 
sequent suit in a Clvil Court for declaration that the defendants were not rent- 
free grantees was barred by the rule of res judicata. Shaheade Singh v. Mohammad 
Ahmad Ali Khan, 6 A, L. J. R , 917; Bed Saran Kunwar vy. Bhagat Deo, I. Le B, 
83 AlL, 453, Beni Pandey v. Kausal Kishore, 1. L. R , 29 Al., 166, referred to. 


SUNDAR Kunwar v. Dina NATH ia Bi wa ve 826 
———= — —— Section 10.18) —Ea-propyietary tenant. 

Bee usufructuary mortgage. 

-—— Seotion 19. 

See section 4. . 


“ —-- -Sections $0, #1, $1, 167—Occupancy holding—Mort- 
gage by way of conditional sale made before Tenancy Act, 1901—Morigagees 
obtaining possession in exéoution through kvil Couri—Suit by semindar for efeot- 
ment and for declaration—Jurisdiction. 5 


A mortgagg by way of conditional sale was made in 1897 in respect of an 
oscupansy holding. The mortgagees broughta suit for foreclosure which was 
decreed. In execution of the decree the mortgagees obtained possession of the 
holemg trough the olvil court ın 1912, The semindar or his respresentative 
was not a party to these proceedings, and he brought a sult in the oivil 
court against thè occupancy tenants and the mortgagees praying (a) for a deplar- 
ation that all the proceedings consequent on the mortgage were null and void ; 
(b)¢for ejectment of the tenants and their transferees:—Held (a) that so far 
as the sult was for ejectment, the civil court had noejurisdiction to entertain 
it having #egard to sections 20, 2], 3] and 167 of the Tenanoy Act ; (b) that the 
civil court was competent to grant the declaration asked for. 

Laonut NARAIN v. KALKA PRABAD saa ove 


Beotion £1 (8)—Ocoupancy holding—Morigage before 
the dot—Transfer— Decree for— Execution of deoree. 


A mortgage of gn occupancy holding was made before the passing of the Agra 
Tenancy Act and a decree for possession was passed in favour of the mortgagee in 
1912. Held that the mortgage having been made béfore the passing of the Agra 
Tenancy Act the mortgagee was entitled to possession. Babu Lal v. Ram Kaki, 

3 A. L. 3. R , 40g Harbans Rai v. Sri Niwas Rag 8 A. L J. R., 1801, referred to. 

Held also that a decree for possession having been passed in favour of the 
mortgages the executing court was bound bo execute it, 

Rane LAL KUAR v. KISHORI LAL ... ro a ae „t 300 
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Agra Tenancy Act (TI of 1901) —(contd.) 
OO Section £2—Service tenure— Devolution of—Land not 
admitted to be service tenure—Hstablished on evidence—Right to possession. 

A person who holds land on a seryice tenure is a rent-free grantee, and not a 
tenant within the meaning of section 23 of the Agra Tenancy Act, and his rights 
devolve under the ordinary Hindu law. 

The land in dispute was given to ons P on condition of his performing certain 
services. P died and his heirs mortgaged it to the plaintiffs who did not admit 
themselves liable to render that service. The defendants forcibly ejected their 
sub-tenant. Held that the mere fact that the plaintiffs did not admit that the 
land was a service tenure did not disentitle them to a decree for possession a8 
service tenure-holders provided the right was established. 

JOKHAN CHOUBEY v. MAHESH BINGH ee ea a oe 
— — - Seetion ££—Succession—Ooctipancy holding— Hinds 

Law. 

An occupancy tenant died, while the Rent Act of 1881 was in Force, leaving a 
widow and a daughter. The widow succeeded, and died while the Agra Tenancy 
Act was in force. In a suit between the brothers and nephew? of the original 
occupancy tenant and his daughter tor succession to the tenure, held that the 
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daughter was entitled to succeed whether the provisions of the Tenancy Act appli- 


ed or not. 

NATHU v. GOKALIA a ia as 
—_——_— —_— — ———— ection $1. b 

See sestion 20. P 
—— — ——Seclion é 8— Division of holdinge—Suit for possession 

of portion of holding— Suit maintainable. 

All that section 82 of the Tenancy Act provides against is the splitting up of a 
holding or the distribution of the rent so as to bind the land-holders. Olause 2 
does no more than enact that a suit brought for such a purpose shall not be 
entertained by a Civil or Revenue Court. 

Hence, where a plaintiff sues for possession of portion of a fixed rate tenancy 
alleging that he is owner thereof and the defendant is a trespasser, held that the 
sult is not barred by the provisions of section 32 of the Tenancy Act. Nufibullah 
v. Gulsher Khan, I. L. R., 31 All., 848, followed. 

KEDAR v. DEO NARAIN .. sie ts aa tas a 
— —— ——— Section 51—Order suspending rent in forcs—Zamindar 

distraining crops— Right*of—Liability for disobeying order. 

An order Suspending or remitting arrears of rent under section 51 of the 
Tenaney Act is not an order prohibiting the land-holder from reseiving the same, if 
tendered, or from attefapting to realise the same by lawful means. The only 
effect of such an order is to deprive him of his right to bring a suit in respect of 
the arrears suspended or remitted. ° 

EMPEROR v. RAM BARUP ... bes si ine ae oss 
Section 79 —Dispossession by Landlord—Romedy lost. 

















See Res judicata. ta 


——— —————— —— — Section 79—Morigage of flaed rate ienancy—Ejeciment 
of tenani—Purchase by morigageo in execution of his decree under the worigages— 
Effect of ejeotment. 

Oertain tenants at fixed rate mortgaged their tenancy to the predecessor-in- 
title of the plaintiff in 1869, In 1904 the tenants were ejected. In 1907 the 
mortgagee brought a suit for sale upon the mortgage, obtained a deoree, soi the 
property and purchased it themselves. They were however not allowed to take 
possession by the Zemindars, They instituted tha present suit for possession in the 
Civil Court whichfdismissed it holding that it lay in the Revenue Court. Held 
that the plaintiff never having been even constructively in possession had not 
been dispossesed within the meaning of section 79 and therefore the Oivil Court 
had jurisdiction to entertain the suit.  ° z 

THE COLLECTOR OF BENARES v. SHIAM DAR xe ; 


Seotien 79 (1)—Suit for compensation for orops remov- 





ed— Jurisdiction. 

A suit for compensation for the valugpof crops removed by the lessors after 
letting out the land is a suit for compensation for ejectment by a tenant against 
his landlord and is cognisable by a Revenue Court only. 

Cust Rau v. SAHABA oe 
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Agra Tenancy Act (II of rg01)—(conid.) : PAGE. 


BSeotion 95—Dispute belweon rica? claimanis—Rela- 
tion of landlord and tenant not oxisling—Decision of Revenue Court—Res judicata. 
Bection 95 of the Agra Tenancy Act deals with questions arising between land- 

lord and tenant and not between rival claimants to a tenanch. Where a plaintiff 

does not allege the existence of the relationship of landlord and tenant between 
himself and the defendant but sues for recovery of possession of his occupancy 
tenancy as against a trespasser, the Civil Court has jarisdiction to entertain the 
suit. Jagannath Singh v. Ajodhia Singh, 10 A. L. J. RB, 408, followed. Diwan 
Singh v. Randhera 12 A. L. J. R., 1322, not followed. 
i The defendant brought a suit in the revenue court asking for the ejectment of 
the plaintiff on the ground that the latter was his sub-tenant. The revenue court 
ordered ejectment. The plaintiff brought this suit in the Civil Court for deelara- 
tion that he was the owne? of certain occupancy holding and praying for its 
possession, Held that the sulit waa not barred by the rule of res judicata, the 
revenue court not being competent to try the presens suit, 
KANHAI RAN v. DURGA PRagAD. a aed 


—— Section 164—Stit by co-sharer against lambardar for 
share of profiis— Burden of proof. 

In a suit by a co-sharer against a lambardar for his share of profits under section 
164 of the Tenancy Act, when the co-sharer gives genera! evidence to show that 
the rents are‘greatly in arrear, that the tenants are solvent afid that there are no 
special cirsamstances why the rents should not have been collected, the onus is 
shift@d on to the defendant of showing that for some reason not connected with 
his own negligence or mlgsonduct he was unable to collect the rents. Mithan Lal 
vy. Mizaji Lal, 10 A. L. J. R., 529, approved, 

SHIVA CHANDER SINGH v. RAM CHANDER SINGH a ¿s .. 85l 


a Bstion 1672 
See section 20. 


ee Becton 167—Civil and Rerenue Cotris—Jurtsdiction— 

Defendant sued as trespasser. 

Where à plaintiff sued in the Civil Court for the ejectment of the defendant 
on the ground that whatever might at one time have been his character he was in 
possesion as a trespasser andin the alternative, fora declaration also that the 
defendant was a tenant, if so found by the court, held that the snit was maintain- 
able in the Civil Court. 

ALI JAFAR v. PHULMANTA KUBE ies sa EA e n. 843 
m iamas 167 — Mater in reapect of which a suit might 

have been brought—Perpetual lease—suit to set it asidse—Jurisdicgon. 

One L executed a mortgage of some property in favour of Dand afterwards a 
perpetual lease of the same property in favour ofedefendants, D brought a suit 
upon the mortgage making the leasees defendants. No relief was however, asked 
for against then. water on the plaintiff brought this suit for ejectment of defen- 
dants on the ground that they were trespassers, The defendants set up tenanoy in 
Celem fed were required by the Civil Court to get a declaration from the 
- Revenue Court. When the matter came before the Revenue Court the plaintiffs 
admitted the tenancy and the Revenue Court decreed the suit The plaintiff amend- 
ed the plaint by asking for a declaration that the perpetual lease was not binding on 
hime Held that the matter set upin defence was a matter in respect of which a 
suit might have been brought in the Revenue Court within the meaning of section 
167 of the Tenancy Act and the Civil Court had no jurisdiction to entertain the 
present suit. Ram Singh y. Girraj Singh, 12 A. L. J. R.. 1252, followed. 

BHER KHAN v, DEBI PRASAD se ia ins oe oe B64 


—— ee — — Sention 199-—Denial of title. 
See Limitation Act Article 120. 


rn B tion £08—Suit not fled—Effect of. 
See Practice 
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——-— Sohedule I, Group B-Siut for efeotment under section 

57 (b\—Appeal—Aot on a part of land—Hjectment from wholo—Lsability for. 

The plaintiff granted a, perpetual lease (which was held to be an asgrignitural 
lease) of about twelve and half acres ofland tothe defendant. ‘The defendant 
sublet about 2 acres to other persons, who were also made defendants, for the 
purpose of making bricks. This suit was brought for ejectment of the defendant 
on the ground that thedefendant had done an act inconsistent with the purpose 


\ 
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Agra Tenancy Act (II of rgox)—(coneld.) PAGE, 


for whick the land was let. Held thatthe suit was one under section 67 (b) ofthe 
Agra Tenancy Act and an appesl against the decree of the Assistant Collector lay 
to the District Judge. Zachman Dass v Nabi Bux, 6 A. L. J. R, 39, distinguished. 
Held also that if a tenant doef an act, inconsistent with the purpose for which 
the land is let, on a part of the land let out to him, he is liable to ejectment from 
the whole of the holding and not only a part of it. 
Dina v. HARKISHEN Das ius 4 . 303 


Ajmere Regulation (I of 1877), sections 85, 141—Nofice by plaintif —No action by Munici- 
pal Commitice within ihe time prescribea—Suii— Maintainability of—Cicil Court. 

K gave a notice to the Municipal Board of Ajmere of his intention to re-ercct 
his house. No action was taken by the Board within the month provided by law 
and K began the construction. The Board served a notice npon him to stop build- 
ing and to submit a fresh notice anda fresh plan. He stopped work and brought 
this suit for damages fn the Civil Court. Held, that the Municipal Committee hav- 
ing failed to issue any directions within the month provided by law bad no authority 
to take action ander section 85(2). Held also, that section 141 of the Regulation 
did not oust the jurisdiction of the Civil Court where the Munfcipal Committee was 
doing an act under cover of the Regulation which it had no right to do. 

THE MUNIOMAL COMMITTEE AJMERR v, Kipayat ULLAR... a . 291 


Alteration— Negotiable jnustrument. j 
See Negotiable Instruments Act Section 13° ê 


Annuity—Properiy charged moveable and immoveable property—Liability for— Salgs of 
property charged in separate lots — Effet of. : 

Moveable property, at all events *moveable property which is not perishable or 
necessarily consumed by use, may be effectively charged with the payment of an 
annuity and may be sold subject to the gharge, even in execution of a decree for 
arrears ofthe annuity. Sahib Mirsa v. Umda Khanam, I.L ,R,19 Cal, 444, 
followed. Held, that a flag and bookscontaining the names of the olients ofa 
Pragwal, could be charged with payment of an annuity, and could be gold in execu- 
tion of a decree subject to the charge. 

Where an annuitant, in execution of a decree which he had obtained for arrears 
of an annuity, attached and sold part of the property charged, namely a flag and 
books in separate lots purchasing the books himself and allowing a third person to 
purchase the flag, and nothing was said about the charge, the purchaser of the 
fiag had no notice that the flag was being sold subject to the charge, Held, that 
the annuitant could not put up the flag for sale again. 

GANESH v. BABU RAN ae one a ae ws ee 9 


Appeal— Court where enit originally filed. 
ee Jurisdiction 
See Land Revenue Act, 4, 11%. 








Leave to 
Ree Practice F 
-— Observations in Judg memi fizing lability on absent party. 
See Practice ee 
~- —-— Order dismissing an application lo be made a defendani. 


See Civil Procedure Oode Section 2, 


———— Valuation— What is proper. 
See Code of Civil Procafure O. 21, r. 63. 


— —-—Pro-omplim— V ondes applying to withdraw money—Second applicmion saying 
that he has changed his mind and would not withdraw— Acceptance of deoree. 


A vendee applied to withdraw the money deposited by the pre-emptor. He 
again made another application saying that he had changed his mind and would 
not take the money deposited and then filed an appeal against the decree. Held 
that by simply making the application to withdraw the money the defendant did 
not accept the decree and did not lose his right of appeal. Anahi Das v. Ashburner, 
I LOR, 1 Al, 267, Moonshee Ameer Ali v. Maharanee Inderjeet Singh, 14 M. L A., 
268, distinguished. . 
KHRLAWAN KOERI 0. ARDUL RAHIM oes one o @ os B77 


————Priny Council—Ps invoked. 
F See.Code of Civil Proeedure, s. 116 (2). 
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Appeal—(coneld. ) 
—-— Transfer of. 
Bee Criminal Procedure Code, section 198 (2), 
App mo for. 
ý ee Contract Act, section 59. 


Arbitration—Submission to. 
See Companies Act, section 96. 


Assignment—Consideration for— Rights of third party to question talidity of transfer— 


Promissory note, 
In a sult upon a promissory note, by an assignee, the executants haveno con- 


cern with the question whether consideration was or was not paid by the assignee 
to his assignor. AN that they are entitled to have ascertained is whether the as- 
signee is the legal holder of t}fe note and able to give a good discharge. Kashi Das 
v. Chitan, 8 A. L. J. R, 652, distinguished. 

BALDEO BAHAI v. BEHARI LAL TR 


Attachment— Efect of on Insolvency proceedings, 
See Insolvency Act 1848, 11 and 12 Vie. 


———— Betoro Judgment— Suit. 

See Code of Civil Procedure 1882, section 395. 
=o of—Cods of Citil Procedure (doi XIV of 1888)—Application 

under. 

A de@ree was passed against one H and his property was attached in execution 
of the decree An appeal was filed in the High Uourt and during the pendency of 
the appeal the application for execution was Wate off on account of the decree- 
holders not paying certain process fees. The judgment-debtor thereupon made a 
gift of the property in favour of his mother who sold it to the defendants. Held 
that the attachment was not withdrawn by reason cf the dismissal of the applies- 
tion for execution and the transfer by the judgmyent-debtor was void. 

DAUD ALI vù. RAM PRASAD 3 ee ae 
Attesting witngss— Deposition of. 

See Evidence Act, section 33. 

Attorney — Presentation of deed for registration. 

Sea Registration Act, sestion 32. 


Barrister— Liability for Negligence. 
See Limitation Act, section 5. 
°. 


Bengal Land Revenue Sales Act, 

See Revenue Sale Law. 

Bengal N.-W. P. and Assam Civil Courts Act (XII of 1887), sections £1, $8—Notifiea- 
tion of High Court empowering Subordinate Judge to eeceive appeals—Jurisdiction 
to hear and dispose of. 

The High Court, acting under section 21 (4) of the N. W. P., Bengal and 
Assam Civil Courts Act issued a notification which directed that appeals against 
the “tema f the Munsif of Mirzapur should be preferred to the Subordinate 
Judge of Mirzapur. An appeal was presented under the notification to and decided 
by the Subordinate Judge. Held, that the appeal, after it was presented to the 
court of the Subordinate Judge, was an appeal pending in his court which he had 
jurisdiction to hear and decide. Section 23 of the Act did not give the District 
Judge any jurisdiction to transfer such an appeal as an apes) pending in his 
court. Shamlabv. Baldeo Prasad, 7 O.C , 321, followed. 

Suro HARAKH v, RAN CHANDER aè zi T 3 SA 
Benami transactions —Their nature discussed—Criterion in such cases —Non-produetion 

of dooument nol essential to a party’s case and not called for by the adverse party, no 

inference to be drawn as to their contents—Doctrine of estoypel—<Applies to tenant 
holding over after deler mination of tenancy ~Hodenes dot (I of 1878) s. 116 —Trans- 

fer of Property det, (2F of 1888) s, 108 (g). 

ln determining whether a particular transaction is benamt or not, the general 
rule in India, in the absence of all other relevant circumstances, is to consider 
from what somree the money comes with which the purchase money is paid. 

The exception in Mhglish Law by way of advancement in favour of wife or child 
does not apply in India. Gopeckrist v. Ganga Persaud, 6 Moo. I A., 68, approved, 

The relationship, however, is a cireumstance which is taken into consideration 
in determining whether the transaction is benami or not. 
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Benami transactions—(concld. ) PAAR 


It is open to a litigant to refrain from producing any documents that he considers 
irrelevant ; if the other litigant is dissatisfied it }s for him to apply for an aff- 
davit of documents and, he gan obtain inspection and production of all that 
appears to him in such affidavit to be relevant and proper. If he fails so to do, 
neither he nor the Court at his suggestion is entitled to draw any inference as to 
the contents of any such documents. 

A tenant under notice to quit took a conveyapce from a third party. A suit 
for possession was filed against him after the determination of his tenancy. 

Hold, that even though his tenanoy had been determined he could not deny his 
landlord’s title, until he had first restored possession to that landlord. 

Binas KUNWAR v. Desras Ranst SINGE P. C. ra s3 


Benamidar— Promissory note in his favour— Bighi of suit. . 

A person named in a mortgage deed i8 as a general rule entitled to sue on the 
deed even if he is the benamidar. Yad Ram v. Umrao Singh, 1. L. R., 21 All., 880, 
referred to. 

PARMESHWAR DAT v ANARDAN DAT ane EPE os + 24 


Promissory note—Stuit ty. 
See Negotiable Instruments Act, section 78. 


Right to ogder absoluie—Decres passgd in his favour. 

A Benamidar is entitled to take out execution of a decree Jntikhab Husain y. © 
Rafi-un-nissa, A. W. N,, [1907] 89, relied upon ; Yad Ram v. Umrao Singh, I. L. B, gl 
Ail., 380 ; Nand Kishore v. Ahmad Ata, Leu. R., 18 All., 69 ; Bachchha v. Gajadhar, 
I. L. R., 28 All, 445; Parmeshri Dait v. dnardan Dai, Ids. R., 37 All, 113, re- 
ferred to. 

KAMTA PRASAD v. INDOMATI ia as vee .. 557 


Bombay Act VI of 1862— Bombay Land Revenue Code, 1879 (Bombay Aci F of 1879), 
sections 68, 78—Gujerat Talukdar’s Ate 1888, (Bombay dot VI of 1888), sections 
$1, 88 —HKasbatis of Ahmedabad, mere lessees—Naiure of their tenwre—Cession of 
territory, its effect upon tested sights— Burden of proof as to the recogni tion or con- 
tinuance of vesied righte on a transfer of soversignty 
In cases of cession of territory, proprietors or occupants of land cannot carry 

on under the new regime the legal rights, if any, which they may have enjoyed 

under the old. The only legal enforceable rights they have as against their new 

Sovereign are those which that new Sovereign, by agreement, express or implied, 

or by legislation, chooses to confer upon them. 

Such implied agreement may be proved by circumstantial evidence, such a8 the 
mode of dealing with them the new Boversien has adopted, his recognition of their 
old rights, and express*or implied election to respect them and be bound by them. 

It is only for the purpose of determining whether andto what extent the new 
Sovereign has recognised the ante-ceasion rights of the occupants of land that the 
existence, nature, or extent of such rights is material Ja an enquiry as ko the rights 
of such occupants under the new Sovereign. Seoretary of State for India v. * 
Kamache Boys Saheba, [1859] 7 M. 1. A., 476 and Cook v. Sprigg, [1899] A. C., 67 
jadicially interpreted. Le 

Semble, that the burden of proving that the new Sovereign had consented to 
continue vested rights to any, and if so, what extent, lies upon the party alleging 
such continuance, 

Bombay Act V1 of 1862, does not apply to Kasbatis lessees, 

THE SEORETARY OF StaT¥ ror INDIA IN CounoiL v. Rag Bal. P, C... s we 953 


Bombay City Land Revenue Act— Sections 80, 85, 39. 
See Estoppel. . 


Bombay Land Revenue Code—Section 68. 
Soe Bombay Act VI of 1862. 


Bundelkhand Land Alienation Act—Sectin 3—Sale by pre- emption—ponsent of Collec- 
tor—Mortgage—Sale after morigage—Right of subsequent purchaser. 

The policy of the Bundelkhand Land AHenation Act is to prevent persons 
who are not members of an agricultural tribe from acquiring property and the 
provisions of section 3 apply to all permanent alienations even thpugh th®y are 
brought about by the exercise of the right of pre-emption, Property ix Bundel- 
khand was sold by the owners to certain persons from whom it was pre-empted. 
The Collector, however, did not sanction the saje but ordered the name of the 
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Bundelkhand Land Alienation Act—(conold. ) 


purchaser. to be recorded os a usufractuary mortgagee. The mortgagors there- 
after sold it to the plaintiff. He brought this suit to redeem it from the de- 
fendant who was in possession a8 a prior.mortgagee. Held that section 8 of the 
Bundelkhand Land Alienation Act applied.and Collector’s“sancfion was necessary 
to confirm the sale. Held also thatthe plaintiff had a right to redeem the pro- 
perty from the defendant. 

RAMNATH 0. HARANI wat ee 
-— Seer oh 8. 

See Pre-emption—Suit for. 


Barden of proof-—<dccused found in complainani’s houso—Lurking house trespass— Penal 
Code (Act XLP of 1860), section 456. 
The accused was found ingide the complainant’s house at 24. M., and when 
arrested made no statement as to his intention. On being put up for trial he 
stated, but could not prove to the satisfaction ofthe court, that he had an inti- 


macy With a widow living in the house. Held that the presence of the accused in. 


the house at that hour pojnted to a guilty intent and it was for him to rebut that 
presumption. Hmperor v. Ishri, 1 L. R., 29 All., 4€, followed. Hmyperor v. Jangi 
Singh, L L R., 26 All, 194, Sella Muthu v. Pall Muthu, 21 M. L. J, 161, Q. B. v. 
Ragapadayachi I. L. R., 19 Mad , 240, Premantindo v. Brindaban, I. L. R., 22 Cal, 
994, referred to.  ' 
MULLA v. EMPEROR ty 
= -—— ——— Antecedent debt. 
See Hindu Law—Debts, = 
- —— —— — Consent of rarersionors. e 
See Hindv Law Alienation. 


—Excoution admitiea—Losa of bond denied— Plea of payment—Proof of 
loss not material. 





A suit was brought on a lost bond and the dgfendant admitted that his father- 


had exeented it but pleaded payment and denied the loss. The oourt below 
finding the loss not proved dismissed the snit. Held that the question of loss 
was only material for the purpose of determining whether the bond had been 
discharged and returned, and the defendant baving pleaded payment it was for him 
to prove it. 

JHANDU MAL v..KaRaN SINGH... ea aoe ie ro 


Landlord and tenant. 
See Landlord and tenant. : R 
Buria l— Right of. : 
See Easement, ; 
Cause of action—dAcorual of—Failuro of consideration. 
See Limitation Act Article 62. é 
———  -—— — Goods iravelling on iwo railways—Liability. 
See Code of Ci¥il Procedure section 20 
—— ——— —— Season—Oral evidence—Suit premature. 


SVT Mussoorie was let ont for the season of 1913 to the defendant. 
The defendant did not vacate on 31st of October and the plaintiff in November 





— 


brought a snit for His ejectment. Held that in the absence of any evidence that. 


the season terminated in October it must be held that it continued up to the end 
of December and the suit having been brought in November was premature 
F. S. OLD v. J. A. SHAIL sd ate a ase 


Wrongful deteniton. 
See Limitation Act article 48. 


Chota Nagpur Encumbered Estates Act, 1876 (Act VI of 1876) sections 17, 19—Nature 

of sanction required to lease by Manager of encumbered estate. , 

The requirement of a parficular official’s sanction to the giving of a lease does 
not imply that the insfrument of lease.itself should be sanctioned by him: it is 
sufficient that the transaction to which effect is given by such instrument should 
have received his sanction in its essential particulars. e 

Rasa RAMKANAI SINGH DER DaRPasHaHA t. MATHEWSON F. O. 

Code of Civil Preoedute (Act XIV of 1882)—section 48. 

See Res judicata. 

= MM ——Bction 82. 


Bee Insolvency Act, 1848, 11 and 12 Vie, 
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Sections 231, 817— Hindu Law—Mitakshara 
~- Suesession— Whole blood and half blood—Unole of half blood preferred to unole’s 
son of whole blood. = 
The provisions of section 817 of the Code of Civil Procedure, 1882 (Act XIV of 

1882) are designed to create some check on the practice of making benamis pur- 

chases at execution sales for the benefit of Judgment-debtors, and in no way affect 

the title of persons otherwise beneficially interested in the purchase. 

One of several joint desres-holders applied to execute a mortgage decree, 
t reserving the rights” of his co-decree-holders, and himself purchased the 
mortgaged property: a sale certificate was duly issued to him and relying upon 
such certificate he claimed the whole benefit of the purchase, 

Heid, that section 317 of the Code of Civil Procedure had no application to 
such a case, and that the co-deoree-holders were entitleg to their proportion of 
the purchase by virtue of section 231 of the Code. 

Held also, that even if the applicant for execution had not reserved the rights 
of his co-decree-holders, the court executing the decree should of its own motion 
have protected their interesta. ú 

Ganaa Sanai v. KESERI P, O. 


< m ————Seclion 895—(Act F of 1908), Seotion 73, 
Order $8, Rule 5, Order 21, Rules 58, 68—Attachment before judgment—Right con-. 
ferred by~Stdi— Mamiainahility of. ° 
An attachment before judgment confers no right in the property attached on 

the person who obtains the order for attachment. Certain property belonging ġo 

his debtor was attached by the defendantbefore judgment The property was of 

a perishable nature and had to besol@ The money was deposited in court. The 

plaintiffs obtained a decree against the same debtor, attached the money deposited 

in court and obtained an order for its payment to themselves. Before, however, the 
money was paid the defendant applied to tHe court to cancel the order for paying 

the money. Payment was stopped. ghe defendant, thereafter, obtained a 

decree in his suit and applied for recovery of the money in deposit. The court 

rateably distributed the money between the two decree-holders. Held that the 
attachment before judgment conferred no right on the defendant to objec? to the 
decree of the plaintiffs being discharged and that the money obtained by sale of 

a property attached was to be treated in exactly the same way as the property 

teel. 


BISHESHAR Das 0. AMBIKA PERSHAD es < 


ee (Act V of 1809), section 8—Order dismissing 
an application to be made defendant— Appeal. 
An order dismissing an application to be brought upon the record as a plawhtiff 
is not a decree and no appeal lies against such an order. 
Dunit CHAND v. ARJA NANDA p e “ sa eas 


ee Section 2 (8)—s ection 97. 

See Procedure—Decree. 4 a 
~——- ——— Section 9 -Suit for declaration that plaints 

ig the Honorary Secretary of an Association. 

Ina suit for declaration that the plaintiff is an Honorary Secretary of an As- 
sociation the plaintiff has to satisfy the court both that the suit is ome concerning 
arene to an office and nlso that what he is enforcing is his right to a certain legal 
character, e 

The plaintiff was the Honorary Secretary of an Association of which the defen- 
dants were members. Ata mevting of the Association convened by the dgfendants 
the plaintif was dismissed from Secretaryship and another Secretary was appointed. 
The plaintiff brought this suitfor declaration that the meeting was not convened 
according to the rales of the Association and the resolution dismissing him was not 
valid. Held that the Civil Court could not take cognisance of the case inasmuch 
as the plaintiff's services were voluntary and gratuitous and there was no question 
of any contract between him and the Board of Trustees. ° 

MAHABAJ NARAIN SHEOPURI v. SHASHI SHEKHARESHWAR ROY 


en ae em neem SCOR 11, Haplanation 4. 
See Res judicata. 


Ae at tm ct Se Sy nt 











® 
Weotion 11and Order 23, rul? 15—Defendant 
pleading insansly— Decision against him—Suit for setting aside that decree—Kes judi- 
eata— Proper representation. z 
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A suit was brought against the plaintiff for possession of certain property which 
it was alleged behad sold. The plajotiff pleaded that he was a man of unsound 
mind and the vendee had got him to execute the dged at the time when he was not 
in his senges. The court framed an isaue on that point andgdecided that the plain- 
tiff was not of unsound mind. The plaintiff brought the present suit for declaration 
that the decree was not binding on him as he, not being a man of sound mind, was 
not a * party”? Held that the plaintiff, not having been adjudged a person of un- 
sound mind when the former suitewas brought was a ‘‘party’’ to that suit and 
the decision operated as res judicata. 

BısaRruP v. Niu KANTH 


— --——Seotion 11—Hindu Widow—Suit by, to set 
aside an adoption— No oral evidence tendered— Courts below deciding suit on ground of 
estoppel— Privy Council defiding on merits on documentary evidence. 

A sult was brought by D a widow to set aside the adoption of B made by her on 
the ground that she hhd no authority to adopt.. B defended the suit on the grounds 
that she had authority to make the adoption and that having In fact made it she 
was estopped from defying the authority. The suit was hotly contested. The 
eourts in India decided the case on the ground of estoppel only but the Privy Coun- 
ci] on appeal took up the question whether D had authority to adopt and decided 
against her. After the death of D, a person claiming to be reversioner to the 
estate of her husbard brought the present suit against B for p8ssession. Held by 
(Benerji, and Chamier, JJ ; Richards, C. J, Contra) that the previous suit was in 
substance a suit for the protection of the interest of the reversioners On whom the 
property was to devolve after the death of D Who sufficiently represented the estate. 
Held also that the Privy Counail having decidet the question of D’s authority to 
make the adoption withont any objection having been raised the matter was finally 
heard and decided and the judgment was binding on the reversioners. 

Held (Richards, O. J,) the principle recognised in certain cases (which were 
cited) where the widow has in faci represented the estate the reversioner is bound, 
this principle ought not to be appliedito the present case where the widow did not in 
fact respresent the estate that the only use of authorities or decided cases is the 
establishment of some principle which the Judge can follow in deciding a case before 
him. Itis very dangerous to place too much reliance on expressions of the jearned 
Judges used in giving Judgments in other cases where the facts and cirenmatances 
were different, 

Held (Banerji, J.) that when the Judicial Committee of the Privy Council lays 
down a principle, it is essentia! that it should be followed in’ India so qs not to 
unsettle what has hitherto been understood to be the law on the point. i 

Rısnæu Binan v, Bar want Sinan F, B. cs re 


e ; i 
Section £0—Canse of action—Goods sent to 
travel on two ratlways— Suit for refund of part of the dare— Jurisdiction 
The plaintiff sent some goods from Cawnpore to Jagannath via. Howrah. $ The 
goods were to tfavel onthe Fast Indian and the Eastern Bengal State Railways 
He paid for the goods at ‘ maund rate’ but subsequently discovered that it would 
haihin per if he had paid at ‘ waggon rate’, He br ought this suit for re- 
eovery 0 e difference at Cawnpore Held, that the cause of uction arose partly 
at Cawnpore and the Smal! Cause Court at Cawnpore had jurisdiction to entertain 
the suit, 4dmolak v, B. B. and C. I. Railway, Railway Cases, 477, distinguished. 
Eagt INDIAN RAILWAY Co. v. BINDA 
See Limitation Act Section 6. 
rn nn a Beotion 60—Agrioulturist, 
See Ex-proprietary tenant. 











oe 


Seotion 48— Application of Limitation Aot. 














7 ———Seotion 68 ($)—Releable distribution. 
See Provincial Insolvency Act Seotion 81. 





— ~~ Section 78, 
See Code of Civil Rrosedure 1882, Section 395. ` 
——~———— mamaaa SOOLO 80—Act, done under powers conferred 


by Criminal Procedure Code, Fs 

Where a suit has to be brought against a Police officer for damages for aome- 
thing donedn the exercise of his powers under the Code of Criminal Procedure the 
provisions of section 42 of the Police vot do not apply and the plaintiff has to give 
two month’s notice as-provided by section 8? of the Code of Civil Procedure. 

BAQHOHA SINGH v. JAFAR BEG w “9 ees Pd 
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ee ee  — — Scction 98 —Suit by two persons interested in 

irust with sanction —Death of one during pendency*of suit— Whether suit abates. 

Section 92 of the Vode of Civil »recedure is not mandatory but is permissive and 
directory. A suit brought by two persons under that seestion is brought by them 
in their representative capacity. In order to continue a suit under the conditions 
of section 92 two plaintifis are necessary, that is two persons interested in the trust 
and holding the required sanction. Lf one representative dies it is open to another 
member of the public interested in the trust to come forward to take his place and 
thus prevent the suit from abating. It is necessary for that other to obtain the 
necessary sanction. 

OCHABILE Ram v. DURGA PRASAD S os one 


eee Ř ——Soection 98—Bomoval of mutwalli—Sut for— 
jurisdiction of Judge—No allegation of misappropriation. 

A suit relating to disputes between parties as to who is entitled to mutwalliship 
on the ground of family relationship is not governed by section 92 of the Code of 
Civil Procedure. One K was a de facto mutwalli of certain property. He, ander 
a will, appointed his son N, who was 16 years of age to be the mutwalli after him. 
N became mutwalli under the guardianship of his mother. The plaintiff brought 
this suit for removal of N from mutwalliship. There was no allegation that Lhere 
was any misappropriathon of trust funds or breash of trust, Held that a suit for 
removal of matwalli conld not be entertained under the provisions of seotion 92, 
Oode of Civil Procedure. ° 

NIAMAT ALI v. ALI Raza EE ise .. èa 


mca eR eciion 105 — Order superseding referenos— 

Appeal. 

An order of a court setting aside an arbitration award and superseding the arbi- 
tration proseedings is an order affecting the decision of the ease within the meaning 
of section 105 of the Code of Civil Procefare and an appeal lies against such an 
order. Ganga Persad v. Aura, i. L BR. 28 Al, 408. Kalyan Das v. Piare Lal, 4 A. 
L. J. R., 256, not followed Shyama Charan v. Prohklad, 8C. W. N., 396, referred 
to. Nanak Chand v Ram Naram, I. L. R., 2 AN., 181, Ram Jiwan v. Nawal Singh, 
5 A. L. J. R., 644, Damodar v Raghunath, l. L. R., 26 Bom.,. 651, Achutkayya v. 
Timmayya, 1. L R. 31 Mad., 345, Mathooranath v. Brindaban, 14 W. R., 827, 
followed. g 

RAM AUTAR TIWARI v. DROK! TIWARI oa eee aie Si 
a. a S T 108. 

See Order 43, rule 1. . : 


a 8 eotion 110—Ordsr dismissing an appeal for 
dsfaull— Appeal to Pricy Council. e 
An order dismissing an appeal for default is an order affirming the decree of the 
ecurt below and the case cannot be certified to be a fit one for appdal to the 
Privy Council unless some substantial question of law is involved. 





RaM KARAN 0. MADHUKAR PRABAD ... ee see ies — a 


Limitation. 
See Limitation Act, art. 197. 
-== -m -— Section 110 (2)—Property involved over tene 
thousand in value—Interest oś appellant. 

Ten suits were instituted for declaration of ownership in respect of ten different 
plots of land. These plots were sold by ten different sale-deeds each of them being 
for an amount below Rs. 100. The sale-deeds were unregistered The ten suits 
were tried together, and were valued in all at Rs. 27,200. One of the suits was 
valued at Rg 5,800, and others at less than Rs. 5,000 each. The Subordinate 
Judge, held that the sales were one trangactior and as the sale-deeds were unregis- 
tered he dismissed the suits, On appeal the High Court reversed the decrees of the 
first court, Upon an application for leave to appeal to His Majesty in Coundil, 
held that the decree did not involvg directly or indirectly, aome claim or question 
to or respecting property of Rs, 10,600 or upward. 

JAIKARAN v, JANKI SAHU we oe i 
= — —— Sections 114, 151— Ex parte proceedings — Pro- 


batg Act, 
Bea Letters of Administration. 
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ene ——————— Stion 116—A pplication for sanction to pro- 
seoute in a Civil Case— Appeal to Dibirict Judge— Practice. 

An appeal filed against an order rejecting an application,for sanction to pro- 
secute a petitioner in a civil case is a civil appeal and should be registered as such, 
and an application for revision can be entertained by the High Court only under 
section 115 of the Code of Civil Procedure. The practice prevailing in the court of 
District Judges to register such appeals as criminal sppeals is a wrong practice. 
Salig Ram v. Rami Lal, I L. R., 28 AlL, 554, Kanahia Lal v. Chaddammi, I. L. R., 
B1 AlL, 48, referred to. 

A MUHAMMAD Yasine OAEDA LAL .. is ie és ji 
————————sSeciion 115—Oase decided—Judgmeni deli- 
vered bui decree not prepaged. 

Where a Subordinate Judge delivers judgment in a case and the only thing that 
remains to be done is the preparation of the decree a ‘case’ has been decided 
within the meaning of section 115 of the Code of Civil Procedure but if an appeal 
lies against the decree when prepared the High Court cannot take the case up in 
revision. ° 

Moti Lau v. Ganga DHAR ses we F 


ee Section 188—docidontal slip— Failure to men- 

tion in operative part of judgmeni—-Juyisdiction to correct— Refusal of— Revision. 
°’ Dand others bréught a suit for sale upon their mortgage impleading 8 who 
was @ prior mortgages. S pleaded his prior right, an issue was struck and found 
im favour of 3. ‘The operative part of the judgment did not specify that the pro- 
porty was to be sold subjevt to the prior mortgage of S and an ordinary decree for 
sale was prepared. No appesl was ever preferred, but after the time for appealing 
had expired S applied for correction of the decree. Held that this was a case of 
an error arising from an accidental slip or omission within the meaning of section 
152 of the Code of Civil Procedure and the Judge, by refusing to entertain the 
application, had refused to exercise a jurisdiction vested in him and the High Court 
could interfere in revision 

Sanpro Gi v. Dro Durr Misit s a 


nr Order LU, Rule 8— Plaintiff aware of the relief 
he ig entitled io—Onisston to claim ti—Subsequent suit barred. 

Where a plaintiff knew what relief he was entitled to in a former suit and deli- 
berately omitted to claim the right relief, his subsequent suit in respect of the same 
cause of action for the right relief is barred by the provisions * of Order Il, Rule 2, 
of the Code of Civil Procedure : 

ABDUL HAKIM KHAN v. KARAN SINGE ai re i wis 
— —- a Order 9, rule 9—Plainti} abseni— Whether 

court could decide the anii on merits. a 

When the plaintiff and his pleader are both absent and the court does not in- 
tend to give them any opportunity of appearing it ought not to decide the sult on 
the merits it should dismiss it for default of appearance. 


commas UAB 0. HASHMATULLAH KHAN tee oe oes os 

Order 9, rule 18, Order 38, rule 7—Suit 

decreed agains minors who were not properly represenied— Rights of minors to sue for 
declaration that decree coid— Application not fled. 

A suit was brought against certain minor defendants under the guardianship of 
their uncle who was also a defendant. The uncle refused to accept guardianship 
and statedgthat the minors lived with their mother in the house of their maternal 
grand-father. No notice was served upon the mother but upon the application of 
the plaintiffs the court Amin was appointed guardian ad litem of the minors. The 
plaintifis did not deposit any amount for the expenses of the guardian who did not 
take any steps to defend the suit. The courts below found that the desree was not 
void and dismissed the suit. Held that the appointment of the guardian having 
been irregular and $he minors not having been properly represented and the az- 

ie deoree having been made without notice to them, they were entitled to a 
declaration that the decree was null and void as agajnst them. Walian v. Banke 
Behari? I. L R, 80 Cal., 1021, Munnalal v. Ghulam Abbas, I. L. R., 82 All, 
987, disfnguished. o 

Held algo that the minors were not debarred from bringing this suit by reason 
of their not having applied to have the ex-parte decree set aside under order IX, 
rule 18 of the Code of Civil Procedure. 7 

BHAGWAN DAYAL Y, Panam SUKH Das ia as ee one 
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nea Order 9, rule 18—Seiting aside of ex-parte 
deoree— Appeal pending —Powsr of Court—Valuation of suit—Appellant havny right 

to part- Falus in appeal. + ° 

An application for setting aside an ez-parie decrea was made by a defendant 
while an appeal preferred by other defendants was pending in the High Court. 
The application was not heard till the decision of the appeal. Held that after the 
decision of the appeal by the High Court the lower court could not alter or amend 
its decree. 

When the subject-matter of a suit upon a mortgage is over Rs. 6,000 but one 
defendant has an interest in the property worth only Rs. 2(0 he can value his 
suit at shat amount. ` 

MATHURA PRASAD v, Raw CHARAN LAL ZA . 


vis ii . 283 
Order 11, Rule 21—Failure to produce acoount 


book—Dismissal of suit. 
The plaintiff kept back certain books and documents relating to the matters in 
controversy but there had been no “ order for discovery” hela that the suit could 
not be dismissed under Order 11, rule 21. 
KISHUN LAL v. SULTAN SINGH via fia ve 831 


——-— ——--__--—-— Order £1, rule 58, i 
see Code of Civil Procedure, 1882 section 395. i 


mae me nn nnn — Order 81, rule 8 (8)—Unoertified payme) — 
Application by decres-holder—Li mitation. ° 
A decree was passed for paymenteof some money by asnual instalments, the 
provision being that in case of default of one instalment the whole money should 
become due. The desree-holder applied for execution stating that four payments 
had been made at the proper time but fhere had been default in payment of the 
fifth. No payment had been certified as required by the Code of Civil Procedure. 
Held that an uncertified payment could not be resognized for any purpose and 
the decree was barred by limitation. 
AMR SINGH ¢. CHHATTAR SINGH om = S . 666 


Order 81, rule 68—Swwit for deolaration that 
property noi liable io atiachmeni and sale— Amount of decree below Bs. 6,000—~Suit 
valued at Rs. £5,000—Appeal— Forum. 


Lhe plaintif brought a suit for a declaration that the plaint property which she 
had purchased was not liable to attachment and sale in execution of the dearee held 
py the firsi,defendont. She also impleaded her husband as second defendané but 
asked for no relief aseagainst him. The suit was valued at Rs 25,000 Theamonnt 
of the decree for which the property was sought to be sold was about Rs. 2,000. 
The court of first instance decreed the suit The first defendant appealed to the 
High Court. 

Held, that as the object of the suit was to relieve the property froth a burden ta 
the amount of Rs. 2,660, and no more than so much of the property as was snffici- 
ent to realise Rs. 2,000 only could be sold by the deoree-holder, the proposer. weas» 
tion of the suit was Rs. 2,006, and consequently the appeal lay to the District 
Judge. ` e 
Puarka Das v Kameshar Prasad, L. L. R., 17 All, 69, followed, 

Dhan Devi v. Zamurrad Began, L. L R., 27 All., 440, and Paulkumart v. Ghan- 
shyam Misra, 1. L. R., 85 Cal., 262 (P. C.), referred to. 
KHETRA PAL v. MumTAag BEGAM aie a an ose .. 1164 


—Order 81, Rule 89—Application made in'time 

— Money tendered before 3 p. m. but not accepted—Effoci of. 

The judgment-debtor made an-application to set aside a sale held in execution 
of a decree on the last day of limitation. The money was tendered to the Treasury 
Officer shortly before 8 p.-x. but he sefused to take it becanse there was not snffici- 
ent time to count it and algo because it could be paid at any tim@ within three days 
ofthe tender. The judgment-debtor paid it in the next day which was beyond 
thirty days after the sale. Hew shat the jadgment-debtor having done a)l that lay 
in his power to deposit the money in time and having been prevented by the action 
of the Treasury Officer, who for the purpose was an officer of cdurt, shonld be 
taken to have made the payment within the time allowed by law. Mahomed Akbar 
Zaman Khan v. Sukhdco Pande, 13 C. L. J., 467, referred to. 

MUNNA Lan t Rapaa KISHAN on on aes E s~ TOR 
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——— mM ——~—-—Order 21, rulo 89—Property sold—Specific 
property ~ Right io apply under— Court jurisdiction. 

A mortgagee of property Bold by auction holds anginterest in the property sold 
and is competent to make an application for setting aside the fle under Order 21, 
rule 89 of she Code of Civil Procedure. Mohammad Ahmad Ullah Khan v. Ahmad 
Sard Khan, 1, L. R, 88 All, 481, not followed. Srinivasa v. dyyatkorai, I. L R, 
21 Mad., 416, followed. 

In execution of a money decree the bourt ordered the sale of certain property 
and not only the equity of redemption in that property. Held that the court had 
jurisdiction to entertain an application by the mortgages to set aside the sale. 
Shankarlal v. Ganesh Prasad, 4 A. L. J. R, 272, referred to, 

Kaspmrno BIBI v. HATIM ALI KHAN of : 


TTR oe Soa ie Sa Order 81, rule 89— Attaching creditor ~ dp- 
plication to sot aside agile. 
The applicant attached property which was afterwards sold in execution of a 
decree. After the sale sha applied to have it set aside under O. 21, r. 89. Asld 
that she had acquired no interest in the property entitling her to have the sale set 


ide. 
is PaAKRAN BIBI o RAJAD ALI KHAN’ ... 5 i 


Order 28, rule 10—Decres Yor redemption— 
Tyater of Property —Suit pending—Purchaser— Right to be made a party. 

A decgee was passed for redemption of the property in dispute. The property 
yas fold by the plaintiff to the appellants who applied to be made plaintiffs. The 
Subordinate Judge dismissed the application holding that no execution proceedings 
were pending when the application was made and that the decree had not been sold 
to the appellants. 

Held, that proceedings after the passing of a preliminary decree for sale are 
proseediags in the sait and that the suit was pending at the date when the appli- 
cation was made by the appellants. Held also that the appellants by the pur- 
ehase had acquired an interest in the property and were entitled to be made 
plaintifis 

MOHAMMAD MAaSIH-ULLAH KHAN v, JARAO Bal... see oe jad 


— ——-—-——— Order, 23, rule 1—Leave to withdrato— Liberty 
to bring a fresh suit—Power of dppellate Court— Revision— Jurisdiction. 

Under the provisions of Order 23, rule 1, an appellate court ogn give a plaintiff, 
whose suit has been dismiased by the court of first instance, permission toewith- 
draw his suit witb leave to institute a fresh one. Ganga Ram v. Data Ram, 1. L. R., 
8 All, 82, blowed. Charagudi v Rajabarada, 27 M. L, J., 244, Eknath v. Banojt, 
LL &., 35 Bom., 261, not followed, 

In a guit for partition the plaintiff failed to implead some unecessary parties. 
An objection a8 to non-joinder was taken by the defendant in the court of first 
instance but escaped the notice of the Subordinate Judge who partly decreed the 
suit. Both sides appealed and the same objection was again taken Plaintiff 
ap withdraw the suit with liberty to file a fresh one stating that she had 
forgotten to implead certain necessary parties The Judge allowed her to with- 
draw giving her the necessary permission, Held that the Judge had jurisdiction 
to pass the order and the High Court could not interfere in revision. 

Aryzay BEGAM 0, AKBARIKHANAM . 


er IeM Orker 83, rile 1— Suit withdrawn without por- 
mission to Klet fresh suit—Sust on same cause of action— Barred. 

A suit was filed by the plaintiff for prefits of 1317-19 Fasli but later on an ap- 
plication was made by tho plaintiffs and defendant jointly that the matters in dis- 
pute between them had been referred to arbitration and asking the court to dismiss 
the suit. There was no prayer by the plaintiff to be permitted to file a fresh suit 
in ease the arbitration fell through. The arbitration fell through and the 
plaintiffs filed this suit fær recovery of the game profits, vig. for 1317-19. 

Held that the suit was barred by the provisions of Order 23, rule 1 and the 
fact that both parties joined in makiug the application did not tuke the case out 
of the general rule. Nias Ahmad v. Abdul Hamid, 5 A. L. J. R., 278, followed. 

JaADUNANDAN v. Sawo BALAK “ie oe ce 


— Order 23 rule 8—Patilion presented to Revenue 
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Couri stating adjustment of suli— Registration not necessary—Repisiraion Act (XVI e 


of £908) section 17. 
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Proceedings for mutation were pending in the Revenue Court, A snit on the 
same grounds was pending in the Civil Court bettveen the parties. In the Revenue 
Court the plaintiff and the defendant presented a petition to the effect that their 
disputes had been made dẹ in this way that the plaintiff recognised the defendant’s 
right to three-fourths of the property in suit. The application was acted upon in 
the Revenue Court. Subsequently a petition was presented to the Civil Court 
stating that the suit had been compromised and asking that a decree might be 
made under Order xxiii, rule 8 of the Code of Civil Procedure, The petition filed in 
the Revenue Court was brought on to the file of the Civil Court and a decree was 
made in terms of the adjustment as set forth in that petition :— 

Held, that the petition was admissible in evidence without registration, as it did 
not purport or operate to create, declare, ar sign limit gr extinguish any right, 
title or interest of the value of Rs. 100 and upwards to or in immoveable property 
proved that there had been an adjustment between the parties out,of court. 





SITAL PrasaD v. LAL BAHADUR PE a . . 1128 
mamme -— ——-— O0. 34—Appioaiion for deores absoluie— 
“Limitation. 
See Limitation Act Article 181. 
ot ee ~—— 0. 84, RB. 14—Sale held in contravention of. * 
Se Transfer of Property Act, section 99. e è 
ea e ee —— Orders 38, $89-—-Injunotion—Judg ment-debior 
not to realise certain dues—Decres not executed, ° 


A decree for sale of a right to receiv’ mahkana was passed in favour of the 
respondent on the basis of a mortgag® Before the sale todk place he applied for 
and obtained an order restraining the appellant from realising the dues. Held 
that the court was not justified in attaching the mahkana dues or preventing the 
appellant from receiving them. 

MUHAMMAD INAM-UL-LAH KHAN v. NARAIN Das . 


—Order 40, Rule 1— Provisional order appoint- 
. 








ing a receiver —dppeal, 

Where a Subordinate Judge made an order ‘ provisionally’ appointing a re- 
ceiver and called upon ‘the parties to put in their olaims regarding the person and 
power of the receiver, ’ keld, that the order was not one appointing a receiver and 
no appeal lay against that order. 

Rausi v Koman Das, ~ si ie até ais oe 
— eo — ~———-——— ~—— — Order 48, Rule 1, section 105 (8)—Order 

setting aside an ex-parte decree—Order not “ affecting the decision of the case—Lini- 

tation Aoi (LX of 1908), driiole 141—Onus of proof. 

One Musammat Hukmo, a Higdu widow, transferred certain immoveable pro- 
perty in 1888 to one Shibba. Shibba transferred a portion of it to Pnran Mal on 
May 16, 1896. The reversioners sued to recover possession from Poran Mal and | 
the heirs ef Shibba on the ground that Hukmo died a year before the institution of 





565 


79 


the suit The suit was in the first instance decreed ez-parte. Puran Mal thegess” 


applied to have that decree set aside and it was set aside. The court of first 
instance dismissed that sult as barred by limitation. On appeal itwas held that 
the court of first instance ought not to have get aside the ex-parte decree and that 
the heirs of Shibba having in their written statements admitted that Musammat 
Hukmo died 4} years before suit, the suit was not 1ime-barred :— 


Held, (1) that the propriety of the order setting aside the ex-parte decyee could 
not be questioned in appeal from the decree in the suit and section 105 (1), Code 
of Civil Procedure, did not apply. 

(2) That the admission in the written statement by the heira of Shibba was no 
evidence against Puran Mal and the onus lay on the plaintiffs to prove that they 
had a subsisting title at the date of tha institution of the suit. 





PURAN MAL v. TARIF ove .. A oe èe an va 
ee i a + —— Order 44— Petition of appeal filed after 30 
days— Whether could be treaiek as an application for leave to appeal in forma 


pauperis. e 

A petition of appeal was filed in thedligh Court more than thirty flays after the 
decree of the court below. The office reported that there wag a deficiency of court- 
ree, „The appellant stated that he was unable to pay and prayed that the petition 
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of appeal may be treated as an application for leave to appeal in forma pauperis. 
Held that the appeal not having been presented within thirty days as required by 
article 170 of the Limitation Act could not be treateg as an application for leave 
“to appeal a8 a pauper. E d 
Gati v RAOHLA KUNWAR x : ki . we 636 


=M Order 46, Bule 16—Judgment reversed by 

Privy Council—Restoration application—Jurisdiction—/udgmnent—dAotion on. 

The word ‘ execution’ in Order 45, Rule 15, was intended to cover a case of 
restitution as well as a case of the enforcement of a dearee for possession or the 
like passed for the first time in the case on an appeal to His Masesty in Counci, 
and a person who desires to obtain execution of any kind, whether by way of res- 
timation or otherwise, must apply in the first instanoe to the oourt indicated by 
rule 16. 

A decree was passed by the High Court against B who appealed to the Privy 
Council. During the pendency of the appeal D and others obtained possession of 
the property ia suit from,B The Privy Council reversed the decree and B applied 
to the Subordinate Judge for restoration of possession of the property and filed a 
copy of the printed judgment in proof of the fact that the judgment of the High 
Cour} had been reversed. 


j 
j 
eld that the application should havg been made to the High Court and the : ; 
Subordinate Jadge could nos entertain it. 
Helå also that no action could be taken on, the copy of the judgment in the 
absence of the order in Coyneil. 
Daxopar Das v. Brag Lab oy ba Pe was + 789 
--~-- - Order 47, rule 1—-Application for review on 
the ground that court’s erder wrong —Sufficieni cause. i 
An application was made to a District Judge for a review of his order, that { 


oertain property was not the property of an ifsolrent The ground upon which 
the application was made was that if another opportunity was given to the appli- 
cants they would satisfy the court that its former order was wrong. Held, that 
this was not a ‘sufficient reason ’ for entertaining the application within the 
meaning of Order 47, rule 1 of the Code of Civil Procedure, 

BINDA PRASAD v. RAGHUBIR BABAN ... 


— MMMM cheue 11, Ols. 17 and 20—Mutation of 
names— Question of title referred to arbitration by private agreement—AwarI—Iimita- 
tion Aot (LX of 1904), Sch. I, drt. 178. °, 
Mutation proceedings were pending before the Tahsildar and the Assistant Collec- 

tor respectively in respect of properties situated in different disttiots. The parties 

subsequently executed agreements to refer their dispute as to title to the land to 
arbitration. These agreements were placed before the respective officers, and all 
the files were semt to the arbitrator, On February 13, 1913 the arbitrator filed an 
award which was dated February 8, 1918. A second award in exactly the same 

Jeuguige bpt of a later date was also filed. The respondents were not yatisfied with 

the award and matters went up to the Board of Revenue which sent baok the cases 

to be tried de nora without regard to the arbitration. Thereupon the appellants 
filed applications under clauses 17 and 20 of the Seeond Schedule to the Code of 

Civil' Procedure, These applications were refused by thé Civil Court. 

Heid (1) that clause 17 could not operate inasmuch as the facts had gone beyond 
the stage contemplated by that clause ; (2) as regards claude 20, the application was 
barred by tinfe under article 178 of Schedule I tothe Limitation Act and that Beo- 
tions 5 and 14 of that Act were not applicable. 

RAM UGRAH PANDE v. AOHRAS NATH PaNDE... i vee 1116 


Code of Criminal Procedure (Act V of 1898) Section 106— Powers of Sub-Divisionat 
Magistrate— Accused bound for six toniks, 
A Magistrate of the second class, who is alfo a Sub-Divisional Magistrate, can 
pass an order under section 106 of the Oode of Criminal Procedure binding over 
a person to keep the peace for a period exceeding six ‘ponths. 
Rasa Dixan v. EMPEROR =a ‘es ae i .. 268 


ee a Section @110—Duty of lower courts in oases 


thereunder— Position of High Court. 
The High Court is not a court of appeal in cases under section 110 of the code j 


678 


of Criminal Procedure, and the responsibility of administering that section doe 
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not rest with it. Itis nevertheless a sestion which Magistrates ought to adminis- 
ter with scrupulous care,— both the court of first Instance and the appellate court. 
The duty of the High Court is not¢o weigh the evidence given on behalf of one 
side orthe other, bat onl? tosee whether the court below has approached the 
consideration of the appeal in a fair way having regard to the interest not only of 
the prosecution bat also of the accused, 

Where accused who was s somindar and money-lender produced a large number 
of witnesses consisting of his own caste-fellows and tenants to depose to his good 
character but the District Magistrate disbelieved that evidence simply on the 
ground that by virtue of his position he could produce a large number of witnes- 
ses and assigned no other legitimate reason, held that the case had not been ap- 
proached from a proper point of view and the High Court could interfere in revision. 

MiHARBAN SINGH v, EMPEROR Sea ase m se es 1046 


ee Section 110—Rule to be dbserved in cases 
under the section by Courts—Revision—Interference by High Court. 

No hard and fast rule oan be laid down asto how cases finder section 110, 
Code of Criminal Procedure, should be dealt with, but one rule may be laid down 
which is that where proceedings under section 116 are taken against a person and 
he is able to produce witnesses on his behalf to speak of bis good character, the - 
Court ought to pay partieular attention to sucheevidence. Such evidence need not 
necessarily be believed, but the court should find substantial reason for not believ- 
ing the evidence before it makes an order. ° 

Where, therefore, the courts below did *not pay proper attention to the evidence 
which the aceused produced and bount them over under the‘section, held that it 
was a fit osse for interference in revision. 

HAKIN SINGH v. EMPEROR wee e e ve 1055 
Sections 145, 584— Whether Magistrate compe-~ 

tent to place ons in possession by ousting asother—Order illegal. 

Under section 145 of the Code of Criminal Procedure a Magistrate of the first 
class hagsno power to oust one pergon and to place another in possessiean of a 
disputed property. A Magistrate has such power under section 522 of the Code, 
but to give him jurisdiction there should have been a conviction for an offence. 
Hence, the order by the District Magistrate declining to carry ont such an order is 
not open to revision. 

TULSHI Ram V ABRAR AHMAD PR sn ws ov. 932 


+ ———— Section 165—Search- Warrant. 

Section 165 of the Code of Criminal Procedure does not authorize a general 
search on the chance that something may be found ; an order in writing should 
be delivered specifying the thing or things which are to be searched for. 

An order for the search of tHe house of one NehalSingh was issued toa 
Sub-Inspector who while acting under it was offered resistence by fhe accused 
persons, Held that the search, being under an illegal order, and the arrest of Nehal « 
Bingh were jllegal and the accused persons were not guilty of the offence under 
section 832, Indian Penal Code, ~ 

EMPEROR v. BRIKHBHAN SINGH iig e we 979 


i a e aa ee e e ————Sootions 177, 179 -Wrong measure used at 
Meerut— Discovery of fraud at Agra—Jurisdiotion—Indian Penal Code (dot XLV of 
1868) sections 480, #66, $ 
Two persons were alleged to have induced another to part with money at Meerut 

on the false respresentation that a barrel contained a certain quantity of spirits. At 

Agra it was discovered that the quantity was less than that it was represented to 

contain. The aceused were tried at Agra for offences under sections 420 and 265, 

-of the Indian Penal Code, 

Held, that the Magistrate at Agra had no jurisdiction, for both the alleged 
offences had been committed at Meerut, ‘and that section 179 of thg Code of Crimi- 
nal Procedure did not apply inasmuch as the discovery of the fraud after the deli- 
very of the article was not n ‘consequence which had ensued ” within the meaning 
of the section. = 

Prag Das BHARGAVA v. DAULAT RAM ” os oo © .. 1067 

— ~ -= — Section 19§—Sanotion—Proceedings under 
section 110— Praciice—Evidence of Police ofloers—Diaries—Admission in evidenoo, 
In proceedings under section 110 a Pollee officer was examined at great length 
but no security was demanded from the accused. The accused applied for and ob- 
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tained sanction to prosecute the Police officer. Held that sanction should not be 
granted inasmuch as the Police officer had made the statements about the accused 
from what he had heard from others ‘‘ Itis strange that Magistrates attach so 
much weight and examine at such inordinate length the Pollge officers who appear 
before them in proceedings under section 110, Those officers usually know no- 
thing more than this that there is current in their circle a rumour to the effect that 
certain person is an associate of bad characters &o.” 

Police Diaries are useful evidence when one has to decide about the guilt of an 
accused person and they contain matter which points in the opposite direction but 


. even if evidence at all they are dangerous evidence against an accused person. 


ABDUL KHALIQ a. EMPEROR . aes we ey vn 
— m = —— — — Section 193 (£)— Case— A ppeal— Transfer of. 
The word ‘case’ used in®section 193 (2) of the Code of Criminal Procedure oan- 
not be extended to appeals or other matters anda Sessions Judge has no power 
to transfer an appea? filed In his court to the court of the Assistant Sessions Judge. 
In the petition of Musa smal, I. L. R., 9 Bom., 165; Chatterpal Singh v. Baja 


Ram,1. L. R.,7 All, 66%, followed. dllahdia v. Kesrimal, 2 A, L. J. R., 676. applied., 


EMPEROR 9. ABDUL RAZZAK 25 








_—_— mm - Section 195—Sanotion —Revision- Power of 
superior court. 

An application under el. (6) of the Code of Criminal Procedere is not an appli- 
eftion in revision and a court of superior jurisdiction, whose jurisdiction is invoked 
underethat section, has power to reconsider the entire matter on the merits on a 
oémplete review of all the facts, e 


Ramu Rasa Dat v. SHEO DAYAL. i S ie ie 


err ee Sections 196 and 476—Sanction io prosecuis— 

Scope of the sections. . 

Under sections 195 and 476 of the Code of Criminal Procedure all that a court 
granting sanction has to see is that a prima facie case has been made out upon the 
evidence before it for enquiring further into the question whether any of the 
offences punjshable as set ont in suction .95, of the Code of Criminal Procednre has 
or has not been made out 

Observations in In re Ram Prasad Malla, I. L. R., 37 Cal, 18, 20, and Jadu 
Nandan Singh v Emperor, I. L. R., 87 Cal. 260, 258, dissented from. 

Kipaa Sinan v EMPEROR a tee wi tos . 
Sections £28 (2), £88—Misjoinder of charges 

—~Falsifioation of accounts and emberglement— Indian Penal Code (Act XLK of 1866) 

seatigns 409, 477 A—Irregularily. : 

The charge against sn acoused person was that he being a Jphvildar, fan officer 
whose duty it was to receive money) embezzled certain sums of money paid on cer- 
tain dates ina particular month and further that be omitted to enter arerisals (a 
form of tender taken from a person paying him money) Nos 1-120 (covering items 
other than those embezaled) with intent to defraud, and wrote on three such forms 
fafae numbers with like intent. 

æ Held, that the jotnder of these charges at one trial was in contravention of the 
provi sions of section 222 (2), Criminal Procedure Oode and constituted an *‘ irregu- 
larity ” which vitjated the trial. 

. KALKA PRASAD v. EMPEROR ies ae Sa si ase 

— Section 889—Pardon forfeited—Power of 








and discharged the accused Held that G was entitled to raise the plea before the 
committing Magistyate. Held also that the Sessions Judge in the former trial 
had no jurisdiction to direct the prosecution of Gon any specific charge, but if 
he thought that G had concealed anything essentik] he could have recorded his 
opinion and invited the attention of the District Magistrate to it. Emperor v. 
Kotha, leL R., 39 Bom., 611, Kallan v, Emperor, I. L. R., 82 Mad., 178, Emperor, 
v. Afagirisamt, I. L. B., 38 Mad., 614, Em v. Abani Bhuskan, I. L. R., 87 
Cal.,7846, referred to. ° 


F MPXROR v. Ganava eae oe Ss ee ee a 


412 
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ee + Iase 846—Compounding in revision—Not 


allowed. A 

Seation 345 of the Code of Criminal Procedure allows cases in which appeals are 
pending to be compounded, with the’ leave of the court. Cases which come before 
the appellate court in revision cannot be compounded, 

RAM CHANDRA t. EMPEROR ee one aa we 104 


— m a —— Section d03— Previous trial without sanction 
where sanction necessary — Subsequent trial after santtion. 

Where the law requires a previous sanction to be given before a sharge can be 
entertained by a court, that court isnot a court of competent jurisdiction until 
i sanction has been obtained. Jn re Sams-ud-din, I. L. R., 22 Bom., 711, fol- 

owed. 

One M purporting to be ons J presented a document fr registration and was 
identified by the accused before the Snb-Registrar. She was convicted of forgery 
and cheating. The accused was first put upon his trial for aidihg aud abetting 
forgery and then for aiding and abetting cheating but was acquitted. The Registrar, 
thereupon, sanctioned his prosecution under the Kegistration Aét. Held, that the 
previous trials were no bar to the trial of the accused under the Registration Act. 

EMPEROR v, JIWAN ves vn 4 


--—  ———_ Seeiion 408 (b)—Appeal—Seniences passed by” 
Assistant Sessions Judge. ° 
Where ut a trial some persons were convicted by an Assistant Sessions Judge 

and sentenced to over 4 years’ imprisonment, and others sentenced fo less than"é , 

years’ imprisonment the appeal of the latter also lay to the High Oourt. 

RIOHHA v, EMPEROR ie oe a . š vee 272 


——--————Seetion 408 (b)—dssistani Sessions Judges 
order—Different sentences — Appeal. 

When an Assistant Sessions vudge sentences one of several aconsed to more than 
four years’ rigorous imprisonment and otliers to lesser terms the appeals of all lie 
to the High Court even though the accused who is sentenced to more than four 
years does not appeal. > 











Har DAYAL v. EMPEROR acy a tee an . 718 
- —=—— tt —— Section 488 (1)—Rstrial—Power of Judge in 
appeal. 


A Sessions Judge has power to order a new trial when the case comes before him 
in appeal. King Emperor vy Maula Baksh, I. L. R., 15 All, 205, referred to. This 
power should, however, be sparingly exercised and a retrial should not be ordered 
unless there are grave reasons for doing 80. ° 

EAPEROR v, MOHAN LAL oe see ist ive vee 477 

_—— — — —- g — Section 486—Discretion— Commitment— Power 
of High Court to interfere. 

The discretion given to a Sessions Judge by section 436 of the Codeeof Criminal 
Procedure.ja very wide and when he in the exercise ofthe discretion commits the 
accused to Sessions the High Court should be slow to interfere. Faliu v. Fatit, I. æ 
L‘, R., 26 AU., 564, followed. 

Mangat Rar v. EMPEROR i ee vee pi w ll 
—Section £76—‘‘Judicial proceeding” — Penal 

Code (Act XLV of 1860), section 811 ~-Statcment made to Magistrate in his executive 

capacity, ° 

One Paras Ram, a village headman, made an application to the Distrioġ Magis- 
trate stating that he wished to resign his post. On being questioned as to his 
reasons he said that the police in the course of the investigation into a dasoity case 
were forcing alarge numberof peopleto pay money to them. Thereupon the 
Magistrate examined Parag Ram on oath and sent for other persons and took their 
statements. He then sent the papers go the Superintendent of police with direc- 
tions to him to take action under paragraph 883 of the Police Regulations. The 
Police Superintendent reported that the charge was false. Thereupon the District 
Magistrate passed an order direwing the prosecution of Paras Ram and certain 
others who had been examined along with him for the offence of perjury. 

Held that the order was illegal as theproceedings before the District Magistrate 
were not ‘‘ judicial proceedings ” and that he was not competent to administer an 
gash ae those proceedings, and that the petition of Paras’Ram was nota come 
plaint. 

BHOLE SINGH 0. EMPEROR ess us see wee vos 1050 
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Code of Criminal Procedure (Act V of 1908)—( coneld.) 5 PAGE. 
Section 476—Time for ordering prosecution— 
Whether limited. . 
There is nothing in section 476 of the Criminal Procedure Code which requires 
a court to take action, if at all, immediately aftes the conclusion of the case in. 
* whioh the offences are sald to have been committed ór within any period there- 
after. Nawal Singh v Emperor, 9 A. li J. R., 481, Girwar Prasad vy Emperor, 6 A. 
L. J. R., 392, followed ; diya Kanun v. Emperor, I. L. R., 32 Mad.. 49, Rahmadulla 
v. Emperor, I, L. R., 81 Mad., 140, not followed ; In re Lachman Das, I. L. R., 39 
Bom., 184, Emperor v. Bustamji, 4 Bom, L. B., 778, referred to. 
A suit was brought by one M against the applicants for a declaration that she 
. was the daughter of one 8 and the applicants brought a counter suit for possession 
of property agalust M, alleging that she was not 8’s daughter. The two suits were 
tried together and M was found to be the daughter of 8. The Subordinate Judge 
waited fora month and whén no appeal was filed ordered the prosecution of the 
applicants under section 476 of the Criminal Procedure Code. Held that the Subordi- 
nate Judge was entitled to abstain from taking action till the period of appeal had 
expired and the High Court had no power to set aside his order in revision. . 
TILAK PANDEY v. EMPEROR ee Ss ee eon vee * 466 
See also section 195. 


es ee a e ea me e aee m a Section §18—Acoused absconding —No finding 
By Magistrate to the offect thai there was no immediate prospect of arresi— Conviction 
bad 





eS A ag 





. ; 

A person was accused of murder in 1897. He absconded and was not heard of 

ti be'was arrested in 1915, Witnesses were examined on behalf of the prosecu- 

tion and their statements were recorded. There gvas no finding by the Magistrate 

to the effect that the aceused had absconded and that there was no immediate 

prospect of arresting him, ss required by section 612, Criminal Procedure Code. 
Held that the other evidence was madmissible and the conviction was bad. 


RUSTOM v EMPEROR sed es ae os as .. 1043 
———— ———______ ——— Beotion 588. 
See Code of Oriminal Procedure section 145. 
—_o OO Keection 587—Sanction to proseoute granted— 


First application dismissed —Second without sanction— Whether only an irregularity. 

Section 537 of the Code of Criminal Procedure is intended to prevent a mere 
technicality from interfering with the course of justice and not to allow a Magis- ‘ 
trate to over-ride the clear provisions of the law. ` 


One T obtained a sanction to prosecute three persons and instituted prodeedings 
, against them on the date fixed for hearing. ‘f did not appear and the accused 
persons were discharged. Sometime afterwards, more than six *monthe after the 
grant of sanction, T again filed a complaint against only one of them. Held that 
the application was not a continuation of the previous application and could not 
be entertained being made beyond time. Held also that the want of sanction in 
thig case was not only an irregularity and sould not be ured by the provisions of 
section 587 of the Code of Criminal Prosedure. 
™ ZAHIR SINGH p. EXPEROR it -. 845 


rt e M Mi ii Section 587— Provisions of— Conviotion with- 
out sanotion, 

G was arrested in connection with a dacoity and after having remained in 
outod} for sometime was released. He obtained the sanctjon of the Superinten- 
dent of Police to prosecute K and B for having given false information, to 
his prejudices K and B were found guilty and convieted by the court of first 
instance. In appeal the Sessions Judge held that the facts found established an 
offence under section 211, Penal Code, and no sanction having been obtained under 
that section the prosecution sould not be maintained. He allowed the appeal 
without deciding whether an offence under section 182 Penal Code was committed. 
Held that under the circumstances the Judge vas not justified in ignoring the 
provisions of section $37 of the Code of Crimmal Procedure which met the require- 
ments of the case. a Ee 


x . 

Semble, G was entitled to institute a prosecution for the minor offence under 
section 188, even if,he was entitled to institute gẹprosecution in respect of a graver 
offenes under seotion 211, Indian Pena! Code, : 

GUR Basse ŞINGH V. Kabu BAM oe | . vee ses ae, 58 
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Companies’ Act (VI of 1882), sections 96, 183—Submission to arbitration not in accordance 
with the Act—Oontract not under seal—Validiiy of conatract—Application of provi- 
sions of section 128. 7 
Section 96 of the Indian Companies’ Act does not by necessary implication 

provide that an agreemen®to refer disputes must be under seal Where a Com- 
pany entered into a contract with the defendant in connection with the work- 
ing of a certain portion of their machinery and agreed to refer all future disputes 
arising between them to arbitration, bat the ogntract was not made under the 
common seal of the Company, held that the contract was not illegal but one which 
could be given effect to. 


Held also that section 123 of the Indian Comanpies’ Act applies only to those 
submissions to arbitration which have been made under the provisions of the Act. 
eo > 


Ganas Bugar WORKS LD. t. NURI MIAH sik ie oe 
~~ Child — Oat h 80, 
See Evidence Act, section 118. e 


Compounding offence under seotion 885 Indian Penal Code, (dct XLV of 1860)— Parties 

to—Revision— High Court’s power. ae 

An offence under section 825 of the Indian Penal Code is compoundable with 
the permission of the court but the only person who can compound is the man who 
is hurt, Where therefore, the man who is hurt dies of the injury the case cannot" 
be compounded by the*heirs of the deceased. e 

Case in which several persons were acquitted by the Sessions Judge but the 
High Court on being moved by the Government issued warrants for their arrest ba 
the accused not being found the court sef*aside the order in the exercise of its revi- 
sional jurisdiction. © e i 

EMPRROR v. RAWMAT ks ae oe es fee wa 
Revision - F é 

See Code of Criminal Procedure section 345. 
Compromise by father— Whether minor son bound. 

See Hindu Law, joint family. 


Conditional decree— Fulfilment of condition. 
See Decree. 
Confession—Joini trial—Admissibility of. 
Several persons were put upon their tria] for an offence under section 193 
Indian Penal Code. One of them made an statement confessing his gulit and impli- 
cating some pf the other feeused. The Magistrate did not convict him upon the 
confession but recorded evidence against all the accused and convicted them after 
considering the whole evidence, including the confessing. The Sessions Judge 
resversd the judgment in this respect. Held that the confessing accused was tried 
jointly with the other accused and the confession was admissible in evidence 
against them all. 


Kina Emperor v. DIP NARAIN ee Ws 


Consolidation—~Covenant to pay second mortgage frat. 
See Usnfructuary mortgage. 
Continuing right— Right to joint property. ° 
See Jomt Property. 
Contribution —Suit for. 
See Provingial Small Causs Courts Act Articles 41, 42. 
See Provincial Small Cause Courts Act Article 42. 76 
See Provingial Small Cause Courts Act, section 417 


Contract ~Landlord and tenani—Lease—Power of resumption—Land leased by .Gorern- 
ment rosumable for a public purpose—Land required for building houses for Govern- 
ment oficers—Public purpose. 





Pages. 


212 


680 


337 


s 
A Jease dated 1854 granted by the Government contained a powér of resumption | 


in favour of the lessor if the land was required for public purposes. [he Govern- 
ment gave the lessee notice to resume as they required the ground in order to erect 
dwelling houses, which they could offer to Government officials at adequate genis 
for their private residence. It was shawn that suitable houses fot Government 


servants were not easily obtainable in the locality, but that gbtaining quarters of 


somo,kind was not an impossibility. 
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Contract—(coneld.) i PAGE. 


Held, that ‘a public purpose’ was a purpose in which the general interest of 
the community was concerned ; and that the soheme was one which would redound 
to public benefit by helping the Goveroment to aintain the efficiency of its 
«servants, and was, therefore, a ‘public purpose’ within the meaning of the oon- 
tract contained in the lease. 


Moosa HAJEE Hassam 0. SEORETARY OF STATER FOR INDIA IN COUNO L P. Cc... 


— Parties —Privy —-Plainti} not g pariy—Setilement in his favour—Eight of suit. 
A party cannot, as a general rale, make another person liable upon a contract 
to which the suing party was not a privy, 

A certain muafidar was liable for payment of zemindari dues to the plaintiffs. 
He gave a lease of the muaf to the defendants on condition that they would be 
liable for payment of zemindaçi dues. The plaintiffs brought this suit for recovery 
of semindari daes against the muafidar and his lessees. The suit against the 
lessees was decreed by tha court of first instance and this decree was upheld on 
appeal. eid, that the plaintiffs not being parties to the contract between the 
muafidar and his lessees could not take sdvantage of that contract. 

Khwaja Mohammad Khan v. Husain Begam, I, L. R., 83 All., 410, Touche v. The 
Metropolitan Railway Ware, L. R., 6 Ch. Ap., 671, distinguished. 

MANGAL Sen v. MOHAMMAD HUSAIN BS 


a aaa writien—No congition for damages in case of saali Bight t to 
mages 

The Slaintift acquired eertain tand for making a road and sold certain plots on 
either side of the road under certain condittons which were reduced to writing 
and signed by the parties tosthis case. One of the aonditions was that the purchaser 
would deposit 10 per cent. of the sale price immediately on sale and in case of non- 
payment Of the balance the deposit would be forfeited. The defendant purchased 
a plot, deposited one rupee instead of ten per*sent and refused to pay the balance. 
The plaintiffs resold the property and brought this suit for damages, Held that the 
only remedy the plaintiff had was under the cofttract and in the absence of a con di- 
tion as to payment of damages the only penalty incurred by the defendant was the 
forfeiture of the ten per cent deposit which he was bound to pay. 

MUNIOIPAL BOARD OF ALLAHABAD ¢. TIKANDARJANG 
Want of legal for malities —Loous penitentin, plea of — Act of pay ties founded 

on incomplete bargain —Rei interventis— Equity. 

Equity will not fail to support a transaction clothed imperfectly in those legal 
forms to which finality attaches after the bargain has been acted upon. 

Where parties stand upon nothing but an engagement which is not nal or 
completer there is a locus pentientia@, that is, a power of resisting from an incom- 
plete engagement, from an unaccepted offer, from a matual conéract to which all 
have not assented, from an obligation to which writing is requisite, and has not yet 
been adhibited in an authentic shape. But where the ations and conduct of parties 
are founded on, then in all such cases, rei intorventis raises a personal exception, 
whieh excludes the plea of locus pentientiae. It is inferred from any proceedings, 

ot unimportant, on the part of the obliges, known to and permittel by the 
Piigor to take place on the faith of the contract, as if it were perfect, provided 
they are unequivocably referrable to the contract and productive of alteration if 
circumstances, loss*or inconvenience, though not irretrievable, 

MOHAMMED Musa v. AGHORE KUNAR Ganaunl P. O. 


Contract Act (IX of 1872), section 12—Minor ~Sale in favour of—Sale iia. 

A conveyance by way of sale either is in itself a contract, or at any rate 
involves or ifmplies an antecedent contract. A contract of sale, therefore, nego- 
tiated by a minor, the minor having settled the terms, paid consideration and 
received in return a deed purporting to convey immovable property by way of sale, 
is void ab inttio. 

MUNNI ù MADAN GOPAL ii ae a 
——-» — —— Bale, in favour of minor—~Validity of. 

There is no provision in the Transfer of Property Act under which a minor is 
incapable of being a transferee of property. 

Henos, where a sale-deed of a house was executet in favour ofa minor for 
which congideration had passed, but possession not having been delivered a suit 
was brought to recdver possession of it, held tha®as soon as consideration was paid 
and conveyance executed, the plaintiff minor was entitled to obtain possession. 
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73 


1079 
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Contract Act (IX of 1872) —(condld.) Paar. 


a ee Section 88 —Publio policy—Contract not to partition—Dam- 

ages for breach — Unpaid purchase money. K 

The plaintiff sold certain property to the defendants for Rs. 900 and remitted 
Rs 250 on their agreeing not to p#ttition the property. This was entered in the 
sale deed. .The 2£0 waa remitted afterwards. On the application of the defendants 
the Revenue Court ordered a partition. The plaintiff, thereupon, brought the 
present suit for injunction or in the alternative for damages which she fixed at 
Rs. 250. Held, that no right having been absolutely given up under the contract 
not to partition it was not against publie policy and was binding against the 

arties 

p Held also, that the parties having themselves fixed the value of the right the 
sum fixed was a proper measure of damages. 

Kure BEN v, SUKHEHO ... ie is eu, 3 6 


————— ———-Seolion 87—Agresment not io hold a markel for sale of 
catile on particular day — Restraint of trade. 

An agreement entered into by an owner of land with the owner of adjoining 
land to the effect that a market for the sale of cattle shall not Be held on the same 
day on the lands of both of them, is not an agreement in restraint of trade and is 
not void under section 27 of the Coutract Act. 





Porai Ram 0. ISLAM FATEMA aa la Bie Sus e 281 
-———— .————soolions §9-61—Appropriation—Time within which 1t should * 
be made. 


An appropriation of payment must be made by the debtor at the time of payifig © 
and by the creditor at the time of reagiving the money. If meither of them makes 
the appropriation the law appropriates the payment to the earliest debt. 

Sections 59 to 61 of the Indian Contract Act enacted the rula of the Civil Law 
as laid down in Olayton’s oase, 1 Mer., 604, With certain modifications. 


KUNDAN LAL v. JAGGANNATH ss Mes at tes .. 908 
mmaa ~ sOi 839 Ont adventure—Dealing by an individual— 
Liability of firm. 


Where goods are purchased or money raised for the joint adventure, and the 


dealing, though ostensibly by an individual, is truly and substantially a dealing of 
the, joint adventure, the adventurers are liable as partners. But there is no 
Buch responsibility for goods, &o , purchased on the oredit of an individual adven- 
turer previously to the contract though afterwards brought Into stock as his 
contribution. . 

Adansoni& Fibre Co., [1874] 9 Oh., 685, Gouthwaite v. Duskworth, [1810] 12 Bost, 
410, Saville v. Roberison, [1792] 4 Term Report, 720, Heap v. Dobson. [1863] 15 
C. B, P. B, 460, Brit®h Linen Oo. v. Alewander, [1853] 15 D, 277, White v. Me. 
Intyre, [1841] 3 D., 334, referred ‘to. 

KARMALI ABDULLA ALLARAKHIA v, KARIMJI P. C. ‘is boas „e 121 


Co-sharer— Righi to build on joint property. P 
Sve Party Wall 


Copyright Act (III of 1914), section 7 (a)—Copyright—Translation. ai 
The author of a book which has been registered under the Copyright Act is 
entitled to copyright in a translation of it as if it were an original work 
HIRA LAL v. SARASWATI .. ids 686 


Court of Wards Act (III of rg09, U. P.), section 80- Claim not notified—Kflect of on 
suit—Docuinents whether admissible in etidence. ` 

Seotion 20 of the Court of Wards Act 1909 applied only to cases where persons 
who had notified their claims under section 16 had failed to produce the documents, 
Where the property of the debtor was taken over by the Court of Wards at a time 
when the Act of 1899 was in force and the creditor did not notify his claim under 
section 16 but brought a suit upon his bonds after the property was released by 
the Court of Wards, held that the doctfments were admissible in gvidence and the 
suit was maintainable. Collector of Ghampur v. Balbhadar, 10 A. L. J. R., 284, 
overruled. . 

ASHRAF ALI v. KALYAN Das f. B .. is sí asi wu. 796 
Crops— Theft—Distraini by landlord— Remoral by tenant, 

See Penal Code, section 879. a 
Crown— Cession of territory—Lease, e 

See Bombay Act VI of 1862, 


1170 INDEX® [A L J. R 


Cumulative sentence— Legality. i l : “ Paas 


See Practice, Criminal Case. 


Dakhalnama — Public document——Admisaditity, 
A dakhalnama is a public document and its copy is admissible without proof. 
SATNARAIN DUBE v. NARAIN BARGAH  ... wi Pr in 


Damages— Meastire of— Breach of Contract not lo Diah 
Bee Contract Act section 23. 

c — Right to on breach of condition» 
See Contract Sale. 


Daughters — Exclusion from inheritance. 
See Hindu Law Inheritance. 


Declaration—Reduction of mortgage debi—Impossiniity of—Injunciton to compel mort- 

gages to enhance rent—Stwt for arrears of enhanced reni— Masntainabliity of 

The plaintiffs made A usufractuary mortgage of certain shops in favour of the 
defendants. At the time of the mortgage the shops were Jet out to tenants who 
paid Rs. 40-8 as rent. The mortgagees were to realise this amount in lien of in- 
terest. According to the stipulations in the deed the mortgagors had a right to 
enhance or reduce the rent and they were liable to make good the deficieney in 
ease of reduction of rent and were entitled to receive the excess, month by 
month, in ease of enhancement. Sometime after the mortgagg the mortgagors 
alleging that they could let ont the shops Lt an enhanced rent of Ks. 4-12 per month 
gave a notice to the tenants to vacate and to the mortgagees to compel them to 
vaogte.! The notice not being complied with this suit wag brought (1) for an im- 
janction to direct the mortgagees to enhance the ant and (2) in the event of their 
failing to do s0, to declare that from the month of September the plaintiffs shall 
pe entitled to have the sum of Ra, 4-12 per month credited to the reduction of the 
mortgage debt. 


Held, that the suit was not maintainable in the absence of any allegation that 
for over a specified period of time the mortgagbes have persistently and without 
reasonable cause been letting the shopa for less than their letting value. 

Held also, that the declaration being an impossible one could not be given. 

Held further, that the mortgagors conld maintain a suit for arrears of enhanced 
rent bus at this stege the court refused to allow them to change the nature of 
their suit. 

ROSHAN LAL t. MOOL HAND sa is 


Decree— Execulion—Right of Court. 2 
See Agra ‘Tenancy Act section 21 (7). 
-——-- —Fxecuiion against one who tas not a party. 
See Hindu Law— Debt. 2 


—-—— — Erzecution of — Partition decree in favour of judgment-debior condiišsonal— Condi- 
tion whether could be fulfilled by purchase of his share. 

R obtained a d@cree against 8 and attached her undivided share in a house of 
which she and R and others were owners. Subsequently S brought a suit against 
for partition of her share in that house and obtained a decree on condition of 
her paying a sum of money to R. This she did not pay and the deoree was not 
executed. B bronght 8’s share to sale and purchased it himself and after deposit- 
ing the amount which 8 had been ordered to pay under the partition deoree claimed 
and obéained possession of her share. Held that B was not entitled to separate 
possession of any portion of the house. He only. acquired the right, title and 
interest of 8 tq an undivided share. 

KAM DULARI 0. BALAKRAM . úa ie 


~—— ——~ Erecution—Pre-emption decree against shares of some defendanis—Shares not 
specified — Vagus. 

Tn a suit for.pre-emption a decree was passed against the shares of two ont of 
many defendants but the shares were not specifieé. In execution department the 
court of first Instance Sscertained the shares of the defendants against whom the 
decree was passed but the lower appellate court reversed the decree. Held that the 
court was not entitled to go behind the decree and Ascertain the shares of the 
judgment-dgbtors aud the decree was therefore, vague and incapable of execution. 
Ram Lapit Bam v. Ghoora Ram, I. L R., 4 Oa, 97, followed ; Pirbhu Narain v. 
Bup Singh, L L, R., 20 AlN, 897, Lila Dhar v. Ohatarbhyj, I. L. R, 21 Al, 277, 
referred to. 

MUHAMMAD Hagan ASKARI v. Niaz Husain .. en 


see aoe 


85 


105 


e 
428 
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Decree—(coneld. ) ` Paca. 


Suit for gjootmoni compromised—Defendant io goi maintenance—Declaratory 

only— Hxecution . 

In a suit for ejectment, brought ipa Revenue Court a compromise was filed 
according to which the paintis were to givato the defendant some grain and 
money for her maintenance every six months, and in oase of non-payment the 
defendant might take proceedings in a competent court (bacharajo adalat majas). 
The compromise was incorporated in a decree. Held, that the decree was decla- 
ratory only, and the defendant had no right to execufe it in the Revenue Court. 

Anupa KUAR v, AOMHAIBAR SINGH .. soe . 


Deed—Consi wotion—Good-wik and stock-in-irade pledged—Achedule of stock-in-irade 
attached - After aoquired stook. 

One G borrowed money from the plaintiffs and mortgaged the good-will and the 
atock-In-trade (of which a list was attached) of his business, There was a cove- 
nant that in certain ciroumstances the plaintiffs could take possession of the 
stock-in-trade. There was also a clause that the stock in-trade will not be trans- 
ferred. The said stock was sold and was replaced by anothes On a suit for 
sale "being brought, held that the mortgage did not extend to the stock-in-trade 
which was acquired after the mortgage. Tapfleld v. Hillman, 184 E. R., 884, 
followed, Coliman v. Chamberlain, 26 Q. B. D., 328, referred to. 

ROBERT WILLIAM ANDERSON 0. THE BANK oF Upper INDIA, LIMITED 


Oonsirustion—Instalment bond. 
See Limitation Aet Art. 75. 


Construction — Hindi Oalendar mpntioned, s 
See Limitation Act section 25. 


Disobedience—Order suspending rent. 
See Agra Tenancy Act section 51. 


Easement— Disturbance of —Remedy—Hasements Act (F of 1888) sections 88, 35—Subd- 
stantial damages—Trial damages —Intorfer ence by lawo—Practice—Oonstructions com- 
pleted during enti— Effect of. . 
Where an easement has been disturbed, ordinarily the plaintiff is entitled to an 

injunction rather than damages. It is open to him to be content with damages, 

but section 85, Easements Act, shows that he is not entitled to an Injunction 
except in such cases where he would be entitled to recover damages under Chapter 

IX of the Act. Section 38 allows compensation to be recovered provided that the 

disturbance has actually cused ‘‘ substantial damage ” to the plaintiff as explain- 

ed in that section. 


De minimis non ourat lex. The law does not concern itself with a disturbance 
which is trivial or immaterial. 

Where the plaintiff comes into court at once when the disturbance is threatened 
and the defendant completes his structures pending the suit he does B0 at his own 
peril, 

QAJADHAR v. KisHort Lan ate coe ove ee 4 
————— Bight of burial—Oustomary right —-Mahomedans olaiming right to bury their 
dead in a certain locality 

Where certain Mahomedansg, residents of a certain, village brought a suit to 

enforce their right to bury their dead in a grove on the ground that the right to 
do so had existed in favour of themselves and their families Held, that the right ° 
of burial claimed by the plaintfify was not an easement bat a “customary right in 
the nature of an easement. e. 
Mohidin v Shivlingappa, I. L R., 28 Bom., 686 referred to. 
MATHURA Prasad v. KARIM Baksh iu is 


— —- Proof. 

See Ferry š 
— Water channel olosed— Power of court to direot opening of another passage 

instead of demolishing the wall. 3 

The defendant blosked up a chawnel for the flow of water to plaintifi’s land, 
which the latter had a right to enjoy, by building a wall. On a suit being 
brought. held that instead of ordering depolition of the wall the court could difeot 
the defendant to open another passage by which the plaintiffcould carry water to 
his land: 

Sisnunate SHUKUL v. GanxsH DATT SHUKUH r.. en oe 
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Easement Act (V of 1882), section 88—Trled roof changed to pukka roof—ddditional 
burden, . 


The defendant had a right to discharge water from his thatohed roof to the 
plaintifft’s roof. He pulled down his house and built a three storeyed pukka house 
with spout on his roof to discharge water on the plaintif’s land. Held that the 
burden on the plaintifi’s land was increased within the meaning of section 28 of 
the Hasements Act, 








DAMODAR Das v. TILAK Cuan .. Mia sii n we 791 
pae ——-— seotions 33,35, damages. ; 
See Easements, Disturbance of, 
-m -—-—— Section 47—Ditersion of water route— Whether obstruction. 
Where the plaintift has*a right to flow water across the defendant’s land to 
the public drain the fact that the defendant diverts the direction of the old route 
taken by the water ddes not constitute an obstruction to the exercise of the plain- 
tifs right, 
Laon NABAIN v, Rast SARUP tee . se ee wos, 821 








—— —License— Revocation—Rights of transferee. 
When a grantor of a license transfers the property the transferee has no higher- 
b rights than those of his transferor. The use of the words ‘‘as such ” in seotion’ 
69 of the Easements Act shows that the section does not lay d8wn an independant 
rule. Where certain land in a village was granted to the defendant, by the zemin- 
darth lleu of medical services rendered by the former, who spent money m lay- 
ing it out and planting trees, held thata transferee from the zemindar could not 
eject the defendant as a tfesapasser. s 
Ras BEHARI LAL v. AKHAI KUNWAR tee 
——— ——— Section 60—License to use. 
See Right of user. , ° f 


— 





Ejectment —Aot inconsistent with tenancy. of 
See Agra Tenancy Act, Sch. [, group B. 
——-—— Effet of —morigage. 7 
See Agra Tenancy Act Section 79 
English Calendar— 4 pphication—Intention, 
See Limitation Act Section 25, 
English Law— Benami. ; 
See Benami transactions. : 
— —— — Presumption of. i 


See Penal Code, section 82. 


uity—Rei Interventis. à 
See Contract. . 


Egtoppel— Application of. 
See Benami transactions, 


@ __—— Land Revenue Regisiers— Do entries as to tenure in such registers estop Govern- 
ment from denying thar truth—Bombay Oriy Land Revenue dot, 1876 (Bombay Act 
Il of 1876) 58°80, 35, 89. 


ection 89 of Bombay Act II of 1876 provides that the Collector of Bombay 
shall keep a senarate register and rent roll of every description of land in the elity 
of Bombay, according to the tenure on which such land is held. The records are 
to be open forthe inspection of the public, who may obtain extracts or certified 
copies. : 
° Pa Banadi ”? and ‘‘ quit and ground rent ’’ tenures, which are both found in Bom- 
bay, were in 1892 regarded as about equal in value, butit is now considered that 
“ quit and ground rent ’, is more valuable. 


In 1892, I, the qwner of certain sanadi laid, obtained an advance on it from 
a Bank. For this purpose the title was investigated by a surveyor, who obtained 
from the Collectorate certain ‘‘ certified extracts ” yone of which showed the land 
as ‘'Saonadi’” and one of which showed it as ‘quit and ground rent,” he also 
obtaine@ from Ia demand note describing the land as “quit and ground rent.” 
Later in the year. I mortgaged the land to C,“o whom these documents were pro- 
duced. C made further eisances and in 1900 took possession In 190) he made a 
further advance. In the rent bills upto 1908 which were paid first by 1, and afrey 
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Estoppel—(conold. ) : Pa 


he took possession by C, the land was shown as ‘quit and ground rent’? land. 
But in 1905 it was shown for the first time as Sanadi, C sued for a declaration 
that the land was of quit and ground rent “tenure, basing his case upon 
estoppel, e : 


Held, that Government was not estopped by the extracts and rent receipts from 
asserting that the land was of sanadi tenure, 

Bombay Act H of 1876 has for its object to ageertain who is liable to pay land 
revenue. The public has access to the records only to satisfy them that they are 
properly assessed. The Act does not purport to establish a system of registration 
of title, and there is no invitation tothe publie to rely on statements as $o title in 
the records kept under it which may have to be made incidentally. 


GE, 


MERWANJI MUNOHERJI Cama s. THE BRORETARY OF Sraqe P, C. nee oe 1026 


Evidence— Admissibility of documenis not produced before Collector. 
See Court of Wards Act Section 26, . 


———-— —Siatement made by prisoner—Information not leading to discovery— Admissibi- 
tity. s 
It is not all statements made by an accused person connected with the production 
or finding of property which are admissible ; those only which lead immediately to 
such discovery are properly admissible. Other statements connected with the ong 
thus made evidence, afd so mediately, but not necessarily or directly connected 


with the fact discovered are not admissible. Beg v. vora Hasji, 11 Bom. H. 0. R., ® 


242, 244, relied on. 


. 2- 
Hence, where a person accused ofgn offence under section 328, Indian Penal * 
Code, pointed out, in the course of the police investigation, & dhaiura tree and said 
that he had taken the fruit of it, held that the statement was inadmissible. 
EMPEROR 0 PANOHU bee oe ae S an 


- --— Application filed in revenue court - Compromise~- Registration, 
See Code of Civil Procedure O. 2, 3, r° 8. 


Secondary svidence— Objection to admission of will—Objection ngi taken in 
first court—A4 ppellaie Court—Power of. 


A registered copy of a will, the original of which was not forthcoming, was 
admitted m evidence without objection in the trial court. The court of firat appeal 
held that secondary evidence was inadmissible but the High Court in second appeal 
gave effect jo the copy, the point as to its admissibility not being argued before 
them. The objection was again taken in the Privy Counoil. - 


Held, that the objection could not be entertained at that stage. In view ‘of the 
habita and conditions of the people of India, the rule in Welsh v. Phillips, 1 Moore 
P. C. Ap. 299, that when a will s traced to the possession of the deceased and is 
not forthcoming at his death the presumption is that he has destroyed it, must be 
applied with considerable caution. cd 

PapMAN v Hanwanta P, O. e ws Š 


Evidence Act (I of 1872), Section 38 (6)—Pedigree— Proof of—Person making the state- 
ments tot known, : 

A document ancient and genuiue, purporting to be a family pedigree was pro- 
duced in evidence in a mutation case by one Jiraj. The record was brought before 
the Civil Court in a snit in which the plaintiff's relationship to Hulas, (the ¢ast 
owner of certain property) was in question. Jiraj stated that he had received the 
pedigree from his grand-father It was not proved who had prepared the pedigree. 
Held that it was not necessary to show who had mage the statements mentioned in 
the pedigree and that it was admissible in evidence under section 82, Cl. 6 of the 
Evidence Ast, 

JAHANGIR v. SHEORAJ SINGH si si “ot asi a 
ae een a seotions 38, 70—Proof of execulion and attestation—Suli on 

morigage. È 

The ‘admission’ referred*to in section 70 of the Evidence Act is an ad- 
mission in the course of the suit itself, for example, made in the pleadings or by. 
a party himself in his examination. The certifionte endorsed by « Registerigg officer 
upon a document which requires regiMration is evidence that all the provisions of 
the Registration Act have been duly performed, and is no gvicence of an admission 
måde by the executant, 
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Evidenca Act (I of 1872)— conid.) č Paa. 

A suit was brought for sale on a mortgage. A witness was produced who stated 
that he was the sole surviving attesting witness and he swove that the mortgagor 
had executed the deed. A decree was passed ez parte in favour of the plaintiff, 
subsequently the et-parte decree was set aside at the dnstance of: the mortgagor’s 
‘widow. When the ¢a-parte decree was set aside the surviving attesting witness too 
had died. A witness was produced to prove the attesting witness’, hand-writing. 
This he failed to prove. Both the courts below dismissed the suit on the ground 
that the bond had not bean proved. It was contended in second appeal that the 
deposition of the attesting witness in the ez-parte proceedings should be admitted 
and that the registration endorsement was proof of the admission of the mortga- 
gor: Held that the deposition of the attesting witness waa not admissible having 
regard to section B3 of the Evidence Act, and that the registration endorsement 
was no proof of the admission pf the executant as required by section 70 of the 
Evidence Act. 

Raz MANGAL Mise v. MATHURA DUBAIN one ses ee . 
——— + -——— —— — section 48— Lessee of property ~Lease terminated—Name record- 

ed— Decres in favour of lgssee—Sutt for declaration that Revenue touri decree not 

enforcible— Litigation between lessee and owner—Judgmeni— ddmissibllity in second 
swi— Proof of arrangement between lessees and owner. 

One N, who was a usufructuary mortgagee of the share of one R, leased her 
right to recover profits in that share as well as her own share to, the defendant 
for number of yeara. R redesmed his shfre but the defendant’s name continued 
to be recorded as a lessee, There was a litigation between the defendant and R and 
the formgr was held liable to account for the profifs of R’s share during the years 
in dispute. He brought a suit against the lambargar in the Revenue Court for 
recovery of the profits of theShares of Rand N for the years in suit. The suit 
was decreed on the ground that he was a recorded ao-sharer. The lambardar 
brought the present suit for a declaration that the defendant had no right to re- 
cover profits, the lease in his favour having come to sn end by the redemption of 
mortgage. The defendant pleaded an arrangemest between himself and R by which 
he was allowed to remain iu possession durmg the unexpired portion of the term z 
of the lease. Hg produced the judgment of the mortgage suit between himself and 
R in evidence. 

Held, that the arrangement pleaded by the defendant onnid be set up in defence 
and the judgment was admissible under the provisions of section 48 of the Indian 
Evidence Aot, as being relevant to prove it. 

MOHAMMAD AHMAD BAID KHAN v. MASIH-UL-LAH KHAN .. A oes .. 817 


——— ——— sections 68, 78—Morigage deed not attesied— Money claim Effect 

of. . y 

Section 68 of the Evidence Act only applied to cases where a “document was 
required to be attested and was attested in the manner provided by law and it conld 
not be admitted in evidence unless one of the attesting Witnessea was examined 

A suit was brought for sale of the mortgaged property. It was found that the 
mortgage was not executed In accordance with law and the suit was dismissed. 
In appeal the plaintiff gave up his right under the mortgage and asked for and 
obf¥ined a simple money decree. Held that the document not being properly 
attested the provisions of suction @8 of the Evidence Act did not apply and that 
it was admissible in efidence under section 72 to prove the transaction of debt, 
Pulaka Veetil Muthatku Langara Kunhu Misdu Thirutipatti Madhava Minon, I. L. R., 
82 Mad., 410; Jofail-ud-din Piada v Mahar Ali Shaka, I. L R, 26 Oal, 78 ; Veirap- 
pa Kavanandan v. Rama Sami Kavanandan. T. lL. R., 80 Mad*, 251. Zhe Collector 
of Mirzapur v. Bhagwandas, I. L. R., 82 All. 164. 
MATHURA Prasad v. CHHEDI LAL das ine Ar .. 553 
—~————~— —seotions, 88, 146—Depositions in other cases—Admissidility— 

Opportunity to explain, 

Depositiona in one case must not be imported in bulk into another case. There 
is a risk by such procedure of justice being perverted? A civil cause must be oon- 
ducted in the ord'nary and regular way, and judged of by the evidence led therein. _ 

‘ Qn general principles it would appear to be sound that if a witness is under 
crousvezamination on oath he should be given the opportunity, if documents are to 

e be ased againg him, to tender his explanation, and to clear np the particular point 
of ambiguity or disput. The Indian Evidence A@, 1872, section 145, contains 
specific provisions to this effeat. $ 

BAL QANGADHAR TILAK v, SHBLSERINIWAS PANDIT és one .. 570 


831 
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———-——— gestion 90— Documant more than thirty years old, presumption 
as to~ Proof of execution— Authority to sign on behalf of others, proof of. 

Where a mortgage-deed purporting to be more than thirty years old was not 
executed by the mortgagorsy at all.but*by the scribe, held that the court could pre- 
sume, under section 90 of thè Evidence Act, that the signature was in the hand- 
writing of the scribe and was executed by him but not that he had anthority from 
the mortgagors to sign the.r names upon the document, and the document was not 
admissible in evidence without such proof ° 

BHEO NANDAN AHIR v, Ran LAGAN SINGH ss ass E we 921 
Se m ~ —— solion 98 (2)— Admissions in pleadings. 

Seo oral evidence—Admiasibility. 
oe Beolion 116— Bonami. 

See Bonami transactions. 7 


Evidence Act, (I of 1872), section 118— Competency of person of tender yeurs—Omission 
to administer oath to a child— Witness— Oaths Aot {X of 1878), sections 6, 18. 

The mere fact that a court advsedly refrains from administering oath does not 
render the statement of the witness inadmissible The betier course, however, is 
for the court to administer the oath whenever it considers the witness capable of 
giving evidence. In the case of a child of tender years produced as a witness the 
court should examine it after being satisfied that the child is intellectually suf- 
ciently developed to engble it to understand what it has seen and to afterwards 
inform the court thereof. eee v. Masu, I. L. R., 16 Al, 207, doubted. 

DHANI RAM p. EMPEROR .. .. ssi es -L072 
Exchange —Illegal— Stil, s 

See Ex-proprietary holding. z : 

Excise Act, section 60 A 
See Post Office Act, section 19. . 


Execution of decree—Righis of co-deeree-holders. 
See Code of Civil Procedure, 1882, sectidh 317. 


= ~~ ——_— Sale of vemindari rights—Buildings appurtenant to Zemindart, 

Where along with the applicatiou for execution ofa decree an inventory was 
filed specifying the zemindari to be sold, but nota building situate therein, held 
that tbe sale passed the zemindari only and not the building, Abu Basan v. Ramsan 
Al, 1. L. Bọ, 4 All, 381, distinguished. 

SAKHAWAT ALI ‘Brad v. MUHANMAD ABDUL KARIM Kaan . 1098 
Ex-proprietary holding—Eaxthange—Stit for possession of property transferred when sale 

declared iNefal—matntamnability of. 

The plaintiff purchased a house in execution of a decree against the defendants. 
There was some diffihity in obtaining possession but when possession was 
obtained the plaintiff in exchange, for some ex-proprietary holding belonging to 
the defendants transferred the gaid house to them. The transaction was complete 
and properties were transferred. Later on the defendants, brought % suit for 
possession of a grove which stood upon part of their ex-proprietary holding and 
their sult was decreed upon the ground that the transfer was illegal. The plaintiff 
vcrought this suit for possession of the house. Held that the plaintiff having 
transferred the house in exchange for ex-proprietary holding which exghange was 
forbidden by law could not maintain this salt. 

LACHAN Das v. MUHAMMAD YosurF KHAN ++ 2 788 


Ex-propricetary tenant— House, worigage of—Appurtenance to alii eae Procedure 

Oode, (Aot V of 1908), seotion 60. 

An appurtenance is something belonging' to another thing a8 principal and 
passing as an incident to it ; it is an appendage, an adjunct, an accessory, or some- 
thing annexed to another thing more worthy. 

A person who formerly was a zemindar owned a house. He subsequently lost 
his proprietary rights and became an ex-proprietary tenant. His heirs also acquired 
oooupanoy rights. They continued to live in the house, and mortgaged it. Ina 
suit by the mortgagee it was held that the house was not saleable and the mort- 
gage was illegal as the house was,in “ appurtenance” to the ex-proprietary and 
occupancy holdings: ~ Held that the house was saleable in a decree on the mort- 
gage and that the more fact that the mortgagor was a onltivator ang lived mthe 
honga was insuffiolent to prove that the house was an “ appurtenance ” to the 
holding. 

Buð! Mau v. BRATI one re .. bes oe ow BE 
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Ex-proprietary rightse—Relinguishment of ex-proprietary rights in favour of second mort- 

gagoe —Lffoct of ° 

A mortgage was made of certain property in favogr of the plaintiff and subse- 
quently another in favour of the defendant. The mortgagor relinquished his 
ex-proprietary rights in certain plots and delivered them into che possession of 
the defendant. ‘The plaintiff brought a suit for sale upon her mortgage, obtained 
a decree. and purchased the property including the plots in which ex-proprietary 
rights had beon relinquished. Held, that the proper.y having been sold in execu- 
tlon of the decree upon the first mortgage the purchaser was entitled to the posses- 
‘sion of the whole share. 

DHANI Sanu v. Ras MAHAL KUNWARI oe Y 


Ferry — User claimed—Natture of righi—Edsemeni— Proof necessary. 
he defendants had been using a ferry for a long time. The plaintiff started 

an opposition ferry and claimed a right to carry passengers across the river. Held 
that the use of the ferry by the defendants was entitled to prevail unless the 
plaintiffs proved a Crown grant. Miyahar: Roy v. Dunno, I. L R., 18 Cal.. 652, 
followe 

Held also that in cases like these the question resolves itself into this whether 
the plaintiffs have acquired a right of easement or in the nature of an easement 
to emburk or disembark passengers on apother’s land 

*JwaLa SINGH ct. ABDUL RAZAK ih 


Frgtde® Suit to sot aside decree on the ground of—Maintainatulity of—Suit for sale on 
morigage—Claim for pe:sonat dearee negated -Application for decree tunder— 
Transfer of Properly Act\ lV of 1888), section 90% Notsce served on judgment-debtors 
— Application granted withowi oppossiion by judgment-debtors, 

A suit was brought on foot of a mortgagg claiming not only a decree for sale 
but also a personal decree against the representatives of the mortgagor The suit 
was decreed as regards tne claim for sale only, and not for the personal decree. 
The decree was put into execution, and the toortgaged property was sold leaving 
a balance duqto the mortgagee. Subsequently the mortgagees applied for a deeree 
under section 90 of the ‘transfer of Property Act. Notice of this application was 
duly served on the judgment-debtors. They aid not appear and Lhe court granted 
the decree asked for limited to the assets of the deceased mortgagor. In execution 
of this decree a house belonging to the judgment-debtors was attached. The 
judgmant-debtors then brought a suit to set aside the decree on the ground of 
fraud: —Held the suit was not maintainable. ° 

A patty who after due notice allows the decree or order to be made ‘without 
opposition is in the same position as a person who has had a decree: r order 
made against him after cortest and fraud entitling a party to Mave a decree set 
aside by means of a suit mast be actual, positive fraud, a meditated and inventional 
contrivance to keep the parties and the court in ignorance of the real facts of the 
casp and obtaiming that decree by that yontrivance, Kodar Naih v. Hemania, 18 
0. W..N , 447, not approved. 
© RAMRATAN LAL v. BHURI BEGAN... a is aya rer 


Suit to set aside—Grounds of ~Porjured evidenoo— Maintainability of suit, 

A suit brought gor a declaration that a decree obtained in a former suit was not 
binding having been made in contravention of the pleadings is burred by the 
prinefple of res judicata. 

Where a guit was brought to set aside a decree on the ground of fraud but the 
fraud alleged, ip the plaint was that certain false allegations were made in the 
former plaint by the plaintiffs who proved these allegations by means of perjured 
evidence, held that the suit was not maintainable. Nunda Kumar v. Ram Jiban, 
I. L. R., 41 Cal., 990, Munshi Mosufal Hag v. Gunendra Nath Ray, 16 0. W. N, 
1002, followed. Chimnayya v Bamanna, !. L R., 38 Mad, 203, Baker v. Words- 
worth, 67 L. J. Q. B. D., 301, Patch v. Ward, L. R., 3 Ch. A., 208, Vedala v. Lawes, 
25 Q. B. D., 8:0, Abowloffv. Openheim, 10 Q. B. D., 295, referred to, Venkaloppa 
y. Subba, L. L. R., 29 Mad, 179, not followed. 

JANKI KUAR 0, LAOHNI NARAIN se wey ae ot S ie 
———~Setting aside a decree on ground of —Proof necessary —Causo of action—Deores 

obiaindll in oneecouri—Fraudxlent service in the jurisdiction of another court—Suit— 

Jurisdiction. @ 

The plaintiff brought thfs suit, in the Agra district, to set aside a decree passed 
agsinet him at Siliguri within the jurisdiction of the Calentta High Court. His 
grounds were that the defendant had fraudulently pravinted the institugion of the 
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suit from becoming known to him by causing the notice of the auit to be served 
on some other person at Agra and an incorrect refurn to be made to the Siliguri 
court. Held that a part of the fraud alleged having been committed in the Agra 
district, the canse of action arose tMere and the Agra courts had jarisdiction to 
entertain a suit to set asid’ the decree, 

Semble. A suit to set aside a decree on the ground of fraud can be bronght in 
a court other than the one which passed the decree when the property of the 
plaintiff, situated within the jurisdiction of the former court, is attached in execu- 
tion of that desres, Banke Behari v Pokheram, 1. L.. R. 26 All, 48; Nanda Kumar 
v. Ram Jiban, I. L KR, 41 Oal., 990; Radha Raman v. Pran Nath, i. L R., 28 Cal, 
475; Khagendra Naih v. Pran Nath, I. L R., 29 Cal., 895; Thakur Prasad v, Shambhu 
Narain, 8 O. L. J., 485; dodul Hag v. dbdul Hafs, 14 C. W. N., 693, cited with 
approval. Dau Dial v. Afunnalal, 12 A. L. J. R., 955; Balyandas v. Bakhsh Ram, 
F. A. F. O., 14 of 1910, not approved. 


When a guit to set aside a decree on the ground of fraud fs instituted, the 
plaintiff cannot get a decree merely by proving that the summons was not served 
upon him. à 

JAWAHIR t. NEKI RAM - x 


——— Dndue influence—Insuficiency of general allegations. : 

In a suit brought tọ establish an adoption the widow, who was ssid to have 
adopted a son to her deceased husband, mate in her written statment charges 
against two of her deceased husband’s trustees, plaintiffs in the suit, of fragd, 
circumvention, coercion, and undue infiusnce, and alleged that she had been indæe- 
ed by these means to execute cerfain documents relating to the adoption. No 
particulars of the charges were given, nor was any distinct issue framed with 
regard to them. The plaintiffs against whom the charges were made were not 
cross-examined with reference thereto. The trial court found that the adoption 
was duly completed, and that no frand or cajolery was practised on the widow. 
The appellate court found that assuming she adopted, she was forced into the 
adoption against her will by unconacientious means ” used by the plaintiffs in ques- 
tion, and that ‘unfair advantage ” was taken by them of her ignorance an@ youth. 

(Their Lordships, however, examined the charges and dismissed them on the 
merits). 

The Law of India is the same as that of England as to the necessity of particu- 


“larity in charges of fraud and undue influence. 
BAL QANGADHAR TILAK v. SHRI SHRINIWAS PANDIT P, C.... i a 
Gambisng Place. E 
See Publio Gambling Act 


Glit—Settlemen?—Sitamp. 
See Stamp Aot section 4. ° 


Guardian ad Htem—Mother representing the son— dotis of mother—Deeree properly 
oblained - Suit not defended, * 
The father of the plaintiff was murdered while the plaintif was a minor and hia 

property was claimed by strangera Suits had to brought on behalf of the 

plaintiff by his mother who borrowed money on mortgage deeds for that purpose 
as also for the pnrpose of prosecuting the murderer. Suits were brought upon the 
mortgages and decrees were obtained against the plaintiff under the guardianship of 
his mother. Held that the mother was a fit and proper person to act as guardian of 
the plaintiff and if the decrees were fairly obtained against the minor under her 
guardianship they were binding and the court evuld not go behind them.» 

H:id-also that the mere fact that the mother did not defend the suits upon 
mortgages would not make the decrees invalid. 

THs COLLECTOR OF MEERUT 0. UMRAO SINGH ... wh 


Guardians and Warde Act (VIII of 1890), Sections 18, #4, 86— Application to obtain 

oustody of minur—Power of court to frant A 

The mother of a minor girl applied to be appointed her guardian. In her appli- 
cation she stated that the minorshad been removed from her custody by another 
person who was made a pirty, but she made no application for an mierim order 
under section 12 of the Guardians and Wards Act. A few days aftgr her appoint- 
ment rs guardian she applied to th® court for the purpose of having the minor 
placed in her oustody. The Judge refused the application, holding that as neither 
section 12 nor section 25 applied to the cage he had no jurisdiction, and that the 
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Guardians and Wards Act (VIII of 1890)—-(concld. ) ` PAGE. 


guardian should proceed by regular suit, On appeal to the High Court held, (1) 
that no regular suit could have been brought for the purpose Skiam Lal v. Bindo, 
I. L. R., 26 All , 594, followed, (2) that from the date of the order appointing the 
guardian the minor became a ward of the court, antl that both on general princi- 
ples and under sections 12 and %5 of the Guardians and Wards Act the court could 
and should take action and assist the guardian. 
` Quacre —Whether an appeal lay from the order of the Judge rejecting the 
application. . 
UTMA KUAR Yv BHAGWANTA KUAR ... s on aes ve 


‘ Hill Season—Ter mination of. 
See Cause of Action, 


Hindu Law— Adoption -Datta Homam. 

Under the Hindu Law the celebration of the ceremony of datia homam i8 not an 
essential to the legal.validity of an adoption where the child to be adopted belongs 
to the same gotra as that of the adoptive father. 

BAL GANGADHAR TILAK ¢. BHRI SARIMWAS PANDIT 


—— —— — ~ ddoption— Widow authorised by husband may validly adopt aè a son to him 
her brother’s son—Subordinate Courts, their duty to follow ridings of the High Court 
to whioh they are subordinate, 

A Brahman widow, under an express authority from her deseased husband, 
aflopted her brother’s son. Held, that the adoption was valid. Jai Singh Pal 
Singha. Bijai Lal Singh, [1805] I. L. R , 27 All., 417, approved. 

® PXYLTU LAL v. MUBAMMAT PARBATI Kunwas P, C. ats se 


E ae right to contesi—Transter at a time when son in mother’s 
womb. 

A Hindu son subsequently born alive is sompetent to contest an alienation made 
by the father when the son was in his mother’s womb. Sabapati v, Somastinderam, 
I. L. B., 16 Mad, 76, followed. Musammat Gaura Chaudharain v Chummon, W. 
R Gap. No. 840, not followed. KXalidasv. Krishna Uhandra, 2 B. L. R, 1838, 
Hanwant Raw Chandra vy. Bhima Charya, 1. L. R., 12 Bom.. .05, Minakshi v. Firappo, 
I, L R, 8 Mad., 139, referred to. 

DEO NARAIN SINGH v. GANGA PRASAD Sas we or 


———— ——Alienaiion made by widow sn possession—-Near reversioner barred by limsta- 
tion from sting ~ Remote reversionsr—Righi to sue— When period begins to run—Limi- 
taison dot (LX of 1908) Art. 180, Bch. 1. ° 
Article 120, Schedule I to the Limitation Act applles to a suit by £ remote 

reversioner for a declaration that an alienation by a Hindu widow in possession 

of her husband’s estate is not binding on him after her death, and the period 
commences to run againat tam from the date of such alienation. It is not permis- 
sible to him to sit still and wait for limitation to ra out against every reversioner 

nearer in degree than himself. An improper alienation by a Hindu widow is a 

wrong to the entire body of reversioners, and in a sense it affords an immediate 

cause of action to all of them, 
KUNWAR BAHADUR v. BINDRABAN ... oe ve 


= 
. 


Lad 


——— — -—— Aliangtion by a Hindu widow—Legal necessity—Onus probandi—Consent 
of reversionors — Atiestation by nearest contingent recersioner— Evidence of consent. 
Tp be valid ss against the reversioners, or to effect their reversionary rights, 

a charge created by a Hindu widow or an alienation sffected by her can be support- 

ed only by proof aliunde that such debt was contracted or allenation was made 

for valid anf fegal necessity, and the onus of establishing such necessity rests 
heavily on the person who claims the benefit of transactions with a Hindu widow 
or other females taking similar estates The requirements ofthe law as to valid 
and legal neeessity may, however, be fulfilled by proving the consent or concurrence 
of the reversioners to or in the transactions. But the mere attestation by a rela- 
tive even though he might be the sole contingen? reversioners, does not necessarily 
import concurrence. 
When such a stringent equity as arises out’ of an alleged consent by the rever- 
sioners is sought to be enforced against them, such cdnsent should not be i: ferred 
-from ampignous gots or be supported by dubious oral testimony but must be 
established by positive evidence that upon @ intelligent understanding of the 
nature of the dealings they concurred in bindiug their interest ; and the kindred in 
such cage must generally mean all those who are likely to be interested in disputing 
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the transastion, or at all events there should be such a concurrence of the members 
of the family as suffices to raise a presumption that the transaction was a fair one 
and one justified by Hindu Law. , 
Raj Lakhse Dabea vy. Gogoot Ohunder Chowdhry, [1869] 13 M. I. A., 209, at page 
228, followed Jiwan Singh v. Misri Lal, [1895] L. R., 23 I. A., ’, referred to. 
Haz KisHan BHAGAT v. Kasai Persad 8inau P. C., ae Ka 


—— Bandhu— Who is ? — Whether a grand-father’s great-grand-son’s daughter’ s 
sona Bandhu. 

For a Bandhu relationship to exist it is essential that the person claiming to be the 
Bandhu and the last male owner must have been the sapindas of each other, i. 4, 
within seven degrees on the father’s or five degrees on the mother’s side including 
the last owner. A grand-father’s great-grand-son’s daughber’s son is not a Bandhu 
within the meaning of the Hindu Law. 

Suis BAHAI v. SARASWATI’ ` 


— — —— Debi borrowed by manager other than father—Legal necossity—Antecedent 
gebt— Burden of proof. s ` 

L borrowed money from R and mortgaged the joint family property. His 
family consisted of himself and his brothers, oneof whom joined in making the 
mortgage. The mortgage was made partly in consideration of antecedent debt and 
partly for cash received for payment of Government revenue. The rate of interest 
fixed under the bond was 18 per cent. Held that it was for the plaintiff to prove 
not only that the mortgage was made for family necessity but that there was a 
necessity to borrow at so high a rate afd that the full amount of consideraffon 
was paid, °. . e 

Held also that when money is borrowed for payment of Government revenue and 
it is utilised for that purpose, the debt is a debt for family necessity. 

Held further that the family property could only be brought to sale for such 
amount a8 the court found there was necessity for. Where a decreeis passed for 
the sale of joint family property the family property cannot be sold for any greater 
sum than the sum for which neceasity is found notwithstanding that some of the 
members of the family have not appealed. 

Gaya Prasad TEWARI c. Ram PRAL MISIR ee ove an 


—— —— —— Debi~ Liability of sons—Pro-note by father—Sons made parties but subse- 
quently struck off—Ezecution—Position of sons. 

A decree obtained against one person cannot be executed against another, but 
the position,of a Hindu son is, by reason of his pious duty to pay his father’s debts 
not incurred for immoral purposes, very different from an ordinary third party., 

A creditor having pbtained a deeree against a Hindu father is entitled to put 
to sale the family property and the sons are entitled toan opportunity in the execu- 
tion department to show that the debt was auch as or one which they were not liable 
to pay. Sham Lalv. Ganeshi Lal, I. L.R., 28 All., 288, Channu Tewari v. Dwarka, 3 
A. L. J. R., 438, followed. Nanomt Babuasin v, Madan Mohan, 1. L. Re, 18 Cal., 21,, 
referred to, 

Held also that when a creditor suing on a pro-note makes the sons of the execu- 
tant defendants and, discovering his mistake, withdraws his suit against them, he 
cannot be placed in a worse position as regards the execution of his decree than 
he would have occupied if the song had not been impleaded. 





oe ore . ' see 


INDAR PAL v. IMPERIAL Bank s ae a vee °. 
—— m Inkeritance—Ezeusion from—Daughiers—Custom to be immemorial and 
invariable : 


Ld 

Before the courts can enforce a custom at variance with the Rindu Law of in- 
heritance it must be proved that the custom is at least both immemorial and 
invariable. Where ina oase between Jats in which the custom of exclusion of 
daughters was set up,a large number of instances of daugbters’ inheriting were 
proved, held, that the oustom set up was not proved.: 

NIADRI v. KUBRA Ces ete ies 
———-—-—— Joint family Impartible-—Esiate— Rights of Members. 

See Hindu Law Succession—Ifnpartible estate, 
—_———— Joint Family— Managing Mgmber—owners of—Family sesilemenit—Segis- 

tration. 

Under ordinary cireumstances and in the absence of ffand or collusion the 
mantging member of a joint Hindu family is entitled to transact the business of 
the family and represent the members of it, 
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A minor, among others, got certain property undera Will ard at mutation a 
dispute arose which was compromised.on behalf of the minor by his father. Muta- 
tion of names was effected in favour of the minor and the objectors got some share 
< out of the minor’e share, The settlement so made was not, registered. In aguit 
by the minor to recover possession of his entire share under the Will 

Held, that the compromise made by the minor’s father was binding on the minor 
in the ahsence of fraud and collusion, and that it didaot require registration. 

DAYA BHANE4R v, Hus Lan eres k asi sal 


—-— Partition—Share of siep-mother. 3 
A step-mother, according to the Mitakshara, is entitled, upon partition to a share 
equal to that of a son, Hemanginiv. Kedar Nath, L. L. R., 16 Cal., 768, distingnish- 
ed. Mathura Prasad v. Deokg, |1890; A. W. N., 124, followed. 
HAR NABAIN v. BISHAMBAR NATH vis ia 





——-—— — ~Raversionir— Mortgage by widow—Aitesiation bý one~ Knowledge of oon- 
tents—-Second Appeat—-Finding on question of assent. 


PAGE. 


21 
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A Hindu widow exeotfted two mortgage-deeñs, At the time of the execution | 


three nephews R, B and the plaintiff (brothers’ sons of her husband) and her own 
daughters were alive. R joined in executing the deeds and B attested them asa 
witness. The plaintiff who wasa minor brought this suit for declaration that the 
mortgage-deeds were not binding on him. Heldthat the presence of the daughter 
was no bar to the maintenance of the sult. 

Helg, also, that the attestation of the deed by B did not import concurrence 
by” hff snd the deed was not therefore binding upon him. Raj Lakhi Debiav. 
Gokool Chandar, 18 M. IeA., 209, teferred to. @ Held further that the question 
whether attestation of document should be held toimply assent is a question of 
fact in each case andthe High Court cannot entertain it in second appeal. Deno 
Nath v. Koteshwar, 21 I. O., 367, referred to? 

LAKHPATI v, RAMBODH SINGH 2 . <2 


e 
ne nn SeOOuSSION—Impartibie esiais—Separation of joini family, oir- 
cumsiance® constiiitiiing joint family of which one member owns an impartible estate, 
position of other member s— Widow's interest in imparitble estate—her power of aliena- 
tion for necessity. 

In the case of s joint family governed by the Miiakshara, one member of which has 
an impartible estate, the other members have no eo-parcenary rights in auch estate. 
They sre not entitled to a partition, and cannot prevent the owner from alienating 
thejimpartible estate so aa to determine their contingent interdat. Š 

It the last holder ofan impartible estate descending by the rule of primogeni- 
ture is in faot separated and dies without issue male his widow, in the absence of 
a custom excluding her, succeeds to the ordinary interest of a Hindu widow. Such 
a widow can alienate the estate for valid necessity. e 

THAKURANI TARA KUMARI v. CHATURBHUJ NARAYAN Sinau P. C. ss 


«Succession —Order of sticoession among sapindas—Descondanis in each asoan- 
ding line to be exhausted to the third degree before going io the next lino— Capacity to 
offer oblations, the test of propinguity even under the Mitakshara. 

Tn the Uitakshara, as expounded in the Benares School, the word putra and its 
synonyms employtd in connection with brothers and uncles must be understood in 
a generic sense as in the case of the deceased owner ; and hence the descendants in 
each Sacending line must be exhausted to the third degree before making the ascent 
to the line next in order of succession. ° ` 

Although andor the Mitakshara the right of inheritance arises from sapinda-rela- 
tionship, or community of blood, yet in judging of the nearness of blood-relation- 
ship or propinquity among the gotrajas, the test to be applied to discover the 
preferential heir is the capacity to offer oblations. 

The grandfather's great-grandson is preferential helr as against the great-grand- 
father’s grandson. o 

Buddha Singh v. Baliu Singh, ‘191211. L. R., 34 All, 663, confirmed. 

BUDHA SINGH v. Lauru Snax P. C. isa see 


—————Suocession— hole blood and hai! blood— Pieference. 

Amowg Hindug governed by the Mitakshara, the preference of the whole blood to 
the half blood is confined to members of the@#ame class, i. c., to sapindas of the 
same degree of descent from the common ancestor. i 

Accordingly an uncle of the half blood succeeds in preference to the son of an 
anole of the whole blood. 

Ganga Sanal v, Kesti P. O. P Ww si oe Oo" 
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——— Widow— Executing u will—Suit for declaration. 

A Hindu widow executed a will bequeathing the property to certain persons 
purporting to do so under an oral direction given by her husband. The next re- 
-versioner brought this suit for a-decfaration that the will was vojd and after the 
widow's death it would not ‘pass any interest to the legatees. Held that there belng 
no alienation of property the suit was not maintainable. Ham Bhajanv Gurcharan, 
l A. L. J. R., 468, applied ; Jaipal Kunwar v. Indar Bahadur Singh, I. L. k., 96 





All, 288, referred to. sd 
Umrao Kunwar v. BADRI. os ave ats ass ae B51 
Husband and Wife— 1/6 allowed to take up service—Liabslity of husband for her misap- 
propriations. 


A husband is not liable for an act of misappropriation of, his wife simply because 
he allows her to take up service during the course of which she commits misappro- 


priation. . 
C. Simpaon v. E. BAOHMAN ii a aes sie ow 58 
Inheritance—Ohance 0f—Transter of. . 


S8e Transfer of Property Acts, section 6. 
— Raclusion— Daughters, 





See Hindu Law—Inheritanoe. i . 
Insanity— Proper representation. e ° 
See Code of Civil Procedure section 11, 
. 
Instalment bond— meaning of. . ne 
See Limitation Act Art. 75, 182. è ry 


Insolvency Act, 1848, (11 and 12 Vict Ch., ax), section 49—~Vesling order—Atlachment by 
judgment- creditor precious io vesting order—Priority of Official Assignee over attaching 
creditor—Attachment, effect of—Ezxecution proceedings — Sate—Validsiy—LEroper pro- 
ceedings to bind the Official Assignee —Gode of Civil Procedure, 1888, (det XIV of 
1888), sections 38, 248 and 878. ` 


Where an order vesting the property of an insolvent in the Official Asstznee ig 
made by the court having jurisdiction in the insolvency under the Indian Insolvency 
Act, (11 and 13 Vict. O., 21) such property becomes vested in the Official Assignee 
from the date of the order, even when it had been attached in execution of a money 
desree, and an order diresting the sale of it has been passed. Sarkies v. Musammat 
Bundho Base. {1869 1. N..W. P. H.C. R., 172, approved. — 

An attachment prevents and avoids any private alienation but does not invali- 
date an alienation by operation of law such as is affected by a vesting order under 
the Indian Insolvency Ast, 1848, and an order for sale, though it binds the parties, 
does nos confer any title. 

In execution of their decree the Fespondents as judgment-creditors attached and 
obtained an order for sale of a colliery of which the judgment-debtorg were the 
lessees. Subsequently ic the insolvency of the judgment-debtors an order vesting 
the colliery in the Official Assignee was made under the Indian Insolvensy Act 
1848. on September, 8, 1904. On September, 12, 904 the Judge in execution pro- 
ceedings stayed the sale until further orders and the respondents then, applied for 
and obtained an order for the issue and service on the Official Assignee of a notice 
calling upon him to show cause why he should not be substituted in the suit for 
the jadgment-debtors, and the Official Assignee, though duly served, took no notice 
of it, On the expiry of the time fixed by the notice for cause to be shawn the 
respondents without further notice to the ( ficial Assignee applied for and ob- 
tained an order not only substituting the Official Assignee as a party in the place 
of the judgment-debtors, but directing the sale to proceed, and the sale took place, 
and the respondents, having obtained leave to bid, became purchasers and obtained 


the usual certificate which referred to the right, title and interest of the judgment- 


tors as the property sold. R , 
othe appellant calmed title to the colliery under the Official Assifnes, 

Held, that the sale was altogether irregular and inoperative, that the execution 
could not proceed until the Official Assignee had been properly brought before the 
court and an order binding on him had been obtained by obtaining gn Orderefor 
the issue of, and serving him with a, notie under section 248 of the Coe of Civil 
Proeqfure, 1882, Held also that the notice served on the @ficial Assignee was 
not a proper notice under the said section 248 of the Code of Civil Prosedure but 
assuming that it was a proper notice preliminary to adding him as a party under 


ae ae Civit Court—Imperfeot Partition. 


ya 
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section 32 of the Code, in order to bind him as a party added under that section, 
he had, after being added, to be served with a summons to appear and answer ; 
and that no such summons having been served orno order to garry on proceedings 


. having been obtained under section 372 of the Codesthe sale was not binding on 


the Official Assignee. ° e 


Goodall v. Mussoorie Bank Lid., [1887] 1, L. R., 10 All, 97, referred to, Mulkarjun 
Bin Sidramappa Pasare v. Narhari Bin Shivappa, 11900) L R., 27 ILA, 216, 
distinguished, Gopal Ohunder Chatlelyee v. Gunamorni Dasi, 11892] I. L. R., 
20 Cal., 370, approved. 

RAGHUNATH Das v. SuNDAR Das P, C. ee a A Ars 


Joint Property— Right to affect partition—Oontinuing vight—Formor suit for partition 
compromised and dismissed-» Whether second suit barred, 

The right to bring a suit for partition unlike other suits is a continuing right 
incidental to the ownership of joint property. 

Nasratullah v. Mujibullah, I. L. R , 18 AL., 309 ; pBisheshar Das v. Ram Prasad, 
J. L. R., 28 All., 627 ; Madan Mohan v, Baskunia Nath, 10 C. W. N , 889, followed. 
Golkundi Lal v. Mannulal, I. L. R., 28 All, 219, distinguished. 

A suit for partition of a house held in joint tenancy was brought in 1905. The 
suit was compromised the defendant agreeing to transfer his interest to the plain- 
tiff fór a consideration and the suit was dismissed. The agreemgnt was not carried 
oug. and a second suit was brought for fartition, Ald, the suit was not barred, 

T. O. MUKERJI v, AFZAL BEG e si sai 
Judictal proceeding— What is. ° 

See Code of Criminal Procedure, section 476 e 


Ms a and Lessor—admissibility. 
ee Evidence Act, section 48, aes 


Jurisdiction Appellate Court, powers of, 
See Code of Civil Procedure, Order 23, rules], 


as Suit transferred to subordinate court—Appeal in court where suit originally 


A snit was filed in the court of the Subordinate Judge, After, the filing of the 
suit, the Munsif’s jurisdiction was raised and the case was transferred to him. An 
appeal from the Munsif’s deoree was filed in the court of the District Judge who 
tranBferred it to the Subordinate Judge in whose court the suit was originally filed. 
Held that the Subordinate Judge had jurisdiction to hear the appeal. 

WILAYAT ALI KHAN v. Guan] Kuan as os m S 


———-~--—— Application to sel aside sale, é 
See Oode of Civil Prosedure, Order 21, rule 89, 


eee 


See Land Revgnue Act, section 283 (k). 


= — Civil and Revenue Couris —Suit for ajacimoni— Land let for pasturage. 

e A suit for ejectment from a plot of pasture-land is cognizable by the Civil 
Court. Mohs Ali v. Surat Singh, 16 I. O , 748, followed. 

Where by reasqn of the defendant’s plea in a previous suit for ejectment 
brought in a Revenue Court that the suit was not cognisable by the Revenue Court, 
that anit was dismissed and the plaintiff was directed to bring his suit in the Civil 
Court, it was not open to the defendant to plead that the anit, when brought in the 
Civil Court, was not maintainable, 

ABDUL Qatya v, FIDA Husain zá os = 


— Criminal offence— Committed at Meerut— Discovered at Agra. 
See Code of Criminal Procerure, section 177. 


——— —-—Magistrate— Assistant — Power of Civil Court—Power to order sale or set it 
aside— Application informing him that an offence Bommitied. 


A obtained a decree for money against B. In execution thereof certain immov- 
able property was ordered to be sold, and the exégution was transferred to the 
Collector of Basti under section 68, Civil Procedure Code, ‘he property was sold 
and knoc#ed dow, to O. B prayed for permission to deposit the sum decreed 
and five per sent. of the purchase money, Hé then presented a petition saying 
that he had made the reQuired deposit. Subsequently he put in a petition to th 
effect that some nnauthorised person had paid the money into the Treasury, an 





es see 
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that he had been compelled to put his thumb impression on a blank paper whioh 

was used for the petition aforesaid. This petition was presented to the Assistant 

a ia and that officer ordered B’s prosecution under section 182, Indian Penal 
ode: — . o 


Held, that the Assistant Collector was not competent to deal with the applloa- 
tion he having no powers as a Civil Court; but he could pass it on to the Collector 
who could dispose of it as a Civil Court, and the application had not been presented 
to the Assistant Collector in a judicial proceeding. ° 

BHAJAN TEWARI 0. EMPEROR on T 


~— Municipal committee doing an illegal aot—8ust. 
See Ajmere Regulation section 85. 


— Cink Court — Pension. .° 
See Pensions Act section 4. 


-———— Subordinate Judge authorised to hear appeals— Disposing ‘them of. 
See Bengal, N. W.P., Assam Civil Court’s Act section 2]. | 

-—1—— ——-— Suit for Compensation for removal of crops. 
See Agra Tenancy Act section 79 (1). 


————— — Suit for dissolution of partnership. : 
See Provincial Small Cause Courts Act Art. 29. 


— —Kjesinient suit, 
Bee Agra Tenancy Act, section 26. è 
——— m — Euit for removal of Mutwalli. ° ; PE 
- Bee Code of Civil Procedure section 92. . 


——— Stat to set aside deoreée-—Fraua. 
See Fraud. . 
——— Suit io recover possession. 
Bee Muafi resumed. è 


Kasbatis— Rights of. - ) 
See Bombay, Act VI of 1862. a 8 


Land Acquisition Act— Public purpose. 

See Contract Act. 

Landlord and tenant—Abadi land—Kyectment of tenant from tenancy—Bight to livein 
house— Burden of proof. 

The presamption is that the zemindar is the owner of every inch of ground, 
whether cultivated or waste, within his semindari and if another person seeks to 
establish a title whether by adverse possession or otherwise the burden is on him 
of proving such title. 


The general law of the land is that if a tenant is ejected from the tenancy or 
abandons it then. unless there be some special custom to the contrary, the site on 
which he has built his house reverts to the zemindar and the tenant must remove» 
the materials therefrom. 

SHOnBRAT BINGH t. JEAGED ae Sieg eee r 


suani — Grove planted on occupancy holding by tenant— Bight of transfer. 
Planting a grove by an ocoupancy tenant on his holding with the permission of 
the semindar does not change the nature of the holding from an occupancy tenangy 
to a grove land and the tengnt has no right to sell the trees so planted nor cau 
the trees be sold in execution of a decree against the tenant. 
DAYA KISHEN v. MOHAMMAD WAZIR AHMAD. e ne tes 


Land Revenue Act (III of tg01), seclions 110, 111, 118 —Incorrect entry—Partition 
procesdings—Suit in Civil Court. 

The plaintiffs were the owners of a and the defendants of Behare in a oer- 
tain village. By mistake in the Khewat the plaintiffs’ share wag recorded a8 is 
and the defendants a Certain. partition proceedings were instituted and the 
plaintiffs were made parties. They did not take any objection as to the correct- 
ness of the entry. They brought this snit for declaration of thair right. ® Held 
tbat the suit was barred by the prinsipi of res fudioata as the plaintiffs ought to 
have ralaed this question in the partition preceedings. Nahi Mal v. Tej Singh, I- 
L. È., 29 All, 604; Ayesha v. Abdulla, [1899], A. W. N., 190, referred to. 


woe. 
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Held also that the procedure laid down by sections 110—12 applies both to per- 
teot and imperfect partition. x 
RaGHUBER v. TULSH! RAM six aay or sis vee 
— Section 111 —Partition—Party required by Collector to ek 
civil sutt—Non-compliance with roguisition— Appeal to Dist: &t Judge—Jurisdictlon. 
AM filed an application in the Revenue Court against Æ for partition. A objected 
that 47 was entitled to less than what he Lad applied to get on partition. A was 
required to institute a suit within three months in ‘the Civil Court to determine the 
question. A did not file the suit as directed, When the matter again came up before 
the Collector Æ tried to make out that the finding of the Civil Court in respect of 
‘partition of the non-revenue paying properties concluded the question. The Colles- 
tor overruled his objection, Æ appealed to the District Judge. 
Held, no appeal lay to the District Judge and that Æ had not complied with the 
Collector’s order. 





548 
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——— —~--—Seotion 833 (k)—Applicati for imperfet partition 
—No objection— One plot belonging to one patti included in another—Suit in Civil 
Couri—Jurisdiction. : 

A Civil Court has no jurisdiction to entertain a suit for deolaration that the 
Revenue Court had made a mistake in making an imperfeot partition of revenue 
paying lands, but the remedy of an aggræved party is by way of fn application to 
the Revenue Court itself. A suit of this description brought in a Civil Court is 
barred $y the provisions of section 233 (k) of the Land Revenue Act. Muhammad 
Sadiq v. Laute Ram, I. L. R, 28 Al., 291, distinguished. Zachman Das v, 
Hanuman Prashad, 7 A. Le f. R., 1156, followed. ° 

DALJIT BINGH V. SHAMBHU SINGH ... ie = sgi i 
Legal Practitioner—Mukktar— Appearing for complainanis in assault case— Proceedings 

relating to immoveable property— Whether can appear for other party— Professional 

misconduct. . 

A Mukhtar appeared in assault proceedings for certain accused persons. The 
aomplainant in the assault proceedings instituted proceedings under section 146 
Criminal Procedure Code and the mukhtar appeared for him. The deferfdants did 
not offer to engage him. Held on the facts of the case that the mukhtar was not 
guilty of any professional misconduct. 

Professional gentlemen sliould appear as far as possible for the party who first 
employed them. i 

In THR MATTER OF A MUKHTAR F, B ša Geo ise < 
Lessees— Of house—Right to sell. 

See License. 


e 
Letters of Administration —Ex-parte order granting—Order set aside—Notico necessary 

—Cods of Civil Procedure (Act V of 1908), sections 11d, 161—Ex-parte proceedings 

under Probate Act— Whether governed by Code of Cin Procedure, 

Rules of the C8de of Civil Procedure which govern ¢x-parie proceedings do not 
apply strictly to Probate proceedings and a court should not grant Letters of 
Administration to the estate of a deceased person without having good prima facie 
evidence that the applicant has such an interest in the estate of the deceased as 
would entitle him #o the Letters of Administration. An heir or a creditor of the 
deceased has such an interest in the estate. 

Anorder granting Letters of Administration cannot be cancelled without notice 
to the person in whose favour it has been passed, ° 

It is open tg g Judge passing an ex-parte order granting Letters of Administra- 
tion either to take action under the provisions of section 50 of the Probate and 
Administration Ast or to re-consider that order under the provisions of sections 
114 and 161 of the Code of Civil Procedure. 

PARMAN v. BOHRA NEBEK RAN i ` 


Libel— Publication of—Statments made in a memorialeio Lieutenant-Governor—Repeated 
before officers depute to made enquiry. : 

The applicant made certain defamatory statements about one K in a memorial 
to the Lientenant-Governor who ordered an enquiry. ‘he appiicant was called by 
the officers who were appointed to enquire into the truth of the allegations and 
repeated the statem@uts. Held that there was agpublication of the libel made in 
the memorial and the applicant was guilty of both making and publishing the 
Libel. r 

Jal DEBI v. EMPEROR sts aes: sis ks sis 
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License— Revocation. 
Bee Easements Act section 59, ° 
——— Granted to plant grove—Right given by document—Construction—Grove not 
planied—Condition not repdered impoasible—Transfer of. . $ 


A document executed by the plaintiff in favour of the defendant transferring 
land to him for planting of a grove, provided that the latter might plant trees on 
the land and cut them at his pleasure, that if any revenue was asaesed on the Jand the 
defendant was to pay it, and that if he wished to sell it the plaintiff was to have a 
right of pre-emption. Held that the document created an interest in the land in 
favour of the defendant and that the right granted could not be revoked at the 
will of the grantor. 

Held also that no time having been fixed for plantinga grove the condition 
could not be said to have been broker until the defendant rendered the performance 
of the condition impossible. . 

NAIKRAM 0. JWALA PRASAD ooo sas i a a. 876 


Licqnsee— Lessee—Naiure of tonure—Sale of house—Mohala Altalat-Sale valid 

The tenure of a licensee is in its essence non-transferable, and the right of resi- 
dence enjoyed by the ccoupiers of houses in ordinary village sites is regarded as a 
tight heritable but not transferable. But the rights of a lessee, in the absence ofe 
express stipulation to the contrary, are in themselves transferable. 


Where, therefore, by means of an arrangement between the local land-holders 
and certain butchers, a certain area previously under cultivation was given up By e 
the proprietary body for the formation of a quarter called the ‘abadi qussaban and 
the latter covenanted to pay Rs. * per bigha as grounl rent, there being a 
covenant also as to the permanance of the rent, and a resident of that quarter sold 
a house, keld, that the sale was valid, the residents being lessees who had trans- 
ferable rights. 


ABDUL Haq v. DATTI Lat viet 22 ; in oe. 168 


Limitation— Application for execution consigned to record room—Decrec-holdg not at 
fauli—Second application— Revival of first. 


An application for execution was made on lst December 1968 for sale of 
certain property. The case was sent to the Collector, the property being ancestral. 
The Collector discovered that part of the property the sale of which was asked 
for belonged to persons gther than the appellant and sent the case back to the 
Subordinacee Judge for orders. The Subordinate Judge called upon the pleader 
for the decree-holders to make an statement and on his failure to do so consigned 
the cage to the recor@room. More than three years after the original application 
for execution the present application was made. Held that the present applicatiof® 
was an application to revive the execution proceedings which had been suspended 
and the decree was not barred by limitation. 

YAKUB ALI v. Durga PRA8AD vee i si be ws 0780 


Morigage—Righis of mortgagee sold at auction—Purchaser from auction- oe 

purchaser —Limitation Act (IX of 1908), Art. 184, Sch. I. 

A purchaser by private treaty from an auction-purchaser of he rights of a 
mortgagee, is entitled to the protection afforded by Article 134, Schedule [ to the 
Limitation Act only if he purchased in the Lona fide belief that he was purchasing ap 
absolute proprietary title. 

Quasi Rado MUSAMMATKISHNA .. ne se ac .. 877 


— — —— - Time for ordering prosecution. -e 
Seo Criminal Procedure Code section 476. 


Limitation Act (IX of 1908), section 5—Circumstances of delay noi explaned—Dis- 

cretion of court— Barnister—Tiability for negligence. à 

An appeal was filed before a Distrie} Judge 87 days beyond time and no explana- 
tion was given of the delay except that the counsel engaged had returned the 
papers after the time for filing the appeal had expired. The Judge admitted the 
appeal under section 6 of the Limitation Act. Held that there was no sufficient 
cause for the delay and the Judge in admitting the appeal had not exercised a 
judicial discretion and the High Court cqnid interfere in second appeal. hd 

Per Richards. U. J Where it is shown that an Advocate who is a Barrister or 
othgr professional gentlemen reseived and accepted instrdbtions to file an appeal 
or make an application and the client lost his right to appeal or make the applica- 


° 
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tion as the result of the negligence of the Barrister or practitioner to file the appeal 
or application within time, such Barrister or Vakil would be liable- in a court of 
law. 


i Buppav v. DIWAN « Sa pa ans “a` se we 286 


—_ —— m  —— section 5— Stfficient cause—M eaning of. 


The words “ sufficient casue ” In section 5 of the Indian Limltation Act should 
reeeive a liberal construction ao as fo advance substantial justice when no negli- 
gence or inaction or want of bona fides is imputable to the appellant. 

Where, therefore, an appellant filed an appoal but without the copy of the right 
decree and it was proved that the whole procedure on the appellant’s part was slack 
to the utmost, held that the provisions of section 5 of the Indian Limitation Act 
did not apply. i 

GURPRASAD BINGH 9, Ram SAMAJH SIKGH n ow 1101 


~~ 880010 6-—Minority—Deores barred by Code of Civil Pro- 
cedure (Act V of 1908), section 48—Application of Limitation dot. 7 


Sestion 6 of the Limitation +ct 1908, only refers to periodas of limitation pre- * 
soribed by the Act itself and has no application to a case where the deeree is barred 
“by the provisions of section 48 of the Code of Civil Procedure 1908, Minority, 
therefore, ig not a ground of exemptiqn from the operation of Jmitation provided 
to? by section 48 of the Code of Civil Procedure. Maro Sadashiv v. Visaji Raghunath, 
I. L. R, 16 Bom , 586, not followed. Jhandu v. Mohanlal, 29 P. R., 489, Ramana v. 


Babi, L L. R., 87 Mad., 186, followed. ° 
OHHATARPALMAN 0. Praga NATH TEWARI e. .. we .. 166 
——— c — section 6— Minority— Decree barred by Code of Civil Pro- 


cedure (Aot F of 1908), section 48-—Applicajion of Limitation Act. 

Section 6 of the Limitation Act 1908, only refers to periods of limitation presorib- 
ed by the Act itself and has no application to a case where the decrees is barred by 
the provisions of section 48 of the Code of Civil Procedure 1908. Minority, there- 
fore, is not aground of exemption from the operation of limitation provided for by 
section 48 of the Code of Civil Procedure. Maro Sadashiv v. Visaji Raghunath, 
I. L. Rẹ, 16 Bom, 686, not followed. Jhands v. Mohanlal, 29 P. R., 489, Ramana 
v. Babu, I. L, R., 87 Mad., 186, followed. 

Ram Nato TEWARI Y. CHATARPAL MAN TEWARI ae is 826 


Section 10, Article 68—One heir recougring money on behalf 

of all heirs of a deceased person— Money had and received . 

One M died leaving his widow N and his father K as hia heirs. There was a 
mortgage in favour of M which descended to his heirs K died lpaving the defen- 
dants as his heirs The defendant A obtained a succession certificate and together 
with other defendants brought a suit for sale upon the said mortgage. N was made 
a defendant to that suit. A decree was obtained and put into exeoution whereupon 
N applied to be rade a deoree-holder but her application was opposed, A and others 
agreeing to pay up her one-fourth share on realisation ofthe money. The pro- 

® perty was Bold and purchased by the decree-holders. More than three years after 
the sale of the mortgaged property N brought this suit for recovery of her share 
of the mortgage money. 


Held that the suit was a suit for recovery of money had and received and was 
governed by article 62 of the Limitation Act. Mohammad I¥akab v. Mohammad 
Amit, I. L. R., 32 Cal., 527, followed. Umardarags dli Khan v. Wilayat Ali Kaan, 
I. L. R., 19 Adla 169, Biasat dli v. Hasin Banu, I. L. R.. 21 Cal , 157, referred to. 

Held also that section 10 of the Limitation Aot only applies to cases of express 
trust and not to a oase like the present. 








— 





AMNA Bist v. Nasgw-un-Nisea OP i os tee ve 255 
on a Section 10—Application of—Morigage by trustees Mort- 
gagee in possession. Stit-—Right of. £ 


“ On a guit against a mortgagee holding from the trustees of a religious endow- 
ment under mortgages executed more than twelve years prior to the coming into 
force of Aot IX of 1871, held thut section 10 of the Limitatlon Act No IX of 1908 
could notebe invoked so as to save limitation.” Jagadamba Gostoamini v, Ram 
Ohander, I. L R., 81 Cal., 314, followed. e 

AMIB SHAH v. TULA PaavE i aus és xe . 612 
——— m —Seotion 10. . 

Bee section 62, 
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ee cr Section sa—Privy Council appeal. 
See Art. 179. 


a mm Section 16, article 182 (5)—Agreement not to execute deoree 

— Whether binding — Bunning of time—Commencenient of, . 

An application for execition of a decree was made on llth March, 1910, by 
arrest of the judgmont-debtor. The judgment-debtor applied to be declared an 
insolvent, The pleader for the decres-holder stgted that if the judgment-debtor 
withdrew his application he would not apply for the arrest of the judgment-debtor 
for two years The judgment-debtor withdrew the application but on May ?8th, 
1910 an order for the arrest of the judgment-debtor was issued by the court but not 
carried out becanse the decree-holder failed to pay the diet money into court. The 
present application was made on 8rd May, 1918. Heldthat the time began to run 
against the deoree-holder from the date of the application (11th March, 1910), and 
not from the date of the order for arrest and that the present application was 
barred by limitation Held further that the agreement not to arrest was not bind- 
ing upon the Judgment-debtor as it had been broken and could not save the period 
of limitation from running against him. 

[BRAHIMJI v. Hagan-0D-DIN KHAN ... tee s nee 


ee ee © n woe amr Section Sh—Hindi date mentioned in the bond, on which 
money repayable—Intention—English calendar— Application. 

Under the terms of a bond dated 24th July 1892, money was repayable in eighte 
years by eight yearly instalments, each instalment being payable on Magh Sudi 
Puranmashi. The last instalment wasementioned as payable on Magh Sudi Pma 
mashi 1956, correaponding to 14th February 1900. Suit for resovery of money was 
brought on 24th July, 1912. Held that the parties intended fhat payment of instal- 
ments was to be made on the Hindi dates mentioned in the bond snd section 25 of 
the Limitation Act did notapply. Held» also that the suit having been brought 
more than twelve years after Magh Puranmashi 1954 (the date on which the last 
instalment was payable) was barred by Wmitation. Latif-un-nissa v. Dhan Kunwar, 
I, L. R., 24 Oal., 882, referred to 

DWARKA PRASAD v. Rasa Bax. ae > -P sa 


m ane am Atticles 44, 144—Sale by one member of Hindu family— 

Prayer for setting aside sale and possession— Prayer stiperfiuous. 

One S together with K, his mother, sold the property in dispute, which belonged 
jointly to himself and his minor brothers, to the defendant. It was found that 
there was no necessity for the sals and that K was not the guardian of her minor 
sons. Mor than three years after the sale but within twelve years of it the plain- 
tiff’ brought this suit for possession asking the sale to be set aside Held, that the 
suit was governed byearticle 144 of the Limitation Act, and the prayer for setting 
aside the sale was superfluous. 


Held also, that article 44 of the Limitation Act does not apply to a Bale where 
the vendor has no right whatever to sel! the property. Sham Ohandws v Gadadhay 
Mandal, 18 C. L, J., 277, followed. 











KALYAN ÑINGH v. PITAMBAR SINGH oe i of bie 
re te — Artiole 48— Wrongful detention —Non-payment of reni—Be- 
fusal to deliver — Cause of action * 


The mere non-payment of rent does not amount to a wrongful taking or wrong- 
ful detention of property within the meaning of article 48 of the Limitation Act, e 


The plaintiffs let out a m&chine to the defendants on payment of Ks. 5 per month. 
No rent was paid by the defendants for over three years. The plaintifis then re- 
quired the defendants to return the machine, and on their refusing to do so insti- 
tuted this suit. Held that the suit was not barred by limitation, the cause of action 
having arisen when the demand was made and refused. Gopal Chundra Bose Y. 
Surendro Nath Dutt, 12 C. W. N., 1010, Wilkinson v. Fenty, L. R, 6 C. P., 206, 
Gopalasam v, Subramania, I. L. R., 35 Mad., 636, followed. Ram Singh v. Salig 
Ram, I L. B., 28 All, 84, distinguished. i is 

SINGER MANUPAOTURING Co. v, E. FLYON ee ee .. oe 
—— —drtide 60—Money depostted— Money lent. 

Where a firm carried on banking basinesz and money was depogited wit} them 
on condition that interest would be pay@ble and the banker would repay the money 
en demand, held that the article applicable was article Gteof the Limitation Act, 
an@not article 69, Article 59 dealt with the case of nioney lent under an agreement 
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that it would be payable on demand ; article 60 referred to the case of money 
deposited under an agreement that it shpuld be payable on demand, 
Juaai LAL o. KISHEN LAL ee & we ; 


s 

——~—— — —— ~~ —* article 68— dgency terminated—Reociyt of money afte: wards 

— Money had and received, ` 

The defendant was the agent of the plaintiff. The plaintiff terminated the 
agency by giving him a registered ,notice. Afterwards the defendsnt renlised 
money on behalf of the plaintiff. More than three years after the receipt of money 
by the defendant the plaintiff brought the present guit for its recovery, Held that 
the suit was one for recovery of money had and received and the claim for items 
received by the defendant more than three yeara before the date of the snit was 
barred by limitation, under Arficle 62, Schedule I of the Limitation Act. 

HANSRAJ v, RATNI gt z “i bs ite 
- —— — — —— ~ —- Artide 88. 

See section 10. 


eo Articles, 68, 97, 116— Possession not obtained by vendee — 

Failure of consideration— Acerual of cause of action 

The plaintiff purchased the property in dispute from persons who were recorded 
as owyers and mutation of names was effected in their favour in :906. In 1907 
certain persons who Were in possession hyought a suit for setting gside the sale-deed 
and®declaration of their rights. Thesnit wes decreed. The plaintiffs filed an appeal 
and after its dismissal a second appeal to the High Court, which was also dismiss- 
ed.e M 911 the present suit for recovery of money was brought against the ven- 
dors. Held that the consigeration failed, either ya the very beginning when the 
plaintiffs could not get possession of the property or very soon afterwards, and 
the suit was barred by the provisions of either Article 62 or Article 97 of the Limi- 
tation Act. Held also that Article 116 of the*Limitation Act did not apply. 

JANAK SINGH v, WALIDAD KHAN .., oe ve e 


a: LEL LA 180—Separate Hindu fa mily — Property managed 

by one menber—Recelpt of money by that member—Suii for partition 

Three brothers governed by the Mitakshara had specific shares in certain pro- 
perty and did not constitute a joint Hindu family. The management however of 
the affairs of the family was entrusted to one member, who received the renta and 
profits of the immoveable property and invested and dealt with their money in the 
ordinary course of business. Some money he invested in railway debentures and he 
afterwards received the money paid in redemption of the debentures. More than 
three years after the receipt of this money, the widow of another brother sted him 
for actual partition of movesbie and immoveable property and recovery of an 
one-third share of this money. Held that the suit being in reslity one for parti- 
tion and the money having been received by the defendant in his capacity of mana- 
ger (though not the managing member of a joint Hindu family), the claim was 
governed by article 126, schedule, I, Limitation Act. 

Senble—if the suit had been a suit simply to recover this sum of money, it ought 
#o have been brought within three years under article 62. 

ParsoTamw Rao TANTA v. RADHA Bal IA ae Pe 


—— ~~ + ———arlicles 62, 180—Suctession certificate obtained by brother 
of deceased— Money realised—Stuit by widow of deceased more than three years after. 
The appellant in 1903 obtained a succession certificate in respect of certain debts 

due to his deceased uncle and realised some of those debts. , In 1913 his brother’s 

widow brought the present action claiming an account of all sams received by him 
as holder of the succession certificate and recovery of her husband’s share, her 
husband having died after the succession certificate was obtained. Held that the 
article of the Limitation Aot, applicable to the suit was 62 und not 126 and the suit 
having been brought more than three years after the realisation of the money was 
barred by limitation. Amina Bibi v. Najm-un-nissq, 13 A. L. J. R , 265, Parsotam Rao 

v. Radha Bai, 18 A. Le J. R., 407, Masih-ud-din v. Imtiag-un-nissa, 12 A. L J. R., 

1256, Mohammad Wakab v. Mohammad Amir, I. L. R., 823 Cal., 527 followed, Umar- 

darag Ali Khan v. Wilayat Ali Khan, 1. L R., 19 Al., 1§9, distinguished. 
ABDUL QHAFFAR © NUR JAHAN BEGAM AND MUMTAZ-UD-DIN .. 


matat aasar tiles 75, 188—Insighment bond— Money dus on default of 
one instalment— Became dys— Meaning of. 
A mortgage was made on 16th July 1890 which was payable by yearly instalments 
of Rs. 625 in ‘ten years’. Interest was payable monthly. In case of default of” 
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payment of interest or principal, the mortgagor was to be at liberty to recover the 
who-e amount. There was a further provision that if the mortgagee did not realise 
the whole amount interest woujd go on running upto the date of realisation 
Held (Richards, C. J. and Tadball, J.) that as soon as default was *made in payment 
of any instalment the money ‘became due’ within the meaning of article 152 of the 
Indian Limitation Act and the suit having been brought more than twelve years 
after that date was barred by limitation, Vasudeo y Srimvassa, I. L. R., n0 Mad, 
426 ; Reeves v. Butcher, [18491] 2 Q. B. D., 509 ; Sitab Chand v. Hyder Mallah, I L. 
R., 24 Cal. 281, followed. Maharaja of Bonares v, Nand Ram, I. L, R., 29 All, 431 ; 
Ajudhia v Kunjlal, 1. L. R , 80 Al., 123, Ganesh Hai v. Har Dial, 1 A. W N., 157, 
distinguished. 


Held (Banerji J ) that having regard to the terms of th® bond that in oase no 
money was psid interest was to run to the dste of payment, the money secured by 
the bond did not besome due’ until the expiration of ten years frofn the date of the 
bond. Where a creditor is authorised to wait for the full period stipulated for re- 
payment the money does not become due, within the meaning of article 132 of the. 
Linfitation Act, until that period expires. 


GAYADIN v. JHUMMANLAL F, B. An we see oe .. 510 
—mm M MM — Aris. 91, 180, —8uii to sei aside an insirumeni—morigage- 
deed without considerdtion and not intended io bebperatice—Catuse of acon, . 


A suit to set aside a mortgage-deed was brought nine years after its execution 
on tbe groand that the defendant only recently threatened to bring a suit on tie , 
basis of it though when it was executed it was never intended te be acted upon, no 
consideration having passed for it. ® Meld that the suit wa® barred by limitation 
whether article 91 or article 120 of the first Schedule to the Limitation Act applied 
to the suit, the facts entitling the plaintiff jo have the doaument set aside being 
known to the plaintiff from the very outset. Singarappav. Talari, 1. L. R., 28 Mad., 
349, Mathari v, Hars, 1. L. R , 25 Bom , 78, referred to. 

Qasim BEG v. MUHAMMAD Zra BEG ws .. . . 918 
ne on Article 97. . 

Bee Article 62. 
so Article 116, 

Bee Article 62. 


——— A ticle 180— Denial of title—Agra Ienancy dot (II of 1901) 

U P, section 199—Suit for efeciment—Defendant’s plea that he holds under a lease— 
Proprietary tiile. 
The defendant sued in the Revenue Court for ejectment of the plaintiff and 

for possession of certajn plots of land. The defence was that the plaintiff was 

holding ander s lease the term of which had not expired. The defendant alleged 

that the lease was frandulent. The Revenue Court gave the plamtiff three months 

to vindicate his right in Civil Court The suit was brought after the expiry of this 

time. eld, that it was not barred by limitation. y . 
Suras MAL v. Hina KUNWAR : ae oe we «OBL 


x AY 5 
meem rn met ae eamas 120 —— Suit barred. 
See Hindu Law— Alienation. 


Article 180. 
See Article 62. i 
See Artiole 91. 


— -m Asiidle 184, Schedule I—Purchase of morigagee righ/s with 
knowledge— Whether purchaser entitlad to wwelve years from date of purcha$e—Omis- 
sion of the words ‘m good faith’ in the Act, effect of. 

The omission of the words ‘ in good faith’ from the Limitation Act of 1908 does 
not entitle a person, who purchases with fall knowledge that his vendor’s title is 
merely that of mortgagee, to the benefit of Article 134, Schedule I to the said 
Act. 

Dinepa SINGH v. KALLU 











945 








— Article» 18.1— Suit for rent—Periodioally recurring right. 

A right to recover rent ig a periodically recurring right anda suit for a decla- 
ration that the plaintiff Is entitled to recoyer rent from the defendantésa suit Which 
is governed, by article 131 of the Limitation Act. Jagannath y. Muthia Pillai. 14 M. 
L. J. 471, referred to. < bs 
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Article 188. 

See Article 75 . 
wamra e ae Article 184, Schedule L. e. 
See Limitation—mortgage. . 
—— Article 141, 
See Code of Civil Procedure O. 43, r. 1. 
re a eee ACE Ld. 0 
See Article 44, 
rete ane ae enna ot mn — ALLICLE, 164—~-d pplication to set aside ex-parte decree—Decres 


passed when Act of 1877 — Law applicable. 

A decree was passed when the Limitation Act of 1877 was in force but a process 
for execution was issued for the first time under the Act of 1908. The judgment- 
debtor applied to have set aside the decree, Held that the limitation to be applied 
was that under the law existing at thetime when the application was made. The 
Hope Mills Lid, v. Vithal Das, 12 Bom. L. R., 730, 

Jia BIBI v, ILAHI BAKS aus E 


ee Article 164— Application to set aside an ex-parte decrss— 

Five years after the decree~—Limitation—-Retision. 

An application to set aside an ex-parie decree was made by the defendant five 
years after the decree was passed. The Munsif finding that the défendant had been 
in jail at the time when the decree was passed, set it aside holding that he (the Aefen- 
dang Phd not an opportunity of defending the suit and that justice required 
that it should be set aside. He did not considerthe question of limitation. Held 
that as an application for stting aside an ex-parte decree the application was barred 
by limitation and thatif it was treated as an application for review of judgment the 
Munsif should have considered the question whether the applicant had shown suffi- 
elent cause for not applying sooner 

JANKI PRASAD v. PARMESWAR DIN PANDEY e - iia ‘ Ri 


——-— —— Ari, 178— Application to file award—Linitation, 
See Code of'Civil Procedure 1908 Sch. Il ol. 17. 


Section ra, Sch. I, art, r79~—Application for leave to appeal to His Majesty in 
Ss Heme months from what point to be computed—Time in obtaining copy of deeree, 
exclusion of. 

An applicant for leave to appeal to His Majeaty in Council is entitled under 
section 12 of the Limitation Act, to exclude the period requisite for obtgining a 
copy of the deoree for the purpose of computing the period of six months provided 
for Buch an application in article 179 of Schedule 1. 

Ram BARUP v. Jaswant Rai ne ja . 


n Arlio 181 — Application for deores absolute—Bight to apply 
when acorues—Limitation, 
An application’ for a decree absolute for sale of a mortgage under a decree 
which fixed six months within which the money was to be paid by the judgment- 
“debtor is one to which Article 181, Schedule I of the Limitation Act apphes and 
must be made within three years from the time the right to apply acorues, the 
period being competed from the time when the right first scorned, that is, on the 
expiration of the six months granted by the first court, the decree on appeal not 
extending the time. 
MAbDHO Kam v, NERAL SINGH a see e. n se 


e —Article 188—Particulars of property not mentioned in the 
application for execution— No amendment— Whether application in aooordance wiih 
law. 

A decree-holder failed to attach, with the application for execution, an inven- 
tory of the property sought to be attached, with a ressonably accurate deseription 
of the same, as required by Order 21, rule 12 of he Code of Civil Procedure and 
although time was iven for amendment of the application he did not do so. 
Fleld that the application was not an application in accordance with law within 
the meaning of Article 182 of the Limitation Act, andedi not give a fresh start to 
the periog of limitation. Hira Lal v. Dulari, (1893) A, W. N, 8, Mangal Sen y, 
Baldso, [i1892] A. W. N, 270, followed, o 

ABDUL RAFI Kuan v. Afgona BAKESH ove ee eee 
ee a Article 188, : 

See seution 15, 
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Loss— Proof of. 
See Burden of proof, 


Maglatrate— Power to discharge—Discretion—Hvidenes of prosecution disbelicved or 
defence evidence believed. : 

When a Magistrate has Weand the evidence of the prosecution with entire dis- 
belief, when he considers himself in a position to show that the prosecution wit- 
nesses are totally unworthy of credit, aud a fortiori when, after examining certain 
witnesses named on behalf of the accused, he haw come to the conclusion that 
evidense given by them is reliable and disproves that given by the prosecution he 
ig well within his discretion in discharging the accused. Fatiu v. Faitu, I, L. R, 26 
AIL, 564 ; Sheo Bakhsh v. King-Emperor, 8 C. W. N., 829; Inro Bat Parvati, I. L. 
R., 86 Bom.. 183, referred to. 

DHARAM BINGH v. JOTI PRASAD ies ais ba e 


—— —— —— Power to order prosecution, š 
Bee Jurisdiction. 


Married Woman—Enitoing away of. e 

Ste Penal Code section 498. 

Merger—Morigagor—Inheriting prior morigage—Deoree on subsequent morigage for sale 

Righi of puisne morigagee to apply for sale free from prior morigage-—~ Merger. 

B mortgaged certain property to U and subsgquently to B. 8. U sued on his” 
mortgage without impleading B 8., and obtained a decree for sale which he trans- 
ferred to B’s brother. B 8 transferred his mortgage to respondents who 
obtained a decree for sale subject to the prior mortgage. B’s brother died leavidk- e 


B a3 his sole heir. Respondents applied to bring the property to sale free from 
the prior encumbrance :— 


Held that they were entitled to do so, because it would be inequitable to allow 
B to set up a mortgage which he himself had created, but on which he had had to 


pay nothing, against subsequent mortgage which he had undertaken personally to 
discharge. 


BADAN © MURARI Lan... dst is iyi si si 
Misconduct— Mukhtar. 7 
Bee Legal Practitioner. 


Minor— Custody of, 

See Guardian and Wards Act sections 12, 24. 

Mohammedan Law — —Marriage—Muta—Nikah — —Oo-habitation originating in a muta— 

Presumptign. 

A Muia marriage is, according to the law which prevails among the Mohqm- 
medans of the Shia sget, a temporary marriage, its duration being fixed by agree- 
ment between the parties. It does not confer on the wife any right or claim to 
her husband’s property, but children conceived while it exists are legitimate and 
capable of inheriting from their father. A-Mkah marriage is a religious ceremony, 
and confers on the woman the full status of wife, and the children bern after it 
are ligitimate, 


Where among the Shias the co-habitation was proved to have originated in a 
muta marriage, but there was no evidence as to the original term for which that 
muia marriage was contracted 

Held, that if it be once proved that co-habitation originated ina Gils marriage, 
the proper inference in default of evidence to the contrary, was that the msti 
continued during the whole period of co-habitation; and that children conceived 
during that period were legitimate and capable of aaone from the taglyer. 

Snowarat Sınan v. Jaret BIBI P, C. a 


—_—— —— c Muiwsl, appoiniment of successor. 
ffeld, also that where a person is de facto mutwalli of certain property the pře- 


sumption is that he is de jure mutwall and is entitled to appoint his successor 
under his will. 


NiAMAT ALI v ALI RAZA.. ae ia ea md ist 


ee e aiii C Pre ii pion Gii noi given. 
See Presumption. 


Mortgage- Bretliag up integrity. f ° . 
ansfer for Property Act section 96. 


Bte usufructuary mortgage. 


497 


118 
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Muafl resumed—Mufidars recorded as tenants at privtleged rates of rent—Tenani—Suit 
to recover possession as propriator not maintainable— Civil Couri—Jursidiction, 

Prior to 1838 A D. certain persons held some pigts of land as muaf. In 1888 
muaf was resumed. In 1861, upon application by some hofiers of these plots to 
be recorded as proprietors, the settlement officer decided that they were hereditary 
tenants at privileged rates of rent. ln 1888 again they were eutered as occupancy 
tenants with rights of transfer. In 1892 the Board of Revenue also held them to 
be privileged tenants, In a suit in the Civil Court by some of the descendants of 

one of the original holders to recover possession as proprietors of a plot of land 
which formed part of this muaf, held that the plaintiffs were tenants and the suit 
was not maintainable. 

KULSUM-UN-NIssa BIBI v. DAURU NATH one tes ii ten 


Muta—-Presumption. 
See Mohammedan Law—Marriage. 


Negotiable Instruments Act (XXVI of 1881), sections 18, 87—Material alieration— 
Finding that payment mude —Suit in time whether aeration or noi— Revision. 


857 


The defence to a suit upon a promissory note was that the date had been i 


altered so as to bring the suit within time. The Oourt of Small Causes held 
that, even if the promissory note was executed on the date which is sald to have 
been altered, the suit was within time by reason of the defendants paying interest 
wiphin three years of the sult. Held that the promissory note not being a negoti- 
able inafrument the priniciples embodied in section 87 of the Negotiable Instru- 
memt8 Aut did not apply, acd substantial justic8 having been done the High Court, 
in revision, was not justified in calling for a fmding on the issue whether there 
was any material alteration. 

MAKHDUM BakusH v SHAUKAT ALI 


it Section 78— Pauses Noted ‘ioe 
tion of section— Beneficlal owner, stdt by. 

Only the person who holds an atenent id his own name is entitled to main- 
tain a suit upon it, whether the instrument be negotiable or not. BRamanuja v. 
Sadagopa, 1l. L. R., 28 Med., 250. Subramanya v. drunachkala, 18 M. L. J., 186, 
referred to, 

Dori LAL v. Bewak RAM... ia i aè 


Section 118—E idence of odio 
given—Presumpiion, 

When the plaintif gives evidence to show that he paid some “sonsideration for a 
Negotiable Instrument but gives no evidence as to how much was paid for it there 
ia no presumption that the whole consideration mentioned by the Instrument 
passed and the plaintiff ia not entitled to a decree for the fall amount. 

KISHEN BALLABH v. GUURE MAL Sos La 


Oaths Act (X of 1873), $. 6, 13—child, 
Sve Evidence Act s. 118, 


@ccupancy holding-- Lease of. ` 
See Provinolal Insolvency Act section 37, 


mme — ee ———Right to transfer. 

See Landlord and tenant, 

Occupancy tenancy— Mortgage of-~Relinquishment— Validity of —Fraud. 

An occupancy tenant mortgaged his ocoupancy tenancy ‘vhen the Rent Act of 
1881 was in forge and in 1911 relinquished the holding in favour of the Zemindar 
with the objest a defeating the mortgage. Held that the relinquishment was void 
against the mortgagee. Jaigopal Narain v, Uman Dat, 8 A. L, J. R., 695, 
approved. 

Peas Kumar LAL v BHEO Kumar Misra F. B. i isi 


wn a USt frt mortgage executed by him—Mortgagee in EEN T A 
. mem in favour of se reBindas, validity of. 
An occupancy tenant who has mortgaged his holing [or consideration and put 
the mortgages in possession cannot enter into a bargaiñ with his zemindar, bo ag 
to secure gomo collateral advantage for himself as consideration for the relinquish: 
alee of nif holding to the prejudice of the mortgagee whom he ‘has himself put 
sas hap ye 
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Oral Evidence, admissibility of —Evidence Act, (dot I of 1872), section 98, proviso (#)— 

Admissions in pleadings— Whether they can be dissected. 

In a suit upon a promissory note, the deféndant admitted executi but 
pleaded (in effect) that it was orally agreed that on 8 certain given date the tabi- 
lity thereon should be held es astisfied by a fresh promissory note fo be granted by 
athird party. Held, that evidence of snch ora] agreement was admissible 


It is permissible for a tribunal to accept part and reject the rest of any wit- 
ness’s testimony. But an admission in pleadings cfnnot be so dissected, and if it 
is made subject to a condition it must either be accepted subject to the "condition 
or not accepted at all. 

MOTABHOY MULLA ESSABHOY v. Munz: Harmas P.C. n. 


Pardanashin-lady—Morigage-deed, exeouhon of—Atiesiation, Ys m -Tr 
Property Act, 1888 (det IV of 1888), section 60. pe ERNIM TATANEN 
The witnesses who attested the execution of a mortgage-deed Pa: 

ladies had not seen the faces of the mortgagors but EE A e them by there 

voices. Held, that the execution of the mortgage-deed was suffigiently proved 
The owner of Whiteacre and Blackacre mortgaged, first, Whitencre and Black- 

acreto A: Secondly, Whiteacre to B: Thirdly Whiteacre and Blackscre to Q. 

Subsequently, D bought Blackacre at a court sale. 


In aguit by B for the sale of Whiteacre A, was impleaded. and asserted his i 
priority, but was overruled, and priority was wrongly given to B, A d'd not appeal. e 
The greater part of the proceeds of Whiteacre being paid to B, the burden of A’s 
mortgage on Blackacre was thereby increased. A subsequently brought a suit for” e 
sale of Blackaore, making C and D parjies. 

Held, that D had no right to claim any abatement of the bården on Blackacre 
even assuming that such burden had beén increased by waiver or laches on the 
part of A. s 
PaparaTs HALWAI v. Ram Nars Uravuia P. C. F A we 809 
` Partnership—Dealing by one individual — LiaBility of firm. 
See Contract Act section 239. 
—— Dissolution of. 
See Procedure— Decree. 
Partition sult— Party required to file suit,- 
See Land Revenue Act 8. 111. 

————- —— Dissolution of, 

See Provingial Small Cause Courts Act Article 29. $ 


Partition deed— Duty payable. 

See Stamp Act section 4, 
——---— proceedings — Perfect and imperfect ~ Procedure. 
See Land Revenue Act section 110, 


—————- ——Suii— Receipt by one member— Limitation, 
See Limitation Act Schedule J Articles 62, 124. 


Party—Property in possession of Court of Wards. 
See Specifio Xelief Aot section 42. e 
—— Purchaser's right to be made a. 
See Code of Civil Procedure Order 22, rule 10. ° 


Party Wall—Tenanis in commoħ— Right of one to build without the consent of the other. 


Where one of the owners of a party wall commences to build pe 

the consent of the other and the other interferes with his States hoat 

eutitled to an injunction to restrain the other co-owner from interfering’ One of 

two tenants in common is not entitled to build upon a party wall without the 

consent of the other tenants ine common, Watson v.’ Gray, 14 Oh. D., 192; 

Kankayya v. Narasimhua, I L. R, 19 Mad , 88, followed, <a ý 
IKRAM-ULLAH KHAN v. MUHAMMAD YUNIS ALI KHAN ee a 


Passenger Luggage—Insurance. o 
See Railways Act section 75. 
Pedigree— How proved. - 
Bee Evidence Act section 32 (6), š 
e 
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Penal Code (Act XLV of 1860), Sections 88, 83—Rapo by boy of tender age—Presump- 
tion of English Law. 


A boy of tender age was charged with the offeneg of rape on the person of a 
little girl. The Judge found him guilty but was ddubtfu] as to whether a boy of 
tender age could be said to be guilty of that offence. Held"that the presumption 
of English Law, against the possibility of the offence of rape by a boy under 14, did 
not apply to India and the question was one of fact ouly. 

Kine-Emprror v Pagas Raw Dube .. - Ss de Æ 


—— ~~ —S0etion 149-—- Assault to resous calile— Beating the deceas- 
a ed— Common object. 

The applicant’s cattle were doing considerable damage to the crops belonging to 
complainants who drove them to the cattle pound. While they were in the way 
to the pound the ascused came armed with lathis, to rescue the cattle. At the 
eommand given by ene of them the others assaulted the deceased and beat him 
with the result that he died. Held that the offence was committed in pursuance 
of the common object and each one of the accused was guilty of an offence under 
section 302 I. P. C. ° 

BASUL KHAN v. EMPEROR... ais oe 


-—+— sections 165, 168, 858— Provisions of sections 165, 166 
not complied tith— Resistence to sear). a 
è The Sub-Inspector of Kuraon sent an intimation to the Sub-Inspector of Manda 
that.ehe intended to search a house within the jurisdiction of the latter officer, and 
gsecurdd the presence of a constable to help h?m in carrying on the search, but the 
constable had no authgrity from his Sub-Inepector either verbal or in writing 
Held that the provisions of sections }65 and 166 were not complied with and a 
person resisting the search was not guilty óf an offence under section 3538, Indian 
Penal Code. s 
MADHO BONAR v. EMPEROR . A 


~————— —section 185—Bids ai sale of monopoly of 

name— Whether an offence. 1 

The applicant bid under a false name at a sale of the sole right of selling drugs 
in a Tehsil, and when the sale was confirmed by the Board of Revenue denied 
that he had purchased it. It was found that he was the person who bid at the gale 
Held that, the applicant was guilty of an offence under section 185 of the Indian 
Penal Cade. Emperor v. Rasiuddin, 83 W. R, Cr. B., 33. 

BisHaN Prasad t. EMPEROR - tee as ae. ie 


s see 
section 811—Statemeni made in executive capacity —Pro- 
secution for. . 
See Criminal Procedure Code section 476. 
—————— —  —— gection 845— Compounding of. 
See Compounding offence. 


— ————~—seolion $88— Excise Inspecior committing irregularities— 

Public servant— Discharge of duty. 

An Excise Inspector in searching the house of a person, under the suspicion 
that he would find cocaine there, committed many irregularities. He had no 
warrant authorising him to make the search, he had brought only one search 
witness and he directed a constable to scale the outer wall of the house. The 
accused assaulted and beat him. Held that the Inspector and the constables were 
not acting in the discharge of their duties as publia servants and the accused were 
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drugs—False 

















not guilty o& an offence under section 330 of the Indian Penal Vode, but were: 


guilty of causing hurt only. 

MUKHTAR AHMAD 0 EMPEROR ae u oe TD si 

—_— ——section 368. 

See section 165. : 

——;--—— — —seotions $66, S78P minor girl voluntarily leaving her 
guardian— Kidnapping—~Selling minor for purpose of prostitution. 

A Chamar girl under sixteen years of age left the custody of her husband and 
his parents and voluntarily stayed with the accused Ewaz Ali fora month. After 
that she was made over to certain other persons who performed certain operations 
on her so as to make her appear as mu@h as possible a Jat woman. She then 
changed hands several times and was finally made over to a person in order to be 
married to his brother. Held that Ewax was guilty neither of the offence of 
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Penal Code (Act XLV of 1860)—( odncld.) Paar, 


taking or enticing a minor. out of the keeping of her lawful guardian nor of the 
offence of selling a minor with the intent that sugh minor should be employed or 
used for the purpose of prostitution. King-Emperor v Ram Ohandra, 12 A. LJ. R, 
265 and Queen-Empress V. Srilal, I-L R., 2 All , 694, followed. 

Ewaz ALl v. EMPEROR ®. ° eee See s . 848 


————— —-———— section 879—Crops attached in exeoution of decree— 
Distraint by landlord—Removat of crops by oultivaiorg—Thefit. 


Crops were attached In execution of a decree against certain tenants The 
landlord’s agent purported to distrain these crops, The agent had no written 
authority to distrain. The cultivators then cut and carried away the crops: — 

Hold, that the cultivators were not guilty of theft to constitute which offence 
if was necessary to find that the accused “ dishonestly ” teok the property out of 
the possession of another person, and the question whether distraint was lawful 
or not was immaterial]. . ° 

EMPEROR v. RAM DAYAL... oe . .. 1658 


— — —Bections 403, 917—Cheating— Dishonest intention— 
Criminal misappropriation, 

Sand Af were co-sharers. Owing to disputes between them the mahal of which 
were co-sharers was partitioned into two mahals. The partition wa» confirmed on - 
August 28, 1914, but it was to take effect from July, 1916. In the interval in order 

to prevent disputes Af was appointed additional lambardar for the mahal in which ° 
both Af and S were co-shasers and of which S had hitherto been the sole lamburdam | 
An employee of the canal department bréught the Jama bandis or statements ti ° 
account showing the arrears of canal dwes requiring to be realjged from cultivators 
belonging to the mahals and these were taken from the peon by accused who was 

a servant of S. Those dues were realised by the lambardars who received a certain 
percentage on the dues so collested Accused collected the dues, paid the money 

in at the sais], received the lambardars’ Percentage, and made over the whole 
amount thereof to 8 :— 


Held, that the acoused was not guilty either of the offence of cheating or of the 
offence of criminal misappropriation. 
SOHAN LAL v. EMPEROR vis wee ies Pea ee 1131 





, 


— — — ——  —— 8eolion 420, 
See Code of Criminal Procedure section 177. 


——————— —+— sections 409, 477 d—Falsification of accounti—Misfoinder ` 





of charges ° . 
See Criminal Procedure Code section 222 (2) 

———————— — —*——seotion 456—Lurking house irespass— Burden of proof. 
See Burden of proof e 

-—— — Section 498—Enticing away a married woman Intention. 


A person who entices away a married woman from her husband’s house with ° 
intent that he may dispose her of in marriage to some one else commits an offence 
under section 498 of the Indian Penal Code. 


NAUBANG V. EMPEROR... we st a Jj ee 

Pensions Act (XXIII of 1871), sections ¢, 5, 6—Declaration affecting the liability of 
Government—Certificate obtained against a third party—Suit against Gorernmeni> 
Jurisdiction of Civil Court ig entertain suti—Suit maintainable against East India Co 
— Bengal Regulation 1798. 


The plaintiff claimed in effect a declaration that he was entitled to be o8nsidered 
as the assignee of the Goverrment lievenue of the property in dispute, on the 
ground that it had been granted to his predecessor-In-title by the Emperor Babar 
and had been continued by the British Government. A dispute had arisen in 1803 
between two rival claimant to the Qovernment Revenue and the Collector had 
granted a certificate under section 6 permitting the plaintiff to sue im respect of the 
revenue in the Civil Court. Subsequently the name of the Government was rerord- 
ed in place of the last assignee of Government Revenue, The plaintiff brought this 
suit, but produced the certificate which was granted to him when disputes had 
arisen between him andarival claimant. Held that the production of cortifmate 
was essential and that the provisions of settiong 6 and 6 were not complied with by 

‘the production of a certificate granted in 1902 against a rival Slaimant to the Gov- 
ernmént Revenue. Secretary of Siate v. Moment, I. L. R., 40 CaL, 891, distinguished, 
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Pensions Act (XXII of 1871)—(coneld. ) j Pacas. 


Held also that the suit was misconceived because a Civil Court was precluded 
from passing a decree which might directly or indirectly affect the liability of the 
Government fo pay the revenue to a private person. 

: SECRETARY OF Stave FOR INDIA v., JAWAHIR LAL ° = oo 
Police Diaries —Admissibility in evidence _ o 
See Code of Criminal Procedure section 198. 
Police report— Admissibility in evidence, 
See Sureties. ‘ 


Possession- Co-owner in—Tiile of co-owners not denied—Prestimption, 

Possession of one co-owner js in law the possession of all the co-owners and 
nothing short of the ouster or something equivalents to ouster will put an end to that 
possession, Where a co-owner in possession did not deny the title of the other 
co-owners till ~hortly before the institution of the suit and never laid claim to 
more than his share, is was presumed that the co-owner in possession was in 
possession on his behalf ‘and on behalf of his co-owners. Corea v. dppuhamy, 
[19121 L R, A. J. 230, followed Jafar Husain vy Mashuq dli, L L. R., 14 AlL, 
193, Jogendro Nath v Baldeo Das, I. L. R., 85 Cal, 96°, referred to 

AuMaD kaza KHAN v. RAM LAL bee oes sé ie 
Post Office Act VI of 1898), sections 19, 61, 71—Sending cocaine by post— Whether an 

offence— Noxious or dangerous substanoe— Excise dot (XI of 1856) section 60 A. 

Section 19 of the Post Office Act deal with the sending of artfiles or animals by 
post which are likely to injure any person occupied in the execution of the Post 
Offieg work or which are likely to cause injury {o articles in the course of transmis- 
sién through the post. Cocaine, not being an explosive, dangerous, filthy, noxious 
or deleterious substance isenot an article the sendfig of whieh is prohibited by the 
section and a person who sends cocaine by post is not guilty of an offence under 
pede 61 of the Post Office Act. Convigtion under section 60 A of Exolse Act 
upheld. 


EMPEROR ¢. ISMAIL KHAN ye re 


Practice—Oriminal Case—decused summoned without the complainant being examined— 

Irreqgulariiy—Proceedings not vitiated—Iflurt boih sample and grievous —Cumulative 
sentence —Legality of 

The complainants made a complaint to the police to the effect that the acoused 
beat them causing grievous hurt. The polise did not send up the esse and the 
complainants applied to the Magistrate who sent for the police papers and sum- 
moned the accused without examining the complainants On,the date fixed the 
complainants were absent and the accused were ‘ischarged. Laterin the day the 
complainants appeared, explained their delay and the Magistrate agaiz gave them 
time to produce evidence He summoned the accused found dhem guilty and 
sentenced them t: imprisoment. Held that the vonrse the Magistrate adopted 
was irregular but did not vitiate the entire proceedings. 

Held also that when several persons are beaten and injured grievous hurt is caus- 
ed in one oa-e anfi simple hurt in another, the Magistrate is competent to pass 
cumulative sentences. 

© BaTEsHAR?. EMPEROR .. z 


= amendment of—Procedure under Code of Civil Procedure not followed 
— Effect of. z 

A suit was dismissed on the 28rd September, 1911 A decree was drawn up in 
confotmity with the judgment, and no objection having been taken it was signed 
by the Judge. On 17th Aagast 1912, the plaintiffs applied* for amendment of the 
decree and contended that the deoree was incorrect in 80 far as it awarded separate 
sets of pleader’s fees to two sets of defendants and that the judgmont, read with 
rules B* and 81 Chapter XV of General Rules for Civil ourts subordinate to the 
High Court, directed payment of only one pleader’s fees to all the defendants. The 
lower court refused to amend the decree. On an application in revision by the 
plaintiffs, held, that the plaintiffs not having haderesourse to the speedier procedure 
under Order 26, Rule") the High Court will not interfere in revision, Baij Nash 
Parsad Singh v. Sham Sunder Kuar, I. L R., 41 Cal.,.637. Sankuratri Timmuayya v. 
Uppalapati, I. L. R.. 24 I. O., 878, considered. . 

PAHLAD'DAS v. COLLECTOR OF JAUNPUR Fees as “a in 
——-——-*Defenee taken— Change in appeal—dorg Tenancy Aci 11 of 1901), section 208 

—Time given to file vee suit fled— Effect of. 

The plaintiffs sued the defendant for ejeatment in the Civil Court. The defend-e 
ant pleaded that he was a tenant of the plaintiffs and the sult for ejectment could 
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not be brought in a Civil Court The court acting under section, 262 Agra Tenancy 
Act gave time to the defendant to get a declaration of his right but he failed to do 
go. The court thereupon decreed the suit. In appeal the Judge held that the 
defendant was a tenant of the plawhtiffs, and dismissed the suif. Held that the 
Judge was not competent % entertain the question. Held also that the defendant 
having pleaded that the land in question was his agricultural tenancy could not in 
appeal plead that it was not such a tenancy. 
NARAIN BARUP v. NANDA $ 


one oe wee s.. 


Execution —Suit against two sets of defendanis— Deoreed againsi one— Appeal by 
defendants decreed, court observing that second set liahte 

A Buit was brought against two sets of defendants. The court of first instance 
decreed it against the second set dismissing it against thg first. On appeal by the 
second set the suit was dismissed against them but the court went on to say that, 
“ I pass a decree against the first set of defendants.” The first apt of defendants 


were not parties to the appeal. Held, that the decree could not be executed 
against them, 


eBHaGwant Darr v. RAJAB OBAUDHRY E ae i 
Mortyage— Money claim. 

See Evidence Act section 68. 

——Opinon of Juige not a party to Judgment, . 
It is an undesireable course, not approved “sy the Privy Council, to introduce 


the opmion of a Judge not a party to the Judgment for the purpose of enforcing 
a conclusion arrived at e 


Buppaa SINGH v. Lauru Bixan, P. C. wi a Ba d 


see 











Proof — Adverse vossession. bd 
See Adverse possession 
—— Petition of appeal tohether an application for lease to appeal in forma 
pauparis 
See Code of Civil Pr ocedure Order 440 
——-— Lea‘ 6 to appeal- Property in diaputo valued at over Rs, 10,000—Question in- 
tol ed same as in another appeal. e 
Tao appeals arose out of the same suit. In both the amount of the pruperty 
involved exceeded Rs. 10,000. The High Court rever-ed the deoree in one and affirm- 
ed that in another, The same question was involved in both appeals. Applications 
for leave to appeal wore filed. Held, that under the cireumstances leave should 
be granted in the other ase also. 
Munamman WALI KHAN v. MUHAMMAD MOHIUDDIN KHAN 
Sanction—Application— Appeal 
See Code of Civil Procedure Section 175. 
——-——Subordinaie Couris— Duty to follow High Court rulings. 
The Judge of a Subordinate Court in India is bound to follow the decisions of a 
Bench of the High Court to which he is subordinate unless that decision has been 
overruled by a decision of a Full Bench of that Court or by His Majesty in Council, 
or unless the Jaw has been altered by a subsequent Act of the Legislature. 
PALTO LAL v. MUSAMMAT PARBATI KUNWAR P. C. is 








Pragwal’s Bahis — Wheiher property. 
seo Annuity, . 

Preemption — Conduct— Prior right given to co-sharers—Offer io a co-sharer— Refusal to 
give more than a certain price— Refusal. e 


According to a ougtom bf pre-emption prevailing in a village the vendor was 
bound to offer the property for sale to his co-sharers and only in cage of their re- 
fosal he could sell to strangers. The vendor offered the property in dispute to the 
pre-emptor who offered only Rs. 160 for it and ‘ refused to give more.’ The ven- 
dor thereupon sold it for Rs. 235 to the defeudant. Held that the conduct of the 
plaintiff amounted to a refusal to purchase the property when it was offerad to him. 

INDRAJ v. CLEMENT ve Cae a eee a 
——-~ Custom— Evidence, nature of—Waljib-ul-arz. s 

In a suit for pre-emption it lies upon the plaintiff not merely to prove the exis- 
tence of some custom of pre-emption but to prove the existence of a custom under 
which he himself has aright, that is to say, he has to prove the existence of a 
custom which gives a right toa persoqwho is nota co-sharer with vendo® Dal- 
ganjan Singh v. Kalika Singh, 1. L. R., 22 All, 1, and Ganga Singh v’ Chedi Lal, I. L. 
Re, 83 All.,606, referred to. 

MUHAMMAD MAHBUB ALI Kaan 0. RAGHUBAR DAYAL one ase 
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Pre-emption— (contd. ) PAGE, 
—-—~--—— Decree— deceptance ot. 
See Appeal—Pre-emption, . 
———— Decree Vague. è 
See Deares, . j 


- —Mohammedan Law—Only oustom of pre-emption ® m&ntioned—No inoidents 
given. 

Where a wajib-ul-are stated that a custom of preemplicn existed ‘ among the 
owners of the khalsa separately and among the owners ofthe milak separately,’ 
held that the right was one co-extensive with that given by the Mcohammadan Law, 
Jagdam Sahai v Mahabir Sahai, 2 A. L. J. R., 482, followed. 

ZAMOB AHMAD 0. ABDUL RAZZAK ès oe se eee tne 
oe Da mans, necessily, of—Only one demand aufficioni—Salo by husband to 

wito— Whether action maintainable. 

If at the time of talab-i-mawasibat the pre-emptor has an opportunity of invoking 
witnesses, in the presence of the seller or the purchaser or on the premises, to 
attest the immediate demand, it would suffice for both the demands, and there 
would be no necessity for the second. Nundo Prashad v, Gopal,I L R., 16Cal, 
1008, referred to. 

Held also that when property is sold by a husband toa wife in lien of dower a 
suit for pre-emption can be maintained by a person entitled toa preferential right 
to porchase that property. Fida div. Museafar Al, 1.1. R,6 all, 65, followed. 

Nargy v. SHADI ar G as os tea Jie 
ye —Partition—Co-sharers in one mahal- Right to pre-empt sharers in another 

mahal. 

The Fajib-ul-ars of a village which at the time odhsisted of one mahal sub-divided 
into two patfis conferred a right of pre-emption, among others, on co-sharers in the 
patti and then on eo-sharers in the village. +The village wus then partitioned into 
several mahals, and at the time of settlement a new tajib-ul-are was prepared for 
each mahal which recorded that the old customeshould remain in force. In a sult 
for pre-emption the plaintiff alleged that he wag a proprietor in the village and 
pot a cO-sharerein the mahal in whieh the property sold was situate, held that the 
plaintiff had no right inasmuch as he had ceased to have any community of interest 
with the vendor, the custom recognised being one which existed betwesn co-sharers 
when the proprietors in the village were co-sharers with each other 


KEAYALI RAM p. KALI CHARAN aoe es a ae x 
———Suit for—Land Alienation Aot (Local IT of 1998), sesion 8—Sanotion of 

Collector. s 

The saftction contemplated in section 3 of the Land Alienation Act applies to 
a voluntary transfer and there is nothing in the Act which provides for sanction 
to be given to an intending pre-emptor to bring his suit, . 

Hence, a court is not entitled to grant a decree for “pre-emption where the pre- 
emptor is a person, who cannot purchase the property in question as not being a 


member of the agricultural tribe within the meaning of section 3 of the Land Alie- 
gation Act. 

Suray BHAN V SoMWARPURI Sey ats ste ee 
—— Limitation. 

Some property was sold on 2ndJuue 1910. The defendant broughta suit for 





pre-empjion and obtained a decree on 8lst March 1911. The plaintiff brought this ` 


suit for preemption against the defendant. Held that the spit was brought in res- 
pect of the sale of the 2nd June 1910 and it was barred by limitation. Raj Narain 
Rai v. Dhunia. 7d L. J, R., 268, distinguished. 

MEHDI Hasan v. BAOHOHA PANDE si 
eee Maintainabiliiy of— Whole property notin suit, 

A pre-emptor, in a pre-emption snit.ig not entitled to put the vendor on proof 
of his title to the property which he purports to gell and which the vendee was 
ready and willing to take. A suit for pre-emption is not ordinarily maintainable 
unless the entire property sold is sought to be pre-empted. 

BAHODEA Brsi o. BAGESHRI SINGH ... Set igh, en ses see 
——— ———Wajib nl-ars ~Evidence—Finting on emdence—Second dAppeal—Saharan- 

par —Adwissibility gf wajib-al-ara in evi dence. 

In a pre-emption case the language used in @ Wajib wi-arg may be considered 
along with other evidence adduced by the parties and if -the court finds that it is 
not satisfied that the custom exists the finding is a Gnding of fact and the High 
Court cannot interfere in second appeal. ‘ 
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Pre-emption—(concld. ) Paa. 

In the Saharanpur district a Wajib-ul-ars may be adduced in evidence in support 
ofa claim for pre-emption. . 

BARUMAL v, 1 AN8UKH RAI |g œ oe os on ve 
Wajib-ul-ars— Boidentiary value of —Suit for pre-emption What the right is 

dependant upon— Pea fect partition of Mahal -Eifeot of perteot partition, no new wajib- 

ul-arzes for the new mahals being framed—Custom or contract—Proof—Claim by a 

sharer in one of the new mahals to pre-empt property jn another mahal, 

A wajib-ul-are containing statements as to rights of pre-emption which are not 
in contravention of Muhammedan, Hindu, or other law, is by itself good prima faae 
evidence of a custom of pre-emption which is stated in it, and though such evidence 3 
may be rebutted by other evidence the wajib-ul-are does not require tobe corroborat- 
ed by evidence of instances in which the custom has been epforeed. 

Jn a pre-emption sult the question of the existence of the right must depend 
upon the circumstances of each cage, and the inferences which may, legitimately be 
drawn from the evidence in the case. 

Where a mauza constituting one mahal has been perfectly partitioned into sge- 
parate mahals and no new toajib-ul-arzes are framed at partition, it does not follow, 
ag a matter of principle that the custom or contract as to pre-emption in force 
before partition is no longer to have effeet or operation, but the question whether 
there is such a custom Or contract, in each oase is that of the construction of the 
nature of the particular tustom on which the clatm for pre-emption is based and 
whether the custom can apply to the altered state of things which comes into 
existence when a perfect partition has been effected Dalganjan Singh v. Hajta. 
Singh, LL R, 22 Al., 1, approved of. hen after the perfect partition of mauza, 
constituting one mahal, into separate Mahals for which no toaji}-ul arses were framed 
on partition, a sharer in one of the new mahals claimed the right to pre-empt pro- 
perty in another of those mahals wherein he vas not a sharer, held, that it was not 
sufficient to entitle the claimant to a deeree to prove that prior to the partition of 
the mauza the custom of pre-emption exigged amougest the sharers thereof, but ihat 
was necessary for him to show, either on the construction of the wajib-ul-arges 
for the mauza framed prior to the partition thereof or by other evidence,that the 
custom of pre-emption whieh obtained in the unpartitioned manza survived the 

artition. í 
5 DIGAMBAR BINGH v. AHMAD BAYEED Kuan P. C ie Pf ws 236 
Presentation—by Attorney — Defect in. 
See Registration Act, section 82, 


717 





e 
Presumption © Denial of ttle. 
See Possession, š 
—— m c Mia. o 
See Mohammedan Law, marriage, 
m — — Custer e 


See Adverse possession. 
-Right of—Interference twith—Lntervention of a space -Whether food defence— e 
Purdah— Observance of. 
Ifa right of privacy is established the fact that space intervenes between the e 
house which invades the privacy and the house, the privacy of which is invaded, 
does not affect that right, and the injured party has a good cause of action to main- 
tain the suit. Kunarji Prem Chand v. Bat Javer,6 Bom. H C R., 143. approved. 
The purdah system is generally observed by both Hindus and Mohammedans m 
these provinces except by thelowest classes. 
JAMIL-UD-DIN 9. ABDUL MAJEED as oon use si 
Privy Council— Decision by when no evidenoe iendered— Decision binding. s. 
See Code of Civil Prosedure, section 11. 
Probate and Administration Act—Ex-parte proceedings under. 
See Letters of Administration. 


Procedure—‘‘ Decree ’’—‘‘ Preliminary deoree’’—‘' Order ” — Correctness of preliminary 
decree can only‘be disputed in appeal trom such decree—Code of Cio™ Procedure, 1908 
(Act F of 1908) section $, sub-sections 8, 14 ; section 97— Dissolution of partnership— 
Partners retaining and using ass&s— Liability to pay interest. 

In a suit for partnership accounts, the Judge declared the partnership dissolved 
and made a reference to the assistant refegpe (1), to enquire who wert the pafMners 
who were entitled to share in the assets and good will of the, partnership business, 
(2) to take an acoount of the dealings of the parties with the assets. This adjudica- 
tion was not appealed from. The assistant referee held the enquiry and reported 
that the appellants had retained subsequent to the dissolution of the partnership 
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Procedure — (concld. ) i PAGE., 


large sums forming part of the assets and had used such sums in their own busi- 
nesa : he also found, adversely to the,contention of the appellants, that certain 
persons were entitled to share as partners in the assets and good will. The Judge 
confirmed this finding and ordered the appellants to ay into court the sums re- 
tained by them with interest from the date of dissolution mpof appeal. 


Held, that the adjudication was a ‘* decree’? as defined by section 2 sub-section 

91 of the ode of Civil Procedure, 1998 : that it was none the less a decree becanse 
parts of it, if they stood alone, would have constituted an “order” ; and that as 
it was a ‘‘ preliminary decree ” within section 97 of the Code, the appellants were 
‘precluded from disputing its correctness upon appeal from the final decree in the 
suit. 

Held farther, that quite apart from fraud or misconduct in the nature of fraud, 
partners who retain assets after dissolution and use them in their own business sre 
liable to account for guch assets with interest. 

AHMED MUSAJI SALBJI v. HASHIM EBRAHDI BALEJI P. C 


Promissory note— Assignment. 

See Assignment. 
-—— Swi by benamidar. 
Bee Benamidar 


Provincial Insolvency Act (IIL of 1907)—section 4 (b) —Coliusive suit, withdratoal of— det 
of insolvency. 

A cellasive suit brought by a debtor and its subsequent withdrawal or com- 
promise of the same with the object of putting*another party in possession of im- 
movable property may ampunt to a transfer of psoperty by the insolvent within 
the meaning of section 4 (b) of the Provinolal Inso)venvy Act. 

PURAN Natu BADHAK v. ATWARGIE .. ve i 


——-— ——— — section 18—Beceiver— Sale before adjudication— 








Effect of. 


Ld 

A decree was passed in favour of the dđeoree-holder The judgment-debtor ap- 
plled to be declared an insolvent A Balie was held in execution of the decree 
and the court ordered that the sale proceeds should be paid to the decree-holder. 
But before the actual payment was made the court appointed an ad interim receiver 
of the’property of the applicant for insolvency, The receiver made an application 
to the effect that the money should not be paid to the decree-holder. Held that 
the sale proceeds having been realised before the jndgment-debtor was declared 
insolvent the receiver could not lay claim to them a -` 

Bapa Das v. SHEO NATH SINGH os Sire se 





— — ~ — ——~ -— lion 81—Secured oredito»—Meaning of— In- 
solvency procsedmgs—Agresmeni appointing oreditor agent for sale of debior’s goods— 
Proceeds to be paid to creditor. bd 
Secured creditpr means a person holding a mortgages, charge or lien upon pro- 

perty ož the debtor or avy part thereof as security for the debt due to him from 

the debtor. 


An agreement was entered into between the appellant, creditor, and respondents, 
debtors, whereby in consideration of a loan advanced by the appellant, the debtors 
appointed him of sole agent for the sale of all the books already published by them 
or tobe published thereafter, which were to be made over to the appellant at 
onos or immediately after publication. The appellant was fo get a certain percent- 
age on the proceeds of the books and the balance was to be paid to the oredit 
of the joint lon account of the debtors. Held that the intention was to confer a, 
security upon the Bank who was therefore a secured creditor. 

ALLAHABAD TRADING AND BANKING CORPORATION v GHULAM MUHAMMAD ee 


seciions $1, $4—Secured crediior—Oode of 
Ciril Procedure, (Aot V of 1908) section 63, ol (2) -Haleable distribution of assets, 
P obtained a decreas for money against Æ from the court of the Munsif. He exe- 
cuted the decree and attached certain moveable property of his jadgment-debtor. 
Subsequently B brought a suit against Ø in the court of the Subordinate Judge and 
obtained an order fur attachment before judgment ofa portion of the same pro- 
perty which Phadsttached. In B'a suit an ez-parts deores was passed against 








540 


434 


859 


521 


E. B asked for action being taken under sectiO®. 63 of the Code of Civil Procedure fi 


after putting his decree intt execution. He consented to the sale being held by the 
Munsif in exesutlon of P's decree and the assets belug remitted to the court of the 


en ee e . =- ae ses -> -onore arue oo no o oaet m 
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Bubordinate Judge for rateable distribution This was done. ¥ theu applied to 
have the ex-parte decree set aside. An order was pessed setting it aside whieh in 
effect made a portion of the money realised by the sale ‘ seeurity’”’ for the savisfao- 
tion of the decree which might ukinfately be passed. 2H then applied to be adjudicat- 
ed an insolvent and the Disttict- Judge stopped the payment of the money for which F 
bad applied. Pand B then applied to the Insolvency Court for payment of their 
money. ‘heir applications were rejected :— Held (1) that P was entitled to rateable 
distribution, the sale in execution of his decree befng neither illegal nor invalid 
having regard to section 63, ol. (2).of the Code of Civil Procedure ; (2) that B was 
a secured creditor within the meaning of sections 3i and J4 of the "Provincial (nsol- 
vency Act, the money set apart for him as a condition precedent to the setting aside 
of the ex-parte decree being a security to him which he might draw out anc appro- 
priate to his own use 
Parsotau Dass E. V. DaviD oes we a 


—— — -— —— - CBO 0n 34—Property attached before order of 
adjudication— Reoeiter— Power of. 

Section 84 of the Provincial Insolvency Act was intended to put the oreditors of 
the insolvent who have not actually attached the property before the date of the 
order of adjudication in as good a position aa a creditor who but for his insolvency 

would have been entitled to a rateable distribution of the assets recovered on execn-* 
tion sale The appellénts filed a suit against the debtors in 1909 and attached 
thelr property before Judgment. Shortly after, the debtors were adjudicated insolv- 
ents and their property was vested in the yeceiver. When the appellants obtain = 
their decree and advertised the property for sale the receiver intervened and claimed 
the attached property as the property ®f the Imsolvents. Ae? that the property 
riot having been sold before the order of adjudication remained the property of the 
judgment-debtor and was available to al! the decree-holders. 

Kasmi Nata v. KANHAIYA LAL SHARMA ee .. 


Seotion 86—List of caine creditor chat- 








aeaaaee 


lenging another's debt — Enquiry inio. 
In a list of debts filed by an insolvent one B was shown as mortgagee of oertain 


property. K who was one of the oreditors challenged the mortgage. The Judge 
rejected the coreditor’s appplication and referred him to a Civil Court. Held, that 
the Judge was bound to enqnire into the validity of the mortgage in insolvenoy 
proceedings. 








KHUSHHALI Ram vo BHOLAR MAL .. s 
eean e ne nn e SECO ST — Lenso by insotit of occupancy hold- 
ing—Yaldity of. 


One 8 was adjudicdted an insolvent on August 1, 1914 upon an application 
made by him on May 8, 1914. Qn April 16, 1914 he granted a lease of certain 
occupancy holding of his in favour of D A oreditor objected to tho lease alleging 


898 


700 


270 


that it was fictitious and the ocenpancy holdings were very valuable. ‘bhe Di-trict . 


Judge annulled the lease applying section 37 of the Provincial Insolvency Act and 
ordered the Receiver to surrender the holdings : 

Held, that the order was wrong, a8 it was the duty of the Receiver as well as 
the court while administering the estate of an insolvent to preserve,any property 
which was of value and that the lease was not vitiated by the provisions of 


section 87. ° 
DESRAJ r. 8aGaAR MAL oe T ies « 1064 

Je hie ata 48—Statement of ‘Receloer— Whe, Whether legal 
evidence. 


Upon certain reports submitted by a receiver of an insolvent’s property the 
court found that he had, before declaration of insolvency, nominally transferred 
certain property to his wite and consequently convicted him nf fraudulent conceal- 
ment and sentenced him to undergo imprisonment, Held that the report of the 
receiver was not legal evidence upon wuieh an order under section 4$ of the Provin- 
oial Insolvency Ast, could be based and the conviction was therefore bad in law. 
Emperor v. Chiraunji. I. L. R , 36 AN., 576, Nathu Mal v. District Judge of Benares, 
J. L. R, 32 All, 547, Exparte Campbell, 15 Q B. D., 213, referred to, 

NAND KISHORE v. SURAJ MAL -~ DA © 


Provincial Small Cause Courts Act (IX of 1887), section £6 - pendix ater ference by 
Hrgh Court—Quesion of limitation—Suit for money adranoed tn payment of goods to 
bo deliver ed— Questions fer enquiry. 
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In a suit for money advanced in payment of goods to be delivered, where no 
time was expressly fixed for delivery,the Judge ought to find whether by reason of 
trade custom or some established usage well understood by the parties, any parti- 
* cular period coald be laid down as the time when thégovds required ought to have 
been delivered; failing this he shonld have fixed some-remsonable time after the 

advance of the money having regard to all the circumstances. 

When it is apparent on the face of the judgment of the court below that the 
court would have done better to efiquire into the facts of a onse and to determine 
it as a whole, including the question of limitation, when fully satisfied as to the 
‘facts, the High Court, in the exercise of its discretion, would not be acting nureason- 
ably in interfering iu the interests of justice. 

Where, therefore, a suit for balance of money advanced ia payment of goods to 
be delivered was dismissed ‘as barred by limitation on the ground that no time 
being fixed for the delivery of the goods the date of payment must be taken to be 
the date for delivery of the goods, held that the court below was wrong and the 
High Court could interfere in revision. ~ 

SHANKER SINGH t, MUSAMMAT REKHA sis es ee 


—— ne ee - ——— —— Section 87—Sinali Cause suit—Suit 
transferred to regular side—Appeal. 

Cértain suits of a Smal] Cause Court nature were filed in the court of a Munsif 
inwested with the powers of a Small Cause Court Judge. The prosent suit, which 
was one of them, was pending when he was succeeded by another Munsif who was 
nat tmfasted witn such powers The latter tragsferred the suit to the regnlar side 
and decided it. Held that the Mansif who tried the case, not having been invested 
with the powers of a Smalé Cause Court Jadge, th® snit seased to be a suit of a 
Small Canse nature and an appeal lay. Shiam Behari Laly Kah, 12 A. L.J, R., 
109, followed. Mangal Sen v. Rup Ohand, I. L R, 13 All, 324, not followed; 
Kamta Prasad v. Mahabal Singh, 6 O, C., 81, Dulal Chandra v. Ram Narain, 1. L, B., 
31 Oal., 1057, Ram í handra v. Ganesh, I L Ry 23 Bom., 282, referred to, 

SARJU PRASAD 9. MAHADEO PANDE ... 2s fee wet Si 

ee = a. -——-—-drtiecle 89—Swi for dissolution of 
partnership — duegation that partnership dissolved—durisdiction, 

‘Where a Judge misapprehends the nature of the plaintiff's claim and the effect 
of Artiols 29 of the Small Uause Courts Act he exercises his jurisdiction with materi- 
al irregularity and High Court has jurisdiction to entertain an application for revi- 








sion. 

The plaintiff in his plaint which he filed in Small Oanse Céurt claimed recovery 
of a cerjain sum of money on partnership account The Judge returned the plaint 
for presentation to the Munsif. Before the Munsif the plaint was amended, the 
plaintiff adding an statement to the effect that the partnership “vas dissolved and 
praying for accounts and in the alternative for dissglution of partnership. Held, 
that the suit was one triable by the Munsit and not by the Small Cause Court. 

INDAR MAL v.°BUDHA >r ar . $ 











Field allotted to different parties. 

The heirs of a tenant for the sake of convenience allotted to each of them a se- 
parate field. One 6f the heirs was compelled to pay the zamindar the rent due for 
the entire tenancy and then bronght a suit in the Small ( ause Court for contribu- 
tion Against the other heirs; Held, that the property did not cease to be joint 
property by allotment of different fields to different parties; Held also that the suit 
being a suit for, contribution by a sharer in joint property in respect of a payment 
made by him oh behalf of other co-sharers, the cognisance of the sult by the Small 
Cause Court was barred. 

Farma BIBI v. HAMIDA BIBI a 


Article 41—Ooniribution — Tenansy— 


—Artioles 41, 48—Money paid for re 
demption by one of several mortgagors—Contribugon—Jurisdiotion. 

A decree was obtained for sale of certain mortgaged property belonging to the 
parties The plaintiffs paid up the decree and brought the present sait for recovery 
of a proportionate part of the decree from the deftndauts in the court of Small 
Causes. Held that the sait in substance being a suit by one of several joint mort- 
gagors {@r contribation in respest of money paid by him for redemption of the 
mortgaged property, the Small Cause Court Wd no jurisdiction to entertain it and 
the fact that the plaintiffs had themselves instituted it in that court gave it no juris- 
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diction. 
‘TALAIMAND SINGH 0. GOBIND BINGAH si ay i les 
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wrong-doers for recovery of money illegally oblained — Coniribution. 

The defendant and one Rasi who were the mukiftar-i-ams of the plaintiff borrow- 
ed money for their own use and. mertgaged the property of their principal signing 
the deed for themselves ond the plaintiff. A suit was brought against the plaintiff, 
the defendant and Razi and was decreed. The plaintiff paid up the decretal amount 
and brought this suit in the Court of Small Cayses for recovery of half the amount 
from the defendant, stating that another suit woulé be-brought against the heirs of 
Eazi for the recovery of the balance. Held that the suit was not one for contri- 
bution and the Small Cause Court had jurisdiction to entertain it. 


Raza Husain v. Hasan Jan eo ses oe a. 682 
Publication Libel — Repetition. 
See Libel. . 


Public Gambling Act (II of 1867), sections 1 and $—‘' Place’’—ZJnterpretation— Spaco en- 

closed by a low wall of loose brioks. á 

Round the sides of a bullock-run in the shape of a semi-circle was raised a low 
wal] of loose bricks and within the shelter of this low brick*wall gambling took 
place. The Magistrate acquitted the accused holding that the gambling had not 
Occurred at any ‘ place’ within the meaning of the Public Gambling Act. 

Held, that the spot where the gambling had occurred was a ‘place’ within the 
meaning of the Act, King-Emperor v. Fattoo Mahomed Sher Mahomed, L. L.R, 37 , 
Bom., 651, followed 


EMPEROR v, MIAN DIN a ass oes .. eSa 1076 
Pnblie servant— Erose Inspector, $ 

See Penal Code, Seation 332, s 
Public purpose. . 

See Contract. 
Purdah—Obserration of —Cusiom. 

See Privacy. ¢ 


Rallway— Goods consigned — Shortage in weight — Liability of the Company to weigh— Risk 

Nois—Lability of consignee. 

A consignment of eleven tins of ghee was sent to the plaintiff at Bareilly on the 
defendant railway. The sender signed a Risk Note form A, covenanting to hold 
the railway harmless and free from all responsibility for the loss arising on account 
of the condition in which the goods were sent. When the plaintiff went to take deli 
very of the gues he found thas one of the ting had been eut open and five others were 
leaking and he refused to take delivery unless the Company welghed the goods in 
hia presence and made,a note of the shortage in weight on the back of the receipt 
The Company’s servants did not allow him to do this. the goods deteriorated and 
the Company sold them by auctio for Rs 56. The plaintiff bronght this suit for 
damages. Held that the Company’s servants were bound to offer to the consignee 
reasonable facilities for weighing the goods on the spot. : è 


Held also that the Risk Note was only an indemnity signed by the consignor for 
the benefit of theCompany and sould not affect the rights of the consignee who 
was entitled to receive the consignment as ordered by him. 
THE ROW:LEHAND AXD KUMAON RAILWAY v. ISMAIL KHAN s; . 417 


Railways Act (IX of 1887), seotion 75— Passenger's luggage— Loss of—Insurance, n 

‘Dhe plaintiff who was a passenger on the defendant Railway booked three pack. 
ages from Howrah to Khurja. One of them contained silver and silk articles 
which are mentioned in the second Schedule of the Act as articles wich must 
declare them be declared, but the plaintiff did not do so. The peckages was lost and 
the plaintiff brought this suit for damages. Held that passenger’s luggage was a 
package within the meaning of section 75 of the Railways’ Act andthe Railway Co. 
was not liable for the loss of plaintiff’s package 

Hast Inpian Rarnwaye M. K. Ror oe se .. 668 
Rateable Distribution. 

See Provincial Insolvency Act,,Seetion 31. 
Receiver—Statement of— Whether evidence 

See Provinoial Insolvency Act, section 43. e ° 
Registration—.Compromise by Hindu father—Pamily setilement. | 

Ses Hindu Law—Joint Family. 
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Registration Act (XVI of rg08), section 17—Application of compromise filed in kevenue 
Court-—Necesstty for registration. 

See Code of Civil Procedure O. 28, r 8. 

— 7 ——sbolions 38, 33, $4, 3E and-87—Regisivation—Validity— 
Jurisdiotion of registering officer—Presentation—Power of attorney—Morigage deed 
presented oy general attorney of the mortgagee—Atiendance of executunts at registration 
— Defeot in procedure 
A registrar has no jurisdiction to register a document unless he is moved to do 

so by a person who has executed or claims under it, or by an agent of such person, 
representative or assign, duly authorised by a power-of-attorney executed and au- 
thentieated in a manner prescribed in section 38 of that Act. Where a deed is 
presented for registration by & person holding a power-of-attorney which is not 
executed and registered in sccordance with law, the presentation is not a valid 
presentation and the admission of the exeeutants that they have executed it does 
not give the registrar any jurisdiction to register it. 


Held, also that the omission of the registering officer to notice that the power- 
of-attorney under which the agent had presented the mortgage deed for registra- 
tion had not been executed or authenticated in accordance with section 33 of that 
Act, could not be regarded as a defect in procedure only within the meaning of Beo- 
tion 87 of the Act Mujibunnissa v Abdul Rahim, L. R, 28 I. A., 16, followed ; 
Ishri Prasad v Baijnath, I. L. E , 28 Allg 707, approved. e 

JAMBU PRASAD v, MUHAMMAD NAWAB AFTAB ALI KHAN P. C. 
Relief—Omstssion to claim. 

See Udde of Civil Procedure, Order IL, rule 2° 





Resistence to search. b e 
See Penal Code, section 165. 
Res judicata. : 
See Code of Civil Procedure section 11. 
———— —— Civil and Revenue Court—Decree of Revenue Court for rent-—Suit for decla- 


ration—Agra Tenancy Act (11 of 1901), seotion 79— Dispossessron by landlord— Bighi— 

Bemiedy losta 

A Revenue Court has no jurisdiction to entertain a claim between rival claim- 
ants to atenancy. A decree for rent therefore does not operate’as a bar to the 
maintenance of a suit for declaration of right to a tenancy against a rival claimant. 

Where a Zemindar lets land to the plaintiff and afterwards lets it to a third party 
who dispossesses the lessee, held that the dispossession must be deemed to be a dis- 
possession by the landlord and a suit for possession must be bfought in the Reve- 
nue Court within six months of dispossession. Sukkai v. Ram Prasad, 71. C., 486, 
referred to. 

Held also that if a plaintiff allows his remedy to be barred he foses his right to 
tho tenancy. Dalip Ram v. Deoki Rai, 1 L. K., 21 AlL, 204, followed. 

BALBHADDAR CHAUBE v. SomaRu Rar es see 


——— —— Intonsisient densions—Later to prevail—Execution proceedings. 

On an application for execution of a decree for costs being made the respondents 
objected that they were not liable as they were only brought upon the record as pro 
forma defendants. The decree-holders admitted the correctness of the objections and 
a compromise was filed by which the respondents were declared not to be liable for 
payment of cosis under the decree. The successor-in-title of the decree-holder 
again*applied for execution against the respondents. The respondents objected but 


their objections were dismissed for default and a sume of money belonging to ` 


them which was in court was paid overto the decree-holder. Ona subsequent 
application for execution being made the respondents again objected. Held that 
the latter of the two inconsistent decisions was binding upon the parties and the 
objections were barred by the principle of res judicata. 

DamBak SINGH v. MUNAWAB ALI SHAN oe . sis u 


—— Landigri and ienani—Decison of RePenne Court, 
Bee Agra Tenancy Act Seotion 95, 
———~—-— — Execution procesdings— Failure of judgment-debior to raise objections— 

Code of Civil Procedure (Act V of 1908), section 11, ezp) d. 

The provisions of the Code of Civil Procedure as to res judicata are not expressly 
made applicable to‘exeoution proceedings. Were a judgment-debtor did not take 
exception to the amount set forth as being due on the decree in an application for 
execution, held that he was not prevented by the rule of res judicata from afters 
wards raising the question. 

KALYAN SINGH v. JAGAN PRASAD + e e we ve 
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Res judicata—(concld. ) Pacz. 
———-—~Ereeulion of decree—Inte preiation of “future interesi! !— Faure of 


judg ment-debtor to rase objection against the inclusion of interesi on costs in a former 

application for execution. oe 

A judgment-debtor who eputs forward objections in the exeoutfon department is 
not always bound to put forward all possible objections once and for all. Ifhe 
does not do so matters which he has omitted arc not always tobe treated as Res 
judicaia against him. Unless a particular objection has been raised and decided 
the matter is not Res judicata against the judgment-debtor by reason of the fact that 
he had a previous opportunity of raising the question but did not do so. 

KALAN BINGH t. JAGAN PRASAD A se x si 
———— ——— Finality of execution proceedings—Suit to declare that a particular judg- 

meni-debior is no party to a decree, held to bo incompetent Code of Civil Procedure, 

(Act XIF of 1888), sections, 18, 244. 

A mortgage suit was decreed against A. B. and C. in 1887 and the decree made 
absolute in .906. In 1901 O. obtained an order under section 168 of the Code of 
Civil rrocedure to set aside the decree on the ground of insufficient service on him. 
The suit was retried. A and B were not allowed to appear, but in 1902 a fresh dec- 
ree was passed against A. B.andC. In 1906 an application was made to execute 
this decree. B objected, but his objections were disallowed and the decree was» 
made absoiute. B appealed to the High Court but unsuccessfully He then sued 
for a declaration that the decrees of 190% was not binding on him, on grounds which 


162° 


were identica] with those which he had tgken in the exeeutior. proceedings. Hea, 
ad . 


that the suit was barred by the rule of res judicata. 
RaswaNt Prasan Panve v. Ram RÊraN GR PNN 


--— Revenue Court deciding question of title. 
See Agra Tenancy Act Section 4. ° 


Restraint of trade—dgreemeni not to hold a market. 

See Contract Act Section 27- 

Revenue Sale in Bongal— Specification of Property in Notification of sale—Ljmal (residu- 
ary) Share—Bengal Land Revenue Sales Act, 1859 (set XT of 1859) sections 6, 10, 1r 
and 33 —Code of Civil Procedure— Leave to withdraw suit. 

In & notification of sale for arrears of revenue under Act XI of 1859, the specifi- 
cation of the property must be sufficiently definite and clear to induce likely buyers 
to appear and bid at the sale, The particulars should be sufficient in themselves, 
without reference to the Collestor’s office, to inform purchasers what they arein- 


vited to bid for. p 
ln a large zemiudnri numerous separate accounts had been opened under sections 10 


and 1! of Act XI of 1859. The residue, for which uo such account had been opened, 
fell into arrears and was putup for sale. In the sale notifivation the property to be 


ee 





937 


sold war described as ‘“‘ [jmali share which canuot be specified, excludjng the sepa- 


rate accounts.’? A list of these acconnts, 148 in namber, followed. 

Held, that having regard to all the cireumstances the notificatipn did not eomp- 
ly with the law, and their Lordships, finding on the facts that the plaintiffs had 
sustained substantial injury in consequence, the Bale was set aside e 

Gase in which Privy Council allowed the suit to be withdrawn, with liberty to 

J 


ing a fresh suit. 
ar ore: BIR RAVANESHWAR PRASAD “INGH ë, BAIJNATH KAM GOENEA P. Q.. 
Rovision— Case under section r10 Cr. P. C. 
See Criminal Procedure Code section 210. 
Bee Criminal Procedure Code *eetion 110. 
wrong decision on a question of law -whether a ground for. 
The High Court cannot interfere in®revision with an appellate order of a Dls- 
triot Judge on the ground that he has wrongly decided a question oblaw. 


MAHABIR BAHU 2, BHIRGU Ral 


Revlew-—Stfficient Cause. 
See Civil Procedure Code Order 47, Rule 1. . . 
~% 


Right of suit—Morigage by irustees, 
Sge Limitation, Act Section 10. ° 


601 


381 
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Right of usar— License to uso land of another, coupled with grant— Revocation of Reense— 
Easements Act (F of 1888), seotion 60> g 
: Where a license coupled with a transfer of propergy is granted the transferee of 
the licensor is entitled te revoke such license. 


The law on the subject is the Same after the passing of kate 7 of 1882; Food v. 
Leadbitter, 1 M. and W., 888, followed Prosoma Coomar Singha v, Bary Coomas 
Ghose, I. L. R., 16 Cal., 040, referred to, 

PARTAP SINGH v. Dau% SINGH ee AP s we 886 
Risk Note — goods consigned under—Liability of Railway. 

See Railway. 

Sapinda—Grandfaiher’s great grandson. 
See Hindu Law Succession. » 
Sanction— Conviction without. 

See Criminal Procedure Code Seation 537. 
—— ~ Second application for. 

See Oriminal Procedure Code Section 637. . 
Search warrant —Legality. : 

See Oriminal Procedure Code Section 165. 

Second Appeal—Finding on. e F 

See Pre-emption ° ` 
m —— Finding on question of widows asseni. 

See Hindu Law— Mortgage by widow. 


Second trial— Whether first a bar. 

See Criminal ProcedureCode, Section 403. s 
Secured Creditor—who is. 

See Provincial Insolvency Act Sestion 31. 


Service tenure—Zight io possesson—tenure not admitied, 
See Agra Tenancy Act Section 22. e 

Specific Relief Act (I of 1877) sections 16, 16—Contract to sell whole house by one of two 
owners— Other sharer refusing to sell—Specijid performance. 


One of two brothers agreed to sell a whole house belonging to both of them to’ 
the plaintiff The second brother refusedto sell and the plaintiff brought a suit: 
for specific performance of the contract. The court below gave him a decree for 
possession of half the house on his paylug half the consideration agreed upon. 
Held that the plaintiff could plead that his: contract was an indivisible contract for 
purchase, of the whole house but he was also entitled to a deoree for possession 
of half the house on payment of the entire gonbideration, 











Maumup ALLv. Yawar BEG si ae vee 789 

— — — Section 48—Property in passession of Court of Wards for 
rightful ouner—Suit for deolaration— Practice — Whether Court of Wards a necessary 
party. 


. On the death of a Mahant several persons laid'olaim tothe Mahantship. The 
-*Court of Wards took possession of the estate and declined to hand it over to any 
one until some one should establish his right to the Mahantship. Ina suit fora 
declaration of right brought by the plaintiff, held that the Court of Wards was not 
& necessary party 
Heli algo that the possession of the Court of Wards being possession for the 
rightful owner the suit for declaration only ‘fj ‘5 the right ef the plaintiff was not 
barred by the provisions of section 42 of the Syecific Rellef Act. x 
Goswami Raftchorlalji v. Sri Girdharilalji, 1. N. B., 20 Al., 129, Ee i 
JAGANNATH @IR v. Tinauna NAND e vo. 252 


Stamp Act (II of 1899), Section 4—Gift in favour of brother— Another deed by donor in 

favour of donee—Setilement. 

One T executed a deed of gift of his entire priyperty in favour of his brother 8. 
S executed another de8d by which he promised tè pay his brother all the money 
which he required for his expenses. There-was a clause limiting the right of T to 
spend more than a given amount, Certain property. Was charged with the amount 
payable to T. The first deed was written on a stamp paper of the value of Rs, 1135, 
while the 8ther on # paper of the value of Rep 16. Heldthat the two documents 
were part of the same transgction and amounted to a settlement within the meaning 
of section 4 of the Stamp. Act, and the stamp duty paid was aie . 

In THE MATTER OF SUMESHUR Darr F. B. oe se oe 885 
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Stamp Act (II of 1899)—(concld. Page. 


— m Section 4—Deed of partition —Fuli duty paid—Subsequent deed 
affirming the first deed but making some minor alterations and readjustinonts—Duty 
payable. a 
Two brothers executed an instrument setting forth a family arrangement re- 

garding their jat property and fall duty payable on an instrament of partition was 
paid on thatfdocument. Shortly after, the two brothers executed another 
instrument which provided inter alia that the original deed of partition shoald 
remain in force after certain alterations made in the subsequent deed and the 
two deeds were to be equally binding. 


Held, that the intention of the contracting parties was that the settlement of 
eertain monies and properties covered by the previous deed should be readjusted, no 
new property was introduced into the subsequent deed ‘and both the deeds were 
contingent upon coming to pass of other events which were at the tima of the exe- 
cution of the deeds events in the future. The two deeds werd to form and to 
be regarded as one deed and an ad valorem duty was not chargeable on the second 
degd which was chargeable with a duty of Rupee one only. z 

The Stamp Act is a fiscal enactment and its provisions should be construed in 
favour of the subject. 

In THE Marrre OF SHAMBHU DAYAL F. B. my oe wee æ 





Collector. ° < 
Stamp RevERENOE F. B. wea as sad és 


~- Art, 55, Soh. I, Stamp dut@—Belease. 

Where two persons do not claim property a8 co-owners of each other, but, in 
order to avoid litigation, agree to give up each in favour of the other certain pro- 
perty which he or she claims to be his or her particular in full, held that the instru- 
ment was a release and should be stamped accordingly. °. 

JIBAN KUAR v. GoBIND Das F. B. R 
Statute—Change in—dpplioat 

See Limitation Act 1908. 

Sub-Divisfonal Magistrate Powers to bind accused. 

See Criminal Proceduge Code Section 166. : 
Subrogation®-Prority—Contribution—Transfer of Property Act (IV of 188%), Section 
88— Charge. ° 

Three mortgages were created over the same property in 1880, 1889, and 1891 
respectively ;the property was joint family property Subsequently the mortga- 
gors partitioned it, and several* mahals were formed. The mortgagee of 1880 
brought a suit on his mortgage, and obtained a decree for sale. The Share of one 
of the mortgagors was sold andthe mortgage was discharged in 1907, That morte 
gagor obtained a decree for contribution against his oo-mortgagors. In the mean- 
time the two later mortgages were discharged by the plaintiffs. They brought a suit 
for contribution and claimed a charge under section 82, Transfer of Property Act 
against the mortgagor who had paid off the mortgage of 1880. s 

Held, that the plaintiffs were not entitled to any such charge, because the charge 
acquired by the mortgagor whose property had satisfied the mortgage of 1880, tobk 
priority, and the mortgagoms who had satisfied the later mortgages were puisne to 
him. 

Kasur Raw v Het Since see ae sti rd 
Succession Act Section 3. 

Bee Will. 

———~— Sufficient Catse—Limitation— Extention, 

See Limitation Act Section 5, e 
Suit for—Enkanocd rent. ° 

See Declaration 85. 7 
Sult—Judg ment on. . 

See Civil Prosedure Code Order 45, Rule 15. 


Sureties— Fitness of— Magistrate calling Rgjjce repori— Admissibility infevidence. * 

A person who was called upon to furnish security tendered certain persons as 
sureties. The Magistrate directed the Tehsildar and the Police Sub-Inspector to re- 
port whether these persons were fit and proper persons to act as sureties, Tho 


—_—— 





see 
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Sureties—(concld.) Í Paas, 


Tehsildar reported in the affirmative but the Sub-Inspestor in the negative. The 
Magistrate acting upon the Police report rejected the sureties. Held the Police 
report was not admissible as evidence and the Magistrate was bound to record the 
evidence of the fitness ot unfitness of the sureties himbelf, 

ZORAWAR 0. EMPEROR... ei ise ars ve ais 
TLarias— Placed by consent— Right. 

See Absolute hight, 


» 
Trade Mark—Infringement—Adcertisememt by— Cause of action—Sult in place tohere 
advertisement published. 

The defendant, a resident of Gaya, published advertisements and distributed 
hand-bills at Muttra in the Agra Judgeship advertising his medicine known as ‘ Asli 
Sudha Sindhu’. The plaintif alleged that ‘Sudha Sindhu’ was his registered 
trade-mark and he brought this suit for injunction in the court at Muttra for da- 
mages. Held that a teade mark could be infringed by meana of advertisements and 
the cause of action arose partly at Muttra und the suit was maintainable there. 
Joy v Ladler, 40 Ch. D,,«649, Bourne v. Swan and Edgar, [1903] 1 Ch. D., 211 
Reddaway v. Banham, [1896] A. O., 199, referred to, 

KEESHTRAPAL SHARMA t. PANORAM SINGH VARMA 


—— Transfer of Property Act (IV of 1882) Section 6 (a)—Relinguishment of 
À ; 


reverstonary right, whether valid— Family arrangement. 

“Vhere a claim to certain property is put forward by one person as hair and that 
claim isdenied by another, and the dispak is settled by means of document where- 
under theformer give up a major portion of tite property in absolute right to the 
latter in consideration of cash and other property, Acid that this constituted a 
family arrangement ond that there was no transfer of an expectancy within the 
meaning of seation 6, Clause (a) of the Transfer of Property Act 

BARATI LAL v. SALIK BAM ni are a es ee 
Transfer of Property (IV of 1882), section 6—Chanos of heir appareni—Contract not 

to claim inheritances. e 

There is nothing illegal in a person, for good consideration, contracting not to 
claim in the eent of his becoming entitled to inherit onthe decenze of a living 
person. 

MOHAMMAD HASHMAT Aut co. KANIZ FATIMA ts as 

Revision for trading contract. 

See Contract Sale. 


— ee MMMM Section §4—Oonditional proiise to pay rice — 

Condiiipn not opposed to public policy. 

Where a deed purporting to be a sale-deed contained a stipplation that the 
price should be paid within that time, that if possession was not obtained, then 
the payment of the price should be postponed, and fumher that in the event of the 
vendee not getting the property, the price should not be paid at all, held that the 
trangaction amourted to a sale within section 54 of the Transfer of Property Act, 
and the condition postponing the payment of the Consideration was not contrary 


s bo publie policy. 


KAULESHAR PRASAD MISRA t. ABADI BIBI sis ads a an 


So ere erm — Section §9 — Attestation of mortgage deed. 
Bee Parda-nashin lady. 
————~—-—Section 78—Repairs—New consiructions ~ Adding 
to the saleable value of the properig — Whether reasonable. ° 
A claim made py a morigagee for money spent in making improvements cannot 
be allowed unles® it comes within the provisions of section 72 of the Transfer of 
Property Act. druchalla v. Sithayi, 1. L. R., 19 Mad., 127 ;Sammov. Abdul Wahid, 
[1888] A. W. N., 208, followed. 


Useufructuary Mortgage—(conid. ) 

The plaintiff mortgaged his house to the defendafit for Rg 460. While it was in 
the possession of the mortgagee a kuicha room fell down and the latter built a pukka 
room in place of it and also built a second storey. Ina anit for redemption the 
mortgagee claimed the amount spent in improvements Which, he sald, added to the 
saleable valne of the Pouse. Held, that the mortgagee was entitled to the amount 
spent in building the ground floor as expenses @groperly incurred for the preserva- 
tion of the property. Held adso, that building a second storey altered the character 
of the house and having been made without the mortgagor’s consent and not being 
nevessnry for the preservation of the property, the morttages was not entitled to 








ee ll me ae tne 


469 


687 


114] 


110 


824 


‘ 
VOL, XIII] INDEX I 


109 


Transfer of Property Act—(concla. ) Paar. 


the money spent on it. Rahamatullah v. Yusuf A, 10 A. L. J, R., 124, Shepherd v, 
Jones, 31 Ch. D , 469, discussed. 

Ropan Sines v. CHAMPA LAL . 
ee mam me tt ae mation e OO LON 8S, 
See Subrogation. ° 


< ma aiaiai m Iuta 90 — Prayer for simple money deoree— Re- 
fused in original suit— Whether fraud. 

See Fraud. 
ee e i a ma e Section 96—Integrity of morigage breaking up— 
+ Morigagor allowed to redeon part. 

F executed a mortgage. one of the terms of which was that the mortgagor could 
redeem either the whole or any portion of the mortgaged property. The mortgagor 
died leaving four sets of heirs who were entitled to a fourth share each of the mort- 
gaged property. Under an arbitration award one set of heirs was allotted certain 
property which did not amount toa fourth share and sued for redemption of that 
property, The court gave him a decree for redemption of a one-fourth share. The 
plajntiff, who was only entitled to a fourth share, paid three-féurths of the mort- 
gage money and applied for mutation of names. The other sets of heirs objected 
and the application was dismissed. The plaintiff brought this suit for posses! 
sion of the three-fourths share, The courts below dismissed the suit holding 
that the plaintiff was net entitled to redeem move than his share Held that tha 
integrity of the mortgage had not been broken up by reason of the redemption of a 
quarter share by another set of heira, and the plaintiff being a peraon interested&in, 
tbe mortgaged property, and having paiite the mortgageea what remained dife to 
them, was entitled to the possession of the property, and the defendants could not be 
allowed to defeat the plaintifi’s charge by keeping him ont of Possession. 

BHAFAAT-ULLAH v. IZZAT-ULLAH a os aay “so 
—_— OS MM MiiiŘ{ Seotion 89—Sale held in contravention of provi- 

sions confirmed— Legality of sale— Code of Civil Procedure (dot V of 1908), Order 

XXXIV, rule 14--Morigage—Suit for rédempiion by grandsons and great grandsons 

of mortgagor—Plaintif[s not parties to sale—Hindu Law—Mitakshara—Jgint family 

A sale held in contravention of section 99 of the Transfer of Property Act is not 
a nullity and can be set aside at the instance of a party interested only before con- 
firmation. 

If the equity of redemption is soldin execution of a simple money decree and 
ja purchased either by a third party or by the mortgagee, with the leave of the 
court, and the gale is neither avoided nor set aside, the equity of redemption is 
transferred irom those persons who previously held it into the hands of the pur- 
Shaner and aright of redemption is not left in the mortgagor or his represdnta- 

ives. . 


Tara Chand v. Imdad Husain, I.eL. R. 18 AU., 825, Muhammad Abdul Rashid Khan 
v. Dilsukh Rai, I. L. R, 27 AN., 517, Madan Makundlal v. Jamna, 2A. L. J. R. 123, 
Mang Prasad v, Pati Ram, |! A. L.J. R., 360, approved. Jhabbalal v Ohajiju Mal, 4, 
A. L. J. R., 787, Sardar Singh v. Ratanlal, 12 A. L. J. R., 855, Sikdar v. Beharilal, I. 
L. R., 25 Cal, 61, referred to. 

Lat BAHADUR SINGH v. ABHARAN SINGH F. B. zs sae a 


tr a — — Bttion 108. s 
See Benamı Transactions, 

Usutructuary Mortgage of Zamindari including Sir—N. W. P. Rent 4ot (XII of 1881)*- 
Agra Tenancy dot (Ll of $901), section 10, cl 18—Hx-propristary tenant—Right of 
morigagee not affested— General Clauses Aot (Local), section 6, cl. 8. R 
A Zamindar made a usufructuary mortgage ofa portion of his zaminffari includ- 

ing sir in 1896. In19 7 a portion of the same zamindari was sold by auction. The 

auction-purchasers got rent assessed on the portion purchased by them and in i912 
they ejected the zamindar himself from that share. A suit was then brought to 
eject the mortgagees from two of the plots. Held that the mortgagees could not be 
ejected inasmuch as the usufructuary mortgage having been made before the Agra 

Tenancy Act the zamindar had ngt become an ex-proprietary tenant in respect of 

his Str, and the new Act could affect the mortgagees’ rights. 

BHAGWANA v. BHAGWAN Das see one 


—— Second morigage of ame property—Consolidati8n—CovenBnt to 
pay second tnorigage jirst—Suit on second morigage barred by limtiation, effect of. 
A second mortgage was madein favour of a person in whose favour a usufruc- 
tuary mortgage had been previously mads of the same property and the covenant in 
the second bond provided that the money due under that bond should be paid first 
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Usufructuary Mortgage—(concld ) i Pies. 
and then the money due under the previous bond. The representatives of the 
mortgagor brought a suit for redemption of the first mortgage only. It appeared 
that at the date of the suit for redemption, if the second bond which was a simple 
+ mortgage had heen sneg upon, the suit would be barred by limitation Held that 
the representatives of the mortgagor were entitled to get possession of the propurty 
mortgaged by paying the money due on the first mortgage only. 
Kesar KUNWAR 0. Kasai kum . at oes ovo .. 889 


Uncertified .payment— Consideration. 
Bee Code of Civil Procedure Order 21, Rule 2. 
‘Value—dppellant hating a right to part. , 
See Civil Procedure Code, Order 9, Rule 18. 
——-— Valuation of suši. é 
Bee Code of Civil Procedure Order 21, Rule 63, 
Waste water—Use of , 
See Water Works Act Section 46, 


Water Channal - Closing oh— Power to direst opening another. 
See Easement, 


Water Works Act, (I of 1891) section 46—Waste tcater— Used tor gardeniug— Offence. 
Water supplied by a Municipality for house-hold purposes when once used becomes 
waste water which may be used for gardening purposes. . g 
The applioant’s garden was found well watered but the pucca channel from the 
well foghe garden was found to be dry and full of leaves, Held that the oiroum- 
at@uces Were not sufficient to base a conviction.* 
BITAL PRASAD QHOSH v. EMPEROR. a sae ae an 
Will—Construction—Absolufe gift—Heeoutory gifi orer—Indian Succession Act (X of 
1868), section 3 
The Will of.a Parsee testator provided thkt his two sons Pallonjiand Jehangirji 
“ are proprietors, half and half alike, and in equal (shares)’”’ of his whole estate ; that 
Palionji, the elder, being in a confused state of hind Jehangirji, the younger, was to 
manage the estate and *' both the heirs are to equally enjoy half and half alike of 
the whole estates ’; that if Pallonji, who had then no male issue, ‘f gets a male 
issue, balf of the estate la to be made over to him, on his attaining (his) fuli age’’; 
That “if my son Pallonji does not geta son, my son Jebangirji is to give sway his 
gon a8 Pallorji’s Palak (or his adopted son). All the clauses of this Will are appli- 
cable to the said adopted (son). Ifa son be born by the body of Pallonji he (shal) 
on his attaining (bis) full age he tbe owner of half share in theavhole of the estate ”’ 
The testator’s two sons survived him, and after the death of Pallonji, intesPate and 
without ‘issue (male), Jehangir’s son, as the Palak or adopted son of Pallonji, 
claimed that he was entitled under the Will to succeed to the half share of Pallonji. 
Held that one half of the estate conveyed by the testator vested in Pallonji a more 
testatovis ; thet the destination over toason who shéuld take upon attaining 21 
years of age appegred to be language appropriate to the events of the death of 
Palldnji during the lifetime of the testator and of his having left a son the situation 
* , also being provided for of that son being at that period of time under 21 ; and that 
e when Pallonji himself survived the testator there were no words in the Will sufficient 
to out down the right of Pailonji to one half of the estate to a tenanoy for life there- 
in, or for a less period ; 
Held. also, that even assuming that there was an executory bequest to the Palak 
son, the bequest was void under section 3 of the Indian Suagession Act (No. X of 


546 


1865 

Oeics DavaBHoy v. KarkHusHRU Kavasua P. C Jes E a. 217 
——-— Consiruction— Bequest in favour of two brothers—Legatees to take in equal shares 

— Tenancy in common or joint tenancy. 

A Hindu testator made a will authorising his wife to make an adoption and in 
case she failed to do so before her death the property was to go to his two brothers 
“In equal shares.” Meld that the brothers took as tenants in common and not as 
joint tenants. Gopi v Jaldhara. I. L. R.,.88 All., 41, followed ;Mankamna Kuar v. 
Bathishan Das, I L. R., 28 AN., 38, distinguished. ° 

“Farm Prasad v. BSUKEDEYI KUAR i Ai ay -. 263 
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RATEABLE DISTRIBUTION OF MONEY DEPOSITED 
_‘ BY A JUDGMENT-DEBTOR TO SET ASIDE A 


COURT SALE. 


Order 21, Rule 89 & Séction 73, Civil Procedure Code. .e 

The decision of the Calcutta “High Court in 18 Calcutta Law 
Journal 144 (t) is more than of a passing interest and it becomes 
necessary to determine the extent of its accuracy. Their Lord- 
ships have held that money deposited by a judgment-debtor, 
under order 21, rule 89, to set aside a court sale could rtot be 


rateably distributed but should be paid only to that decree- 


holder whocbrought the property to sale. Their Lordships admit 
that sectign 73 is wide enough to include such a deposit; but 
they observe that rule 89 specifically says “for payment to 
the decree-holder™, as in section 310 A of the old Code, and 
follows Roshun Lall v. Ram Lall and the case which that deci- 


sion follows, . 


To the same effect is an observation of the Bombay High 
Court, in a recent case Ganesh v. Vithal, 15 Bom. Law, Reporter 
244, where the decree-holder who brought the properties to, 
sale contended that the judgment-debtor should deposit .the 
decretal amounts of all persons who have applied for rwteable 
distribution. To negative that contention, their Lordships 
relied on the’ wording of rule 89 and said that the person solely 


„entitled to the entire deposit is the person who brought 


the properties to sale ant therefore nothing more. need be 
deposited than would go to satisfy his decree and, followed 


Roshun Lall v. Ram Lall, 30 Cal.,%262 and the cases which that 


(1) Harai Saha v, Fatslor Rahman, 
XIII I R 


+ 
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2 | RATEABLE DISTRIBUTION 


decision follows, namely, Dasya v. Dasya, 1 Cal. W. Notes, 195 
and Behari v. Gopal, 1 Cal. W. Notes, 695. 7 


In those cases, it was held undef the Code of .1882, that 
money deposited by a judgment-debtor, under section 310 A, 
to set aside a court sale could not be rateably distributed; the 
ground of the decision being that the deposit was not assets 
coming within the four corners of section 295, not being 
assets “realised bf sale or otherwise in execution of a decree.” 
The deposit was treated, in fact, as a mere voluntary pay- 
ment by the judgment-debtor for satisfying that particular 
decree. 7 

The principle of rateable distribution was for the first time 
introduced by the Code of°1882. Under section 270 of the Code 
- of 1859, the creditor who first attached the property had a prior 
claim to have hig decree satisfied owt of the sale proceeds to the 
exclusion of the other creditors. The legislature saw that the 
section worked a real hardship and so that section gave room 
to section 295 of the Code of 3882. “The object of that 
section (295) is two-fold. The first object is to prevent un- 
necessary multiplicity of execution proceedings, to obviate, 
in a case where there are many decree-holders, each’ competent 
to execute his decree by attachment and sale of a articular 
property, the necessity of each and every one separately selling 
that property. The other object is to secure an equitable 
administration of the property by placing all the decree-holders 
in the position I have described upon the same footing and: 
making the property rateably divisible, among them instead of 
allowing one to exclude all the others merely because he hap- 
epened to be the first who had attached and sold the property.’ 
(1).> To these two objects stated by Strathey, Chief Justice, I 
would“add a third “to prevent a dead-lock.”” 1 shall assume 
for a moment that section 295 did not find a place in the Code 
of 1882 and see what would be the effect of secticn 210 of the 
Code of 1859 not finding a~ place in it either. The order of. 
attachment by beat of drum or other customary mode and by 
affixing a gopy of the order would set the other decree-holders by 


their ears and attachment would follow attachment, the same 
(1) Bithal Doss v. Nandkishore, 23 All., 106, at page, 110. 
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property being attached over and over again. Then the order 
for sale follows upon each and every one of the attachments, In 
each proclamation of sale the court should specify under ‘section 
287 (Order 21, Rule 66,° clauses C. & E.) the other subsisting at- 
tachments which the property is subject to. He will bea bold 
purchaser indeed who would buy a property subject to, say, 
half a dozen attachments. Even supposing a purchaser is 
found, how much would each sale fetch? Incase a sale is set 
aside, how much would the judgment-debtor have to pay to set 
aside the sale under one attachment? Really, not the sum total 
of the amount the property would fetch at a single sale in 
execution of all the decrees. We may safely take it that the 
property subject, as it is, to so many attachments could not be 
sold. To prevent this dead-lock arising, the legislature enacted e 


section 295, By that section, the legislature said to all tHe., 


decree-holders, do not wramgle amongst yourgelves and play a 
dog in the manger policy. I shall sell the property once for all 
on behalf of all of you in the name of one decree-holder and 
distribute whatever amount thé property fetches. That seems 
to me to be the true meaning of section 295. Now, holding one 
decree-holder alone is entitled to swallow up the whole amount 
in case the sale is set aside by the judgment-debtor, under 
section 330 A, is a Breach of the promise by tke court. And I 
would add, the court is estopped from denying rateable distri- 
bution to the other decree-holders, Next, we come to section 
73 of the present Code. Section 73 is old section 295 in addition 
to something else. “Assets not realised by sale or "otherwise * 
in execution of a decree” were not liable to rateable distribution” 
under section 295 (O. C.) Under that- section, voluntary pay- 
ments by a judgment-debtor did not come within its ambity 
that section only applying to involuntary payments made under 
the coercive process of the law. The effect of the clfange in 
the wording of section 73 into “ where assets are held by a 
court”, is to render all those assets, hitherto not liable, available 
for rateable distribution. In short under the pre$ent section, 
all assets held by a court, whatever may be the manner in which 
the court came to hold the assets, whether the payment is 
voluntary by the judgment-debtor or involuntary by the coercive 
process of the law or made by a third person to the credit of the 
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judgment-debtor and so held by the court (!) are available for 
rateable distribution. It is enough to attract the operation of 
this section that the assets belong to,the judgment-debtor and 
are held by a court. Money voluntarily *paid into court by a 
judgment-debtor under arrest, in satisfaction of a decree against 
him, (8) money paid into court by a judgment-debtor before 
sale by the court of the property attached (8) sale proceeds of 
property attached in execution of a decree sold by the judgment- 
debtor privately and paid into court by the purchaser (4) were not 
liable to rateable distribution under the old Code; the ground 
of the decision *being that realised in execution meant realised 
by the sale by the court of the property of the judgment-debtor 
(s). There is no doubt, under the present Code, all these assets 
are liable to rateable distribution. Money paid into court by 
an auction purchaser is liable tb distribution under both the 
Codes. Money deposited by a judfment-debtor under section 
310 A of the Code was not liable. In every case, we see assets 
of a judgment-debtor in the hands, of a court are liable to distri- 
bution under the new Code and it seems to be a little illogical 
and out of harmony to say that, under the new Code, money 
deposited by a judgment-debtor is not liable to distribution. It 
is impossible to draw any distinction between the deposit in 
this particular case and the other cases concerning which there are 
no Uoubts as to liability. The policy of the legislature in thus 
enacting section 73 in its present form, seems to be more and 
more towards the direction of further securing an equitable 
Administration of the property of the judgment-debtor, as far as 
courts could hold, by placing all decree-holders upon the same 
footing instead of giving an undue preference to one because the 
judgment-debtor wants the court so to do. Thus the policy and 
object of the legislature are liable to be défeated if we were to 
hold thateZarai Saha v. Faialor Rahman (8) correctly represents 
thelaw. Further, as already stated, denying rateable distribution 
is against the spirit of section 73, 


a) 31 Madras, 308; 12 Cal. W. Notes, 800, 
(2) 6 Bom., 588 ; j 
e °(3) 8 All., 67. e (4) 28 M. 380. 
(5) 28 M. 380 at p. | (0) 18 CL. i44. š 
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My next attack is that the decision opens a doorway to fraud 
and sets up a premium for dishonesty. The person who brought 
the property to sale in collysion with the judgment-debtor may 
try to defeat the rights of other decree-holders. In the generality 
of cases, property comes to be sold by court auction only when 
the judgment-debtor has no other property except the one put 
up for sale. It is a matter cf common knowledge that it is sold 
generally for a low price. It has been held in Lakshmi Ammal 
v. Sankaran Nair (1) that a person who privately purchases 
after a court sale is entitled to come in under order 21, rule 89. 
The decree-holder who brought the property to salé, may himself 
purchase the property privately, come in to set aside the court 


sale under rule 89, deposit the money for payment to himself ° 


and pay himself his full decree amount. Or he may takea 


mortgage of the property for itsefull value, ask the judgment” 


debtor to set aside the sale ard thus pay himself bis full amount 
leaving in the lurch the other degree-holders. Oran indepen- 
dent third party may buy or take a mortgage of the property and 
the sale set aside. Inall these cases, the purchaser or mortgagee 
gets a title or interest unimpeachable by the other decree-holders, 
To them section 64, Civil Procedure Code offers no help for the 
transfer was not made while an attachment was pending. Nor 
would section 53 of the Transfer of Property Act help them, 
for under that section the intention of defrauding must be proved 
both against the seller and the purchaser. 


Vested rights are divested. Under order 21, rule 85, the‘auction 
purchaser should pay the full amount payable by him before the 
court closes on the 15th day from the sale of the property,and dec- 
ree-holders who have applied for execution before the payment get 
at once aright to share., Thusa right vested is divested by the con- 
tingent act of a third party to the detriment of all except the one 
among them; and an act completed is to be undone for under 
rule 93 the court, should order a refund of the money distributed, 
for repayment to the disappointéd purchaser. And what is his 
remedy ? Is it by a suit or by,an application. 


An undue prominence is given to a rule found in the, machi, 
. 4° . @ . 
nery part over-riding a section of a substantive character. The 
© (1) 24 M, L, Tuy 205: 


. 
e 


~~ ° 
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. Act should be read as a whole, effect being given to every sec- 
tion or rule; no section or rule being rejected im toto. Section 
128 suggests the inference that the provisions in the machinery 
part of the Code should not be so read as to be inconsistent with 
what is laid down in the body of the Code. Rule ga, Order 21 
provides that no order setting aside a sale shall be made unless 
notice of the application to set aside the sale has been given 
to all persons affected thereby. It is beyond argument that 
persons who have “applied for rateable distribution under section 
73 are persons who will be affected by an order setting aside a 
sale on an application by the judgment-debtor under rule 89. 
They cannot oppose the application for in the case of an appli- 

+ cation under rule 89, provided the deposit is made within 30 
e days, the court shall make an order setting aside the sale. What 
+ then is the benefit of a noticaunder rule ¢2? Surely it is not 
to draw them to court to gape upon the scene of the judgment- 
debtor walking home with his property under his arm on one 
side and of the other decree-holder walking home with his bag 
of gold with an excessive glee but with his knees knocking toge- 
ther ffom the burden. It seems to me that the object of section 
g2 is to call their attention to the fact that the property of the 
judgment has once again become liable to their claims which 
remain unsatisfied after the rateable distribution. Now then, 
their Lordships’ decision sets at naught pori section 73 and 


Order 21, rule gz. 


Ordes 21, rule 89 Jays down the applicant should deposit the 
money “for payment to the decree-holder’. The rule does 
not lay down anything further, namely, the court should pay 
accordingly. The rule only directs the procedure to be followed 

“by the applicant; but section 73 lays down by “ all assets held 
DY BiCOU itis. persicina ii anes shall be rateably distributed”, 
the mode of appropriation by court, 


Under the Madras Civil Rules of Moffusil Practice a person 
. . . . . 
desirous paying money into court has to bring into courta 


lodgment schedule headed with the ca@yse title of the suit, appeal 
or gether matter and the particular account therein to which 


the money is to be credited, and the order or decree in pursuance 
of which the payment is ‘made. Then an order for lodgmént 


` 
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is issued to him by court. He pays the money into a bank or 
. treasury mentioned in the lodgment order and a receipt is issued 
to him. Upon the return of the receipt to the court, the amount 
paid is entered to tł credit of the account in respect of which 
the payment is made. When the payer is the auction purchaser, 
though the money paid by him is entered to the credit of the 
particular decree in execution of which the sale took place the 
money is rateably distributed under section 73, Now then, the 
argument the rule says specifically for payment of the decree- 
holder looses its force. If that argument is sound money paid 
into court by an auction purchaser could not be rdteably distri- 
buted for the money paid by him is towards a particular decree 


and has to be entered into the accounfs towards the credit of ° 


that decree. If in this case the court could enter satisfaction of 


the decree only pro rata though the auction purchaser wants” 


the whole money to be creditel to that decree alone, why could 
it not in the other? Is it becayse it is the money of the 
` judgment-debtor which in any other case would be liable to 
rateable distribution ? a 


It appears to me that the real reason why “for payment to 
the decree-holder” is so specifically mentioned is this. One is 
that it may not impase a burden on the applicant by obliging 
him to pay the decretal amount of all persons who have applied 
under section 73° Another is rule 89 provides for a variety of 
cases in which applications may be made to set aside the sale. 
In every case except the case of the judgment-debtor the appli- 
cant is an innocent third party, having nothing to do either 
with the judgment-debtor or the decree-hclder, whose, property 


or interest has been sold as the property of the judgment- . 


debtor. To safe-guard.his own interest, he deposits the money 
‘and buys off the man who threatens, to invade his righ. He 
is not concerned with the other decree-holders for to him they 
"are non-existent. Money deposited by him could not be rateably 
distributed for it is not the assets of the judgmentgdebtor. It 
should be paid only to him dor whom it is intended. He has his 
remedy for the recovery of the amount against the judgment- 
debtor under sections 69 and 70 ofthe Indian Contract Act and 
against the decree-holder under section 72 of “the same Act. 
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(1) The case of the judgment-debtor depositing the money is all 
different. i 


Thus we gome to the conclusion that the decision of the 
Calcutta High Court is erroneous from every point of view, and 
the deposit by the judgment-debtor is liable to rateable distri- 
bution. Their Lordships seem to have been carried away by 
the decisions under the old Code which themselves seem to me 
for some of the reasons urged above of doubtful authority. 

: N. SUBRAHMANYA IYER, 
` High Court Vakil, Madras, 


(1) Kanhya Lal v. National Bank of India, 25 M. L. J. 104 (S. C.) 
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CONTRACT OF SUBSCRIPTION. . 


, 

A promise to contribute money to charitable, religious, or 
educational purposes, however laudable and morally binding, 
cafinot be enforced upon any principle of contract law. Theory 
and decision are in irreconcilable conflict with the enforcement 


of such subscriptién promise. Many courts, however, seeing, | 


only what was to their mind the justice of the situation, have 
solved the question by cutting éhe Gordian knot and disregard- 
ing the fundamental principles of contracts. However proper 
this may be from the view-point of justice, good faith, or moral 
_obligation, it can only be regardéd as a piece of judicial legisla- 
tion, violative of the governmental functions of the judiciary. In 
a recent case in Iowa, Brokow v. McElroy (Ia., 1913), that State 
has fallen in line with other jurisdictions in such summary solu- 
tion of the problem. - 


To support the subscribers promise, a consideration is 
essential, Consideration, accerding to the traditional definition, 
is either detriment incurred by the promisee or a benefit received 
by the promisor in exchange fer the promise. Ordinarily, the 
subscription paper contains neither å request by the subscriber 
nor a promise by the beneficiary ; the subscription usually is a 
mere gratuity, This objection has been conclusive to the 
English courts. The American courts also, at first, founds this 
difficulty insuperable, and all such subscriptions were held 
null and void for want of consideration. The courts, however, 
had pronounced such defences as “ base and dishonorable,” as 
well as “ unjust,” and soon found a way to declare them invalid 


as well. The first attempt Yo steer clear of the difficulty was | 


made in a New Hampshire decision, 6N. H., 164, where it was 
‘argued that when several persons subscribe a paper for some 
common public object, the promise of each is a consideration 

XI 2 J 


. 
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for the promise of the others, and the payee of the paper may 
enforce the promise against each subscriber. This seemed 
plausible, and a legal way of overcoming the objection, and 
it was accordingly adopted and approved, without much reflec- 
tion, in several jurisdittions. But, in most instances, the sub- 
scribers do not give their promises.in exchange for each other 
and even if they do, and the mutual promises do form a 
sufficient .consideration for each other so as to create a valid 
contract, it would be a contract between the co-signers only, 
and not between them and a third person. Now, in many States, 
a third person cannot sue on a contract made for his benefit; 


- and in several of the States which allow a beneficiary to 


sue, he cannot bring the Suit in his own name. 
e. Another view that beneficiary or its representatives imports 
a promise to apply the funds properly, and this promise supports 
the subscriber's promises. This, it seems, is purely fictitious 
and forced reasoning. In & few cases, the fact that other sub- 


scriptions have been induced has been held to be a good con- 
sideration. But,as Mr. Chief Justice Gray said in one case, 
y21 Mass., 528, this is “inconsistent with elementary principles. 
Similar promises of third persons to the plaintiff may be a con- 
sideration for agreements between those persons and the defen- 
.dant; but as they confer no benefit upbn the defendant, and 
impose no charge or obligation upon the plaintiff, they con- 
stitute-no legal consideration fog defendant’s promise to him.” 
In Beatty v. Western College, 177 Ill., 280, the court enforced 
the gift “upon the ground of estoppel, after the institution 
has extended moneys and incurred liabilities on the‘ faith of 
the promise, and not by reason of any valid consideration in the 
original undertaking.” This avoids the contractual difficulty 
only by substituting an infringement of the doctrine of estoppel. 
The most generally accepted theory considers the subscription 
as an offer, which is made binding when the work for which 
the subscription was made has been done, or liability incurred 
in regard to such work, on the faith of the subscription. This 
necessitates an implied request by the promisor that such liability 
* be inctrred—an implicatign of fact not usually justifiable. 
The samé courts have often based their decisions on different 
theories, The theory that has been advanced is that the ace 


e 
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ceptance of the subscription by the law has been thrown on 
this subject, due to the desire of the oourts to enforce a promise 
binding in morals but not fn law, in violation & well-settled 
principles of contratt. If the policy of the State is promotive 
of education, religion and philanthropy,.if it is desirable, from 
motives of public policy, that such subscriptions, although 
gratuities, should be enforced because numerous worthy institu- 
tions are absolutely dependent upon them, such enforcement 
“should be obtained through suitable enactment bý. the legis- 
lature, and not through judicial legislation which is subversive 
of the symmetry of our view.—Pennsylvania Law Review. 


e 
A PLEA FOR PUBLIC DEFENDERS. 
\ THE FOLLOWING LETTER wa§$ ADDRESSED TO “THE BENCH ` 
AND BAR” BY MR.MAVER C. GOLDMAN. 

Will you permit me sufficient space in your publication to 
reply briefly to your interesting gditorial entitled, Do We Need a 
Public Defender,” printed in the June number of Bench agd Bar, 
‘which editorial takes issue with my views on the necessity fora 
public Defender? 

Without attempting to make a detailed or comprehensive answer 
to the poirfts raised in your editorial, I desire to call your attentiqn 
to certain facts, which have as yet not been touched upon in the 
numerous editorials, interviews and discussions concerning the 


subject, in an endeavour to overcome your suggestion that there is . 


“no crying need for a public Defender,’ or that such an innova- 
tion in our criminal practice would not be advisable. 

While it is true that the presumption of innocence attaches to 
the accused, that he must be indicted by a Grand Jury and tried” 
by a petit Jury, there can be no question but that the pres mption 
is often swept away entirely by reason of the prejudicial atmosphere 
created prior to and during the trial. Convictions are frequent- 
ly set aside by the Appellate Courts because the defendant has 
not had a fair trial, because of the prejudice created against him, or 
because his indictment was*not warranted by the facts, 

. The unjust convictions and penalization of innotence iseas 
much to be avoided as. the escape of guilt, and although this fact 


is nominally recognized by Our civilized law, and while the pre- ` 


f 
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sumption of innocence is a part of our jurisprudence, and is sub- 
scribed to by every Judge on the Bench, and by enlightened public 
sentiment, thé fact remains that civilization as a whole runs to the 
prosecution of the accused with the enthusiasm of a pack of hounds 
‘in full cry after a fleeing rabbit. Mere accusation is enough to 
start the hunt; society asa whole does not presume the accused 
innocent; IT PRESUMES HIM GUILTY. He himself must 
make the fight to prove his innocence. 


While “counsel of the highest standing and ability have under- 
taken, without hope of financial reward, the defence of destitute 
persons accused of crime,” such instances have been very rare and 

- are rather the exception than the rule. It is not fair toa defendant, 
e whose liberty is at stake, to have thrust upon him a lawyer who is 
+ *either incapable or indifferent, and serving without compensation, 
nor is it fair to expect that distinggiished and able counsel should 


devote their time and attention to the trial of criminal cases with- 
out compensation. 


_ I disagree with your conclusion that the Public Defender must 
recognize “no duty to the people” or seek “only to secure an ac- 
quittal by whatever means he finds available.” The Public Defen- 
der would be a quasi official. The Public Defender of Los An- 

_ geles County, Hon. Walton J.* Wood, in an interesting pamphlet 
-prepared by him, as to the successful administration of his office 
and of the necessity therefor, states that “great emphasis should 
be placed upon the fact that the Public Defender is not the re- 
verse of the District Attorney. It is not his duty to undermine the 
work of the prosecutor, nor to secure acquittals regardless of the 
merits of fhe case. It is his duty, however, to bring out the facts 

* and the law in favour of the accused.” Mr. Wood further states : 
In Los Angeles, the District Attorney and Public Defender are 
workin harmoniously together. We are doing what the District 
Attorney tried to do in many cases, but which on account of con- 
ditions, which could not be overępme, he was unable todo.” He 
is advising the accused of their rights, informing them of the law 
covering the crime with which they may be charged, bringing out 
whatever points there may be jn favour of the defendants, “at the 
same time doing nothing to hamper or delay the administration 
of justice.” ` yee 
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The Los Angeles plan, after six months’ practical operation, 
has the warm endorsement of the local Judges, the local press, 
and what is more remarkable, of the local District Attorney, who 
recently placed himgelf on record with the statement, that he 
is “thoroughly satisfied that there is a place in our criminal 
jurisprudence for such an office,” and that he believes that the 
Public Defender has a better opportunity to performa duty, 
which the District Attorney has attempted | to perform, in safe- 
guarding the rights of a defendant, than the prosgtutor has. 


‘Surely this is a most eloquent tribute to the necessity and 
efficiency of the Public Defender. . 


The recent report of the Commission on Immigration on “ The 
Problem of Immigration in Massachusetts,” after pointing out certain 
evils to which ignorant immigrants were exposed by reason of con- 
tact with a certain class of lawyers, states that “to prevent crime and 
teach respect for law, provision for Public Defenders should be 
made,” and a bill has been drawn for the carrying out of the 
Commission’s recommendation providing for Public Defenders, 


‘In Portland, Ore., voluntary Public Defenders have recently 
been designated to serve for short periods through an arrangement 
made between the court and the local Bar Association. The first 
Public Defender to serve in that City stated in a recent interview 
that “hutldreds of ‘illustrations eould be given of the need of a 
Public Defender, and I feel sure that if the matter can only be 
brought to the attention of the public it will not be long before 
the office is created by Legislative enactment everywhere, and 
the work started which would become as important an arm of 
the court as is the prosecution.” He stated further “that the 
-need is great, and the work of the Public Defender ‘ih Portland 
during the few weeks has been satisfactory, and that several of 
the candidates for public office havs embodied in their platforms 
a pledge to help to create the office permanently.” ‘3 

In Houston, Texas, the recently appointed Public Defender 
_ has opened his office for the transaction of business. 

“It is evident that there is urgent need for a Public Defender, 
and that the office has proved a highly successful adjunct to the 
administration of justice wherever jt has had a fair admainistratipn, 

, That the subject is of a vital importance and is awakening 
‘great public discussion, is shown, by the interest taken by Bar 


e:- 
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Associations both here and throughout the country, by support 
given to the plan by leading newspapers and magazines and by 
the cndorsempnt of leading lawyers and distinguished citizens in 


various walks of life. . 


If the idea works out satisfactorily in Los Angeles, why would 
it not work out similarly in New York ; in fact, there would seem 
to be greater need for such office in New York, with its cosmo- 
politan character, „with its great influx of foreign population 
unfamiliawith our laws and institutions, than in any other 
County in this country. ~ 


The proposal to establish a Public Defender is fundamentally 
sound, highly necesSary and thoroughly practicable, and it is hoped 
that agitation in its favour*will bring about a ‘reform which will 
elevate our system of criminal procedure, which will tend to 


i ascertainment of the truth rather, than to an unequal contest 


between the ptosecution and the. defence, and which will more 
adequately safeguard the rights of those accused, who by. reason ` 
of their ignorance, poverty or helplessness, are unable to protect 
themselves.—(Chicago Legal News). 


ere eÁ 


PROFESSIONAL ETHICS. 


e Recent Decisions of New York County Lawyers’ Associa- 


tion.—Committee on Professional Eihacs, : 


Question No. 75. 
A TN has newly furnished me with evidence to nullify 
certain bankruptcy proceedings on account of fraud and 
collusion between the insolvent and some of his creditors. 


Other bona fide creditors have come to me to consult me in 


regard to this evidence with a view df retaining me in their 
bebalf. 4 The client first above referred to is implicated in the 
tainted acts alluded to. 

x. Assuming that the said client gives his consent, and his 
legitimate imterests are not prejudiced thereby, may I act for 
the bona fide creditors by using the éyidence in their legitimate 
interests Py 


f Pa If not, may I refer said “bona fide creditors to some reput- 
able attorney of ‘my acquaintance, with a view of the latter 


NOTES AND CUTTINGS : 15 


acting in their behalf the ane as I would have done, if { could 
properly act in the premises? 
Answer No. 75% 

{n the opinion of the ‘committee, in the absegce of facts, if 
any, not disclosed by the question, which might reveal other 
duties on the part of the attorney, inquirer may, since his 
original client consents, with propriety act in behalf of the bona 
fide creditors. The question discloses no reason why the course 
suggested in section 2 of the question should be followed rather 
than that suggested in section 1; but if there be any Sich reason, 
or if the inquirer prefers, the committee sees no objection to 
the inquirer’s referring the bona fide creditors to some other 
reputable attorney, as suggested in section 2. 

l : Question No?76. 

Will you please advise us, whether the following is a breach 
of legal ethics: A and By co-partners, receive a note for $50" ° 
from C. The note is diva in the office of the attorney of A 


and B, is signed’ by C in his presehce and delivered by the attor- 
ney to A and B. The notesis not paid at its due date. Sub- 
sequently suit is instituted on behalf of A and B by the same 
attorney in whose office the note is drawn and the suit is brought 
in a municipal ‘court. On the return day of the summons, the 
attorneys appears for A and B, answers “action on a promissory 
note,” and there being no answer for the defendant, stated 
“ready for inquest.” When the case is called, the attorney 
takes the stand and testifies as to the note. 

l Answer No. 76. . ° x 

In the opinion of the committee, there is no breach of pro- 
fessional ethics when the attorney for the plaintif testifies 
truthfully, of his own knowledge, upon an inquest taken after 
defendant’s default n an action upon a promissory note. 

Such a case is not within the reason of the general rule 
which forbids a lawyer to be counsel and witness in the same 
case. In the case stated, the lawyer's testimony is formal, ex- 
parte, and not disputed. ° E 

«Question No, 77. 


Attorney for plaintiff in gn action for divorge, in which u 
‘judgment dismissing the complaint has been entered, and all 
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costs And fees settled, has ‘among the papers in his files a copy 
of an answer served in the action, making counter-charges 
against plaintiff (the wife), that answer not being on file for the 
reason that At was withdrawn and & general denial substituted. 
Plaintiff demands this copy of the answer containing counter- 
charges, assigning as a reason that the attorney has permitted 
its contents to become known, to her injury. She threitened 
to proceed against the attorney and he desires to retain the 
paper as part of his office record in the action to show the 
extent anA character of his services if they be questioned, and, 
as a matter of fact, she has herself submitted the answer in 
question which also reflects on the attorney to one or more 
others, and has caused the same to be served on the attorney as 


a £ r . 
part of a set of papers on a motion since abandoned. Should 
e 


, the attorney, asa matter of law qr ethics, surrender the copy of 
the answer to his former client, oreconsent to have it destroyed, 
or is there anything else he should do? 

» . 


Answer No, 77. 


It appears to the committee that the dispute involves the 
question of the legal right to the possession of papers served in 
an action, and upon that point of law, the committee expresses 
no opinion. Aside from this, there appears tq be no principle of 
professional ethics involved. Chicago Legal News. 

° 
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[ENGLISH] 


_ Trust—Resulting Trust—Fund raised by subscription for special 
ébject—Unapplied surplus—Resulting Trust for subscribers—In 
what proportion. l 


In ro British Red Cross Balkan Fund. British Red ‘Grose soy v. Johnson, 
[1914] 2 Ch,, 419. 





e This wasa novel case. In October, 1912, fhe British Red 
‘Cross Society raised a special fund for assisting the sick and 
wounded in the Balkan War anda large amount was subscribed.’ 
A portion of it only could be spent and at the end of the war i 
there was a_ large unexpented balance which admitte edly ` e 
belonged to some or all of*the subscribers by way of resulting 
trust. It was argued, on the strength of the rule in Clayton’s 
case that the amount spent must be deemed to have come out of 
the earlier subscriptions and the unexpended balance belonged 
entirely to the later subscribers, But, it was held by Astbury, J., 
that the rulein Clayton’s case, being a mere rule of evidence 
and not an invariable rule of law did not apply to the circum- 
stances dË the case, ‘and the balance belonged to all the subscri- 
bers rateably in,proportion to their subscriptions, irrespective 
of date. ° 





Bankruptcy—Mutual dealings—Set off. 
H. E. Thorne and Son, Limited, In re [1914] 2 Ch., 438. 

This case raised the question of true cénstruction of section 
38 of English Bankruptcy Act of 1883 which corresponds 
materially to section 30 of the Indian Provincial Insolvency Act 
(III of 1907). Company A had considerable mutuf{ business 
dealings with Company B in the course of which dealings, it 
borrowed money from Company B on two bills of sale charging 
certain machinery and providing for its insurance against fire. 
Machinery was insured “in the name of Company B, the pre- 
miums being charged to Company A. Machinety was edes- 
troyed by fire and the insurance money was realized d by Company 
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B. A “fortnight later, Gona A was wound-up and was 
found to be insolvent. At the date of the winding-up, Com- 
pany Bhad asurplus of £856 insurance money in hand for 
Company After deducting the secured debt. On the other 
hand Company A owed Company B £2099, unsecured book 
debts. Company B claimed to set off the surplus insurance 
money against the book debts and to prove for the balance in 
the bankruptcy. Held, by Astbury, J. on the principles stated in 
Eberle’s Hotels Co. v. Jonas, (1887) 18 Q. B. D., 459, 465, that 
as the mutu&l dealings had resulted in cross money claims before 
the winding-up,, Company B was entitled to set off. But where 
a creditor obtains money or hasin hand a balance of money 
paid to him under a separate contract for a specific purpose he 


e cannot be allowed to claim®a set-off under sectidn 38 if it involves 


„ae breach of the contract under „which he obtained the money. 
° In re Pollitt, (1893) 1 Q. B. 455 1 Inre Mid-kent Frint Factory, 
(1896) x Ch, 567. The rule would: it is imagined, be the same 
under section 30 of the Indian Provincial Insolvency Act. 





Company—Director—Dealings with himself—Question of fairness 
immaterial. 


Transvaal Lands Company v. New Belgium (Transvaal) land and Develop- 
ment Company, [1914] 2 Ch., 488. A. C, 


This case furnishes another illustration” of the well-estab- 
lished rule that- “a director of a Company is precluded from 
dealing, on behalf of the Company, with himself, and from 
entering into engagements in which he has a personal interest, 
‘conflicting, or which possibly may conflict, with the interests 
of those whom he is bound by fiduciary duty to protect; and 
this rule is, as applicable to the case of one of several directors 
as to a managing or sole director.” North-West Transportation 
Co. v. Beatiy, 12 App. Ca., 589, 593, P.C. The rule isso 
strictly adhered to that no question is allowed to be raised as 
to the fairness or unfairness of a contract so entered into, nor 
does the validity or invalidity of the transaction depend upon 
the extent of the adverse interest of the fiduciary agent. Accor- 
dingly, in the case under notice, aspurchase by a board of 
directors, cn behalf of a Company, of shares belonging to an- 
othet Company, in which a m€mber of the quorum held shares, 
was set aside. 
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Vendor and purchaser— Contract—Enjoyment of light. 
Smith v. Colbourne, [1914] 2 Ch., 538, C. A. 


. a 

This was an aetion by the vendor for specific performance 
of a contract to purchase some houses which had windows 
overlooking adjacent land. The defence was that those win- 
dows had been’ opened with the license of the owner of the 
adjacent land, under a written agreement, determinable at the 
option of the paid owner, that the lights were ngfessary for 
purposes of business, that the defendant was unaware 
of the agreement relating to the windows at the time 
of his entering into the contract and it ought to have 
been disclosed, and that the non-disclosure constituted a°* 
material description of the premises of such a character as to 
relieve the defendant from his obligation under the contract, 
The court of appeal, in reversing the decree of Astbury j; held 
that there was no warranty in such a contract that the de facto 
windows were ancient lights, nor did a consent in writing which 
prevented the statutory period of prescription from beginning to 
run create an incumbrance on the property. Further, it was 
open to the vendor and persons claiming under him to denounce 
the agreement at any time, and the statute, which had no oper- 
ation duriag the coftinuance of ghe agreement, would imme- 
diately begin to run. A clause in such an agreement that the 
adjoining owner may enter and build up the windows in default 
of the owner of the buildings doing so isa mere revocable 
license and does not give the adjoining owner any interest in the 
land, andif it did give such an interest it would be void for 
perpetuity. And specific performance was ordered. See further 
Greenhalgh v. Brindley, (tgot) 2 Ch., 324. P 

. 


Cd 


Infant—Contract—-Money lent—Fraudulent misrepresentation 
as to age—Êquitable relief. ° 


R. Leslie Limited gy Shefll, [i914] 3 K. B., 607 ©. A. 


Is an infant liable to repay money borrowed by himoaa 
fraudulent misrepresentation as to age. The ‘court of appeal 
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answer, no. The plaintiff sought to recover amounts advanced 
on the ground that they had been obtained by fraudulent mis- 
representatiop and in the alternativesfor money had and received 
by the defendant to the use of the plaintiff. As to the first, 
though an infant is liable in tort generally, he is not answerable 
for a tort directly connected with a contract, which, as an 
infant, he would be entitled to avoid. Johnson v. Pye, 1 Sid., 258. 
So action for decgit did not lie. The alternative ground of 
relief was\yJso untenable. An action for money had and received 
is in theory based on a contract whichis imputed to the defen- 
dant by a fictioh of law. The fiction can only be set up with 
effect if such a contract would be valid if it really existed. 

This question was regently fully discussed in the House of 
Lords in the closely analogous case of a claim on a footing of 
Money had and received for monty paid to a company but irre- 
coverable under what in law, was aelending and borrowing ultra 
vires? Sinclair v, Brougham, (1914) A. C. 398, (where the speech 
of Viscount Haldane, L. C. will repay perusal). Insuch case 
equity will only interfere where’ it is possible to restore to the 
plaintiff the very thing got by the defendant by fraud or where 
the money could be earmarked or traced into assets acquired 
with it, which would in most cases, be impossible. In India 
prior to Mohori Bibi’s case there was some doubt as to whether a 
minor would not, where he had fraudulently misrepresented his 
age, be estopped from pleading infancy. Sarat Chandra Mitter Ve 
Mohini Bibi, a5 Cal., 371. But now, after Mohori Bibi’s case, the 


i English rule will be fully applicable in India, and it cannot be 


controlled by the doctrine of estoppel. Kanhai Lal v. Babu 
Ram, 8 A. È. J. R, 1058. l 





i Murder—Provocation—Man-slaughter. 
`» Tho King v. Lesbini, (1914) 3 K. B., 1116. 

The rule is well settled in England that provocation which 
would reduce murder to man-slaughter must be such “as would 
be excited by’the circumstances in the mind of a reasonable 
person and so as to reas the jury ¢o ascribe the act to the 
inflpence of that passion”. Reg v. Welsh, Ill Cox, 336, Rew v. 
Alexander, g Criminal App. Reps 139. An attempt in the 
case under notice to induce the Court of Criminal Appeal 
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to hold that the tests laid down in the earlier cases were too 
narrow and ought to be extended was.not successful. It was 
argued that the court ought#o take into account different degrees 
of mental ability in the prisoners, and if one man’s mental 
ability is less than another's, it ought to. be taken asa sufficient 
defence if the provocation given to that person in fact causes 
him to lose his self-control, although it would not otherwise be 
a sufficient defence because it would not be provocatign which 
ought to affect the mind of a reasonable man. The cofirt refused 
to accept this proposition. “The result will be” said Avory, J., 
im the course of argument, “ that a bad-tempered man would be 


entitled to a verdict of man-slaughter where a good tempered 


one would be liable to be convicted *of murder”, According 
to the Indian Penal Code the provocation must be “grave and, 
sudden” so as to deprive the offender of power of self-control. 
It is doubtful whether, having regard to the provisions in the 
Penal Code, the English rule stated above would hold true in 
India in all its generality, though the result in most cases would 
probably be the same, . 
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Tae Law RELATING to Hinpu WILLS ĪNCLUDING THR Hinpu 
Witts Act and the Probate and Administration Act by Arthur 
Phillips, M. A., Bar-at-Law and Sir Ernest John Trevelyan, 
D.C. L., Late a Judge of the High Court at Fort William in 
Bengal etc., Second Edition, Revised by Sir Ernest John Tre- 
velyan. London, W. Thacker and Co., 2, Creed Lane, E. C. 
Calcutta, Thacker, Spink and Co., 1914. Price Rs. 16, 

We welcome this new and revised edition of Trevelyan’s Law 
Relating to Hindu Wills. Sir John Trevelyan has deservedly 
attained a high rank amongst text-book-writers in Indfa. His 
Hindu Law is a model of what such a book ought to be, full, 
clear and accurate. The presegt work follows on the same lines. 
The law is stated in a series of propositions supported and il- 
lustrated by decisions, The first four chapters are of a general 
nature and are headed “Wills and Codigils”, “eTo whgm 
Legacies can be given”, “ Dis-inheriting estates which can 
be created by will”; and ‘Construction of wills.” In subse- 


. 
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quent chapters we have commentaries on those portions of the 
Indian Succession Act which are incorporated in the Hindu 
Wills Act, amd the Probate and Administration Act. All the 
recent cases have been noted in appropriate places, and the 
author has not confined himself to the official Law Reports. 
The Hindu Wills Act not being applicable throughout British 
India, the author has shown what provisions contained in the 
Indian Syccession Act are as rules of equity and good conscience 
applicablelso to Hindu Wills which are not governed by the 
Hindu Wills Act. Wherever we have tested it we have- found 
the law accurdtely stated and cases concisely summarized. We 
have no doubt this treatise will prove as useful and become as 


“popular as the author’s Hindu Law. The get-up of the book 


is excellent, but it is priced. rather high. 
s 





STUDENT'S GUIDE TO THE LAw OF EVIDENCE in India, by 
Alex Kinney, Administrator-General, Bengal, Calcutta: Thacker, 
Spink and Co., 1914, Price Rs. 2,8-o0. 

Th® is an excellent little manual of 106 pages on the Law 
of Evidence meant for the use of beginners, The author has 
clearly and concisely stated the chief principles and rules of 
evidence and pointed out wherever necessary the difference 
between the English and Indian Law. Important English Cases 
have also been referred to, and there is a copiows Index. 

English cases are of great value arfd we are sure all earnest 
students would endeavour to study them. But English Reports 
are not always available to the Students and we think it would 
be better gnd more convenient if in the next edition references 
to leading Indian Cases are given, wherever possible, in place 
of English cases. The book is in every respect a model Student's 
Guide and will we hope be largely used by students. 





Tue INDIAN Law or CRIMES Being a Commentary on the 
Indian Pendl Code and on Certain Minor Acts by Tarapada 
Banerjee, B. L., Vakil and S. C., Mukérjee, M. A,B. L., Vakil, 
High Cous, Calcutta; in two Volumes, (Vol. I, The Indian. 
Penal Code and Vol. II, the Minor Acts). Vol. I, pp. 1—32, I— 
XL, 1—1374, Calcutta, R. Cambray and Co., 1914. 
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This is a revised and very much enlarged edition of the 
late Mr. Tarapada Banerjee’s Indian Pegal Code. The learned 
editor, Mr. S. C. Mukerjee, hes re-written the book dpn an entirely 
new plan, and it is torall intents and purposes an entirely new 
book. There is no dearth of good works,on the Criminal Law 
of India. Mr. Mayne’s is the most scholarly, Dr. Gour’s the 
most comprehensive, and, Mr. Ratanlal’s most practical. It is 
difficult to be original on such a well-worn topic. Mr. Mukerjee 
has evidently bestowed great pains on the preparatién of this 
volume. Scope of each section is examined, cases are collected 
under appropriate headings, and we have also under each 


section the necessary evidence requiied to prove the offence and , 


short hints on thg requisite procedure. Wherever we have 


tested it we have found the notes full, accurate and clear. To, , 


our mind the book would hav®been more useful if it had been 
a little smaller and more hafidy. Of bulky volumes there is 
no end.. What would be more welcome is a commentary of 
reasonable size with a collection of judiciously selected cases, 
Mr. Mukerjee has done well in stating the facts of the cases 
noticed by him clearly and quoting, where possible and neces- 
sary, the very words of the Judges. There is a full Index and 
Table of Cases cited. There are five appendices. Appendix I is 
a glossary of legal terms and phrases in every-day use. The 
other appendices contain the Whipping Act (IV of 1909). The 
Extradition Act (XV of 1903); the Fugitive Offenders Act (44 
and 45 Vict. Ch.,69) and the Merchandise Marks Act (IV af 7889). 
On the whole, we have no doubt the book will prove a useful 
and valuable addition to every lawyer’s library. 





Tue Law or Mortcaés in Innia BY Rashbehary Ghose, M. A., 
D. L, Sometime Tagore Law Professor, Calcutta. Fourth 
Edition, Volume II, Calcutta, Thacker, Spink and Co. 1934. 
Price’ Rs. yo. g ; 

The first volume of the new edition of * Ghose on Mortgage” 
was published in Jg}t ands contained the lectures. We have 
now before us the second volume which contains the cémment-e 
aries which formed the Appendix in the last (third edition), It 
willbe a piece of supererogation on our part to dwell at any 
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length on the merits of such a well-worn Indian legal classic as 
“ Ghose on Mortgage”., Ever since its publication, thirty five 
years ago, it has been held in the highest esteem by the whole 
profession, Bench and Baralike. In ifs masterly exposition of 
principal, grasp of detajl, deep erudition, frank criticism, above 
all, pungent literary style, it stands unrivalled. The lectures 
form the main body of the work and the present volume repro- 
duces the whole of the Transfer of Property Act. The Chapter on 
mortgages, as well as other portions of the Act which havea . 
bearing on the law of mortgages together with Order XXXIV of 
the Code of Civil Procedure have been fully annotated. Notes 
are always concise, exact, to the point and suggestive. References 


“are given under each section to the pages of the first volume 
. 


where the subject usually has been dealt with at greater length. 
References are also given to Leading English and American text 
books on the, subject. All casas up-to-date, whether reported 
in official or non-official reports, have been duly noticed. There 
isavery full index covering both the volumes. The get-up of 
the bpok is admirable in every ‘way. 
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The New Code of Civil Procedure (Act V of 1908) has introduc- 
ed an important change in the definition of “decree”. 


It defines “ decree” in section 2 (2) as follows :— 


“ Decree means the formal expression of an adjudication which, 
as the court expressing it, conclusively determines the rights of the 
parties with regard to all or any of the matters ig controversy in 
the suit and may be either preliminary or final * ® # 

s s T 

“Explanation. A decree is. preliminary when further proceed- 
ings have to be taken before the suit can be completely disposed 
of. It is final when such adjudication completely disposes of the 
suit, It may-be partly preliminary and partly final.” 

As the present article deals only with the question of “ Prelimi- 
nary Decree, » so much of the definition as concerns the question 
is quoted above. 

The old Code of Civil Procedure(Act XIV of 1882) defined 
“decree” as follows “decree means the formal expression of an ad- 
judication upon any right claimed or defence set up, in a Civil 

Court, when such adjudication, so far as regards the court express- 
` ing it, decides the suit or appeal. * * 9? ° 

The difference betwetn the definitions of the two Acts is obvious, 
The old Act required that the adjudication must decide thé suit or 
appeal. Under the new Code, it is not necessary that the adjudi- 
cation must decide the suit or appeal. It is enough if thes adjudi- 
cation conclusively determines the rights of the parties* with regard 
to any of the matters in confroversy. 

Mr. Mulla on his Commentaries on the Code of Civil,Procedure, 
sth Edition, 1913, points out fhe distinction regarding this matfer 
at page 6 in the following words :— 

xu 4 J 
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“y Under the Code of 1882, n6 adjudicatioh came within the 
decision of decree unless it decided the suit. Under this Code, an 
adjudication which conclusively determines the rights of the parties 
with regard to “all or any of the mattérs‘in controversy in the suit, 
is a decree though it does not completely dispose of the suit. But the 
decree in that case is called a preliminary decree as distinguished 
from the final decree. The present definition is wider than that in 
the Code of 1882, in that it includes preliminary decrees within its 
scope, th®.object being to permit an appeal from preliminary dec- 
rees, # &¥ 

The present Code makes it incumbent on the party aggrieved 
by a preliminary decree to appeal from such decree and if he fails 

. to do so, he is precluded from disputing its correctness subsequent- 

a ly (vide, section 97), It f therefore important to know what ad- 

- judications amount to preliminary decrees. It is desirable that on 

* such a vital point of procedure, all the courts in India should be una- 

nimous but the present condition of the case-law discloses a great 

divergence of judicial opinions? But they seem to be of one opinion 

on the point of a copy of the decsee being required with the memo- 
randum of appeal. 


Several cases have come up for decision after the new Code 
came into operation before the various Superior Courts of India and 


they will be presently noticed helow in short.” 7 
* The following are the suits in which preliminary decree may be 
passed under the present Code :— : 


(1) Suits for the recovery of posse8sion of immoveable property 

° and for rent or mesne profits (Vide O. XX, r. 12). 

(2) Suits for an account of any property and for its due admi- 
nistration (Vide O. XX., r. 13). 

(3) Suits for pre-emption ( Vide O. XX, r. 14). 

(4) Suits for dissolution of a partnershjp or the taking of part- 
nership,accounts (Vide O. XX, r. 15). 

(5) “Suits for an account between principals and agents ( Vide 
O. XX, p. 16). 

(6) Suijs for partition of property (Vide O. XX, r. 18) 

(7) Suits for foreclosure, sale or, redemption of a mortgage 
(Vide O. XXXIV, rr-2-3-4-5. 7 aud 8% 


e . . . . 
e Now coming to the decisions, Bombay decisions are taken up 
e 


first, bea ae ° 
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BOMBAY. 

The first case which seems to have came before the High Court 
is Bat Diwali v. Vatshnau, (I. L. R., 34 Bom, 182="1 Bom. L, R., 
1326=4 Ind. Cas., 82). The question raised in the case was whe- 
ther the following decision is a preliminary decree :— l 

“Tho whole of Madhavji’s movable and immovable property of 
any sort whatever has been disposed of by his will.” 

The plaintiff did not apply to have a formal decree drawn up 
and the lower court had not drawn up any formal decree. The 
opinion of the District Judge was that if the decision had been em- 
bodied in a formal expression and called a decree, still no appeal 
would have been maintainable, as the decision cannot be called a 
preliminary decreg. The High Court saéd that it was not necessary | 
to decide whether it was a preliminary decree. Scott, C. J. in des i 
livering the judgment of the couft said that “ Without saying that 
we agree with the Judge in hi$ hypothetical opinien, we think the 
appeal to this court cannot be entertained because there is in fact 
no formal decree. A reference to, O. XX will show that a decree is 
something different from a judgment. The decree has tp agree 
with the judgment and rules 6 and 7 prescribe what the decree 
shall contain. Section 33 also leads to the same conclusion for it 
provides that the court after the case has been heard shall pro- 
nounce judgment and on such judgment a decree shall follow, that 
judgment may be either preliminary or final, : 

“The appellant has only herself to thank for this result. If as 
the unsuccessful party, she had directed her agent to apply that a 
decree should be drawn up against which an appeal could have 
been preferred, the result might have been different. But we can- 
not allow the provisions of the Civil Procedure Code to bt disregard- 
ed by appellants who seek to take advantage of the rule which® 
allows of appeals from Uecrees, ” 

This ruling points out (1) the duty of unsuccessful patties for 
applying that a decree be drawn up and (2) the imperative necessity 
`of decrees being attached with appeals. As regards thè duty of 
the parties to apply for drawing up a decree a strictet ruling was 
given in Govind v. Vithal, (I. L. R., 36 Bom., 536=14 Bom. L. R.. 
560=16 Ind. Cases, 159) ; but the authority of the lattes ruling has 
been considerably shaken by *the Subsequent rulings of the same. 
High Court in Sakharam v. Sadastv, (1. L. Rọ, 37 Bom, 480=15 
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Bom. L. R., 382=19 Ind. Cases, 894) and Kaluram v. Gangaram, 
(16 Bom. L. R., 67). Thgse rulings clearly lay down that it is the 
duty of the court to drawupa decree and not of the party to apply 
to the court to draw up a decree. These ruMngs will be discussed 
later on. 


The necessity of attaching a true copy of the decree with the 
appeal all the same remains as it is necessary under O. 41, R.I 
and therefore it is the duty of the court to draw up a decree when a 
party applies for it. This question had arisen in Sidhanath v. Ga- 
nesh, (1. L. R, 37 Bom., 60=14 Bom. L. R, 916=17 Indian Cases, 
137). In this case the Subordinate Judge had given a decision qn 
certain issues and directed the parties to adduce evidence on remain- 

` ing issues. The unsuccessfall party requested thg court to draw up 
g preliminary decree. But he declined to do so. The party who 
wanted to appeal against the preMminary decree moved the High 
Court. The High Court held that the lower court had, in so declin- 
ing, committed a material igregularity and directed the lower 
court to draw up forthwith a preliminary decree. In this case the 
High Court decided that a decision on an issue of misjoinder, limi- 
tation and jurisdiction in a suit for mesne profits conclusively deter- 
mined the rights of the parties regarding some matters in contro- 
versy so far as the lower court was concerned and the decision on 
each of those issues, therefore, was sufficient tô constitute a prelimi- 
nary decree, 


e 

- In Krishnaji v. Maruti,(12 Bom. L. R, 762=7 Indian Cases, 
966) it was decided that the decision that the plaintiffs were agri- 
culturists was a preliminary decree being an adjudication which so 
far as regards the court expressing it conclusively determined the 
rights of the parties with regard to the manner in which accounts 
“between them should be taken notwithstanding the written con- 
tract that they had entered into before the suit. During the 
arguments of this case, the case of Diwali v. Vaishnav, (34 Bom. 
182) wag quoted at the bar as the copy of the decree was filed late 
but they are not noticed in the judgment probably because the case 
was heard as a revision in which no copy of a decree is necessary. 


This decision of Krishnaji v. Martti, (12 Bom. L. R., 762) was 


r@ently distinguished and expkained in Marayen v. Gopal, (16 Bom. 
L. R., 206) which will be discussed later on. ° 
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In Govind v. Vithal, (I.L. R., 36 Bom., 536= 14 Bom. L. R., 560 
= 16 Indian Cases, 159) decided by Chandavarkar, J. and Bachelor, 
J. the facts were that A brought a suit to redeem cértain property 
according D. A. R. Aét. ‘The court held that A was not an agricul- 
turist and directed him to pay additional gourt-fee. The order not 
being complied with the suit was dismissed under O. XVII,r. 3. A 
appealed against the order of dismissal and sought to impeach the 
finding on the preliminary issue. The court guled that although 
the statutory obligation lay on the court to draw up a „preliminary 
decree to entitle A to appeal, it was equally his duty to ask the 
court to draw up a decree in order to enable him tò present an ap- 
peal and as he failed to discharge the duty, it is a reasonable inference 
to draw that he waived the right of appealing against the prelimi- ` 
nary decree. The intention of the legislature (section 97) was tg 
prevent preliminary questions Being raised in the form an appeal 
after the final decree is passed 

This case was referred to and distinguished in Sebi v. Sada- 
shiv, (15 Bom. L. R, 382=19 Indian Cases, 894) in which the facts 
were as follows :—In a suit for redemption. an issue was raised in 
the first court whether any of the plaintiffs was an agriculturist. It 
was found that plaintiff No. 2 was an agriculturist. But no decree 
was drawn upin accordance with the preliminary finding. The 
trial proceeded and a decree for rademption was made. An appeal 
was preferred against the final decree by one of the defendants and 
one of the grounds was that, plaintiff No. 2 was not an agriculturist. 
The court of appeal held that plaintiff No. 2 was not an ggricultur- 
ist, In second appeal before the High Court it was contended 
that the court of appeal was wrong in going into this preliminary 
point at all. But this contention was overruled by the High Court. 
The court held that as no formal decree was drawn up there was nœ 
preliminary decree whith could be appealed against relying on Bat 
Diwali v. Vaishnav, (1. L. R., 34 Bom. 182). Referring $6 Govind 
v. Vithal, (36 Bom., 536) the court said that that case proceeds on 
the assumption that itis the duty of the person aggrieved by a 
preliminary finding to have a decree drawn up and that if he fails 
to do so, he must be taken fo have waived his right of appeal. As 
to the duty of drawing up a decree the learned Judges (Heaton and 
Rao, JJ.) said that the duty of draWing up a decree is the duty “of 
thé court. That is clear from the provisions of the Civil Procedure 
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Code and in practice it is very clearly understood by those who are 
conversant with the ways of courts in the moffust/. The duty of 
the litigant te remind the court of jts. duty to draw upa decree 


‘isno more than the duty on any person in common every day 


affairs to see that there i isno undue delay in the performance of 
matters in which he is interested. As to waiver the court said that 
waiver is an inference to be drawn from facts. The court held that 
there was no waiver in this case on the facts and that the plaintiff 
had not objected before the court of appeal that the defendant had 
waived or forfeited his right of appeal. 

The case of’ Sakharam v. Sadasiv, (15 Bom. L. R., 382=I. L. 
R., 37 Bom. 480) is followed in Kalu Ram v. Ganga Ram, (16 Bom. 
L. R, 67). In the last mengfioned case, in an account suit, the court 
ordered accounts to be taken in accordance with findings recorded, 
‘No preliminary decree was drawn. The accounts were taken 
through a Commissioner. The cowrt accepted the report of the 
Commissioner and dismissed, the: suit. The plaintiff appealed 
against the final decree and also against the findings which directed 
accounts to be taken. The Distrfct- Judge refused the plaintiff leave 
to argue against the preliminary findings as he had not appealed 
against the preliminary decree. SHAH, J., in reversing the judgment 
of the District Judge said :— 

“ After a careful consideratign of the provisions of the Code and 
the decisions of this court, I am of opinion that the appellant’s 
contention ought to be allowed. In this case there was no preli- 
minary decree drawn up in pursuance of the interlocutory judgment 
of the 30th June 1910. The plaintiffs took no steps to have the 
preliminary decree drawn up. Under the Code, the right to appeal 
arises wher there is a decree, #4, when there issa formal expression 

eof the adjudication. There is no right of appeal from any preli- 
‘minary judgment of the kind we have heres The obligation to ap- 
-peal against a preliminary decree, by which a party is aggrieved, 
contemplated by section 97 of the Code, arises when the right to 
appeal afcrues and not before that. So far the point presents no 
diffculty and in the absence of any preliminary decree, it is clear 
that the party appealing against the final decree would have a right 
to object to findings, which may have been recorded in the preli- 
ménary judgment. ` >. a 

It is said, hoŵever, that it is the duty of the party or his pleader 
to ask the cont to draw upa preliminary decree and that if he 
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fails to do his duty the party must be deemed to have waived his 
right to appeal.” 
* 2 . e 

“Under the Code jt is thé duty of the court to draw up a dec- 
ree. The Civil Circulars also proceed on this view of the provisions 
of the Code, There is noexpress provision of law which requires 
the party concerned to move the court to draw up a decree.” 

+ + + 

“Thus it will appear that there is no provision requifing the 
party or his pleader to move the court to draw up a deêree. Under 
these conditions J ain unable to-say that a party waives his right 
to appeal, when he or his pleader omits to ask the court to draw 
up a preliminary decree. Mere omission on his part to ask the 
court to do that, which it is the duty of*the court to do of its own 
motion, cannot effect the right of the party to appeal, which cam 
arise only when the decree is drawn up by the court.” 

This view of the law was concurred in by HEATON, J. 

The latest reported case on the subject is Varayen v, Gopal, (16 
Bom. L. R., 206). | It was decided in this case that when the com- 
mission was issued, no decree was passed on the merits but what 
was decided at the time of the issue of the commission was not any 
question of right but merely a number of different points in dispute 
upon the merits of the case between the parties and therefore there 
was no preliminary decree in the c&se from which an appeal could 
be preferred. . 

SCOTT, C. J. said :—“ Inapplying the definition of the Civil Pro- 
cedure Code of 1908, section 2, it will be found that in thé reported 
cases in this court the rights of the parties in regard to matters in 
controversy are taken to mean general rights such as rights in re- 
lation to status, in relation to jurisdiction, in relation to frame of the, 
suit and in relation to ljability to account, which, if decided, must” 
have a general effect upon the proceedings in thesuit and can be 
decided preliminary to the investigation of the matters M dispute 
between the parties upon the merits.” \ 

MADRAS. 

In Ayappa Mudeliar v. Gopal Swamy, (16 Ind. Ge. 45=12 M. 
L. T., 309), the District Judĝe had recorded findings on most of the 
issues but he had not recorded anyefinding on some df them iw a 
suié the object of which was to ask the court to* construe certain 


Procedure Code. 
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testamentary dispositions and for the framing ofa scheme to carry 
out gifts to charity. No formal decree was drawn up. An appeal 
being preferred to the High Court against the findings, a prelimi- 
nary objection was taken that the appeal . did not lie. The court 
following Bat Diwali v. Vaishnav, (34 Bom., 182) upheld the objec- 
tion and held that unless there is a formal expression of the court’s 
adjudication determining the right of the parties, there can be nodec- 
ree from which an appeal would lie. It may-be noted that the ques- 
tion of the duty of the aggrieved party tohave a decree drawn 
is not discugsed in this case. Nor is it decided in this case whe- 
ther the preliminary findings would have been a preliminary decree 
within the meaning of section 2 (2) of the Civil Procedure Code ‘if | 


.a formal decree had been drawn up. The case is decided on the 


simple point that there being no formal decree which is different 
from a judgment, no appeal can lie under section 96 of the Civil 


° CALCUTTA. 

The only reported case, ire which this question seems to have 
arisen before the Calcutta High Court after the passing of the new 
Code of Civil Procedure is SAtd Sharan Sha v. Janaki Nath Dey 
(21 Ind. Cas., 387). In this case it is decided that the decision of a 
court in favour of a plaintiff upon the preliminary issues in bar as 
to limitation and res judicata is not a decree within the meaning of 
section 2 (2) of the Civil Procedure Code and therefore hot appeal- 
able. The court remarked that if such a consfruction could pre- 
vail, there might be as many appeals imevery suit as there are issues, 
This judgment does not refer to any of the cases decided by the 
other courts on this point. But this view is clearly in accord with 
the view taken in Allahabad, Punjab and Sind but directly opposed 
fo the view of the Bombay High Court in Sidha Nath v. Ganesh, 


(I. L. R, 37 Bom., 60). 
ALLAHABAD. ° 


Before this court also, one reported case seems to have come up 
for decisjon. It is the case of Parshotamv. Radha Baz (10 Ind, 
Cas, 566=10 A. L, J., 78). It is decided in this case that the de- 
cision of a court on a preliminary issue framed on a plea of Res- 
judicata is not a preliminary decree and therefore not appealable, 

‘ PUNJAB. 

“The first casesdecided by the Chief Court is Kashi Nath v. Na- 

thu Ram, (9 Ind. Cas., lolg=115 P. L. R, 1911=41 P. L. R. 1911). 


. 
e 


t 
PRELIMINARY DECREE 33 


e . 

This was a suit for redemption of mortgage but it was subsequent- 
ly amended into a suit for perpetual injunction. Defendant contend- 
ed that he had subsequently discovered another.person as a co- 
owner but the coust held that he was estopped from taking this 
plea under section 116 of the I. E. Act. Against this order an ap- 
peal was preferred to the Divisional Judge who held that the deci- 
sion was a preliminary decree. Rattigan, J. reversed the decision. 
Following Bai Diwali v, Vatshnav, (34 Bom., 182) the learned Judge 
held that a formal decree is necessary. Then referring fo the defi- 
nition of “ Preliminary decree”, the learned Judge said’as follows:— 
“Tam free to admit that the terminology ofethis section is far 
from clear and that the words used by the Legislature are wide 
and (if ] may respectfully say so) rather vague. But I do not 
think that the definition of decree was intended to include an inter- 
locutory decision, in ordinary suits, upon each and every point în 
controversy between the partjes, even in those cases where the de- 
cision upon any such question is embodied in aseparate and dis- 
tinct order passed during the pendency of the proceedings. I can- 
not, for example, think that a preliminary order passed by the 
. court to this effect that a certain claim was within time Or that a 
plea of Res judicata or of mis-joinder was or was not entertainable 
must necessarily be regarded as a preliminary decree.” It would be 
difficult tọ draw the demarcating line in such cases. For instance, 
if a certain document is tendered in evidence and the court holds 
by a separate order duly recorded, that such document is or is not 
admissible in evidence, I cAnnot think that the Legislature intend- 
ed that such order should be treated as a prelimin&ry decree, 
though it may have been formerly passed and in one sense, con- 
clusively determines the rights of the parties with regard to a mat- 
ter in controversy in the suit, In every such case the order would 
in my opinion, fall mope naturally and reasonably under the defini- 

„tion of “order” as given in section 2 (14) of the Code.” 

“In my opinion a ‘preliminary decree’ properly urflerstood is 
passed only in those cases in which the court has first toXedjudicate 
upon the rights of the parties @nd then to stay its hand for the time 
being until it is in a positiqn to pass a final decree in the suit. This 
happens in suits for admini8tration, for partition of property, for dis- 
solution of partnership, for fogeclosmre for sale of mortgaged proper- 
tw and by a principal for accounts from his agents (see Order XX, 
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rules 13, 15, 16, 18 (2) and order XXXIV, rule 4). Under the provi- 
sions of the Code of 1882, there was considerable doubt upon these 
points, and it was more or less open question whether (e. g.) in a 
suit for partition, an order declaring the specifi¢ rights of the parties 
and the property to be partitioned but leaving it open to the parties 
to declare whether they desired that a complete partition by metes 
and bounds should be made was or was not a decree as defined by 
the Code, * 9 * Gai ” 

. It was, I think, with a vièw to settle the law in such cases that the 
definition of “decree” was amended in the present Code but I do not 
think that the intention was to convert practically all interlocutory 


orders into preliminary decrees. ” 


The question as tc wh&t is intended by thea expression “ pre- 
3 lgninary decree ” next came up before a Division Bench consisting - 
of Rattigan and Shahdin JJ., in cae v. Bhag, (11 Ind, Cas., 231 
=96 P. R., 1911} 

Their Lordships said “it is not easy to define exactly what is 
intended by the expression preliminary decree” in section 2 (2) of 
the Civ Procedure Code and we have no desire to enunciate any 
general proposition in this case as we are clearly of opinion upon the 
facts before us that the order of the Subordinate Judge was not in- 
terided to be a decree in any sense of the term.” The facts of the case 
were that plaintiffs instituted a spit against the’defendants claiming 
(1) possession of the house of one Butamal deceased and (2)a 
declaration that they as heirs of the deceased afre entitled to the 
movable property appertaining to his estate including the right to 
” realize dirt offerings from the deceased’s jijmans, The defendants 
contended that the right to collect offerings in the -future was not 
“property "sand therefore the relief was not maintainable. The 
Subordinate Judge held that a declaration could not be asked in re- 
‘gard to rights which might arise hereafter and therefore he held that 
“plaintiffS cannot bring a suit for declaration of dz7t and should 
bring a suit for injunction,” To this order the following note was 
appended :— 

“ Order announced to counsel of parties and plaintiffs’ counse 

is directed to comply with the above‘order till 14th August 1907, 
for which date the case is postponed.” 

* Before the expiry of the titte the plaintiffs filed an appeal in the 
court of the Divisional Judge. Then a question arose whether the 
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appeal could lie. The defendants- contended that the order was 
one returning the plaint for amendment and therefore no appeal 
lay. But this objection was overruled by the Divisional Judge on 
the ground that the arder in question was equivalent to a dismissal 
of the plaintiffs’ suit for declaration as to d¢r¢and as such a preli- 
minary decree. On the merits, he agréed with the lower court. 
The plaintiffs then preferred an appeal to the Chief Court where the 
question of the competency of the appeal again arose. Their Lord- 
ships did not agree with the view of the Appéllate Judge that the 
first court’s order was a preliminary decree. They helti that it was 
clear from the note appended that the Judge’s intention was merely 
to return the plaint for amendment within a specified period. The 
broad fact remained that the order actually passed was one return~ 
ing the plaint for ‘amendment and from such an order which does e 
not amount to a preliminary decree, no appeal is competent.. ft- + è 
was futile to surmise or guesg as to what order the Subordinate 
Judge would have passed if the plaintiffs had refuséd to comply with 
the order and as to whether any such order would or would not have 
amounted to a preliminary or firtal decree. 

In Sant Singh v. H. W, M. Ives, (11 Ind. Cas.,°830), it 
was held by Johnstone, J. that an order sanctioning the withdrawal 
of-one of the defendants and giving him costs is not a decree pre- 
liminary gr final and therefore the order is not appealable. In this 
case it was contended by the plaintiff that the order was a prelimi- 
nary decree inasmuch as before the suit could be completely dis- 
posed of, further proceedings had to be taken with reference to the 
issues between the plaintiff and the defendant No. Y. But thee 
learned Judge held that that was not the meaning of preliminary A 


“decree.” The question really is whether the court’s order embodies 
the formal expression of an adjudication. If the court without allow- 
ing the plaintiff time to withdraw, had itself recorded an order that 
-inasmuch as defendant No. I undertook the liability, the defendant 
No. 2 was absolved and the case against him would be dismissed 
with costs then the order no doubt would have been a ‘decree bet- 
_ ween the plaintiff and defendant No. 2, But this did not happen. 
The plaintiff on hearing the pleas of defendant No. 1 made an oral 
application for withdrawal of the suit against defendant No. 2, with- 
out asking for permission to file a ftesh suit before the court passed 
aħy order at all. The court therefore granted the permission and 
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therefore the learned Judge held that the court’s final order was 
not a decree. 


The followjng orders are held to be merely interlocutory orders 
and not preliminary decrees by Reid, C. J. and Kensington, J. in 
Mir Umar Ali v. Nasibunissa, (13 Ind. Cas., 800=82 P. Rọ 1911). 

(1) An order on an Objection as to part of the suit being based 
upon the terms of the Pensions Act. 

(2) An order on a question as to how the portion of the claim 
dealing with profits is to be determined. 

(3) An ‘order on demand by the defendant that security should 
be taken from the plaintiff before the case proceeds further. : 

(4) An order on an allegation by the defendant that the total 

* Court-fee stamp required by the court from the plaintiff is largely 
deficient. É 

* Observations made by the learned Judges on this point are 

important and therefore they are quoted here in extenso. 

“Counsel for the defendant, explains that he considered himself 
bound to lodge this appeal, in case it should hereafter be held that 
the degision on all or any of these points amounts to a preliminary 
decree within the meaning of section 2 (2) of the present Code of 
Civil Procedure. It is pointed out that the definition of decree as 
now given differs materially from that contained in section 2 of the 
1882 Code and counsel represents that if any part of the District 
Judge’s order amounts to a preliminary decree-his client will by 
section 97 be precluded from questioning the correctness of the 
order unlgss an immediate appeal is preferred.” 

“ We have, therefore, to consider the points above with special 
reference to the terms of section 2 (2) of the Cade. a id 

Counsel for the plaintiff at once raised the preliminary objec- 

etion that none of the points stated amounts to a decree so defined, 

and that-in consequence no appeal lies at the present stage. It was 
urged by him that tie orders under appeal do not conclusively de- 
termine the rights of the parties on any points, being concerned 
entirelyewith matters of procedure.” 

“ Counsef for the defendant could say little in reply to this con- 
tention, which appears to us to be obyjously correct in regard to, 
at least, the last 3 out of 4 points stated. He did however refer to 
a hortion of the commentary 6n thè new Code of Civil Procedure. 
by Woodroffe and Ameer Ali at page 42, which deals more particu- ` 
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larly with the new definition of a decree. We think that where the 
definition speaks of the rights of the parties, the meaning must be 
taken to be rights of the parties inter sein regard ,to the subject 
matter of the suit. We tannot allow that an interlocutory order 
passed by a court on any objection raised by the defendant, 
however frivolous, should be taken as coming within the defini- 
tion of a decree and therefore justifying an immediate appeal to 
a higher court. If the very extended interpretation of the word 
“decree” which counsel for the defendant desires us to take should 

be permissible, a defendant will practically be always Able to block 
a suit indefinitely by objections similar in character to those taken 
in the present suit, and it is difficult to see how the trial of import- 

ant suits is to be conducted without inorginate delays. We do not. 
suppose that thisgcould have been the intention of the Legislature 
when framing the present definitien of decree and we decline to adept 
-the interpretation suggested tg us.” 

The same court has held in Gehna v. Khuda Baksh, (15 Indian 
Cases, 563=101 P. L. R., 1912), that the decision of a court on the 
preliminary issue framed on a plea of res judicata or of limitation, 

-or the plea of bar under O. XI, rule 2, or the question of the /ocus 
standi of the plaintiff to sue or similar questions is not a prelimi- 
nary decree. This case follows the earlier cases of 9 Ind. Cas., 1039; 
-I1 Ind. Cąs., 231 and 13 Ind. Cas., „800. 

It may be noted that the court of the Judicial Commissioner 
in Sind has followed the above interpretation of the Chief Court of 
Punjab and has dissented ffom the Bombay view. 

SIND. : 

This question has also arisen in this province. The judgment 
given by the Division Bench consisting of Pratt, C. J. agd Crouch, J. 
C. in Udharam v. The Secretary of State in India, (19 Ind. Cas, 
922=6 S. L. R., 287), is avery interesting one. It records a very 
strong dissent from the view of the High Court of Bombay.adopted 
in Govind v. Vithal, (36 Bom., 536) and Sidhanath %. Ganesh, 
(37 Bom.,60), and follows the construction put on the” definition 
of section 2 (2) of the Civil Procedure Code by the Chief Court 
of Punjab. ‘ 

The facts of the case were as follows :— 

The plaintiff Udharam brought suit against the Secretary of 
Sfate for Rs. ATS as ee for breach of contract. The defen- 
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dant claimed a set off of Rs. 6000 for damages in respect of fraud 
alleged to have been committed by the plaintiff with respect to the 
same contract, The District Judge decided on a preliminary issue 
that the plaintiff's claim was barred by limitation. The set off 
claimed by the defendant remained to be tried inthe suit. The 
plaintiff appealed to the court of the Judicial Commissioner against 
the decision of the District Judge on the point of limitation. He 
contended that the decision on the issue was a preliminary decree as 
defined by the Code. But this contention was overruled and it was 
held that tht decision was not a preliminary decree. The judgment 
says i— ° : 
“ The essential part of the decision or adjudication must have 
- received formal expression, It is necessary therefore to refer to the 


e Code and the rules ® * * to ascertain when théycourt gives formal 


@xpression to its adjudication. Section 33 enacts that decree follows 
judgment and that judgment is passgd after the case is heard. Judg- 
ment is defined in section 2 (a) as the statement of the grounds given 
by the Judge for,his adjudication. Order XX, rules 4 and 5 make it 
clear that the judgment shall giv@a decision on all issues necessary 
for the’decision of the suit. Rule 6 of the same order further requires 
that the decree shall specify the relief granted or other determina- 
tion of the suit.. The court therefore does not give its adjudication 
the formal expression of a decree until judgment has begn given on’ 
‘all issues necessary for the decision of the suit with the result that 
‘the suit is determined.” aa . 

“ The expression ‘conclusively determines’ points to the same 
conclusion, for a finding on an issue cannot be conclusive ; for until 
judgment is given and the suit determined, it does not operate as 
res judicata. as it is not always certain that the court will act 
upon the decision or that it will be necessary to the determination 
of the suit.” . 

“The distinction between preliminary and final decrees is one 
that is suggested by the case of Dudhin Gulab Koer v. Radha Dulary 
Koer, 1LR., 19 Cal, 463). The Calcutta High Court there held that 
an order declaring the rights of the’ parties in a partition suit decid- 
ed the suit. It was decided that the swit was decided although the 
actual partition had not been worked out. The court adopted the 
argument of Mr. Evans counsa for ie appellants, that the fallacy 
lies in treating the words deciding the suit in section 2 (of the old 
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Code) as equivalent to finally disposing of the suit.” “Jt isin- 
teresting to note that the Legislature has adopted the very words 
‘finally dispose’ used by the learned counsel. The same distinction 
was drawn by the Privy Council in Rahkimbhoy v. Turner, I. L. R., 
15 Bom, 155 and in Hodges v. The Delhi and London Bank, (1. L. 
R., 23 All, 137), 

“Preliminary decrees are passed when after the decision of the 
suit, the court has to stay its hands in order to work out the conse- 
quences on which the complete disposal of the suit depends. These 
consequences may be arithmetical asin an account suit? ministerial 
as in a partition suit or contingent asin a mortgage%uit. They are 
enumerated in order XX, rules 12 to 16 and 18 and in. order 
XXXIV, rules 2 to 5 and 7 and 8.” š 

“I concur withfthe construction put upon section 2 (2) by Ratti- 
gan, J.,in the judgment of the Punjab Chief Court reported as Kashi 
Nath v. Nathu Ram, (9 I.C, 1044=41 P. R,, r911). I differ entirely 
from the recent decisions of the Bombay High Court în Govisd Ram- 
chandra v. Vithal Gopal, (I. L. R., 36 Bom., 536) and Sidhanath v. 
Ganesh Govind, (I. L. R., 37 Bom’ 60). In these cases, it was held 


that decisions on issues which fall short of deciding the suif were ` 


conclusive determinations of the rights of the parties and that the 
court should give formal expression to them in decrees. With much 
respect Iam of opinion that a two-fold error underlies these 
decisions (1) that sch adjudications are conclusive and (2) that the 
court is bound to give formal expression to such adjudications. That 
interpretation leads to the mischief condemned by the Privy Coun- 
cil in Maharaj Moheshar Singh v. The Bengal Government, (7 MI. 
A. 283).” 

The learned Judges further held that the set off has the effect of 


a plaint and the suit embraces both the claim and the set off and, 


- therefore the decision ofthe plaintiffs claim is not a decision of the 
suit. They also held that the appeal was incompetent as itedid not 
comply with the provisions of Order XLI, rule 1. i 
OUDH. ; 
Where a court, before deciding a case finally, orders the names 
of certain defendants to be struck off from the record oa the ground 
that the plaintiff made out no cause of action against them, such 
order is tantamount to a dismiseal'ofthe case against. these defen- 
darts and the plaintiff can treat-the order as “ decfee.” An appeal 
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therefore lies against such an gider, Vide Idan Khan v. Mendi Lai, 
(8 I. C, 409). . 
. NAGPUR, 

In a redemption suit brought by sons ef a Hindu to redeem a 
mortgage which had already been foreclosed by a decree against the 
father, the first court framed the following preliminary issues in 
the case :— 

1, «Whether the defendant had notice of the existence of the 
present plaintiffs at the date of the suit?. 

2. Does the decree against their father bind them ? 

3. Was the father of the plaintiffs the manager of the joint pro- 
perty? 

These issues were dagided against the defendant. The court 


held in Mahu v. Kishan, (15 Ind. Cas., 935=8 NNL. R., 92), that the 
e 


decision is not a preliminary de¢ree. It held that the judgment is 
only the basis of a decree or order.e The decree, which itself is she 
formal expression of the judgment, is, and the order may or may 
not be appealable but the judgment itself gives no right of appeal. 
It further held that the drawing up of a decree is a conscious act 
whereby the court notifies its disposal of the matter in controversy 
in accordance with its adjudication thereupon and no right of 
@ppeal accrues until such decree has been drawn up. In certain 
cases the passing of a preliminary decree ‘is imperative and in 
‘other cases, it is a matter within the discretion of the court but 
unless the preliminary adjudication, is expre$sed by a decree, 
no right of appeal can arise. If the’ court, having written a judg- 
ment which should be followed by a decree, fails to draw up such 
decree, the remedy of the party who wants that decree, is to apply 
for it and if it is refused to move the High Court in revision. Fol- 
lowing Bat Diwali v. Vaishnav, (I. L. R., 34 Bom., 182), the court 
further held that until the decree has beef drawn up, there can be 
no appes 

It will be useful here to refer to appendix D of the first sche- 


dule ofthe Code of Civil Procedure. Forms Nos, 3,4 and 5 give the 


forms of the preliminary decrees In suits for foreclosure, sale and 
redemption. Forms Nos. 17, 19 refer'to a preliminary decree in ad- 
ministration suits, Form No. 21 gives a preliminary decree in suits 
fèr accounts, These seem tð be seme of the suits contemplated 
by the Legislature i in which preliminary decree would be necesSary, 
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‘The result of the foregoing discussion may be summarized as 
below :— . 

(1) A formal decree (its copy) is essential to entitle the ag- 
grieved party to appeal under section 97 of the Civil Procedure 
Code (vide 34 Bom., 182; 12 M. L. T., 309; 8 N. L. R, 92; 41 P. R, 
1911). - i 

(2) Ifthe aggrieved party applies to have a decree drawn up on 
such preliminary decisionsas would amount tq decrees within the 
meaning of section 2 (2), the court is bound to draw up a decree and 
if it fails to do so, the High Court, will, in revision, order the lower 
court to draw up a decree (37 Bom., 60; 8 N. L. R., 92). 

(3) The preliminary finding that the plaintiff is an agricultur- 
ist in a suit for redemption under the Deccan Agriculturist Relief’ 
Act is a preliminkry decree (when followed by a formal expression) 
vide 12 Bom. L. R., 762 ; 36 Bor., 536. aa? 


(4) When the court doe$ not draw up a decwe on a prelimi- 
nary finding, the finding can be questioned in an appeal from the 
final decree (15 Bom. L. R, 382=37 Bom., 480; 16 Bom. L. R., 67) 
unless the right to appeal has been waived (36 Bom., 536). e 

(5) It was assumed in 36 Bom., 536 that it was the duty of the 
party to apply to the court to have the decree drawn up and this 
view has been now negatived and itis now held that it is the duty 
of the court according to the Codeaand the Civil Circulars and that 
no duty is cast orf the party or his pleader to ask the court to have 
the decree drawn up, vide. 37 Bom., 480; 16 Bom. L. R.,97. 

(6) A decision on an issue of limitation, mis-joinder, gr jurisdic- 
tion amounts to a preliminary decree according to the Bombay 
view (37 Bom., 60) but it is not so according to the views of Calcutta 
(21 Ind. Cas., 387), Allababad (10 A. L. J. R., 78), Punj&b (41 P. R., 
1911, 96 P. R, 1911,82 P. R., 1911, r01 P. L, R., 1912) and of Sind 
(6 S. L. R., 287). Bee nis 


(7) When instructions are issued to the Commissioner, deciding 
merely a number of different points in dispute on the metits but no 
question of right is decided, the decision is not a preliminary dec- 
ree (16 Bom. L. R., 206). 

(8) A decision against the defendant in bar as to Res judicata 
is not a preliminary decree (21,Ind. ®as., 387; 10 A. L'J. R, 78941 
PR, 1gtt, tor P. L. R,, 1912), 
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(9) The decision that the defendant is estopbed from taking a 
plea that hehad discovered subsequently a co-owner in the pro- 
perty mortgaged to him’ is not a preliminary decree (41 P. R., 
1911). 

(10) An order returning a plaint for amendment or an order 
` amounting to that is not'a preliminary decree (96 P. R., 1911). 

(11) An order, sanctioning the withdrawal of one of the defen- 
dants and giving him costs is not a preliminary decree (11 Ind. 
Cas., 830). °. 

(12) Aħ order that one of the defendants is not liable f for the 
suit and proceeds against the other defendant is a preliminary dec- 
ree (11 Ind. Cas., 830, 8 Ind. Cas., 409). s 

(13) An order on an objection of a part of the suit being based 
on the Pensions Act or aS to how the portion oÑthe suit relating to 
eprofits is to be determined or as to a security being taken from the 
plaintiff or as to the deficiency of couit-fee is not a preliminary 
decree (82 P. R., 1911). , 

(14) A decision on a plea as to bar under O. XI, r. 2 or on the 
question of the /ocus standi of tbe plaintif to sue or on similar 
questiens is not a preliminary decree (101 P. L. R., 1912). ; 

(15) A decision on the issues of defendant having notice of the 
existence at the date of the first suit, or its binding nature, or the 

‘father of the plaintiffs father being the manager (in a suit for re- 
demption brought by sons) agd@inst the defendant i is not a prelimi- 
nary decree (8 N. L. R., 92). 

(16) A decision that the plaintiff's suit is barrred by limita- 
tion and proceeding with the set off is not a preliminary decree (6 
P. L. R, 287). 

RAMJI M. DOSHI, 

High Court Pleader, Rajkote C.T. 
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- [ENGLISH] 


False pretence—Charge alleging false pretence that accused was 

carrying on genuine business—Evidence negativing allegation. 
The King v. Sagar, [1914] 8K. B., 1112, 

In this case the Court of Criminal Appeal quashed a conviction 
on the ground that‘material and relevant evidence had been wrong- 
ly excluded at the trial. The prisoner was charged with having 
obtained goods bygfalse pretences, in tat he had pretended that 
he was carrying 6n a genuine and dona fide business as manufacg 
turer, agent and merchant. It was proposed on his behalf to put 
in certain receipts and his bank books showing payment by him 
to various firms for articles of different descriptions. Held, the 
‘bank books and the receipts were admissible to prove that he was 
in fact carrying on a genuine and dona fide business in the usual 
way with the usual mercantile documents. This would be so here, 
too, under the Indian Evidence Act, sections 9 and 11. 





e 
e 


Statement made in presence of the accused—Tts denial by * 
hint— Whether adinissible in evidence. l 
Rex v. Christie, [1914] A. C., 545. 

The question in this case was, under what circunfstances is «+ 
evidence of a statement made in the presence of the accused ad- 
missiblé. If the accused is charged with the crime ang he admits 
the charge it is clear that evidence can be given of the admission 
and of what passed onthe occasion on which it was made. “But 
what if he denies the charge? According to the decision of the 

_Court of Criminal Appeal in Rex v. Norton, (1910) 2 X. B., 496, 
evidence of a statement made in the presence of the accused was 
-not admissible against him unléss he acknowledged the truth of 
the statement. But this view has not been accepted by the 
‘House of Lords. The question rose directly in the case under 
notice. The respondent was ried fér an indecent assault upos a 
little . boy; The boy’s mother'stated in evidence that as she and 
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her son came up to the respondent shortly after the act complain- 
ed of, the little boy said in the respondents hearing “ That is 
the man” and. described what the respondent did to him, and 
that the respondent replied “I am innocént,. eld the evidence 
was legally admissible, though its weight would vary with the 
circumstances of the case. Where the accused had denied the 
charge when it was made, and there was nothing in his conduct 
and demeanour from which the jury, notwithstanding his denial, 
could infer that he acknowledged its truth in whole or in part 
the evidential value of the occurrence would be very little, if any- 
thing at all, and the Judges, in order to secure a fair trial to the 
accused, and to guard against the jury being unduly prejudicéd 
‘ against him, have as a matter of long-established practice exclud- 
ed such evidence altogether. The House of [yrds expressly dec- 
‘lace their approval of such practice. lt is questionable whether 
the rule, which the House of Lords approve of as a rule of practice, 
is not a rule of‘law in British India. Explanation (2) to section 8 
of the Indian Evidence Act says, “when the conduct of any per- 
son is relevant, any statement neade to him or in his presence and 
hearing, which affects such conduct, is relevant.” The words ‘which 
affects such conduct are important. A statement, the truth of 
which is at once denied, cannot be said to affect conduct in any 
way. This is clear enough from Illustrations (7) and {g) append- 
èd to section 8. Rer v. Norton would thus appgar to be good law 
as far as British India is concerned. ° 


Personal injury by accident—Accident—meaning of. 
Trim Joint District School Board of Management v, Kelly, 
. 11914J A. C., 667. 

Workmen and their dependants are, under the English Workmen 
Compensation Acts of 1896 and 1907, entitled to compensation in 
cases of “personal injury by accident arising out ofand in the 
course of the employment.” What does “accident” mean? It 
looks 3 simple question but if proved a most knotty one to solve. 
An Assistamt Master at an Industrial School, whilst engaged in the 
performance of his duties, was assaulted by two of the pupils in 
pursuance of a pre-concerted plan of ‘attack and killed. The ques- 
fion was whether his death was the result of “ accident ” within the 
meaning of the Act. After a sharp difference of opinion, it was 
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decided by the Héuse of Lords by a majority of four to thrée, that 
it was, The discussion mainly centred on a dictum of Lord Mac- 
naughten in the case of Fenton v. Thorley, (1903) A. C, 443. 

“I come, therefore, to the conclusion that the expression ‘ acci- 
dent’ is used in the popular and the ordinary sense of the word as 
denoting an unlooked for mishap or an untoward accident which 
is not expected or designed.” And it was argued on behalf of the 
employers that the deceased could not have been killed by acci- 
dent because he was struck by design. Popular language would 
never say he met his death by accident. It would say that he was 
murdered. The reply of the majority of the learned Lords was 
that the event was to be looked at from the point of view of the 
servant and from his point of view, it was undoubtedly an accident, 
and that Lord Mggnaughten meant to *exclude those cases only’ 
where the injuriés had been self designed—that is designed by the 
sufferer. Te adopt the argumentt of the employer would be, it was 
said, to put too narrow a congtruction on the Agt,. and thus to 
defeat the purpose and object of tha Statute which was to afford 
-compulsory insurance of the employed by the employer. All the 
judgments display great legal acumen and brilliant ingeguity of 
argument and make most interesting and instructive reading. 


Malice in law—Malice in fact—Difference. . 


* Shearer v. Shields, [1914] A. C., 808. 


“ Between’ malice in fact and malice in law there is a broad dis- 
tinction which is not peculiar to any particular system of jurispru- 
dence. A person who inflicts an injury upon another person in 
contravention of the law is not allowed to say that he’ did so with ` 
an innocent mind; he is taken to know the law, and he must aet 
within the law. He* may, therefore, be guilty of malice in law, 
although, so far as the state of his mind is concerned, he atts ignor- 
antly and in that sense innocently. Malice in fact is quite a differ- 
ent thing ; it means an actual malicious intention on the part of the 
person who has done the wrongful act, and it may be,’in proceedings 
based on wrongs indepegdant of contract, a very material ingre- 
dient in the question of whether, a valid cause of action cah be 
stated, ig (Per Lord Haldane, L. ©) a i 


° . 
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Alien enemy—Right to sue— Liability to be suea by subject. 

Robinson & Co. v. Continental Ingurance Company of Mannheim, [1915] x K. B., 155. 
The rule i well settled that an alien enemy, if objection be 
taken by the defendant cannot sue as pl&intiff in the British 
Courts, and cannot proceed with an action pending in such courts. 
while the state of hostilities which makes him an alien enemy lasts, 
-Whether he can sue or proceed with his action ifno objection be 
taken by the defendant is perhaps open to doubt. In this case the 
position was exactly reversed, The plaintiffs were British sub- 
jects and had brought this action against the defendant, a German 
Insurance Company to recover a loss under a Policy of Marine 
Insurance. While the action was pending, war was declared bet- 
“ween England and Germany. Thereon the gefendants applied 


ma that all proceedings in the action should be staydd during the war 


and it was argued on their behalfthat there was no distinction in 
the two cases.and if the action was allowed to proceed, they would 
be put to the injustice and disadvantage of not being able to put 
in a counter claim, or come and give evidence, But Bailhachi, J. re- 
fused the application. In his Lordship’s view the rule whieh pre- 
vents an alien enemy from suing as plaintiff is founded upon the 
assumption that it would be contrary to public policy for the courts 
to‘give any ‘assistance to alien enemies to „enforce their rights 
against British subjects to the detriment of the latter. But to hold 
that a subject’s right of suit is suspended agains? an alien enemy 
is to injure a British subject and to favpur an alien enemy and is to 


, defeat theeobject and reason of the suspensory rule. It is to turn 


a disability into a relief. This view is supported by reference totext- 
book writers and eminent American authority mentioned in the 
judgment andis manifestly founded on good pririciple and good 
Sense, Even an alien enemy who is allowed to remain, either for a 
specified time after the commencement of ‘war, or during good be- 
haviour, isyexonerated from the disabilities of enemies for such time 
as he in fact stays, see Hall’s International Law, 6th ed page 388 
‘and such an alien enemy or his wife would be entitled'to sue and 
‘maintain an action in the British Courts. 
Princess Thurn and Taxis v, Moffitt, [1915] x Ch., 58. 

-Where an alien enemy is sued, during the continuance of the 
hostilities, by a subject, he would bê entitled: to “appear and de- 
fend either peronally-or by counsel, To hold the contrary wetld 


+ 
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be, as observed by ‘Bailhachi, j,, Spod to fundamental priħciples 
of Justice. 


a . 
~ Railway—Risk-notes— Loss,’ ' non-delivery’ ‘short delivery,’— 
; meaning of. j 
Wills v. Great Western Railway Company, [1915] 1 K. B., 199, C. A. 

This was an important, though novel, case. The plaintiff deli- 
vered a consignment of goods to the defendants for cartiage on 
their Railway, at a reduced rate, upon the terms of a contract sign- 
ed by him, which provided that the defendants should be relieved 
from “all liability for loss, damage, misdelivery, delay or deten- 
tion” unless arising from the wilful ‘misconduct of their servants, 


but not from T liability they might ®therwise incur in the case ` 
` e 


of “non-delivery of any package or consignment fully and prog 
perly addressed” and that “ no claim in respect of goods for loss 
or damage during the transit” should be allowed. unless made 
“within 3 days after delivery of the goods in respect of which the 
claim is made, or in the case gf non-delivery of any package or 


consignment, within 14 days after despatch.” 2 


The consignment consisted of a number of carcases of frozen 
meat. On arrival at destination it was found that the number, of 
carcases was less than the number delivered to the defendants for 
carriage. i . . 


The question was whether it was a case of non-delivery of con- 
signment or simply of loss or damage within the meaning of the 
s 


contract. The majority of the court of appeal.héld that it wasa ° 


case of non-delivery. “If thirty be the consignment, and only 
twenty nine are delivered, the consignment has not been delivered, 
there has been non-delivery of the consignment of thirty.” Ia 
other: words short delivery amounts to non-delivery, The argu- 
ment for the opposite view which commended itself to one of the 


‘ Lord*Justices (Phillimore, L. J.) was that “ non-delivery js the anti- 


thesis to delivery just as non- existence is the antithesis to exis- 
“tence, and means non- delivery of the whole consigrfment, that is, 
total failure to deliver.” ‘This seems, with great respect, to be a 
sounder view and gives a natural and popular meaning to the 
-word ‘loss,’ If ‘loss’ doesenot fnelude or mean short delivery, 
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then what does it mean at all, If it be right to say that a delivery 


of nine out of ten packages of one consignment amounts to ‘ non- 
delivery t of the consignment, then, by parity of reasoning, delivery 
of a bag less than its original weight would also amount to non- 
delivery of the consignment. If that is so, then one may cut out 
the word ‘loss’ altogethér. 





Private way—Long and interrupted user by public—Intention to 
aedicate—Presumption. 


Folkestone Corporation v. Brockman, [1914] A. O., 338. 


In order to constitute a valid dedication to the public of a high- 


, way by the owner of the soil, it is clearly settled that there must 


be an intention to dedicate. There must be atyanintus dedicandi 
on the part of the owner. Direct evidence as to such intention 
and dedication can rarely be forthcoming. Evidence of long, con- 
tinuous, and -uainterrupted user of'a way by the public has been 
held admissible to prove that*such user had a lawful origin, such 
user raises a presumption of a prgvious valid dedication. What is 
the nature of this presumption. It is a presumption of law which 
must be made, or of fact which may or may not be made according 
to the circumstances of each case, 


This question rose directly in the case under notice. A road 
was made by one R on waste land over which the public had pre- 
viously been allowed to wander, and on the completion of the road, 
residential houses were built along its’course. Tolls were charged 
for horse’'and wheeled traffic, but there had been a free user of the 
road by foot passengers for upwards of eighty years without 
interruptioy. The justices, who were the final judges of fact, held 

„that R did not intend to dedicate the road asa public highway 
and it was not repairable by the inhabitants at large. On a case 
stated by the Justices, for the opinion of the court, it was contended 
that proo¥ of such long, continuous, uninterrupted user, created a 
praesumptio jurts in favour of dedication which, unless rebutted, 
must prevail, and there being in thé case, no such rebutting evidence, 
the Justices were bound, as a matter-of law, to hold in favour of 
dedication. The House of Lords repélled the contention, and held 
that it was wholly a questi®n of ẹfact in each case whether from 
such user it could reasonably be inferred that the owner had teal 


oo 
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intention of dedicating the way to the use of the public, The 
case of Turner v, Walsh, (6 A. C., 636, P. C.) was inspite of certain 
ambiguous expressions in the judgment held to be high authority 
for this proposition. And user to be good at all for this purpose 
must be exercised under éonditions as to imply the assertion of a 
right, within the knowledge and with the acquiescence of the owner. 
And mere acts of good nature or kindness, though ‘continued and 
repeated for never so many years, should not be construed in such 
a manner as to make them the foundation of legal obligation, As 
was said by Lord -Bowen in “ Blount v. Layard” “that nothing D 
worse can happen ina free country than to force people to be 
churlish about their rights for fear that their indulgence may be 
.abused and to drive them to prevent the enjoyment of things 
which, although they are matters of privage property, naturally give . 
pleasure to many thers besides the owners under the fear that , 
their good nature may be mis-understood”, (1891) 2 Ch., 681, aè . 
690. The view taken by Woodroffe, J, in Akshoy Kumar Ghose 
v. Commissioners of the Port of Calcutta, (1906) 33 Cal.,1243,is inac- 
cordance with the rule laid down by the House of Lords, See also 
Mammada Mudali v, Nallaya Goundan, 32 Mad., 527; Chairman 
of the Howrah Municipality v, Khetra Krishna Mitter, 33 Cal, 
1290, where Mookerjee, J., refers to many American authorities; 
Rana Ganpat Singh v. Kangra Valley St, Co, (1898) Pun. Ree, 
No. 62; and Latbhat v. President of Ahmadabad Municipality, 
(1878) Bom, H. C, Printed Judgments, 35. i 


` PESTE 
License—Seat in theatrex— Whether revocable—Forcible removal 


of spectator who paid for seat— Whether entitled to damages, 
Hurst v, Picture Theatres, (Limited), [1915] 1 K. B., I. (C.A.) 
This case is certain to rouse a good deal of comment and dis- ° 


cussion, The plaintiff, who had purchased a ticket for a seat ata 
Cinema show, was forcibly turned out of his seat by the directione 
of the manager, who w&s acting under a mistaken belief that the 
plaintiff had not paid for his seat. The plaintiff brought ‘this ac- 
tion to recover damages for assault and false imprisonmert. It was 
argued on behalf of the defendants, on the authority of the well 
known case of Wgod v. Leadbitter, (1845) 13 M. and W., 838, that 
the purchase of the ticket by the plaintiff only conferred on him a 
revocable license and nota license coupled with an interest, and the 
defendant having revoked the® license, the plaintiff by refusing%o 
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leave the theatre on being requested to do so by the defendants, 
became a trespasser and was liable to ‘be ejected by force, The 

court of appeal (Buckley | and ‘Kennedy, L. JJ., Phillimore, L. J., 
` dissenting) held that, owing to the fusion of Common Law and 

Equity since the passing of the Judicature’ Acts, Wood v. Leadbitter, 

was no longer good law, and the defendant had no right to revoke 

the license. The case ‘is absolutely indistinguishable on facts 
from Wood v. Leadbitter. There the plaintiff had also purchased . 
tickets, not fora theatre, but for a race-course. That was a deci- 
sion of a court of Common Law and it is an. authority for this 

proposition ; x A license to enter upon lands is revocable at the 

will of the licensor, whethtr it be by deed or parol and although 

valuable consideration has been given for it. In order to make ‘a 

jicense irrevocable, it must either be coupled with an interest, or it- 

self amount to a grant; and there can be no vaftd grant without a 

. deed ; where there is a grant but without a deed, there the license 

isrevocable. Now, say the majority or the Court of Appeal, the court 
is bound under he Judicature Act to give effect to equitable dòc- 

trines. And considered in that* light the matter stands in this way. 

The plaintiff, for valuable considergtion, acquired a right to see the 
performance from commencement “to its termination and had a. 
license to get into the building and occupy a seat for that purpose, 

The contract included a contract not to revoke the license until the 
play had run to its termination. At law damages could be awarded 
for breach of such a contract. errison v. Smith, (1 897) ZQ. B.. 
445. Butin equity an injunction could be granted restraining the 
defendant from breaking his contract and thus restoring the plain- 
„tiff to the enjoyment of his license. The injunction would protect 
aright in equity which but for the absence of a deed would have 
been a right atlaw. The result is, the equitable remedy of injunc- 
tion being available to the licensee, the license becomes irrevocable, 
I¢ is admitted, and cannot be denied that no interest in land was 
conveyed, or was intended to be conveyed by the ticket. By the 
Judicature Z Act, a man has the estate which equity thinks he ought 
to have. But that Act would have no bearing on the question if 
there is nọ estate at all, either in lawor equity. Assuming that 
specific performance of such a contract would be'orgered by a court 
ofequity, which we very much doubt, that seems to us, with Philli- 

more, L. J., to be absolutely no reason why a man should have alk 
the. fights before- hand, which he. would get on the specific perfor- l 
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mance ofthe contract: See PoMock, gth ed., p. 390. Mr. Salmond: 


holds the contrary view. See Salmond on Torts, p. 247 (rd ed.) 
The rule in Wood v. Leadbitter would hold good wherever the: 
Indian Easements Act appligs. Under that Act, evéry license is re- 
vocable unless it is eoupled with a transfer of property and such: 
transfer is in force, or the licensee, acting upon the license, has 
executed a work of a permanent character and incurred expenses 
in the execution. (Section 60, Easements Act). And see further 
Prosonna Coomar Singha v. Ram Coomar Ghose, (1889) 16 Cal, 
640, where Wood v. Leadbitter was followed. J 
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* COMMENTARIES ON THE CRIMINAL PROCEDURE CODE. By G. 
P. Boys Esq., B. A, LL. B. (Cantab) Barrister-at- Law, Allahabad," 
Butterworth and b, Calcutta. Price Rs. 18. 


We regret that we have been kitherto prevented through circum-. ° 


stances long and tedious to explain, from reviewing the most re- 
cent one of the many commentaries on the Code bf'Criminal Pro- 
cedure of 1898 of which Mr. G. P. Boys of the Allahabad Bar is the 
author. Mr. Boys has been in oyr midst a little over twenty years 
and he has established his reputation as a clear-headed anl pains- 
taking lawyer whose services are very greatly in requisition both in 
original and appellate criminal cases. During this appreciable 
period of active practice Mr. Boys has devoted a good deal of 
spare time ‘at his command in studying the niceties of the various 
sections both of thte substantive and adjective criminal law in force 
in British India and in careflly thinking over the angles of vision 
from which different authorities have viewed debateablee questions 
during the half a century that the Criminal Procedure Code and the 
Penal Code have been in force in their present shape. The present 
volume of the commentaries on the procedure sections of our crimi- 


nal law represents in part the result of those labours and serves to” 


wipe, out in some me&sure the chasge of intellectual barrenness 
levelled’ against the legal practitioners of Allahabad, gnly a few 
legal works having been produced by members of that body, Mr. 
Boys has not, we are glad to notjce, given us only a compilation of 
case-law but has brought an intelligent mind to the Study of the 
various rulings and while hoticing in their proper places and 
under appropriate headings the. authorities on each point, has added 
his oun ideas and criticisms wich are very suggestive and at tims 
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valuable’ Divergent views have oftén been taken .of many knotty 
points in the law of criminal procedure by different authorities and 
in some cases the phraseology employed by the Legislature leaves 
room for considérable differences of opinion. The Allahabad view 
isin many cases different from the views of one or more of the 
Indian High Courts and is more in favour of what are known as 
executive ideas than partial to the liberty of the subject. In all such 
cases Mr. Boys we are glad to notice has given his criticisms on 
each poirt briefly cut with a refreshing outspokenness and he has 
` not always accepted the views of the court whose roll of advocates 
bears his name, as the perfection of human wisdom. This is neither 
the time nor place to dwell at any length on those controversia} 
points more especially as the subject will have to be thrashed out 
both in the press and in the Council Chamberyby competent ex- 
_ Ponents of the various views when the revision of the Code will be 
taken up on the termination of the war, let us hope in the near 
future. Mr. Boyg has adopted the system made familiar to the 
readers of Mayne’s Criminal Law that of printing the text first with- 
out any commentaries and then dividing the annotations into para- 
graphs for easy reference. This system has its advantages and the 
busy practitioner does not often like the idea of finding the text of 
a section of any Code amidst a plenitude of printed matter in all 
sorts of. types. This edition of the Code has now been in the market 
for some months and we are glad to notice that in these* provinces 
at least it is being widely appreciated bhoth by tlte Bench and the 
Bar. The get-up is excellent and considering the vast mass of 
. Matter contained therein the price of the volumes is not high, 
Probably it would have been better to bind the whole thing into 
one volume but that is a minor matter, 





e THE POLICE ACT (V OF 1861), WITH NOTES, by H. C. Sinha, 
Pleader, 2nd edition, Surma Office, Silchar. ePrice Rs, 2-8, 

This.is the second edition of an annotated Police Act. The 
notes are lear and concise, and all cases have been accurately 
summarized. The Police Act, is one of wide application and every- 
day use, and we have no doubt this edition will prove useful to 
the practitioners in the Criminal Courts, Several appendices con- 


tain the Rules from the Bengal Police Manual,‘as well as the Bengal 
Pojice Act, ?VII of 1869). The boqk is well-printed, but is rather 
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highly priced. 7 
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STRIDHANA OR WOMAN'S PECULIDM. 


The position of woman in Hindu Society is low, much lower 
than that of man, Her normal condition of life is dependence. 
She cannot stand alone but must have some one to rest upon 
That this is so w8uld appear from the fact that unlike the case of , 
a man, a woman has no gotra og family of her own, but thathtr. | . 
gotra is that of her husband or of her father according as she is 
married or unmarried. Before marriage she is dependent on her 
father, after marriage on her husbahd ; and if she happens to survive 
him, on her son, and in his default, on her husband’s relations. 
Thus, she is never, what is called in the language of law, Sut Juris 
and what is worse still, resembles a slave to a considerable extent. 
-But low as her condition is in the present day, it was much lower 
in the days of old. «Time was when Hindu women ‘were looked 
upon as goods and chattels and were dealt with as sich (2). And 
dhe great Rishi Narada, only voices the sentiments of the gene- 
rality of the Smriti writers °where he says, “In all the four classes, 
wives and goods go together ; he who takes a man’s wivés takes his « 
property” (6). Again, in the next following verse, he says, “ The . 
wife is considered as the dead man’s property.” Thig being so, it " 
is only natural that women should have been divided like ordinary 
moveables at a partitien of the family property. As a necessary 
consequence of this state of things, women were deemed jncapable 


(2) In days of yore the condition of Mahomedan womer? also, was no 
better. Before the advent of Islam, says a fair writer, meslem women 
were treated as mere beasts of burden. ‘lhe great Prophet, however, re- 
moved their disabilities and plfced them on a common footing with men 
in every respect. It was when the Arabs came in contact with the Per- 
sians that women lost theirrights and privileges and the purdah system 
was introduced. (See a paper on “Some Current Social Problems” by 
Mrs. Muhammad Hossain, noticed gin the Statesman ofthe 14th April, 
1912), e e 


e (b) See his Sanhita, Chap. iii, v. 23, 
xin 8 J 
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of having any property except what theif owner’ allowed them to 
possess, and so long as he allowed it. There is ample evidence in 


the 


Vedas to show that in early times married women pursued 


independent occupations, and acquired gain, by them; but their 
earnings, whatever they were, were at the disposal of the man to 
whom they belonged. This fact is also evident from Manu (a), and 
the author of the Dayabhaga (4), too, notices it. Besides a woman's 
earnings, her possessions would ordinarily be limited to her wearing 
apparel, and ornaments, and, perhaps, some domestic utensils, Her 
husband, if he choose, might recognize her right (c) to these para- 
‘ phernalia as they might bê loosely called ; but it would seem that. 
in early times this right ended with his life. The party who came 


«to have dominion over hey, after her husband’s death, also obtain- 

e ed the power of appropriating her property. Pishnu says, “ those 

* „° Ornaments which the wives usually wear should not be divided by 
the heirs, whilst the husband of such. wives are alive” (d). But there 

is nothing to prévent such division being made after the husbands 

are dead ; or, in other words, fhe ornaments of widows may be 

. divided. The same text is apparently found in Manu, where it is 
-slightly*altered, so as to prohibit the husband’s heirs from taking 


‘the 


‘property of a woman even after the husband’s death, The 


author of the Mitakshara explains Manu in this way, and his ex- 
planation, about the correctness of which there could bg no doubt, 
marks'a later phase of the law Ye). Accordingly, Apastamba re- 
marks, “ According to some the share of the wife consists of her 
‘ornaments, and the wealth which she thay have received from her 
* relations” (7). This plainly shows that an after-usage sprung up of 
E . recognizing the right of the woman by formally allotting her special 
property to ber upon a family division. “As Hindu society advanced,” 
observes an eminent Hindu lawyer, “the right of a woman, also, ad- 
vanced by gradual and successive stages. Fist, her right to acquire 
property and holdit as her own wealth was established; her right as 


(a) *Institutes, Chap. VIL, v. 416. 
(b) ° Chap IV, section 1, v. 19. ; 
(A The text of Narada whichedeclares the dependence of women— 


(“A woman has no right to independence”. Nar, 13, 31) is not incom- 
patible with their acceptance of propertyyeven admitting their thraldom, 
Mitakshara ii, section, 1 v. 25. ° 


(d) Ste his Institutes, Chag XVII, section 23. 
(e) Manu, IX, v. 200; Mitak. ii, Section 1, v. 33: 
(f) Apastamba, ii, 14, v. 9. 


mee an 
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heir was, also, gradually established.” Another step in advance, 


and the law reaches a point where it deems it proper, in view of 
the principle of evolution, to separate her property completely, 
from that of her husband, by making it pass arter her death ina 
different line of descent. Thus it appears clear that the recogni- 


tion of any right of property in women has been of gradual growth; 
and that though originally regarded as mere goods and chattels . 


they came to possess separate peculiar property of their own to 
which the name of S¢tridhana (a) might be appropriately applied. 

A Hindu woman has at most ¢hree states to pass through in life, 
She begins it as a maiden under the care and contfol of her parents ; 
then when she enters into matrimony, she becomes a wife, and if 
‘she happens to pre-decease her’ husband a contingency which is 
so earnestly desired by her from the bottom of her heart she is ° 


(a) In this matter of considerable importance the Hindu woman fares e 
much better than her sister of highly civilized England. This is what 
John Stuart Mill says in his excellent work on the Subsection of Women. « 
“An English woman,” observes that great advocaté of woman’s rights, 
“can acquire no property but for fer husband; the moment it becomes 
hers, even if by inheritance, it becomes ipso facto his. In this respect the 
wife’s position under the Common Law of England is worse than that of 
slaves in the laws of many other countries; by the Roman Law,for exam- 
ple, a slave might have his peculium, which, to a certain extent, the law 
guaranteed to him for his exclusive use. The higher classes in this coun- 
try have given an analogous advantage to their women through special 
contracts setting aside the Law, by conditions of pin-money etc. Since 
parental féeling being stronger with fathers than the class feeling of their 
own sé a father generally prefershis own daughter to a son-in-law, who 
is a stranger to him. By means of settlements, the rich usually cen- 
trive to withdraw the whole or part of the inherited property of the wife 
from the absolfte control of the husband; but they do not succeed in keep- 
ing it under her own cortrol; the utmost they can do is only to prevent 
the husband from squandering it at the same time debarring the rightful 
owner from its use. The property itself is out of the reach of both; and 
as to the income derived from it, the form of settlement most favourable 
to the wife (that called “ to her separate use,” ) only precludes the husband e 
from receiving it instead of her: ıt must pass through hey hands, but if 
he takes it from her by personal violence as soon. as she receives it, he 
can neither be punished, nor compelled to restitution. This is the amount 
of the protection whigh, under the laws of their country, the most power- 
ful nobleman can give to his own daughter as respects her husband. In 
the immense majority of cases there is no settlement; and the absorption of 
all rights, all property as well as all freedom of action is complete.” To’ ° 
call it by its proper name, this is a system of legalised spqliation. But 
it is gratifying to observe that the harshness of the law in this matter is 
much mitigated in practice. e . 


Not satisfied with the present state of things, some English women are 
trying their level best to make their social position identical with that of 
men. In fact, they are demanding equal civic rights and privileges for 
both sexes, and, as things are now taking a turn, the day dges not appear e 
to be far distant when largeconce@ions will be made in their fayour. 
This trend of thought, also seems to be agitating. the minds of some 
Indian ladies belonging to Hindu as well as to Mohammedan society r 
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spared the miseries and privations which are incidental to widow- 
hood,—a state so very painful and taxing that the unfortunate 
‘woman sometimes welcomes death in rder to get rid of it. 


A Hindu girl is generally marriel very*early. In fact, infant 
marriage is the rule, adult marriage, which is marriage properly so 
‘called, the exception. Such a baby, however rich her parents may 
be, is not likely to possess ornaments of much value before what 
is termed “the plighting of broth.”—It is only when she is detrothed, 
that gifts worthy of the name would be coming to her from the 
‘bridegroom and her own family. The bride-price, as it is common- 
ly styled, whether given as a payment to the parents, or asa 
„dowry for the bride, would probably be the earlier in point of time. 
Gifts by the girl’s own family would come next. Such gifts pre- 
suppose that consent which was only asked for when the parental 
dominion was recognized. But they do not necessarily involve the 
idea that her right to separate property had yet arisen. It is only 
when the husband’s relations began to make gifts to her that such 
a capacity for holding separate property would have been recogniz- 
ed. As for gifts from strangers, or persons beyond the limits of 
very close relationship, they. when permitted, which however, is 
not’generally done, would pass to the husband by whom the per- 
mission was granted. Similarly, earnings mage by the wife which 
could only be made by the pernfission of the husband, would, also, 
be his, not hers. Thus, what is called woman's peculium is of a 
purely limited character. . 

Manu whose authority in Hindu Law is almost supreme, thus 
defined Séridhana :—“ What was given before the nuptial fire, 
what was given on the bridal procession, what was given in token 
of love, and” what was received from a brother, a mother, ora 
‘father, are considered as the six-fold (separate) property of a 
(married) woman” (a). This definition is illustrative, not exhaus- 
tive: It js only intended to explain by example the nature of 
woman’s separate property. . 

Thee words “a brother, a motber or a father” are, also, not 
- restrictive, a$ would appear from the next verse of Manu: “What 


(a) Manu, Chapter IX, v. 194. Thisgdefinition tallies with that given 

by Katyayana. Narada, agreeing in the main, only substitutes for “a 

token of“love,” “ her husband@ donation’’; While Vishnu substitutes the 

® term sulka or fge for the gift “in tofen of love.” The Mitakshara and 

. works which Are of special authority in all the other schools.of law tħan 
Bengal follow like the Dayabhaga Manu inthis matter, 07 
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she received after marriage fom the family of her hushand, and 
what her affectionate lord may have given her, shall be inherited, 
even if she die in his life-time, by her children.” Both Vishnu and 
Yajnavalkya who give a ‘similar enumeration, add, “that which a 
woman receives when her husband takes another wife.” Vishnu 
further adds, “what has been given by kindred as well as perquisite 
and gift subsequent”; and Yajnavalkya terminates his list with the 
‘mysterious term Adyam, which Vijnaneswaraexpands, though not 
quite correctly, into “ and also property which she may have acquired 
by inheritance purchase, partition, seizure and finding” (a), that 
is, by all the ordinary modes of acquisitfon excepteby gift and will, 

The above definition given by Manu and which is substantially 
-adopted by almost all the Smriti-writers, though couched in Jine; 
language, still reqhires a few words: by way of explanation, The 
first kind noticed by him is presents made before the nuptial firé. + 
The lighting of fire (at Hawan) being a fart of the marriage 
ceremony, the expression before the nuptial fire, is to be understood, 
by reference to a rhetorical figure, as meaning the whole ceremony, 
‘and is intended to cover all gifts made while the ceremony is being 
‘performed. This ceremony commences with the offering of funeral 
obsequies to the manes of departed ancestors, and concludes with 
the (bride’s) Adhi-vada (prostration at the feet of her husband). 

Property seceived during this time is denominated yantuka or, as 
it is sometimes styled, ayauluka, So called in view of the yuta, or 
joining, that is, eunion by marriage of man and woman, who 
` become, as it were, one body, identical “in bone, flesh and skin”, 
The Biblical idea of marriage is, also, the same, the wife becoming 
by marriage the bone of her husband’s bone and flesh of his flesh. 
Vautuka, property (4) or wealth given to a woman py her father 
and the rest at the time of her nuptials, goes on her death to her 
unmarried daughter. . Such presents may include both moveables 
and immoveables ; but whatever their character may be, they be- 
long on her death to her maiden daughter. ° 
Gifts made on the bridal procession forms the second kind of 
` separate property noticed by Manu. It is what a wqman’ receives 
‘when she is conducted from the paternal or rather parental abode 
to her husband’s house. /#uta Vahana expressly kmita gifts pre 


(a) Mitak. Chapter ii, secjon 11,@. 2. 


» .(6) The nuptial presents are called Prinayya, EE being received’ ata 
marriage (Parinayana): E E 
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sented in the bridal procession to such ‘as are “received ‘from the 
family of either her father or her mother (a). But Jagannath is of 
opinion that gifts received from any one would come within the 
definition (b). i 

‘What is given in token of love, for hich Narada substitutes 
her husband’s donation, ‘and Vishnu, “ sulka or fee,” evidently refers 
to affectionate present made by the husbands, This seems to be the 
view taken of it by Narada and Vishnu. But Katyayana would, 
also, include presents made by the mother or father, of the hus- 
band in token of affection. Her husband's donation,’ (Daya) is 
wealth given (dgtta) to het by her husband ; it does not include the 
husband’s heritage, though the word (Daya) sometimes conveys 


.such meaning. Here, the husband’s donation is used for wealth 


given by the husband, so Katyayana says “L&t the woman place 
her husband’s donation as she pleases when he is deceased; but, 
while he lives she should carefully preserve it, or else, (that is, if 
unable to do so) commit it to the family that is, the family of the 
-husband.” Thus, in respect of such property the woman’s absolute 
control over it only commences fom the death of her husband. As 
to the* extent of the wealth which may be given by the husband, 
Vyasa limits it to two thousand (Panas) at the utmost. . But this 
does not interfere with the wife’s right, qualified though it be, to 
the whole estate of her husband who dies leaving no male issue. 
-e The word Sulka (fee) is used in two different senses : It may 
mean the marriage portion, or the dowry for the bride, in. which 
„sense it is used by Vishnu in his definttion of Stridhana ; or it may 
mean thë gratuity or payment made to a father for the sale of his 
„daughter, When the word is used in the former sense, it is an 
affectionate, present, and, accordingly, Yajnavalkya classes it with 
gifts frora kindred. Such a gift goes on the death of the woman to. 
"her -own heirs, not to those of her husbapd or father. It is only 
-when she dies without issue that the property goes to her husband 
or her father according as she was married in an approved or unap- 
proved form. Where the word is used in the sense in which Apas- 
tamba úses it, namely, as the price given to the parents or guardians 
for the sale of a maiden, which can only be the case where the mar- 
-riage is in the Asura form, it becomes the property of those to 
whom the Payment is made amd not of the girl given away. 
(a) Dayabhaga, Chap., IV, s. 1, v. 6. r 
(6) 3 Dig» 559 l 
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As regards the devolution of the Sulka in this sense, the earliest 
rule is to be found in a text of Gautama, which has been variously 
translated. But the rendering given in the Dayabhaga appears, to 
be preferable, where it is translated thus :—“The sister's fee be- 
longs to the uterine brothers ; after them it goes to the mother, and 
next to the father, some say before her.” This Jimuta Vahana 
explains by saying that according to some, the father takes before 
the mother, and both after the uterine brothers (a), The writers of 
the Benares school treat the Su/éa as an exception to the rule that 
a woman’s property goes to her daughters, and make*it pass at 
once to the brothers, and in default of thém to the mother (4). But 
the Bengal authorities treat the text of Gautama, not as an excep- 


tion to the general rule, but only as explajning how this species of= 


property devolves ih the absence of nearer heirs (c). 


The words, “a brother, a mother, or a father,” as I have already? 


observed, are given only by way of illustration. In addition to the 
verse of Manu might be adduced the authority of Yajnavalkya and 
‘Vishnu. Says the former, “what has been given toa woman by 
‘the father, the mother, the husbamd or brother is denominated a 
woman’s property.” Vishnu adds present from “the son”, But not 
‘quite correctly. He, also, says that, “ what has been given to her 
‘by kindred, as well as perquisite and gift subsequent are a woman's 


separate property.” The term ‘kindred’ in this text intends mat- . 


ernal uncles and others, for the father and the rest are specified by 
appropriate words., But by the same word ‘kindred’ in the other 
texts regarding stridhana, her father and mother are denoted, 
Hence the meaning appears to be this, Anything received sub- 
sequently to the marriage from (maternal or paternal! uncles or 
‘other persons who are related through the father and, mother, or 


from those persons themselves ; or so received from the husband, | 


or from his family, namely, her father-in-law and the rest is a-gift 
subsequent (a). - 

` The ‘perquisite’ mentioned by Katyayana he describes as, 

“whatever has been received asa price of workmen on houses, 
(a) Chap., IV, section 3, vs, 27, 28. g 


(b) See Mitak. l, 11, v. 14; Sm. Ch., IX, 39,33; Viray 242, 0. 13; 
Viv, Ch., 270; Vy. May. IV; 10, v. 32; Madha. v. 50, p. 47; Vara- 
drajah, 48. 

(e) Yaj. ii, 145; Daybh. 1V} sectien 3 v. 10. Judoonath v. Busunt 
Coomer, 19 Suth., 264. $ s 


* (8) Col’s Dayabh., pp. 69,70. . 
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furniture, beasts of burden, milch animals and ornaments (a). This 
definition is somewhat obscure at any rate the meaning is not 
easily made out. Srikrishna Tarkalankar in his Dayakrama 
Sangraha remarks, ‘That is termed a perquisite which a woman 
receives from others, as a douceur for influencing her husband, an 
architect or othér description of artist, to expedite the completion 
of their business, such as the construction of a house or other kind 
of work, It is the price, in fact, which she receives for sending her 
husband ( to the employment), 


Devala says “ Her subsistence, her ornaments, -her perquisite, 
and her gains are the separate property of a woman, she herself 
exclusively enjoys it; and her puspand has no right to use it 
“unless in distress.” s s 


e , Vyasa says : “ whatever is presented at the time of nuptials to 


the bridegroom, intending (the benefit of the bride) belongs entire- 
ly to the bride,; and shall not be Shared by kinsmen.” Here the 
time of nuptials is stated illustratively, and not as the sole motive. 
That this is so, would appear from the following authentic text, 
viz. “ahat is presented to the husband of a daughter goes to the 
woman, whether her husband live or die; and, after her death, 
descends to her offsprings.” Here the giver’s intention is not specifi- 
ed asitisin the former text, because it is implied by the word 
daughter? The gift, also, need not be made to the bridegroom, it 
may be made to somebody else with that intentand when so made, 
would have the same effect. Since various sorts*of separate property 
‘of a woman have been thus propounded without any restriction of 
number, the number sz¥ (as specified by Manu and some others) is 
not definitely meant, but, as the Mitakshara has it, “is intended, 
not as a reStriction of a greater number but asa denial of a less” 
(4). Indeed, the texts of the Sages merely intend an explanation of 


oe 


woman’s separate property (c). 


That.alone is her peculiar property, which a woman has power 
to give, “sell or use, independently of her husband’s control. A 
woman’s property may, therefore,.be defined as that property which 


independent of her husband’s control she has a right to dispose of 


at pleasure. Katyayana declares that save and except the wealth 
(a) *Col’s Dayabh. pp. 68-73 

d (b) Chap.,ii, section XI, v.4. ° , 
(c) See Col’s Dayabh. pp. 71, 74, 75: T oe 


~ 
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which is acquired by mechanical arts, and which is received through 
affection from any other than her kindçed, excepting these two 
kinds, the rest is her property, peculiarly so calléd. As regards 
property received from her husband, a woman may consume it as 
she pleases when he is dead, or may giye it away, excepting im- 
moveable property; but it does not become absolute property so 
long as he lives. Immoveable,property given by him does not be- 
come so even after his death, If, however, the husband have no 
means of subsistence without using his wife’s separate property, in 
a famine or other distress, he may take it in such circumstances, 
but notin any other case. So Yajnavalkya declarts : “ A husband 
is not likely to make good the property of his wife, taken by him 
in a famine, or for the performance of a duty, or during illness, or 
while under restraint’ (a). These are the circumstances under which 
a husband may use his wife’s proéperty, and not in any other, Now, 
if the husband could not usg, it is needless for us to say that 
neither the son nor the father nor the brothers can do so without 
her consent and permission. ° 

From what we have stated®*above the following list may be 
given of property over which a womau has absolute control :—(1) 
Property received during the performance of marriage ceremony ; 
(2) presented on the bridal procession ; (3) given by the fathér, 
either before or after marriage; d4) received from the father’s 
relations; (5) given by the mother, either before or after marriage ; 
(6) received, from*the mother’s relations ; (7) property received 
from the husband’s relations ; (8) presented on her husband’s 
espousal of another wife ; (9) subsistence, that is, money which 
remains after providing for a woman’s food and raiment; (10) 
‘ornaments ; (11) fee or perquisite ; (12) gains, that is,*interest on 
loans and the like, or treasure discovered ; (13) and whatever ise 
given to the husband of to any other person intending the benefit 
ofthe woman, These thirteen descriptions of property are*strictly 
Stridhana, even during the life of the husband. 

Of the above kinds of property, only the first is Vautuka. The 
rest are Ayautuka including what is technically termed Saudayika 
(č). Ayautuka, of course, is that which does not come within the 


(a) See Chap. ii, 148. e g 


(b) This word is derived from udaya, which may be explained as a gft 
made for a good purposé, or to put it shortly, a kind or affectibnate present, 


x1 9 J 
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term Vautuka, Saudayikais translated as“ the gift of affectionate 
` kindred.” Now, Katyayana declares, “that which is received by 
a married woman or a maiden, in thg house of her husband or of 
her father, from her husband (a), or from herarents is termed the 
gift of affectionate kindred.” In the Dayakrama Sangraha it is 
said, “that which is received by a married woman from the family ` 
of her husband, or from the family of her parents, and by a dam- 
sel from the family of her parents, is the gift of affectionate 
kindred.” Both the Dayabhaga and the Dapatatwa have it that, 

“what is obtained from kind relations, that is, persons of her 
father’s, mother’s or husband’s family, is the gift of her affectionate 
kindred.” The author of the Smriti Chandrika, however, limits it to 
“wealth “received by a woman from her own parents or persons 
connected with them, in the house of either her father or her 
huband, from the time of betrothal to the coupletion of the cere- 
mony to be performed on the occasipn of her entering her lord’s 
house (4).” But others include gifts received by her from her 
husband, and from others after her marriage (c), Thisis now the 
accepted view. Provided the gift*is made by the husband, or bya 
relation either of the woman or of her husband, it seems to be 
immaterial whether it is made before marriage, at marriage, or 
after marriage, it is equally her Saudayika (d). All savings made 
by a woman from her Stridkanq and all purchases made with it, of 
course, follow the character of the funds from which they proceeded 
(ce). Wealth given on the occasion of the husba@d’s taking another 
wife is nof Saudaytka, as it is a present to soothe a woman who is 
given a rival in the matter of her husband’s love and affection. So 
is surplus subsistence allowance, this being no gift at all. Wife's 


(a) The WYtakshara reads bhratwh (brother) instead of bhartuh (husband) 
,and is followed by Chandeswara and some others. 


(4) Smr. Chan. IX, section 2, v. 7. 
(c) See Vira. p. 222, section 3 ; Madhaviya, section 50, p. 42 ; Varadrajah, 50, 


(d) Gosgeen v. Msst. Kishen-munee, S. D. A., Vol. VI, pp. 77-81 ; Doorga 
v. Msst. Tejoo, 5 Suth. Mis. 53; Gangadaranga v. ’ Parameswaramma 5 Mad, 
H. C. I1: ; Jeewan v. Msst. Sona, 1 N. W. P., 66; Kashee v. Gour Kishore, 10 
Suth. 139; Radha v. Bisseshur, 6 N. W; P., 279; Hurry Mohun v. Sonatun, 1 
Cal, 275 ; Ramaswami v. Virasami, 3 Mad., H. C., 272. Katyayana says that 
“such a gift having been made through kindness in order that the women posses- 
sing them may live well, is declared, by law tô be their absolute property. The 
absolute exclusive dominion of women ovef such a gift is perpetually celebra- 
ted ; and they have power to sell ag give it away, as they please, even though it 
cohsist of lands and houses.” See Vyavattha-Darpana, pp. 694, 697. 


(e) Luchmun v. "Kali Churn, 19 Suth., 292 (P. C.); Venkata v. Suriya, 1 
Mad., 281 ; see also Hurst v. Mussoorie Bank, 6 All, 762. 
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dowry, also, does not strictly come under the head of Saudaytka, 
Ornaments may come under the category of affectionate presents. 
The kinds of property which are neither Vautwka nor Saudaytka 
may be classed underethe head of Ayauéuka, strictly so called. 

As regards a woman’s power of disposition of property, Jimuta 
Vahana follows Katyayana in limiting’ the term Séridhana, as 
used by him, to that property which she has power to give, sell, 
or use, independently of her husband’s control.” Such property is 
Stridhana, properly so called. But a womai may have property 
over which she has absolute control as regards persons other than 
her husband. Such property may bè called Sértd@hana of the 
second order. To these may be added property which she can 
deal with at all only for limited purposes. — 

From all that Wwe have stated above, the following conclusions 


may be drawn. First.—Yautgka property, and Saudayzka of atl » | 


sorts, whether moveable or immoveable, which has been received 
from relatives other than the woman’s husband, aré absolutely at 
her own disposal, she may spend,” sell, devise, or give it away at 
her pleasure. „The same rule applies to land which a woman has pur- 
chased by means of such Saudayika as was absolutely ather dis- 
posal, The husband cannot fetter her in her dealings with such pro- 
perty, nor take it except in case of extreme distress, as in a famjne, 
or for some indispersable duty, or during illness, or while a credi- 
tor keeps him ig prison. Even then he would appear to be ‘at 
least under a momal obligation to restore the value of the property 
when able to do so. What he has taken without necessity he 
is bound to repay with interest. This right of the husband to 
take his wife’s property, however, is only personal, a creditor of 
the husband cannot avail himself of it. . š 

As regards' property inherited by awoman from one of her 
own sex, Jagannath Says itis also, absolutely at her disposal (a). 
It is clear that where property given by .a person to a woman 
would be her Siridhana (6) it would be equally such, if devised; 
" ‘both are gifts, ‘only the manngr of giving is different. In Bengal, 
however, it has been held that property inherited by 4 woman from 
“a woman does not become hèr it Seridhana, but descends on her death 

(2) See 3 Dig, 629. ° 


(b) See Ramdulal 7. Joymani, 2 Morley’s Dig. 65) Per curiam J8do0 
Nath v. Bussupt Coomar, 11 B. L, R; 295. 
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to the heirs of the donor, not to “her own heirs (a). It has, also, 
been held by the Bengal High Court that property so inherited is, 
under the law pf the Dayadbhaga, subject to the same restrictions 
as to power of alienation as would apply, to,it if it had descended 
from a male(4). Devala says: “ Her subsistence, her ornaments, 
her perquisite, and her gains are her separate property. She her- 
self exclusively enjoys it, and her husband has no right to use it 
unless in distress.” All these are Stridkana, rightly so called, 
but itis doubtful whether they come under the head of Saudayika. 
Very probably, they do not, except ‘gains’, which is translated 
“wealth received by a wonfan (from a kinsman).” The Viramitro- 
daya, however, explains the term as meaning “what is received by 
any person who makes present for the purpose of propitiating a 
goddess.” Some, again, interpret’ it as interést on loans, while 
. others take it for treasure discovered. 


Secondly._-From a text of Katyayana it is clear that wealth 
given to a woftman by her husband, she may dispose of as she 
pleases, when he ts dead; but, while he is alive, she should carefully 
preserve it, or else (ifunable toe do so), commit itto the family 
of the hisband. As regards immoveable property so received, she 
is not competent to dispose of it as she pleases, even after her 
husband’s death. But it seems that being her Szridkana, it will 
on her death descend to her heirs, not to those of her husband. 


°” Katyayana says:—“The wealth, which is» earned by (the 
exercise of) mechanical arts, or which is receive? through affection 
from any pther (but the kindred) is always subject to her hus- 
“band’s dominion ”. ` On this text Jimuta Vahana comments, 
‘Over that, which has been received by her from any other but 
the family of her father, mother, or husband, or has been received 
by her in the practice of a mechanical art (as spinning or weav- 
ing), her husband has dominion and full control. He has a right 
to take it even though no distress exists (c) He may take it, but 
nobody else can. Therefore, if she dies before her husband, the 
property remains in his possession, and passes to his heirs. But if 
e 

(a) See Pran Kissen v, Noyanmony,, 5 Cal., 222; Hari Dayal Singh 

v. Grish Chund, 17 Cal., grr. 


e 
(5) Bboobun Mohan Banerji o. Muddun Mohan; Shome’s Reports 3, 
e cited and approved in 17 Cal.?917. e - S 


(c) See Dıyahaga, IV, <eation 1, vs 19, 20 e E os 
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she survives her ‘husband, the property becomes hers absolutely, 
and goes on her death to ber own heirs, not to those of her hus- 
band (a). And certainly the rule would be the same, if the acqui- 
sition was made by a gu¢dow (b). The author of the Smriti Chand- 
rika, evidently following a text of Katyayana, observes that women 
possess independent power, not only over Saudayika, but, also, 
over their husband’s donations (c). It would, therefore, seem that 
excepting husband’s donation (such as dowry), whatever else is 
given by him, is subject to his control. The Madras High Court 
upon the authority of a remark by Colebrooke has suggested that 
even as regards landed property, giveh to her by a person other 
than her husband, a married woman would be incapable of alien- 
ating it without the latter’s consent. But however sensible suche 
a rule may be in à moral point of view, it does not possess much 


force in the eye of law, seeing that there are express texts whic! + 


give her absolute right to deal with such property. 

Thirdly—A woman has ho power to dispose Of trsmoveadble 
property, given or devised by her” husband, even after his death. 
But being her Stridhana, it passes on her death to her heirs, not 
to those of her husband. Nor is she competent to alienat® other- 
wise than under restrictions which attach to alienation of such 
property inherited by a woman from a male, even though the gift 
is made ig terms which create a heritable estate, of course it is 
different if the gift or devise is coupled with an express power of 
alienation (d) .« 

Katyayana says :—“ Whrat has been promised to a woman by 
her husband as her exclusive property, must be delivered by his 
sons, provided she remain with the family of her husband ; but 
not if she live (that is, I believe, permanently) in the family of 
her father” (e). The same, Rishi also adds; “Buta wife who 
does malicious acts injurious to her husband, who has no sense of 
shame, who destroys his effects, or who takes delight jn being 

(a) See 8 Dig. 628 ; Madavarayya v. Tirthasami. | Mad., 367. 
(b) See 2 W Macn., 289. 


(c) Eee Smr. Chan. IX, section 2, v. 12. ; : 


(dì) Jeewun v. Mast, Sona, 1 N. W. P., 66; Koonibehari v. Premchand, 
5 Cal., 684: Prosonno Cooħñar v. Tarrucknath, 10 B. L. R., 267 ; Kanria v. 
Mokilal, 10 All., 495. There*tg no rule of Bindu Law that a gift to a female 
should only carry with it the limited nature of a female estate by inheri- 
tance. Kollary v. Lutchmee, 26 Suth., 895, é 


e (e) “See 8 Dig. 585. A Sua 


e 
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° 
faithless to his bed, does not ei deserve the Stridhana” (a); 
that is, woman's own property (in general, not the above des- 
cribed alone}. « 

Where a married woman with Si andi contracts, she will be 
assumed to have intended to satisfy her liability out of her sepa- 
rate property (4). If she is unmarried at the time of her contract, 
she will be liable personally, and not merely to the extent of her 


‘Stridhgna, for payment of her debt, even though she marries be- 


fore it is enforced (o). i 

The sutcession to a woman’s Séridhana is a matter of consi- 
derable difficulty, and tlfis difficulty arises from the fact that in 
determining the lines of succession three things are to be kept‘in 


«view, namely, whether the woman is maiden or married ; whether 


the marriage was in an approved or an unapproved form ; and 


“whether the S¢ridkana is of one kind or another. Over and above 


all this, there are differences between the doctrines of the Bengal 
and the Benares lawyers on this’ head. As might be expected, 
only a little is said about the property of a maiden. Her property 
would generally consist of a few ornaments and clothes. It'is only 
when $he is betrothed that gifts would be coming to her from her 
own family as well as from the bridegroom. In some very rare 


-egses she might, also, have inherited property from a female re- 


lation, I say. ‘female relation’, for while her father js still alive, 
it would be almost impossible for her to inherit property from 
a male. 

There is only one text which is*to be biad in the Books re- 
garding succession to her property, whatever it may be; and that 
text is ascribed to Bandhayana in the Dayabhaga and to Narada 
in the Dayakrama Sangraha. The text runs thus :—-“of an unmar- 
„ried woman deceased the brothers (ď) of the whole blood shall 
° take the inheritance ; on failure of them it shall go to the mother 
or if she be not living to the father ” (e). The Mitakshara ex- 


(a) eColebrooke, however, renders the phrase—‘' Siridhanan na cha Sar- 
bati’+-by ‘is held unworthy of the property above described’? but this 
does not appear to be accurate. 


(ò) Ggvindji o. Lakmidas, 4 Bem., 318 ; Narotham v. Nanka, 6 Bom., 


473. 
.(c) See Nahal Chand v. Bai Shiva, 6 Bom., 470. 
(a) Her-brothers came in first, because she is their bhagini—*' she who 
shares with her brothers ” ToMofault pf hrothers come the parents. . 


(e) This, however, relates to wealth other than that wh ioh has been 
given to the damsel by a bridegroom. (D K.S.p 31) 
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plains this text by saying that the deceased’s uterine brothers | 


shall have the ornaments for the head, and other gifts, which may 
have been presented to the maiden by he? maternal grand-father 
(or her paternal uncle, as Balam Bhatta says) or other relations ; 
as well as the property which may have been regularly inherited 
by her. In the case of a damsel betrothed, the bridegroom shall 
take the rings and other presents, or the nuptial gratuity which 
had been previously given by him (to the bride), paying all the 
expenses incurred on both sides (a). Thus, the succession to the 
property of a darnsel betrothed and unbetrothed is the same, only 
that in the former case what was given by the bridegroom is to be 
returned to him after deducting expenses. 


The above text of which the authorship is anything but certaine 


mentions only three heirs, but Mitra Misra, the author of the 


Viramiirodaya, supplies the omission by providing that in default - | 


of parents the maiden’s property goes to their nearest sap~indas or 
kinsmen. In Janglubai v. Jetha Appaji (b), it was held that a 
Hindu maiden dying without leaving brother, mother or father as 
heir, must be treated for purpose#of succession to her Stridhana, 
as a woman married according to one of the unapproved forts, and 
dying childless, In the case of such a woman, the law, according 
to the Mitakshara, is that her Stridhana shall go in default of her 
father, to AYs nearest sapinda (Tathratyasanne). But in the Mayu- 
kha this same word is interpreted as meaning “the woman’S 
nearest sa~inda through the father”, In Gojabai’s case (e) Mr. 
Justice Telang pointed out that it was possible to harmonize the 


Mitakshara rule and the Mayukha interpretation, if “both the ° 


Mitakshara and the Mavukha were understood to refer to the same 
heirs, only by different descriptions. The Mitakshara describing 
them as the sapindas of the husband, the Mayukha as sapindas of, 
the wife in the family of the husband. But he did not proceed to 
show how both meant the same heirs. This has now been done by 
Mr, Justice Chandavarkar in the Full Bench case of Tukaram v. 
Narayan (d). His Lordship has clearly shown that the Mitakshara 
rule and the Mayukha interpretation intend the same heirs, only 

(a) Mitak, Chapter II, section XI, v. 80.. 

(b) See I. L. R., 32 Bom’, 409, | 

(c) LL. R, 17 Bom, 114. e = 

e (d) XIV Bom. L. R, p. 89. x ce 
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that they are described differently. Iri other words, the father’s 
Sapindas are the same as the sap~indas of the woman in the family 
of the father, That this “is so would appear from the fact that 
while a gifl remains unmarried, she has no gotya different from that 
of her father ; it is only when she is married in one of the approved 
forms that she receives the gotra of her husband. In the case of 
marriage in one of the unapproved forms, however, the gotra of the 
woman is not changed but remains as it was before, the gotra of 
the father. In such*a case the woman is not the dwara (door) for 
entrance into the ula (family);it is her father. He is the way, 
not she. If we enter withhim as the door, we must look out for 
his Auda, i.e, who are his sapindas, They are her sapındas alsd. 
then, it is clear that what the rule calls the nearest safitndas of the 
father, the Mayukha terms the woman’s sapm&das through the 


. fetber. In the Full Bench case noticed above, the question was 


between the sister of a maiden’s father and his male gotraja sapin- 
das five or six degrees removed, and%t was held that the former was 
the preferential heir ; and held very rightly for the sister being in 
the Auda of her brother and his. gotraja sapinda according to the 
Mitakshara, she comes in as heir (gotraja sapinda) to her brother 
immediately after the grand-mother, under the same law (a). 


‘ SHUMBHOO CHUNDER DEY, 
e j Hooghly. 


(a) The law, however, i is different in Bengal, where the sister, is not 
recognized as heir, though the sister’s soy is. 


r ° (Zo be concluded.) 
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STATUTORY DISCRIMINATIONS AGAINST NEGROES WITH 
REFERENCE TO PULLMAN CARS, © o 


A new phase of the Jim Crow question has been presented by 
statutes which allow railroads to provide. sleeping cars, chair cars, 
and dining cars for white passengers without supplying like cars. 
for negroes(1). In a recent case the United States Supreme Court_ 
intimated that sucha statute is unconstitutional, even though it 
be shown that there is not a sufficient demand among negrg. 
passengers to warrant the providing of such accommodations for 
them. Me Cabe v. Atchison, Bopeka & Santa Fe Ry. Co., 235 U. S. 
151(3). i . 

As a general proposition, anydiscrimination based on colour, the 
result of state as distinguished from individual action, may, under 
the Fourteenth Amendment, be eradicated by the federal courts(8). 
But the notion of just what constitutes discrimination at any giyen 
time is a „variant chiefly determined by an equally unstable pub- 
lic opinion. At the close of the Civil War the prevalent idea 
regarded the meré segregation of the negro, in public conveyances, 
as discrimination. And this attitude was reflected in the courts(4). 
Of later years, however, mere separation is not regarded as dis- 
crimination ; accordingly, the so-called Jim Crow statutes making 
compulsory the segregation of negro passengers in common car- 
riers, are upheld(5). The theory is that classification is not dicrimi- 





(1) Rev. Laws, OLA., 1910,88 860 et seg.; Kirpy’s DIGEST OF ARK. 
STAT., § 6625 ; 3 MCEAaCHIN I'ex, Civ. STAT., ann. art. 6750. 

(2) Mr. Chief Justice White, Mr, Justice Holmes, Mr. Justite Lamar, 
and Mr, Justice Mckenolds impliedly dissent. Fora statement of the 
case, see RECENT CASRS, p. 425. $ 

(3) See the Civil Rights Cases, 109 U. S., 3, 13. 

(4) See Railroad v. Brown, 17 Wall, (U. S.) 445, 452.° in some of the 
northern states this attitude continued for some years later. See: Ferguson 
v. Gies, 82 Mich., 358, 363, g6 N. W., 718, 720 (separation in restaurant). 


(5) Plessy v. Ferguson, 163 U. S.,837; Ohio Val. Ryss Receivet v. 
Lander, 164 skys 431,47 S.W., «44, aff 882; Morrison v. State, 116 Tegn., 
e 534,955. W., 494; Logwood v. Memphis xC. R. Ca, @3 Fed., 318, 


XIII 10 J 


70 NOTES AND CUTTINGS 


nation(6) ; that equality before the kw does not involve the right to 
occupy identical conveyances(7); and that such statutes are reason- 
able police regulations dtsigned for the mutual comfort and se- 
curity of both races(8). Regarded absttactly, the Jim Crow statutes 
do secure equality before the law. If the car reserved for white 
passengers is close to negroes, the converse is likewise true. Yet 
it is questionable whether this kind of equality is that which the 
Fourteenth Amendment was intended to secure(®), In practice, 
these classifications are always imposed by the white race; and the 
motive is admittedly the avoidance of the black race. Since this 
purpose is accomplished, ethe technical equality before the law 
-held out to the negro partakes somewhat of the nature ofa sop. 
wXerhaps this is the best the law can do. On its face it promises 
equality, but it cannot change the feelings of the people(!®). At 


. least the law can enforce this standard of apparent equality. 


Hence, if certain classes of one race are allowed to ride with the 
other, like exemptions must be madéin regard to the other racet). 
Moreover, statutes allowing separate conveyances must require that 
these be equal in all points of comfort and conveyance(l®), The 
same principles appear applicable to Pullman and other sleeping 
cars, for if these luxuries are provided, they are open to all pas- 
sengers without discrimination as much as ordinary coaches(8), In 
the recent case before the United State Supreme Court, the argu- 
ment in favour ofthe statute w&s based upon the comparatively 
negligible demand for Pullman accommodatidns by negro pas- 
sengers, But the demand which such .cars are installed to meet is 
e created bythe travelling public. If the demand is sufficient to 
warrant the furnishing of Pullmans at all, to exclude however 





(6) See Morrison v. State, supra, p. 546. 
(7) See Logwood v. Memphis & C. R. Co., supra, p, 319. 
, 9 See Ohio Val. Ry.’s Receiver v. Lander, supra, p. 444. See Gaines 
v. Seaboard Air Line Ry., 16 !. C. Cu 471, 473. 
(9) See Sec. 1 of the Civil Rights Bill of 1875, 18 U.S STAT. AT L., 335. 
See Harlan’s dissent in Plessy v. Ferguson, supra, p. 557. 
f (10) See West Chester & Philadelphia R, Co, v. Miles, 55 Pa. St. 209, 213. 
(11) State v. Patterson, 50 Fla., 127, 30 So. 308 (statute exempting negro 
nurses in charge of white children held unconstitutional). 
(12) Cf. Murphy v. Western & A. R. R., 23 Fed., 637, 639; Gray v. 
+ Cincinnafi Southern R. Co., 11 Fed., 683, 686. 
e = (13) Nevin v. Pullman Palace-Car Go., 106. Ill., 222; see Pullman Palace- 
Car Co. v. kdwrency, 74 Miss., 782, 802, 22 50., 53, 57, : e 
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minute a portion of that public simply because of colour seems to 
be sheer discrimination. The dictum of the majority in the prin- 
cipal case therefore appears, correct. d 
If then these statutes are unconstitutional, it would seem that a 
practical problem of some difficulty faces those states which desire 
segregation of the races in Pullmans. To require the railroad to 
duplicate its Pullman accommodationsin the face of a consider- 
able financial loss, because of the little or no,demand for “black” 
Pullmans, although a considerable white patronage existed, would 
savor strongly of a deprivation of propgrty without due process of 
law(14), So if the Jim Crow laws apply to Pullmans, the railroad 
would seem justified in refusing such service until the demand was 
sufficiently great, to make feasible tht installation of separate 


cars at least a nominal profit. But in many cases the whites would ° 
then not be properly accommoflated, and the railroad would be `e 


losing profits which the trafigwas willing to pay. Thus the rail- 
roads may be induced to offer a practical solution of the difficulty 
by partitioning off for negroes a portion of the same Pullman coach 
sufficient to meet what small négro demand arises. Even if seg- 
regation laws arenot applied to Pullmans, if we assumea public 
opinion which finds expression in such statutes, the railroads’ prob- 
lem is still to segregate the negro or lose entirely its white pat- 
ronage. ft seems, therefore, that although the situation may be 
handled by statute, a desire for the profits of this white patronage 
would be a sufficitnt incentive to cause the southern railroads on 
their own initiative to devise, even more effectively,,ways and A 
means for a practical solution.(8)—Harvard Law Review, 





ALIEN ENEMIES IN THE COURTS OF A BELLIGERENT. — 
The European war, coming asit does after a prolonged period of 
free commercial intercéurse between the great powers, has developed 





(14) See Smyth v. Ames, 169 U. S., 466, 526. j 


« 

(15) A complication not directly presented by the principal case is the 
application of the interstate commerce clause to Jim Crow statutes, This 
question is usually avoided, a8 it was here, by construing the Statutes as 
including interstate possengers only. louisville, N.O.& T. Ry. v, State, 
66 Miss., 662, 6 So., 203; Chesapeake & U. Ky. vu Kentucky, 179 U.S, 388. 
But the recent decision in he Shreveport Rate Cases, 234 U. S., 342, 28 
Harv. L. Rev. 34, 294, would seem to havea bearing on thg question, (f 
the negro travelling to A., whigh is actss the state line, is exempted fyom 
the Jim Crow statutes, may he not prefer A., as a trading centre, to B, 

` which is within the state? 1hus, though only a regulation of interstate 
travel, it might well interfere with interstate regulations. aa 
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acutely the problem of what status shall be given in the courts 
to an alien enemy who is aJlowed to remain in a belligerent country 
after the outbreak of hostilities. A Canadian court has recently 
held that such an individual may recover in tert for a personal in- 
jury. Topay v. C ows Nest Pass Coal Co., 29 West. È. R., 555 (B. C). 
An English court has refused to stop proceedings against a German 
Insurance Company. Robinson & Co. v, Continental Ins, Co, 31 T. L. 
R. 20 (KĘ. B. Div.). e 


War necegsarily contorts the normal legal situation. Broadly 
speaking, all intercourse between citizens of the belligerent nations 
must cease, In the courts there will, of course, be no remedy what- 
goever for the damage incurred by acts of hostility(1), and for obliga- 
tions that were entered into before the war and that mature either 
befqre or during it all remedies in favour of non-resident aliens must 
be suspended until peaceful relations have been restored(?), But if 
an over-statement be made of the general principle(8), attention may 
be diverted from certain important distinctions, It seems clear, 
for example, that belligerency ought not to alter the situation of an 
alien defandant, and operate in his favour by suspending the remedy 
against him. If he is within the jurisdictian and subject to personal 
service it would be odd reasoning that placed him on a'better foot- 
ing than a loyal citizen(4). And this principle carried to its logical 
conclusion leads to the result that if the alien enemy is non-resi- 
dent he is subject to all the usual remedies tlfat are available 
against a non-resident defendant(®). On.principle it would seem that 
ein this latter case the court ought to make sure of its being phy- 

sically possible for the defendant to appear by attorney or in per- 
son, and to produce his evidence, and also that the proceeding 
ought to constitute an implied license for him to enter the jurisdic- 
tion if he chose to appear in person (8). Otherwise the judgment 


(1), Juando v. Taylor, 13 Fed. Cas., No. 7558. 
d (2) Gee 2 WESTLAKE, INTERNATIONAL LAW, 2nd. ed., 44-52. See also 
Driefontein, etc. Co. v. Janson, [1900] 2 Q. B., 339, 346, affirmed, [1902] 
A. C., 484. 
(3) Suck an over-statement was måde by Lord Davey in Janson v. Drie- 
fontein, etc. Co., supra, [1902] A. C., 484, 499, and caused the court nota 
little difficulty in the recent English case.’ 


(4) McVeigh v. United States, 11 Walf (U. S.) 259, 267. 
e (5) Dorsey v. Kyle, 30 Md™s12. o 


(6) There is £ suggestion f@vourable to this view in the recent Engligh 
case at p. 21 
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would be purely confiscatory in effect,’ a policy which should be 
pursued, if at all, only by the executive. To refuse him the im- 
mediate payment of costs if he wins would also seem unjustifiable, 
and not answered by, the suggestion that such a policy would 
furnish recourses to the enemy, for by hypothesis an equivalent 
loss has already been inflicted(7). All the customary defenses in- 
cluding set-off must be allowed the alien defendant(8), but to permit 
counter-claim would qolat the general principle that affirmative 
remedies must be suspended during hostilities(9). 


The Canadian case raises the problem of whether there are any 
circumstances under which a court will grant relief to an alien enemy 
plaintiff. It is clear that no relief can be demanded of right. Even | 
in peace an alien has no right enforceable by action to enter the 
territory of another sovereign (19) | and in war it would seem to bę 
fundamental that a sovereign may arbitrarily restrict or exclude an 
adherent of the enemy as he pases. But as scorn, as the warring 
nation expressly or by acquiescence allows an alien enemy to re- 
main within its borders without xestrictions as to his rights at law, 
the situation must be viewed in a new light. Such permission con- 
notes protection, One softening of the strict logical consequences 
of belligerency is already established in the rule that if aliens are 
caught in foreign tersitory by the outbreak of hostilities they will 
be allowed a reasonable time for the removal of their property (11), 
And there is furthér analogy in the doctrine that where an alien 
enemy is licensed’ to trade,eall his disabilities are removed(#3, It 


cannot be denied that there are cases which indicate thet all alien 3 


enemies are under total disability to sue, but almost without excep- 
tion they have to do with non-resident plaintiffs(18}. On the other 








(7) See the recent English case where the query was raised at p. 22, 


(8) See McVeigh 2. United States, supra at p. 267 ; Seymour v. Bailey, 
66 Il, 288, 297. 


(9), Although, as we submit infra, an alien enemy who is permitted to 
remain in the country may sue in the courts as plaintiff, the defendant here 
would be in the country solely for a special purpose and therefore not 
entitled to all the rights of those who have been allowed to remain for all 
purposes. . 

(10) Poll v. Lord Advocate, 35 Sc. L, Rep., 637. 

(i) Of The John Gilpin, 13 Fed. Cas., No. 7,344. 

(12) See United States v. Cement, a7 Fed. Cas., No. 15,945. x 

(13) Anthon v. Fisher, 2 Doug. 649 T n.; Brandon t Nesbitt, 6 T. R..23; 

œ see Russ v. Mitchell, 11 Fla., 80. 
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hand, there is a distinct body of authority which holds that if the 
alien is allowed to remain he should be granted all the protective 
remedies that are essential to the scope of intercourse allowed 
him (14)—a view which harmonizes with the modern desire for raising 
the standard of international ethics in warfare. + 





CAUGHT HAIR IN MACHINE. 

Petitioner quit york on her maching shortly before noon, and 
was preparing to go home. She was combirig particles of wool 
out of her Hair as was the custom of the girl employees. For this 
purpose she weft to a passage-way where a piece of looking-glass 
had been placed against a post 32 feet from her machine. It was 

*the common practice of the girls to the knowledge of the superin- 
e tendent and overseer to do as the petitioner did, and it was not 
* e^ Yorbidden. While the petitioner was combing her hair it was 
caught in the machinery, and she suffered serious injury. The Sup- 
reme Court of* New Jersey said that there was no doubt that the 
accident happened in the course of employment, that it would be 
entirely too narrow a constructfon to limit the benefit of the sta- 
tute to the time the workman is actually employed at her or his ma- 
chine; that a workman is nonetheless in the course of his employ- 
ment because he is engaged in changing his street clothes for his 
working clothes or in changing his working. clothes for his street 
clothes. In the present case it was reasonably necessary that pe- 
titioner should comb her hair and remove the pårticles of wool be- 
fore leaving the factory. Terlecki v. Strauss, 89 Atlantic Reporter, 

. i 1023.—Chicago Legal News. 





QUESTIONING TRUTH OF WIFE’S STATEMENTS.— 
e Is evidence of à husband’s silence or acquiescence in accusa- 
tions of his wife admissible as an admissfon of guilt on his part? 
This was one of the issues in Riley v. State (Supreme Court of 
Mississippi), 65 Southern Reporter, 882. Riley was convicted of 
anette anes 





(4) Maria v. Hall, 1 Taunt, 33, n.p Clarke v. Morey, 10 Johns, (N. Y.) 69, 
Chancellof Kent in delivering the opinion in this case brought out the im- 
portant point that if the alien is within-the jurisdiction when war breaks 
out he may stay with implied permission gintil expressly ordered away. In 

. the principal Canadian case, where the plaintiff was expressly permitted to 


° stay b an Order in Council™y fortigr!, the result should be clear. See 
>e Russel d. Skipwith, 6 Binn. (Pa.), 241 ; I AMER. J. INT. Law, 463; Hah 
INT. Law, 6 èd., 388. : ` pa : 


é 
we 
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murder. His wife having: -been maces of the same PR E 
appellant was tried, she and her husband were confined in jail to- 
gether, Over objections of appellant, the trial court permitted 
several of the inmates of thesjail to testify that they over-heard a 
conversation between "appellant and his wife when it was evident 
that neither of them knew that they had eavesdroppers. Accord- 


ing to the witnesses the wife was bemoaning her fate, and said to` 


appellant that he had forced her to take the entire reponsibility, 
when he knew that he had made her commit tife murder. Fhe only 
reply made by the husband to this charge was to say; “Hush, 
Bessie, if you go to the penitentiary, you won’t be gone over six 
months before you get a pardon. If they ‘convict me they will 


hang me.” Appellant contends that, inasmuch as the wife could . 


not have been inttoduced to testify that she had charged defen- 


dant with the crime and he did not deny the charge, it follows -. 


that others could not be introduced to:testify to this charge. This 
contention,the court, in effect? denies, but holds the evidence in- 
admissible for other reasons. The’ court says: “ All of the evi- 
dence here in question shows thgt the'defendant was sympathiz- 
ing with his wife and was trying to comfort her with the assurance 
that she would soon be released. She was naturaily hysterical 
and much depressed. Under these circumstances, was the defend- 
ant called upon to repudiate what his wife said tohim? Was the 
charge made in such a way as to call upon him to deny it? It is 
“not always conducive to domestic peace for a husband to contra- 
dict the statements of his wife, and ordinarily the wise husband 


attempts to soothe and placate his irate spouse rather than to ques- ° 


tion her statements. ® * * * Speaking for the average man 
we are of opinion that appellant was not called upon, to deny the 


statement of his wife, made under the ‘circumstances surrounding | 


them at the time. His failure to deny, dispute, or hedge meets 
with our idea of what a normally prudent and sensible man would 
naturally have done, and therefore the evidence had nies prgpaue 
value, but was probably very damaging to him with the j a — 
Chicago Legal News, ° 


e 
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Nuisance—Doctrine of Rylands v. Fletcher — Whether extends to 
Co-licensees. 
Charing Cross Electricity Supply Company v. Hydraulic Power Company, [1914] 
8 K. B., 712,0. A. 
In this,case the court of appeal had to consider whether the 
doctrine of Rylgnds v. Fletcher applied to the case of co-licensees, 
The plaintiffs were the owners of electric cables which had beén 


. laid under certain public streets, The defendants were the owners 


of hydraulic mains which had been laid undér the same streets 


- ‘under statutory powers. These mains burst in four different places 


in each case damaging the plaintiffs cables. The bursting of the 
mains was not due to any negligenée on the part of the defendants. 
The plaintiffs claimed damagés, The defendants said, there being 
no negligence, on their part, they were not liable. Held that the 
Doctrifle of Rylands v. Fletcher applies not only to cases in which 
the dangerous thing has escaped from the defendant’s land on the 
plaintiffs land and done damage there, but also to cases in which 
the site of the plaintiff's injury was occupied by him pnly under 
a license and not under any right of property in the soil and that 
in the absence of statutory authorization of the nuisance the 
defendants were liable for the damage caused by the bursting of 
their mains POVESTE that they had been guilty of no negli- 


gence, 





Solicitor and chent—Claim Jor indemnity—Misrepresentation— 
“Improper advice— Fraud—Negligence—Breach of fiduciary obligation. 
Nocton v. Lord Ashburton, (1914) A. C., 982. 

This case furnishes an apt illustration of what was known as 
constructive fraud “in courts of equity, and in that connection 
explains the true scope and meaning of the rule laid down by the 
House of Lords in Derry v. Peek, (1889) 14 A. C, 337, It wasan , 
action brought by a mortgagee against, his solicitor, claiming to be 
indemnified? against the lose which he had sustained by having 
been improperly advised and induced by the defendant, acting „as 


J 


1} 
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his confidential solicitor, to release a part of his mortgage security 
whereby the security had become insufficient. Charge of fraud was 
made but was negativeds The defendant was nevertheless held 
liable on the ground of breach of fiduciary duty towards the plain- 
tiff created by special relationship betwgen the parties. He was 
under a duty of making a full and nota misleading disclosure of 
facts known to him when advising his client who was entitled to 
rely on his’ advice. No actual fraudulent intgntion—intention to 
_ deceive was necessary. Looking at the matter from another point 
of view, the solicitor would be liable to` indemnify his ‘client on the 
ground of negligence. He contracts with his client to be skilful 
and careful. For failure to perform his obligation he may be made 
liable at-law in contract or even in tort fer negligence in breach ôf’ 
a duty imposed onhim. The Indian Legislature has also recogniz- 
ed this head of liability, see section 18, cl. (2), Indian Contract Act; 
and see Oriental Bank Corporation v. Fleming, (1879) 3 Bom., 242. 

e 





Highway—Premises abutting thereon—Private right of access. 

f Cobb v. Saxby, [1914] 8 K. B., 822. . 

It is well settled law that the owner.of land adjoining a highway 
has the private right of passing from his premises on to the high- 
way, and if that righteis obstructed and he brings an action against. 
the person causing the obstruction, he is not in the position of a 
member of the public who complains of an obstruction to the high- 
way which specially affects Him, but he is a person who has a cause 
of action by reason of the interference with or obstruction to his 
private right. ; 

Becket v. Midland Railway Co.,[1867]3C. P., 82; byon v, Fish- 
mongers Co, [1879] 12 Ch. D., 261 and Pollock on Torts, gth ed. p.e 
415 (where authorities are collected and some doubt is expresséd). ` 

In the case under notice, Rowlatt, J., held that the rule was not 
confined merely to doors opening in to the highway, but that a 
person had a private right of access from the highway to the walls 
or windows of his house abutting the highway. He ‘has a right 
to do anything he likes with ‘the wall or the window, for example, 
to display advertisements on "the wall, p% foods in the window, ahd 
if these rights are invaded or ofstructed he would Pave a good cause 
of action against the invader. And accordingly the plaintiff, who 
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had erected boards infront of the defendants wall, which though not 
constituting an obstruction to the street, did prevent the defendant 
from having access to the wall from the street for the purpose of 
repairing it, and from exhibiting advertisemants upon it, was ina 
counter claim for an injunction, restrained from*maintaining the 
boards in that position. 


2 





Easement—L ightund air—Infringement— Whether amounts 


to nuisance, 


Paul v. Robs§n, [1915} 42 Oal., 46, P. C. 
In this case, which was an appeal from Bengal, their Lordships 
ofthe Privy Council hold, following Colls Case and Jolly v. Kine, that 


e in actions for infringement of right to light and air the single ques- 


* a` tris, whether the obstruction complained of is a nuisance. Colls 


Case is a decisive authority on the question of the nature and 
extent of the prescriptive rights to “light and air. And it is now 
settled that the owner of a dominant tenement is entitled to the 
uninterrupted access through hise ancient windows of a quantity 
of light, the measure of which is what is required for the ordinary 
purposes of inhabitancy or business of the tenement according to 
the.ordinary notions of mankind. In provinces governed by the 
Indian Easements Act, some doubt has arfsen, whether, having 
regard to the language of sections 15 anl 28 of that Act, the rule 
laid down in Coll’s Case- would apply. In KAynnilal v. Kundan 
Bibi, (29 All, 571), Aikman J. held that it would not. The atten- 


“tion of the court does not appear to have been invited to. 


section 33, where it is said that the ‘disturbance’ of the 
easement entitling the dominant owner to institute a suit for 
compensation must have caused substantial damage. The expres- 
-sion “accustomed business’ in explanation JI of section 33 also 
creates some difficulty. Is it necessary that the business to be 
“accustomed” business within the meaning of the Act should have 
been carried on throughout the entire prescriptive period? See 
Peacock on Easements p, 96. Atcording to the Madras High 
Court, sections 15 and 28 define the nature and extent of the right. 
But every infringement of the right does not confer a right of 
actjon. Todo So, infringeMent must have caused substantial 
damage. Esa Abbas Sait ve Jacob Harren Sait, (1910) 20 M. L. 
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J, 291; V. S. Muthu Krishna lyer v. Somatinga, (1911) 21 M. L. J. 
742. This is different from the English rule, though it may be that 
the result in most cases might be the same. Under section 35, an 
injunction may be granted tò restrain the disturbance of an ease- 
ment, when,(a) ifjthe easement is actually disturbed,—Compensa- 
tion for such disturbance might be recovered under section 33, and 
(ó) if the disturbance is only threatened or intended,—the Act 
threatened or intended must necessarily, if performed, disturb the 
easement. The language of clause (4) is perfectly plain,” but that 
of clause (4) is somewhat ambiguous, .Should the Aest threatened 
or intended if performed so “disturb*the easement” as to cause 
substantial damage within the meaning of section 33, or is any 
disturbance of the right acquired under section 28, however slight,- 
sufficient to make*out a case for an injunction. I see a neighbour 
of mine raising a wall which when complete is sure to interfere 
with the passage of light or air through my ancient windows, 
though not to such an extent £s to cause me substantial damage. 
Am I not entitled to protect my préscriptive right by an injunction 
by prompt and immediate action before he is able to complete the 
wrong and set me at defiance. If you deny the injunctton then 
you deny all remedy. In other words, there is a right but there is 
no remedy, g : 


Charity-*Trust ‘for protection and benefit of animals’—Validity, : 
In re Wedgwood Allen v. Wedgwood, (i915) 1 Ch., 113, 

Isa trust ‘for the protection and benefit of animals’ a good chari- 
table trust? The Court of Appeal, following University of London 
v, Yarrow, (1857) 1 De Gand J.72,, In re Foveauz, (1895) 2 Ch., 501, 
answer, yes. The inclination of the court, in modern times, has 
been to enlarge the meaning of the word charity as far*as possible. 
In the present case it was argued that the trust was neither for thee 
benefit of the public ora section of the public nor was it limited to 
objects which were for the public benefit. It was moreover bad 
for vagueness and uncertainty. But the Master of the Roll&said that 
apart from authorities he should be prepared to support the trust on 
the ground that it tends to promote public morality by thecking the 
innate tendency to cruelty. And as was said by Swinfen Eady, L. J., 
a gilt for the benefit and protection of ajimals tends to psomote and 
encourage kindness towards theff, to discourage cryelty, and to am@- 
liofate the condition of the brute creation, and thus to stimulate hu- 
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mane and generous sentiments i man towards the lower animals, 
and by these means promote feelings of humanity and morality 
generally, repress brutality, and thus elevate the human race. And 
the gift would’be good though it does hot indicate what animals 
are to be protected, whether domestic or Wild, whether useful to 
man or not. Having regard to the human notions of the people 
of this country, there can be no doubt that such gifts would be 
valid here. See Jamnabat v. Khimjt Vullubdas, 14 Bom., 1, where 
a bequest for- building a well and a cistern of water for animals to 
drink out of was upheld. an 





Solicitor and Cltent —Acknowledgiment of Indebtedness by Client— 
Absence of Independent Advice—Benefit to Solicitor —Presump- 

» + tion of Undue Influence. 

Lloyd v, Coote and Ball, 11915] 1 K. B., 242. 

e „The rule is well-settled that a gift by a client to his solicitor 
cannot stand unless the client has had the benefit of independent 
advice. In tHesase‘under notice the plaintiff was the executrix 
of her husband’s estate, and tht defendant had been her husband’s 
and was her solicitor. The defendant had dealings with the hus- 
band, afid on account of his dealings delivered a bill to the plaintiff 
showing acertain sum to be due to the defendant from the hus- 
band’s estate. The atcount contained a number of items which 
were statute-barred, The plaintiff, in ignordnce of the Statute of 
limitations, and without having any independegt advice, gave to 
the defendant at his request acknowledgmentse in writing of the 
indebtedness of the estate to the defendant. It was held that the 


* defendant by receiving these acknowledgments had obtained a 


benefit from his client within the meaning of the well-settled rule 
of equity with regard to a person whois in a fiduciary position and 
that the defendant was, therefore, not entitled to rely on the ac- 
knowledgments for the purpose of taking the Statute-barred items 
in the agcount out of the Statute of limitations. In India the trans- 
actions would manifestly be had as acknowledgments within the 
meaning of section 19 of the Limitation Act. We would call them 
contracts under section 25 of the Contract Act, and to them the 
rule in equity would undoubtedly apply. Thecourt also held that 
an, acknowledgment made,to a stranger is not sufficient. In India 
ites otherwise. „See section I9 (Bxplanation) and Mani Kam 
v. Rup Chand, ° 33 Cal., 1047, P. C. 
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Criminal Procedure Code, section 162—Oral evidence of state- 
ment to the police reduced to writing whether admis- 

sible. ° 

Emperor v. Hanmaraddi, (1915) 39 Bom., 58.° 

This case adds ohe more link to the embarrassing chain of 
authority on the vexed question of the admissibility of oral evi- 
dence of the Police Officer as to statement made by persons to him 
in the course of investigation and reduced by him to writing. The 
Bombay High Court, dissenting.from the viw of Beaman, J.— 
Emperor v. Narayan, (32 Bom, 111) and following Fanindra Nath 
Banerjee v, Emperor, (36 Cal, 281), bold that guch evidence is 
admissible. The Calcutta case has been held to be correct by 


all the Judges in Madras, see King Emperor v. Nilkantha, 35, 


Mad., 247 and 367. Knox. J. took the contrary view in Rustam 


v. King-Emperor, 7 A. L. J. 468, and Karamat Husain, J. dis . 


sented. Apart from the argument founded on the wording of 
section 162 it is hard to see wlty should the oral regollection of the 
Police Officer of a statement made to him be preferred to the 
written record of the same. The reasons for excluding from evi- 
dence the written record apply with equal if not greater farce to a 
viva voce recital of such statement from memory by Police Officer, 
see judgment of Sunder Lal, J. C. in 13 O. C, 7. A statute should 
always be. so constrped as to carry out the real intention of the 
Legislature, and though ‘that inténtion can only be gathered from 
the language of the statute, yet in construing the language one 
must bear in mind the mischief struck at by the Legislature. This 


conflict of judicial opinion ought to be got at rest by thè interven- . 


tion of the Legislature and it is a matter of regret that the pro- 
posed amending Bill (111 of 1914) relating to the Code of Crimi- 
nal Procedure does not deal with the point, Section 27 of the 
Bill adds a sub-section Ge A) to section 162 to the effect that when 
once the written statement is used to impeach the credit of a wit- 
ness, it may also be used to carroborate the evidence af such wit- 


ness, Weexpressno opinion as to the necessity or utility of the - 


proposed addition, though its immediate effect will be, to deter the 
accused from referring to such statement as far as he can help it. 
Any how the proposed amendment does not deal with the question 
under discussion and we think the*Législature wduld be well 
aqvised-to make its own meaning clear on the point, 
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INDIAN CASE-LAW ON EJECTMENT CONTAINING THE Laws 
AND RULINGS RELATING TO SUITS FOR RECOVERY OF IMMOVEABLE 
PROPERTY. By Lal, Mohan Mukhopadhya, B. L., Pleader, Judge’s 
Court, Howrah, Second edition, Vol I. The Weekly Notes Office : 
R. Cambray*& Co., M. C. Sircar and Sons, Calcutta, 1914 pp. 
XVIII, 1094, priĉe Rs. 6. ` x 

We congratulate Mr. Lal Mohan Mukhopadhaya upon the 
«second edition of his worle entitled the Indian Case-Law on Eject- 
ment. The first edition appeared in 1909 and the fact that with- 
iħ the period of five years another edition should have been called 
for is a sufficient guarantee in itself, thatthe book has answered 
its purpose well? The improvements made in the book will be 
patent even ona casual examination of the contents. The im- 
mense industry that has been best8wed upon the preparation of the 
work is evidenced by the fact that while the whole of the matter 
was contained in fivehundred odd pages in the first edition, the 
first volume alone of the present edition has reached 1094 pages. 
The book is divided into twelve parts each part being å self-con- 
talned whole. The first volume now under review contains four 
parts. Part I is sub-divided into thirteen chapters and these deal 
with matters of procedure and pleading. Part II contains twenty- 

“three chapters which treat of the relationship of landlord and 
tenants and cognate matters. Part III is entirely devoted to lease, 
and in cocsideration of the vastness of the subject, thirty-one 
chapters have been given to its treatment. Part IV is the shortest 
in the book and contains three chapters treating of the determin- 
ation of the relationship of landlord and tenant and the merger of 
tenant righfs. This rapid analysis of the contents of the book 
will, it is hoped, be an index to the, wealth of matter comprised 
therein. Printiples have been lucidly stated and the treatment of 
eyery subject has been thorough and exhaustive. The price is not 
high. We feel confident thtwmghe book will be a valuable addition 
to the Library of eyery practising lawyer. 
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CoMPULSORY SALES IN BRITISH INDIA (TAGORE Law LEC- 
TURES, 1913). By Samatul Chandra Dutt, M. A. B. L., Vakil, 
High Court, Calcutta. Butterworth & Co, (India) Limited, Cal- 
cutta 1914, price Rs. 12 net pp. XLII., 402. 


One cannot but notice without regret that oflate years the 
choice of subjects for the now famous lectureship has not been of 
the happiest. A reviewer is bound to feel not a little embarrassed 
when he has to pass under notice a book in which he finds the 
author himself no less handicapped in the matter of treatment of 
his subject. The law relating to compulsory sales 4s certainly 
not a subject which is amenable to handfing in any manner inter- 
esting to the student of jurisprudence. We must, however, accord 


to Mr. Samatul Chandra Dutt’s producgion the welcome it dee - 


. 
serves, for. he has done his work ina very satisfactory manner. 


The subject of his lectures doesenot offer any scope for a syste-” 


matic discussion of general principles, though the first forty pages 
do make such an attempt. We donot, however, feeb much impres- 
sed by it. The various statutes relating to compulsory acquisition 
of property and the case-law beating thereon have been exhaus- 
tively and elaborately noticed and dealt with. We recommend the 
book to the notice of the profession and we are certain that it will 
find a ready acceptance with them asa convenient summary of 
what the law ison a Subject which, from its very nature is barren 
of interest study bpt which is important in practice. The printing 
and get-up are excellent. 


THE LAW RELATING To BURDEN OF PROOF IN BRITISH 
INDIA, By T. Narasimha Achari, B. A., B. L., (of the Madras Pro- 
vincial Civil Service, Judicial Branch). Madras, Srinavas Varada- 
chari and Co., 1914, Price Rs. 5. A 


We have read this book with some care but we are not sure whe- 
ther such a book was ever necessary or is likely to be useful to the 
busy practitioner for whom it purports to have been writter. By this 
we mean no reflection on the abtlities of the learned author. He 
has evidently taken much pains over his work. But the truth is 
that the rules as to Burden of Proof, though of the gravest impor- 
tance for the proper administrafion of Mfistice have, by’ reason of 
that very importance, become well-segtled and dre so well- under- 


aa 
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stood as to scarcely call for exposition in a separate treatise. The 


fourteen sections in the Indian Evidence Act with annotations 
thereto found in any standard Commentary on that Act—for 
instance Ameer Ali’s -serve al] useful purpose. The author’s aim, 
we are told, has been ‘ to place before the busy ptactitioner a short 
and concise statement of the substantive law, with its bearing on 
the question as to what should be proved by a party to the suit,’ 
and the, Introductign, which curiously enough forms the major 
portion of the work contains the same, The author ranges over a 
very wide field, including Hindu and Mohammedan Laws, The Laws 
of Torts, Easements and Contracts including Agency and Partney- 


_ship and custom and many others. The result is that the book is 
*sSmewhat elementary an somewhat incomplete for the purposes 


of the “busy practitioner.” The citation of cases is by no means 
ful. For instance on the question of presumption as to discharge 
when the bond is produced by the obligor, we have no reference to 
the recent caså in the Privy Council of Mohamed Mehdi Hasan 
Khan v. Mandir Das, (1912) 34 All,511. To sustain a charge of 
criminal | house-trespass under section 456 Indian Penal Code the 
prosecution must prove the existence of the necessary criminal 
intention. The question as to when and how that burden is deemed 
to be discharged is a difficult one depending upon the circumstances 
of each case, and has been consigéréd by all the High Ceurts in one 
shape or another, but our author only refers to the case in 22 Cal., 
391, the correctness of which is not beyond doubé, see Gour, ‘ Penal 


Law of India’ Vol. II pp. 1802-4, 


The fact is the author has attempted too much, and has more- 


over introduced much irrelevant matter. In our opinion this book 
should prove useful to students and beginners who require a 
thorough grounding in the principles re lating to Burden of Proof. 
They will find here the principles concisely "stated and supported ” 
by citation, of selected cases: 

Besides the Introduction, sections 101—114 of the Evidence 


Act have been briefly annotated, and the Evidence Act has also 
been prirted in full, The book is a mvdel of good printing. 
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STRIDHANA OR WOMAN'S PECULIUM. ` 


(Concluded from p,68) ` : 
. The succession to the Séridkana of a married ‘woman is deter- 
mined by, and varies according to its nature and origin. Such mme 


property divides itşelf principally into tw® kinds, namely, Yautuka * 
and Ayautuka including Saudayika. Bridal gifts, or presents made ° 
“at the time of marriage are the only yautuka property contemplated Tae 
by law. Manu says :—“ Property given to the mother on her ei 
marriage, is inherited by her unmarried daughter(a).” It is not 
quite clear what property other than ornaments and domestic 
utensils is meant by it. Bandhafana says. “The daughters shall 
inherit (of) mother’s ornaments as many as (are worn) according to 
the custom of the caste” (4) Vaststha says. “Let the daughters 
share the nuptial gifts (parinayyam) of their mother” (c). The 
same word parinayyam) is used by Manu (d), where he says that 
a wife should besengaged in the superintendence of house-hold 
utensils, These things are no other than articles of domestic use 
in a Hindu family. According to Hunter (e), among the, Khandhs, 
the personal ornaments and house-hold furniture go to the daugh- ° , 
ters and not to the sons. Gautama goes a little further. Says he, «° 
“A woman’s separate property (Séridkana) belongs {in the first 
instance) to her unmarried daughters, (and on failure of them) to, 
those daughters who are poor” (f). All these writers agree in giving 
yautuka property to the daughters, one class after the other, They 
do not suggest different lines of descent for the same prdperty. In 
(a) See Chapter IX, v. 131. E 
(b) See Chapter ii, section 2, v. 27. ` s 
_ (c) See Sanhita, Chaptet XVII, v. 24. 
(d) See Chapter IX, v. 1%. 3 
“ (e) See Orissa, 79. 3 Caa oa . 
e (7) See Chapter XXVIII, v. 21. A a 
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a later*passage (a) Manu says. “On thé death of the mother let 
all the uterine brothers and all the uterine sisters (if unmarried) 
equally divide the maternal estate.” This necessarily refers to 
property other than Vastwka, which has been stated as. going 
exclusively to the daughters (4). ` Then, after describing the six-fold 
property of a woman, Manu goes.on to say, “what she received 
after marriage from the family of her husband, and what her affec- 
tionate Jord may have given her, shall be inherited, even if she die 
in his life-time, by Her children” (c). The author of the Smriti 
Chandrika d) and of the Viramitrodaya (e), evidently taking the 
first text of Manu /tterally*allow none of a woman’s issue except her 
unmarried daughters to take her yautuka property. Failing such 
. daughters the property, according to them, goes at once to the 
husband, or to the parents, according as the martiage was of an ap- 


e~ Preved or an unapproved form. But this narrow view is not adopted 


by either the Benares or the Bengal school. The Mitakshara ex- 
plaining the rule given by YajnaValkya (f) on the subject, lays 
down the order of succession ds follows :—“ If the mother be dead 
daughters take her (stridhana) pwoperty in the first instance; first, 
the maten daughter, then the unmarried daughters’ who are un- 
endowed, and in their default, those who are endowed. Next to 
daughters, come grand-daughters, and, then, sons of daughter's 
sons and grandsons, those in the second gentration always taking 
per stirpes, Step-children are not recognized by the Mitakshara, 
as entitled, except in the single case, which, has now become 
impossible, where the woman who fas left the property was the 


* wife of an inferior class, while the children who claim it are by a 


wife of a higher order (g). The Smriti Chandrika, however, 


(a) See Chapter IX, v. 192. 


è (6) Chapter IX, v. 131. 


(c) Chapter IX, v. 195. 


(d) This is an authoritative work in Southern India and was written by 
Devananda Bhatta about the middle of the 12th or 13th century, speaking 
of this work Colebrooke in his preface to the Duyabhaga says :—“ This 
excellent treatise on judicature is of great and paramount authority, as I am 
informed, in the countries occupied by the Hindu Nations of ravidra, 
Tédilang@ aud Karnata, inhabiting’ the greatest part of the Peninsula of 
Dekhan.” - 


(e) This is an authority in Western India and was written by Mitra 
Misra in the beginning ¥ the 17th cent@ry. 

(F) See Chap. ii, v. 145. é 

(g) See Ht#akshara, ii, S. 11, v.22. The text of Manu (IX V. 198), 
on which this “A based, is differently explained in Bengal, 
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allows the step-children to come ‘in if there are no heirs, such as 
children, husband or the like. In default of children of all sorts, 
if the marriage was in an approved form, the property passes to the 
husband, and, after him, according to Vijnaneswara, to his near- 
est Sapindas (a). According to Mayukha (b), to those relations 
who are nearest to lim ¢hrough her in his own family. If the 
marriage was in an unapproved form ‘it passes to her parents, the 
mother taking before the father. Vijnaneswara traces the line 
of descent no further. But other writers of the same school cite 
a text of Vrihaspati, in accordance with which the succession next 
passes to the son of the mother’s sister, of the* maternal and 
paternal uncle’s wife, of the father’s sister, of the mother-in-law 


and of an „elder brother’s wife (c). The husband's kinsmen take - 


before the father’s kinsmen, eg, the husband’s brother’s son 


before the sister’s son (d). . . 


Precisely the above order is laid down in the Smriti Chandrika 
and the Viramitrodaya in reece of all the motlfer’s property, 
which is not Vautwka, or received alter marriage. 


After marriage, or from the husband; that is, which dpes not 
come under the two texts of Manu already cited(e). 


The order of succession to Vautwka according to Bengal 
authorities ig similar, -but not exactly the same. “It goes first to 
the unaffianced daughters, if there be none such, it devolves on 
those who are betrothed. In their default, it passes to the mar- 
ried daughters who have or are likely to have a son.” 


Jimutvahana does not notice barren or (son-less) widowed 
daughters ; but Srikrishna Tarkalankar states that they succeed in 
default of married daughters of the above kind ; and also that these 


daughters take one after the other, as distinct classes, and not, 


merely in default of each other. For instance that on the death of 
a daughter who had taken as affianced or married but who has 

(a) This has been held to be the Mithila Law also See Bachha Fha 
v. Fugman Fha, 12 Cal., 348. ~ 

(ò) Thisisa great authority in Western India, and was written by 
Nilakantha early in the seventeenth century. 

(c) Vyh. May to, v.30; Sm. ch., IX, S., 30, vs., 36, 37; Vira, p., 
243; in Mithila, but not elsewhere, the son of a woman’s half sister is her 
heir, Sree Narain v. Bhyajah, 2 S. D. Semi (20, 35). ° 

(d) Bachha Tha v. Fugmut Fha, 12 Cal., 348. . e 

(eo) Manu, IX, Vs. 131, 195; Sm. CM IX.S 3, Vs" 16—30, 46—41 $ 
e Vira, p. 23i et seq. 


`~ 
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died without a son, the estate will pass to the next daughter who 
is capable of taking, and not to the husband of the one who had 
already succeeded, “Fof the right of the husband is relative to 
the woman’s separate property ; and Weaith which has in this way 
passed from one to another can no longer be considered as the 
woman’s separate property” (a). 

The Bengal writers, also, differ from those of the Benares 
school in excluding the grand- daughters altogether, and bringing 
in the som before thé daughter’s son and the grandson and great . 
grandson in, the main line next after the daughter's son (å). 
They, also, diffeg in intro@ucing sons of a rival wife, as far as the 
great grandson next after the great grandsons of the woman 

„herself. This appears to,be upon the authority of a text of Manu, 
which declares that if one of several wives of a man brings forth 


~ æ male child, they are all by means of that son mothérs of male 


issue (c). In default of all these, the husband or the parents suc- 
ceed according eas the marriage was in the approved or the un- 
approved form. But the husband’s Sagindas do not appear to 
take as in the Mitakshara. In default of him the succession pas- 
ses at ofice to the brother, mother, or father of the deceased wo- 
man (d). On the other hand, where the marriage is of an un- 
approved form, the inheritance passes to the mother, father, and 
brother, each in default of the gther, and ifnone of them exist, 
then to the husband (e). Last of all come in the ulterior heirs 
under the text of Vribaspati. But they do not,take in the order 
there stated. They are arranged upon “the Bengal principle of reli- 
* gious benefits as follows: Husband’s younger brother, husband’s 

younger and elder brother’s sons, sister’s son, son of husband’s 
-sister, her own brother’s son, her son-in-law, father-in-law, and hus- 
band’s elder brother. In default of all these, Sapindas, Sakulyas, 
Sanranodakas, Samana-gotras, Samanatsavaras, learned Brahmans 
(of the game village), and, lastly, the King who, however, can 
never succeed to a Brahman’s property, which must be taken by 
a Brahman. 

(z) DK. S, ii, s. 3, vs, 5,6. ° 


(6) Day. Bh, IV, s., 2, vs., 17-21. ,The son of the daughter’s son 
never succeeds, Day. Bh., IV, 8., 3, V. 34 


(ce) Day. Bh, IV, 1 Sy Saly 32. 


(d) D. K. S, ti, 8 3, vs, 14-07; Bistoore v, Radha TREGE 16 
* Suth., 115. o.t 


(d) DK, a fo VS. *tg—a. R 


ae 
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Secondly.—The succession to a married woman’s yautuka pro- 
perty, that is, property which is neither her sučka nor her yautuka 
is a fact upon which there is much difference of opinion. The 
texts of Manu (a) state that her property shall be shared equally 
(6, by her sons and dapghten: and that gifts received by her after 
marriage from her husband and his family shall go to her children 
generally. Other writers say with equal distinctness, that her 
property shall be shared equally by sons and unmarried daughters 
(c). Vijnaneswara .recognizes only one line of descent for the 
whole of a married woman’s property, except her‘ su/ka, vis, that 
already given for her yautuka. He explains the text of Manu, 
not as meaning that brothers and sisters take together, but that 


the sisters take first and the brothers afteswards, each class sharimg- 


equally tnter se; that is, he brings it in as.an illustration of the rule 


previously stated as to the suceession of daughters before song, “e `° 


and not as an exception to it. And the same view is apparently 
takenin the Madhavtya (d). * But the Smriti Ghandrika, Vira- 
mitrodaya, Vivada Chintamani, Mayukha, and Varadrajah, all 
take these texts literally, as pre8cribing a different course of des- 
cent for the two sorts of strrdhana there specified, namely, gifts 
subsequent to marriage, received either from the woman’s own 
family or the family of her husband, and gifts received from her 
husband. eThese are’ shared simypltaneously and equally by the 
woman’s sons and maiden daughters, and failing the latter, hér 
sons and married gaughters having their husbands living (e). Ac- 
cording to the Mayukha it has been held that property received 


. . . 
by a married woman from a stranger, and her own earnings pass 


to the person who would be her heirs if she were a male (4). The 
writers of the Benares school are silent as to howsthe property 
is to go in default of the heirs above named. 


(a) See Chap. IX,°vs., 192, 195. 
(b) This is only where the daughters are unmarried. But where they 
are married, each such daughter shall have a foun part pf a brother’s 


allotment. (Manu, Chap., LX, V. 192). e 
(ce); Devala; Day. Bh, IV, S, 27., 6; Sankha a Likhita, 3 | D. Dig., 
588, Vrihaspati, 1b. e 


(d) See also Mitak, ti, 5.11, vs, rae See Vira, p.232, 8, 5; 
Matt., V. 50 p., 43. 

(e) See Sm. Ch., IX, s. 3, vs. 1—1; , pP- 228,5, 55 v. May. IV. 
10, VS, 15, 16; Varad., 47; Viv.eEh , 260; ene v. aj Tyeb, 9 Bom., 
rit 

(F). Bai Narmada v. Bhagwant Rit, tz Bomy sos. | : 


` 
. 
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The Bengal writers, also interpret the aforesaid texts of Manu 
literally, and take them as applying to all property except the 
yauiuka, and that given by the father of the woman (a). The order 
of succession as laid down by them is as follpws :—First, son and 
maiden daughter take together (0), and in default of either, the 
other takes the whole ; on failure of both, the estate passes to the 
married daughters who have, or who may. have male issue; then 
to the son’s son, the daughter's son,and the son’s grandson in the 
male line "successively ; and in default of all these, the male issue 
of the rival wife, that is, her son, her son’s son and her son’s grand- 
son in the male line ; and, lastly, to barren and ( sonless ) widowed 
daughters(c). The further descent depends on the source from which 
the property was derived. ə If it comes within the text of Yajnaval- 


e kya—‘ that which has been given to her by her kindred as well as 
e“ hêr fee or gratuity and anything bestowed after marriage, her kins- 


men take if she die without issue’—then the order of succession is 
first to the whole*brothers ; if there be none, to the mother ; ifshe be 
dead, to the father; and on failure of all these, tothe husband, and 
the ulterior heirs as already cGescr®bed (d). But in this text the 
words, ‘given to her by her kindred,” signify that which was given 
to her by her parents in her maiden state, and the word “ fee” does 
not. include “a gratuity presented to damsels at marriages called 
Asura, and the rest” (e). If, on the other hand,’ the property being 
Ayautuka does not come within the terms of the, above text, then 
it devolves in exactly the same manner as the yauguka of a married 
woman who has left no issue (f), that ig, the succession is as fol- 

* lows—the whole brother, the mother, the father, the husband, one 
after the other. 

The order of succession in respect to property other than that 
given by a woman’s parents before marriage, her fee or gratuity, 
or bestowed after marriage is, where the marsiage was in one of the 
approved forms, first, the husband and then the brother, the mother 

(a) Bay. Bg., IV, section 2, verses 1-9 ; Raghu, X, 1—10. 


(6) The word ‘ maiden’ means unbetrothed. Gangapadhya v. Sar- 
baniangale 2 B. L. R., (A. C.J) 19h. 


(c) Day. Bh. IV; section 2, verses g—j2; D. K. S. ii, section 4, verses 
1—10. 


- (@) Seg Day. Bh. IV, eager 3, verses 10, 29—31 ; Fudoonath v. Bus- 
sunt Coomar, ?: B. L. R. Harrygiohun v. Shonatun, ı Cal., 275. 


(e) Day. Bh.®IV, section 3, verses 15, 23. 
(F) See D. K. Sf section 4, v. IL. 


+ 
e 
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and the father, one after the* other. But where the marriage 
was in an unapproved form the order of succession is somewhat 
different : First, to the mother, then the father and the brother, 
and, lastly, the husband,-’who, in the other case, as we have seen 
above, comes first. 


The text of Manu, (2)—‘‘The wealth’ of a woman, which has 
been in any manner given to her by her father, let the Brahmani 
damsel take ; or let it belong to her offspring” ; or, as Sir, William 
Jones translates it,.“ If a widow whose husband had othe? wives of 
diferent classes, shall have received wealth at any time as a gift 
from her father, and shall die without issue, it shall go to the daugh- 
ter of the Brahmani wife or to the issue of that daughter,’—is 
explained by the Mitakshara as authorizjng step-children of a wifé, 
of superior class fo inherit (6). But the Bengal writers treat the 
„word ‘ Brahman?’ as merely illustrative, and explain the text as 
establishing an exception to the rule laid down above. According 
to them, property given by £ father to his daughter at any time 
other than that of marriage goes first to the maiden daughter and 
to her exclusively (c); then to he son; after him the married 
daughters having or likely to have male issue succeed togéther. On 
failure of all these, comes the daugther’s son. The succession then 
proceeds, as in the case of yautuka property, down to the great- 
grandson pf the rival wife. Lastly, come the barren daughter and 
the (sonless ) widowed daughter who take together. Afterwards, 
the property goes to the whole brother, mother, father, and hus- 
band, under the text of Yafnavalkya already cited {d}. 

Ld 


As regards property inherited by a female from one of her own° 
sex, it has been decided, that even if such property was Stridhana 
in the hands of the last holder, it would not be StwdAana for the 
purpose of descent in the hands of the next heir (e). Accordingly, 
rules which are given dor the descent of a woman’s separate pro- 
perty by those who use the term in a ¢echntcal sense, would appear 
to have no application. Vijnaneswara uses the term if its general 

(a) Chap. IX, v. 198. ` 

(6) Mitak. ii, section 11, v. 22. . 
(e) Day. Bh. IV, section 2, v. 16; D. K. S, ii, 5 ; Raghu, X, 11, 16. 
i See Fudoonath v. Bussunt een 19 Suth. 264. 


(e) ‘See Prankissen v. Mu mia atee, 1 S. D. Wi 2 B. L. 
A. C. J.) 144; 3 Mad, aa Bom, H. L&C C. J.) 18; 
$ . L. Rọ 237; 5 Cal., 225. 
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sense, ‘and declares that all the® property included in that term 
(except sulka) goes in the line of female heirs, As regards a 
maiden’s property, he expressly says that the line marked out by 
him applies to property which she has inherited (a), that is, from 
one of her own sex, and not from a male. The only other reference 
to the point by a native writer is in the Dayakrama Sangraha, The 
author points out that if property has fallen to a maiden daughter 
with married sisters, and she dies after marriage, but without sons, 
the property will not pass to her husband, who would be heir to 
her separate property, but to the married sisters. This assumes 
that on her death successi8n would be traced back again to the 
last holder. The sister would not be her heir, but would be the 
«hair of the mother from whom she derived the property (6}. The 


e same principle seems to have been followed in a Bengal case, 


. © „` tamely, Prankissen v, Musammat Bhugwantee (c). There, a father 


ee 


had given a taluk to.his daughter. She died, upon which 
the propery ‘passed to her daughter: she also died, leaying 
asonless widowed daughter. It’ was held upon the Vyavastha 
of the Pandit Radhakant, thatethe taluk had been the Sérz- 
dhana of the daughter who took if by gift, but not of the daugh- 
- ter who took by inheritance. Consequently, that at her death 
it did not pass to her daughter, but to her mother’s brother ; and 
ifhe was not living, to the brother’s sons Now, tke brother 
was the heir of the original donee, but he was certainly not the 
heir of his niece, who took after the donee (d}. | This view of the 
law was taken by Mr. Justice ( now-thè Right Hon'ble Sir Arthur ) 
° Wilson in the Calcutta-case of Prankissen v. Navan Money (e), 
where that learned Judge referred to the above case, in the Suddar 
Diwani Adatut as deciding that a daughter who takes by in- 
heritance from her mother takes a qualified estate, and that on the 
daughter's death the heir of the mother suoceeds. The Mayukha, 
(a Mitak, ii, section 11, dess 8, 30. 


(8) .D. K. S. ii. section 3, v. 6. 
(c) See 15. D. A., 3 (4). 


(D The Vyavastha of the Pandit*upon which the decision was made, 
supposes the childless widow to have been so at the time of her mother’s 
death ; for, if she- had been then unmarried, or if her husband had been 

. living, she would have sugceeded to he? mother’s property of every’sort, 
in prefer8nce to the motnem® brother or his son, who could only have come 
è in after her decease. (Fimuta Vahafa, Chap ii, sections 2 and 30). 


(©) See 5 Cal, 235. . ° 


ee 
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also, countenances the same view. The point was expressly decid- 
ed by the Bengal High Court in a case where a daughter had in- 
herited her mother’s Stridhana, On the death of the daughter it 
was held that under the law of the Dayabhaga all property inherit- 
ed by a woman, whether from a male or a female (a), was held 


under the same restriction as to power of alienation, and passed 


at her death to the heirs of the last holder ; consequently, in a con- 
flict*between the brother and the daughter, the brother was entitled 
to succeed, as being the nearer heir to the mother from whom the 
property had been inherited (4). In fact, Strtdhana inherited by a 
woman ceases to be her Stvidhana, but is treated as the property 
which devolves under the ordinary rules of inheritance, and as 
such, it descends after her death to the htir of the former owner {e}! 

On the death of a maiden daughter, or of one affianced, in 
whom the succession (to the S#¥#dhana) had vested, and who, hav- 
ing been subsequently married, is asceftained to have become 
barren, or a widow without giving birth to a sôn, the property 
which has passed to her from the mother as an inheritance would 
devolve next on the sisters having and likely to have male issue, 
and, in their default, on the barren and widowed daughters,—not 
on the husband of such daughter, in whom the succession had vest- 


` ed. For the right of the husband is relative to the woman’s 


separate peoperty, dnd wealth which has in this way passed from 


one to another, bging ancestral property that has descended by ih- 


heritance, can nọ longer be considered as the woman’s separate 


property (d). 


. A Sudra woman in her maidenhood had succeeded by the 
law of inheritance to two houses acquired by her father, After 
her marriage, her husband came to reside with her in the said 
houses, and having lived there for sometime, executed a deed of 
sale in respect thereof to a third person. The wife, however, remain- 


ed in possession of the houses. In a suit brought to set aside 

(a) Chastity which is undoubtedly a condition precedegt to a woman 
inheriting from a male, has, however, been held not to be such where she 
claims as heir to the property of one of her own sex (Ganga v. Ghasita, 
1 All., 46). But as the two cas@s are of a cognate charagter and seem to 
be governed by the same principle, one feels strongly inclined to doubt 
the correctness of such a detision. At any rate there is no text of Hindu 
Law that we know of whichagoes to support it. 

(6) Hari Doyal Singh v. Grish Chum 17 Cal., gtr. © 

(c) See Macn. H. L. Vol. $ p. 38. 2 . 

° (d) See Da. Kra. Sang., pp. 46, 47.° \ j 


XIII 13 J i 


94 STRIDHANA OR,WOMAN’S PECULIUM 


the sale, it was held that he Cie husband) was not competent to 
alienate the houses inhegited by his wife, and that the sale by him 
was consequently wholly invalid, ag marriage does not confer on 
the husband any right to dispose of a patermal estate to which his 
wife had succeeded defore marriage (a). Similarly, where a widow 
who had received some jewels from her parents as well as from her 
first husband, contracted a second marriage, andher second husband, 
having* chastised her for adultery, divorced her, it was held that 
though the latter ‘was at liberty to divorce his wife for violating 
his bed, hé had no tight to the jewels which the adultress had 
received from hér parents “and her former husband (b). A woman 
who died a saz, that is, burned herself on the funeral pyre of her 

` Husband, is taken to havè died at the same time with her husband, 
and the Shradhs of both of them are simultaneously performed. But 
though this is true in theory, yet tn practice the death of the woman 
is held to have occurred after that 9f her husband, she having actu- 
ally died aftef him. Under such circumstances any gift, sale or 
devise made by her after her husband’s death being good and valid 
under the idea of her being then “alive and in full possession of her 
senses, the consequence is that whatever is given to her by the hus- 
band, on condition of the same being her property after his death, 
becomes her Stridhana at the time mentioned, and devolves after 
her death on the heirs of her Swidhana. In a case in which a lega- 
cy of five thousand rupees, left to the wife who burned herself 
with the body of her husband it was held that the wife who thus 
burned herself with her husband was not admitted to have con- 
structively died at the same žime with him, and that her legacy 
did not go to form the residue of his estate, but went to her 
daughters ds her representatives (c). 

e We cannot more: fittingly conclude this discovery than by 
giving a summary of the order of succession to Séridhana or 
womars separate property as laid down in the Dayadhaga and the 
Mitakshafa, the two leading authorities on the subject of inheri- 
tance under Hindu, Law. This js how the order is given in the 
Dayabhaga as elaborated and improved upon by Srikrishna Tarka- 
lankar:— : 

(a) Manick Chandmmahotee Laul, Macn., H. L. Vol. ii, case 9, p. 127. 
° (è) Macn. H. L. Vol, i? Chap. iM, case 7, p. 126 ; 
(c) March 1820.9-Cons? H. L. pp. 371-374. * 
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The property’ left: by a maiden devolves first on the whole 
brother; if there be none, on the mother; and ifshe be not living, 
on the father. Failing all these, comt in the father’s Sapindas 
who are, also, the Sapinwas of the daughter through him. The 
Sapindas succeed in the order of proximity, in conformity with the 
well-known text Of Manu. “To the nearest Sapinda the inheri- 
tance belongs,” ` 


+ 


The order is the same in respect of property left by a betrothed 


‘girl, only that what was given to her by the Bridegroom «must be 


returned or made good to him. 


In the case of the property of a marfied woman, which was re- 
céived at her nuptials, the maiden daughter has the first claim ; 
then the betrothed daughter ; on failure of both these, the marrigd, 
daughters who have or are likely to have male issue, take together ; 


and on failure of either of them the other takes the succession... Mf = 2 


there be none of either description, the barren and the sonless 
widowed daughters have an eqfal right ; and on faijute of one the 
other succeeds, Afterwards, the right devolves, in regular succes- ` 
sion, on the son, the daughter’s sen, the son’s son; the son’s grand- 
son in the male line ; in default of all these, the son of the rival 
wife, her son’s son, her son's grandson in the male line succeed one 
after the other. On failure of all these, the husband, the brother, 
the mother, and the father succeed i in due order, where the marriage 
was in one of the five approved forms ; or the mother, the fathee, 
the brother and the husband similarly eed where the marriage 
was in one of the three unapproved forms. The husband’s younger 
brother comes in next; after him, the sons of the husbaffd’s youn- « 
ger and elder brother take together; then the sister’s son; after 
him the husband’s sister's son; then her own brothers son; her 
son-in-law ; her father-in-law ; then the husband’s elder brother. 
Failing all these, come in kinsmen allied by funeral oblations® 
(sapindas), in the order of proximity ; after them, kinsmen connect- 
ed by family (sacudyas) ;and then such as are allied by libations of 
water (Samanodakas). To all these are added in succession per- 
sons bearing the same family name (Samanagotras) ; persons des- 
cended from the same patriarch (Samanapravaras); then learned 
Brahmans (of the same village) ; and, lastly, the King who, how- 
ever, can never succeed to a Brahman’s“ffroperty which must be 
taken by one of the same caste. . Á Sh s- 
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In the case of the property given by the: fathtr at any other 
time than that of marriage, the maiden daughter succeeds in the 
first instance ; after her the son ; then the daughter who has and 
one who is likely to have male issue succted together; after them 
the daughter’s son, the son’s son, and the soħ’s grandson in the 
male line take one after the other; then the son`of the rival wife, 
her son’s son, her son’s grandsonin the male line. Failing all these, 
the barren and widowed daughters take together ; afterwards, the 
succession proceeds a$ before described in the case of property re- 
ceived at nuptials, i 

But in the case of propesty not received at nuptials, and other 
than that given by the father, the son and the unmarried daughe 
ter, succeed together ; so, on failure of both of them, do the daugh- 
ters who have and those who are likely to have male issue; after 

.. teem come in successively the son’s son, the daughter’s son, the 
son’s grandson in the male line ; in their default, similarly, come in 
the son of a riva} wife, her son’s sor®and her son’s grandson in the 
male line; next to these, the barren and widowed daughters take 
together ; and, lastly, the order progeeds as in the case of property 
received at nuptials. 

In the case of property given to a woman by her parents before 
marriage, her fee or gratuity or bestowed after marriage, the right 
first belongs to the whole brother ; in his default, to the mother ; 
and if.she be not living, to the father and, lastly, to the husband. > 

The succession of Stridkana as laid down irn the Mttakshara 
is as follows :— . : 


° An undffianced maiden not being likely to possess any property 


worthy of the name, the author without taking any notice of it. at 
once “says that the property of an affianced damsel on her death 
goes to her whole brother ; in his default, to the mother; and if 
She be dead, to the father. But their right is subject to the right 
of the bridegroom who is entitled in the first instance to get back 
all the bresents ht had made as well as the gratuity which he had 
previously given (to the bride), paying, of course, all the expenses 
incurred on both sides. % 

The property ofa married woman having children goes first to 
the maiden daughter ; after her, to the married daughters who are 
unprovided ¿ and then tosmagh daughters as are provided (a). Next 
afser the daughters come in the daughter's daughters. 

(2) A womian’s feg however, goes to her brother . , s 


we 
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Then take per stirpes Butgthey have no right when there is a 
daughter living, On failure of grand-daughters, daughter's sons are 
entitled to the succession. If there be no grandsons in the male 
line, sons take the propesty. Then comes in the daughter of a 
rival wife belonging to a‘higher class (a). In her default the pro- 
perty goes to the son's sons. Then the husband succeeds if the 
woman was married according to one of the approved forms; on 
failure of him, the property goes to his nearest sapindas, who accor- 
ding to the Mayukha, are, also, the sapindms of the wife through 
him. But where the marriage was in one of the unapproved forms, 
the property goes to her parents, first, $o the mother, ‘and after her, 
to the father. On failure of parents, their next "of kin take the 
succession. å , 

The- property of a woman dying without issues goes to her 
husband, and then to Ass relations, if the marriage was in one of 
the approved forms; but if the marriage was in one of the unap- 
proved forms, it goes to her parents, and then to shegr relations, 

The above order applies both te yautuka and” Ayautuka pro- 
perty, in this respect differing from the Dayabhaga which gives 
different orders for different kinds of stridkana. - The Miytakshara 
also, differs from the Dayabhaga in including grand-daughters in 
the category of heirs and excluding the barren and widowed 


daughters from it. There are, also, some other points of difference, 


but we-need not notice them ove? again as they have been already 
noticed in the course of this discourse. 
* SHUMBHOO CHUNDER DEY, 
: Hooghly. — , 
(a) Such a case, however, has become impossible in the present state of 


the law. The Smriti Chandrika allows the step-children to come in if 
there are no heirs, such as children, husband and the like. 
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PRELIMINARY DECREE. 
While this article (Vide A. L. J. R, XIII, p. 25) was in the press, 
the High Courts of Bombay and Calcutta have pronounced impor- 
tant judgments on, this pointe 


= The High Court of Bombay has, ina Full Bench, reconsidered 
its view and has held that a decision in favour of a plaintiff upon 
s e a preliminary defence that the matters in'dispute were caste ques- 
. e “tifns*outside the cognizance of Civil Courts is not a preliminary dec- 
ree vide, 16 Bom. L. R, 954=26 Ind. Cas., 885, Chanmal Swami v, 
Gangadharappa. e The court further held that the judgment in 
Stdhanath v, Ganesh, L L. R, 37 Bom., 60, was wrong and that 
decisions as to misjoinder, limitatien and jurisdiction are not pre- 
liminary ‘decrees, It was also remarked that certain dicta in 
Narayan v. Gopal, I. L. R, 38 Bom., 392 which were based on 
Sidhanath v. Ganesh ‘went too far. The referring judgments of 
Beaman and Haywood JJ. pointed out that*the Bombay view 

was against the views of all other courts on the question. 


° It is thus happy to learn that all theecourts are now unanimous 
on this impértant point. 


. The High Court of Calcutta has also recently held that a de- 
cision in plaintiffs favour on the issue of his Jocus stand? to sue is 
net a preliminary decree and has followed the interpretation put 
on thé expression “matter in controversy in suit” in clause 2 of 

~ section 2. of the new Code-of Civil Procedure by Punjab Chief 
Court in 9 Iytd. Cas., rorg=115 P. L. R, r911, the Allahabad High 
Court in 15 Ind. Cas., 566=10 A. L. J., 78, and the same court in 
21 Ind. Cas, 387=18 C. L. J. 78, Vide Kamintbibi v. Promotho 
Nath, 20 C. L. J., 476=27 Ind. Cas., 317. 


° It may bê here remarked that though Srdhkanath.v. Ganesh, I, 
L. R, 37 Bom, G0 4s operas by the Full Bench decision in 
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. 
Bhaumal v, oer re erde the meaning of Preliminary 
Decree, it stands good so far as the necessity of attaching a true 
copy of the decree with tha memorandum of appeal and the High 
Courts power in revision to direct the lower courts to draw up 


decrees where they have failed to do so are concerned. 


In view of the aforesaid decisions, the following additions and 
alterations are necessary in the result summarized at page 41 of 
the Journal portion of 13 A. L. J. e 


Para (6) should be recast as under (6) A decisien on an issue 
of limitation, misjoinder or jurisdiction does not amount to a pre- 
liminary decree, vide, 16 Bom. L. R; 954, F. B. overruling 37 
Bom., 60 321 Ind, Cas., 387; 20 C. L. J, 476; 10 A. L. J., R, 78747 
P. R., 1911; 96 P. R., 1911, 82 P. Rọ 1911, 101 P. L. R., 1912 and 


` 6 S. L. R., 287. e ae 


Para (14) should be read as below :-— 


(14) A decision on _a plea as to bar under Order XI, rule 2 or 
on the question of the /ocus yandi of the plaintiff to sue or on 
similar questions in favour of the plaintiff is not a preliminary 
decree (101 P. L. R, 1912, 20 C. L, J., 476=27 Ind. Cas., 317. 


One more. para should be added as follows :—~ $ 
(17) A decision in favour of a plaintif upon a preliminary 
defence that the matters in dispute were caste questions outside 


the jurisdiction of Civil Courts is not a preliminary decree. Vide 
16 Bom, L. R, 954, F. B. . 


RAMJI M. DOSHI. 


meee . 


? PUBLIC DEFENDERS. 


The feasibility of public defenders is being egrnestly advocated. 
Mr. Walter J. Wood,. public defender of Los Angetes County, 
writes thus of the workings of his office: 


“Tt has occurred to me that a possible objection might be rais- 
ed by some who might think that the public defender is a counter- 
part of the district attorney ‘and would R&®frally endeavour to undo 
the work of the prosecuting officer. This, howewer, is far from the 
true conception of the office. In consideriM: this matter great em- 
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phasis “should be placed upon the "fact that the public defender is 
not the reverse of the distyict attorney. It is not his duty to under- 
mine the work of the prosecutor, nor to, secure acquittals regard- 
less of the merits of the case. It is his daty, however, to bring out 
the facts and the law in favour of the accused. Wherever the defen- 
dant is not able to employ his own attorney, the office of the public 
defender is the proper means of-investigating the facts in his be- 
half and’ presenting them to the court. In Los Angeles the district 
attorney and the public defender are workimg harmoniously to- 
gether. We' are doing what the district attorney tried to do in 
many cases, but which, on account of conditions which could not 
be overcome, he was unable todo. We are daily advising the accus- 


‘ed of their rights. We are informing them of the law covering 


„ the crime of which they may be charged. We are listening to their 
side of the story, and are bringing out whatever points there may 
be in favour of the defendants, at the same time doing nothing to 
hamper or delay the administration of justice, Many of our clients 
come by recommendation from the office of the district attorney, 
others aome from officials at the county jail and others at the 
request of the Judges.” — Chicago Legal News. 





LIABILITY OF MOTHER TO PHYSICIAN FOR MEDICAL ATTEND- 
ANCE FURNISHED MARRIED DAUGHTER LIVING WITH HUSBAND. 
In McGuire v. Hughes, (N, Y) 101 N.E. , 460, the action was 
brought to recover the reasonable valtfe of services rendered by the 
* plaintiff as a physician, at the request of the defendant, to the lat- 
ters daughter, a married woman living with her husband. The 
plaintiff was non-suited at the trial, and the judgment entered in 
favour of the defendant dismissing the complaint was affirmed both 
in the Appellate Division of the Supreme Court and the Court of 
Appeals, in which latter court Judge, Grey, writing the opinion of 
the court, said: “The plaintiffdid not allege, nor does he pretend, 
that there was any express promise bythe defendant to pay him 
for his Services; but relies upon the facts as raising an implied agree- 
ment on her partto do so. * ©The.only question upon this ap- 


peal is whether the defendant came under any obligation to the ` 


plaintiff. That turns upon whether, the law will imply a promise 
on her part to compe ate him. If we might assume the existence 
of a moral obligation, that would not’ determine that a legal, ar 


ae 
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enforceable obligation existed.* © I am of the opinion that it 
should be taken as the rule of law, too well settled upon authority 
to be now questioned, that a physician in the absence of a special 


contract, may recover upon an implied agreement to pay for his 


services guantush meruit, when they have been rendered at the 
request of the patient, or of a person who, in the eye of the law, is 
regarded as being under a legal obligation to provide such profes- 
sional services for the patient: such asa husband, or the,’parent of 
a minor child. In the present case, notwithstanding the anxiety, 
the importunity, and the prayers of fhe defendant; how was the 
legal obligation of the husband shifted to, or assumed by, the de- 
fendant? According to the plaintiff's testimony, he refused to at- 
tend the patient antil the husbarid had tonsented ; which may be 


said to be a recognition, at least, of the marital elata with its con- | j 


sequent responsibility, or liability. It certainly followed that, when the ` 
husband’s consent was given, an obligation arose on his part to pay 
the reasonable value of the servicesewhich the plaintiffmight render. 
As there was no express promise by the defendant to pay, can we 
hold, upon the facts disclosed by the plaintiff's evidence, that there 
was also an implied promise on her part? It would be a simple 
matter in cases where the physician is called upon to attend a per- 
son, at the instance of some one not standing in a responsible re- 
lation to the patient, to inform himself as to woe he shall ll look 


for his compensation."—Law Notes. 


DECLARATIONS MADE IN SLEEP. 


In a case in the Supreme Court of Colorado, Marfiney v. People, 
132 P., 64, the prisoner was charged with the murder of awomam 
One of the witnesses for the state testified that a few days after the 
killing he slept in a bunkhouse with the prisoner, end that about half 
past one in the morning he heard him exclaim ; “ I shot*her! I shot 
her! I shot her! I had to doit tosave myself from the pen ;” and 
that he thought he was asleep, but did not know. The court holds 
that it is only the voluntary statements of a party that may be used 
against him, ‘and one is not responsibs for what he says in ‘this 
sleep, because he is unconscious and it is not voluntary, and that 
where there is a question as to whether Yefendant was asleep or 
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awake when he made the utterances it should be left to the jury 
under proper instructions, 

“ The witness said that he did not know whether the defendant 
was asleep or awake, but thought he was asleep when he spoke. 
Under such circumstances, the giving of the following instruction 
was erroneous: ‘ Verbal testimony of admissions of guilt, verbally 
made by defendant, when he may or may not have been conscious 
of what -he was saying, should be considered by you with great 


‘caution, and any verbal testimony of admissions of guilt should 


be cautiously considered ky you; but, after such cautious consi- 
s 

deration, if you believe the truth of such testimony, you are at 

liberty to act upon it, and consider it in connection with all the 


‘other evidence in the case By this instruction the jury were told 


they were at liberty to consider an unconscious statement of the 
defendant, As we have said, it is only the voluntary statements 
of the accused that can be used ggainst him. If the defendant 


was asleep when he spoke, he was not conscious, and the statement 


was not voluntary. Where there is no doubt about the matter, 
and the evidence shows the accusetl was asleep when he spoke, the 
statement should be excluded by the court, Where there is a 
question as to whether the accused was conscious or unconscious 
when he spoke, it should be left to the jury under proper instruc- 
tion.” The American Law Review calls atterftion to a ease contra 
State v, Morgan, 35 W. Va., 260. 


ADDRESS OF THE PRESIDENT OF THE UNITED STATES 
BEFORE THE AMERICAN BAR ASSOCIATION, 


I am very.deeply gratified by the greeting that your president 
has given me and by your response to it. My only strength lies 
in your confidence, 


We stand now ïn a peculiar case. Our first thought, I suppose, 
as lawyers; ‘is of international law, of those bonds of right and 
principle which draw the nations together and hold the community 
of the world to some standards of action. We know that we see 
in international law, as it were, the mpral processes by which law 
itself came into existenc®# I know that as a lawyer I have myself 
attimes felt that there was no real’ comparison between the law 
of a nation and the faw of nations, because the latter lacked’ the 
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sanction that gave the former strength and ‘validity. And yet, if 


you look into the matter more closely, you will find that the two 


have the same foundations, and thatthose foundations are more 


evident and conspicuows n our day than they have ever been 
` before. 


The opinion of the world is the mistress of the world: and the 
processes of international law are the slow processes by which 
opinion works its will, What impresses me is the constant thought 
that that is the tribunal at the bar of which we allsit. f would call 
your attention, incidentally, to the circumstance that it does not 
observe the ordinary rules of “evidence : which has sometimes 
suggested to me -that the ordinary rules of evidence had shown 
some signs of ‘growing antique. Everything, rumour included, js 
heard in this court,and the standard of judgment is not so muche 
the character of the testimony as the character of the wttntssy 
The motives are disclosed, the purposes are conjectured, and that 


` opinion is finally accepted which seems to be, not the best founded 


in law, perhaps, but the best founded in integrity of character and 
of morals. That is the proeess which is slowly working its will 
upon the world: and what.we should be watchful of is not so much 
jealous interests as sound principles of action, The disinterested 
course is always the biggest course to purSue not only, but it is in 
the long*run the most profitable course to pursue. If you can 
establish your qharacter, you can establish your credit. È 


What I wanted to suggest tg:this association, in bidding them 
very bearty welcome to the city, is whether we sufficiently apply 
these same ideas to the body of municipal law which we seek to 
administer, Citations seem to play so much larger a role now 
than principle. “There was a time when the thoughtful eye of the 
Judge rested upon the changes of social circumstances and ,almést 
palpably: saw the law arise out of human life. Have we got toa 
time when the only way to change law is by sfatute?, The chang- 
ing of law by statute seems to me like mending a garnient with a 
patch: whereas, law should* grow by the life thaț is init, not by 
the life that is outside of it. 


I once said toa lawyer with whom dmwvas discussing some ques- 
tion of precedent, and in wlfbse presence I wag venturing to dpubt 
"the rational validity, at any rate, of *the articular precedents he 
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cited, ,“ After all, isn’t our object jystice 2” : And he said, “God 
forbid! We should be very much confused if we made that our 
standard, Our standard is to find out what the rule has been and 
how the. rule that has been applies te the case that is.” I should 
hate to think that the law was based entirely upon “has beens.” 
I should hate to think that the law did not derive its impulse from 
looking forward rather than from look backward, or, rather, that it 
did not derive its instruction from looking about and seeing what 
the circumstances of man actually are and what the m palaes of 
justice necessarily are. 


Understand me, gentlemen, I am not venturing in this pre 
sence to impeach the law. For the present by the force of circum- 
stances, I am in part thaembodiment of the law and it would be 


e very awkward to disavow myself. But I do wish to make this in- 
e” titnation, that in tnis time of world*change, in this time when we 


are going to find out just how, in what particulars, and to what 
extent the real facts of human life and the real moral judgments 
of mankind prevail, it is worth while looking inside our municipal 
law and seeing whether the judgménts of the law are made square 
with the*moral judgments of mankind. For I believe that we are 
custodians, not of commands, but of the spirit of equal-handed jus- 
tice, of the spirit of hope which believes in the perfectibility of the 
law with the perfectibility of human life itself. * ° 


” Public life, like private life, would be very dull*and dry ifit were 
not for this: belief in the essential beauty of the human spirit and 
ethe belief tBat the human spirit could be translated into action and 
into ordinance. Not entire. You cannot go any faster than you 
can advance the average moral judgments of the mass, but you can 
go at least as fast as that, and you can see to it that you do not lag 
behind the average moral judgments of the mass. I have in my life ` 
‘dealt with all sorts and conditions of men, and I have found that 
the flame of moral judgment burned just as bright in the man of 
humble life and limited experience as in the scholar and the man 
of affairs, And I would like his voice always to be heard, not as 
a witness, but as speaking in his own case, but as if he were the 
voice of men in general, in our courts ef justice, as well as the 
voice of thé lawyers, remembering, what the law has been. My 
ho8e is that, being *stirrgs) to the depths by the extraordinary cir 
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cumstances of the’time-in’which gwe live, we may recover. from 
those depths something of a renewal of that vision of the law with 


which men may be supposed to have started out in the old days of ° 


the oracles, who communédewith the intimations of divinity.— 
e 


Chicago Legal News. 
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Leave to appeal to Privy Council—Limitayon—Indian Limitation 
Act of 1908, sections 5,12 and article 179. 


Abdullah Hossein Chowdhury.y. Admfnistrator-General of Bengal, [1915] 42 7 
Cal., 85. . 


Prior to the passing of ihe Indian Limitation ye of 1908, it 
had been held by a long course of f authority that section 12 of the 
Limitation Act of 1877 did not apply to applications for Jeave to 
‘appeal to the Privy. Council, and in computing the period of limi- 
tation therefor the time required for -obtajning a copy of the 
decree appealed against could not be excluded ; nor did the pro- 
.visions of the second paragraph of section 5 sxtend to such appli; 
cations, see SAib Singh v. Gandharp Singh, (1906) 28 All, 391, and 
the cases there cited. By theeAct of. 1908 the provisions of sections 
s and 12 have been materially altered, and the sections ‘have been 
-in terms made applicable to‘an application for leave to appeal’ 
which read together with the modified language of Article 179 of 
the present Act (corresponding to Article 177 of the “Act of 1877) 


leaves no doubt that the old rulings under the old Act are, no” 


longer good law. See” Eastern Mortgage and Agency Co Ld. v, 
Purna Chandra Sardagna, (1912) 39 Cal., 510. ° 


In the case under notice it was ingeniously argued that the 
modification in the law was ultra vires the Indian legislature being 
in contravention of the provisions of the order in Council, dated 
the 10th ‘April 1838, as révived and ggpfirmed’ by section 64 
of the Government of India Asct, 1858 (21 and 22 Vict, C., 109). 


ate court repelled the contention and we tink. rightly. 


.. 


. 
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Negligence—Duty of Railway Gompany towards persons coming on 
tts premises—Indermaur v. Dames. 


Norman v. Great Westetn Railway Company, [1915] 1K. B., 584, 0. A 


The duty which the owner or 8ccupier of premises owes toa 
person who comes on the premises has been well-defined by a long 
course of decisions. It’ falls into three categories of obligation. 
The lowest is the duty towards a trespasser. If a trespasser chooses 
to come upon another person’s land, in which the latter has dug 
a hole and covered *it with brushwood for the purposes of catch- 
ing an animal or for some such purpose the trespasser if he falls 
into the hole capnot complain. He had no right-to be there and 
if he is injured, he must bear the consequences. The next is the 
case of a licensee. He is allowed to come on the premises and he 
must take them asthey are, but the occupier must not expose 


ehim to a hidden peril. If the ,occupier knows of a danger upon 


the premises he mus; warn the licensee; he owes a duty to the 
licensee not to, lay a trap for him.* Next in the ascending scale is 
the invitee. The duty of the ifivitor towards the invitee, eg, that of 
a shop-keeper who tacitly inviteypersons to come into his shop and 
do bushess with him—was defined in the well-known case of Jnder- 
maur v. Dames. Such a visitor “using reasonable care on his part 
for his own safety, igentitled to expect that the occupier shall on 
his pon use reasonable care to prevent damage from ynusual dane 
ger”—that is danger, according to Pickford, L.J., ‘unusual’ or ‘un- 
expected’ from the point of view of the particular visitor—" which 
he (że. the occupier) knows or ought to know.” In other words, 


`e the duty of the invitor towards the invitee is to use reasonable cate 


to prevent damage from unusual danger which he knows or ought to 
know. If the danger is not such that he ought to know of it, his 
„ liability does not extend to it. 


In the case under notice, it was suggested that the owner of 


‘premises who is hound to admit persons to his premises and there- 


fore cannot be correctly described as an invitor, owes a still higher 
duty. A passenger or an owner of goods who goes into the Rail- 
wav Station*or Goods-yard to buy a ticket or consign his goods, 
goes there, not by invitation of the Railway Company, but as a 
matter of right, and dpe Railway Company, it was said, owes to- 
yards such a person a duty higherethan that which is owed to an 
invitee properl? so. ofiled.e The court of appeal, reversing the 
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judgment of the Divisional Court, held that. it was not so, and that 
there was no difference. The duty of the Railway Company in 
such -a casé may be stated to be a duty to take seasonable care 
that their premises age reasonably safe for persons using them 
in the ordinary and customary manner and with reasonable care. 





Malicious prosecution— Damage necessary to support an action for. 
Wiffen v. Bailey and Romford Urban Council, [1915f 1 K. B., 606, C. A. 


` To support an action for malicious | prosecution, the plaintiff 
must prove one or other of the three kinds of special damage, 
namely, (1) Damage to his fame, asif the matter whereof he is 
accused be scandalous ; (2) Damage to his person, whereby he is 
put in danger of losing his life or liberty ; (3) Damage to his pro- 
perty whereby’ he is’ forced to*expend his money in necesshry 
charges to acquit him of the crime of which he is accused. “Savile 
v. Roberts, (1698) 1 Ld. Raymond, 374 In most criminal prosecu- 
tions one or other of these elements is present. In case of offences 
punishable with fine only there is no danger of imprisonment 
but then more often than not, a prosecution for such an” offence 
would involve a reflection on, and be derogatory to, the fair fame 
of the accused. For instance in Rayson v. South London Tram- 
ways Co., (893) 2 Q. B., 304, an action for malicious prosecution by 
a person who had been unsuccessfuly prosecuted for attempting tó 
defraud the Trantway Company by travelling without having paid 
the fare, was maintained, and it was held that the charge in .sub- 
stance amounted to an imputation on the honesty of the plaintiff; 
and was a serious reflection on his character. But no one would 
say that a person’s fair fame was affected becauseehe was sum- 
moned for keeping a-pig in an improper place, or for allowing a, 
dog’ to wander about anmuzzled contrary to a muzzling order, or 
for not carrying a light on a bicycle, or for unlawfully obstructing 
a private way. The real question for consideration ts not what. 
facts might be proved in order to support the prosecution, but 
whether the charge of itself as a necessary and natural*consequence 
impairs the fair fame of the person against whom it is made. In 
the case under: notice, the charge was none#®m pliance with a notice 
under the Public Health Act, 1$75, from the urbay sanitary authos- 
ity requiring the plaintiff as the oceupitr oPtertain premises within 
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twenty-one days from the service of the notice to strip paper off 
the walls of certain rogms, and to cleanse and distemper the 
ceilings and wails. The offence was pynishable with fine only. At 
the hearing of the charge the Justices dismigsed the complaint and 
awarded the plaintiff £5 s. 5 costs, The plaintiff had in defending 
himself against the prosecution incurred further costs as between 
solicitor and client amounting to £5 s. 15 or 11 in all. The Court 
of Appeal, reversing the judgment of Horridge, J„ held that the 
action for malicious prosecution did not lie for want of any legal 
damage. The charge did not involve any imputation on the fair 
fame of the plairftiff, nor would the mere fact that in case of nop- 
payment of fine, he could ultimately have been sent to prison, put 
tHe plaintiff in danger of losing his liberty. Ang as to extra costs, 
it is well established, that the difference between costs actually 
incurred and costs awarded by court is not legal damage. From 
what has been stated above it natyrally follows that itis in-very 
rare cases thatan action for malicious prosecution would lie in 
case of civil proceedings. See Quarts Hill Gold Mining Go. v. 
Eyre, '1883) 11 Q. B. D., 674. “Such an exceptional case is an 
arrest or attachment before judgment or temporary injunction 
applied for and obtained on insufficient grounds, See section 95, 
Civil Procedure Code. 


» Nanjappa Chettiar v, Ganapathi Gounden, (1911) i Mad., 598, 

following Palani Kumarasamia Pillai v, Udayar's Wadan, (1908) 32 

Mad., 170; Raf Chandra Roy v. Shahia Soondars Debs, (1879) 4 
° Cal., 583. 


Negligence— Dang: gerous premises—Defective ratling—Lizbility 
of landlord. : 


Dopson v. Horsley, (1915) 1K. B., 634, C. A. 


This ¢ase raised a curious point. The defendants were the 
owners of a four roomed house one room in which they had let to 
the adult plaintiff. The house was approached from the street 
by a flight of steps crossing an area eight or nine feet in depth ; the 
stéps were* protected “By railings á on each side but these railings 
wtre at the timg of the Jetting ina defective condition and one 
railing on one side was missing. The steps were not included in 
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the letting to the plaintiff: and xemained in the possession and 

control of the defendants. One day the infant plaintiff, a boy of 

three and a half years, son of the adult plaintiff, while playing on 

the steps, fell through the gap im the ratlings into the area below and 

was seriously injured ; nd brought the present action for damages . 
both on the ground of negligence on the part of the defendants aud 
that the want of repair of the railings caused a danger and a 
nuisance to persons lawfully using the premises. Ridley, J. and 
the Court of Appeal held that the plaintiffs had éstablished nbd cause 
of action against the ‘defendants. There was that defect in the 
railings. It was perfectly obvious to any one, and the landlord 
in effect said to the tenant “good or bad, this is the right of access 
I am going to let to'you.” But if it is not what it seems, 
if the railings were not what they appeared to be, then . 
that would have been a case ofa hiddén danger, of a trap,e ~ ° e 
and the landlord’ would have been liable. To the layman the 
case would appear to be simple-@nd the decision okviously right, 


but one has only to read the judgments to see how laboriously 
sometimes a right conclusion is regched. 





Master and Servant—Negligence of Servant+-Omnibus driven by 
Conductor in presence of Driver. 


Risketts v. Thos. Tilling, Limited [19:5] 1 K. B, 644. 


This case is an #llustration of the general rule that a master is = 
liable for the negligence of the servant acting in the coufse of his « 
employment and within the scope of his authority. It is not 
only for acts of omission, but also for some acts of commission j 
that the employer may be liable. It is the business of a coach- 
man to drive a carriage and not of the Syce. Suppose a coaeh- 
man, without the permission or knowledge of his master leaves the 
carriage and asks the Syce to drive the carriage in his place during 
his absence, and then owing to negligent driving of the Sydce, some- 
body is hurt, the master will got be liable. It is not within the 
scope of the coachman’ s authority to delegate his authority to some 
one else and the act of the Spee is practically, as far as the master 
is concerned, the act of a stranger. But sifPose the Sy% does so . 
in the presence of the coachm&n who is sgated behind him. In” 
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that ¢ase, the question would bę whether -the toachman had pro- 
perly discharged his duty of not letting the Syce drive wile he sat 
by or if he did let him drive while he sat by, then of seeing that he 
drove properly. The coachman ought to have exercised control 
over the driving and to avert the happening* of the accident. And 
then the quéstion would be whether this negligence of the coach- 
man was the effective cause of the accident. The distinction bet- 
ween the two cases though fine, is nevertheless real. 


LAW LIBRARY. 


Sononrs COMMENTARIES ON THE CODE OF CRIMINAL PROCE- 
DURE, (Act V of 1899), as amended up-to-date, together with an 
Appendix containing several other Acts of importance. Eighth 
Edition Revised and Enlarged and brought upto July 1914, By N. 
T. Shamanna B. A., B. L., Vakil, Madras High Court. Printed by 
Addison and Co., Madras, for the Deccan ies Agency, Poona 
oe, 1914, Price Rs. 17. x . 


We welcome this new, revised and enlarged*edition of Sohoni’s 
Commentaries on the Code of Crimigal Procedure. These Com- 


. mentarie$ enjoy a well deserved reputation among the profession, 


In completeness, in thoroughness, in excellence of arrangement, in 
accurate compression of a vast mass of material this work excels 
over all other competitors in the field. This new edition is a 


* product of fine workmanship. Mr. Shamanna has evidently bes- 
_ towed great skill and judgment and immertfse labour over his work 


and if the resu#t we have before us an attractive and quite next 
and handy Volume of over 2000 pages. The book is most com- 
prehensive in every way. Everything having the least connection 
with the subject has been noted in the appropriate place. Case- 
law has been brought up to July 1914. We confess we have not 
had the time to go thrétgh the entire book, but wherever we have 


- fested it and weshave gore so in several places, we have found the 
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Insolvency Act, section 46~Aggrieved person. 
This was an application by the appellant to annull an order declaring the 
respondent an insolvent and to take proceedings against him under section 
43 for various offences. The cOurt below found that some of the charges men- 
tioned were well foufided but rejected the application holding that the pro- 
ceedings had bten pending a long time. Held (obiter) that the applicant 
was an aggrieved person within the meaning of section 46 of the Insolvency 
Act and had a right to appeal. Application dismissed on merits. 
: : Application dismissed. 
S. C. Banerji and S. M. Sulaiman, for the appficant. . 
S. K. Dar, for the opposite party. 





cand e 
Penal Coda, section 143—-Unlawful assembly. 
The accused together with one Bhagwat were charged with being mem- 
bers of unlawfy] assembly with a view to owerawe a Sub Post Master ance 
recover from him a registered letter to which they were not entitled: Bhag- 


wat was absconding and the applicants were ‘convicted. At the trialeof- 


Bhagwat some further evidence was adduced and he was acquitted. There- 
upon the applicants applied in wevision and submitted thatonly four persons 
could not be called members of an unlawful assembly within the meaning of 
section (4). Held that the charge of unlawful assembly does not break 
down merely because five person#have not been prosecuted to conviction. 
Application Pejected. 
4. H. C. Hamilton, for the applicant. 
Assistant Government Advocate, for the Crown. 


Limitation Act, artisle 31—Receiving right. 

A right to reqover rent is a recurring right and a suit for establishment 
of a right to repver rent for the site of a house is a suit for establishment 
of a periodically recurring right and is governed by article 131 of the Indian 
Limitation Act. Fagannath v. Muthia Pillay, 14 M. L. J., 4ft, referred to., 

Harnandan Prasad, (for S. V. Sex) for the appellant. 

Rahmatullah, for the respondent. 


Appeal allowed. 





"Practice —A ppeal—Criminal Court—Power to dismiss. 

The facts are as befbw. The applicants were convicted by a Third Class 
Magistrate. They appealed to the District Magistrate. Ùn the date fixed 
for the hearing of the appeal the appellants or their pleader failed to appear 
when the case was called ; whereupon the District Magistrate dismissed the 
appeal for default. The applicants went to the Sessions Judge ir revision, 
‘The Sessions Judge heard the applicants on the question of law which was 
raised and agreed with theig contention that the District Magistrate was 
not empowered by law to dismiss a criminal$peal for default as ifit were 
a civil appeal. The Sessions fudge then examined the record of the gase 
but without hearing the applicants as tothe Merits carfe to the conclusion 
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that the appeal to the District MagiStrate was bound to fail even on the 
merits and refused to take any action in the matter. Meld that it comes to 
this that the “ applicants &ppeaP has been dismissed unargued and un- 
heard. ‘They had a right of appeal and iP present, a right to be heard on the 
merits of their case. Lhe best order that can be passed in the present case 
is to set aside the order of the District Magistrate dismtssing the appeal and 
- to direct him to re-admit the appeal and to hear the case according to law.” 
, l : à Application allowed. 
Satya Chandra Mukerji, for the appellant, 
Assistant Governthent Advocate, for the Crown. 





February, 17. « Abadi— Houses in—Kight of occupancy only. 
. ® . 
H According to the plaint there was a house in the mahal of Jamalpur, which 
Dade was owned and possessed by the plaintiffs uncle Mathura Prasad. Mathura 


(Plaintiff) , , Prasad on the 15th of November 1908, by a deed of gift transferred the 
- D house to an idol and appointed him, Hanuman PYasad, Manager; the 
Alie i house caught fire and was burnt. From the tenor of the plaint it would 
Kifox, J.e * © Gppear that the idol had not been established in the house, on the contrary 
the house was rented to à Mohammedan peon, “he paid rent for the same 
and the refitewent towards the up-keep of the idol. At some time after, 
the date is not given, the house caught fire by chance and was burnt. The 
plaintiff in the month of December 1911, began to rebuild but was prevent- 
ed fram doing so by the defendants who are zamindars of the village. 
Appellate court went into the question whether Mathura Prasad was com- 
petent to make the gift and holding Mathura Prasad to have been a tenant 
*came to the conclusion that he was not entitled either to make a gift or to 
sell the house. In appeal the position taken up was that the wajib-ul-ars 
* does not apply to the case at all. Mathura Prasad is peither a khud kasht 

` or a palu kasht tenant. ke 
- : Held, that the houses in the abadi art intended for the tenants of the 
e - mahal, they are supposed to be a provision made by the zamindar for the 
. sake of the tenants who cultivate the land in the village. Ifany person 
. raises a claim to sell or make a gift of the right to occupy the land or buy 

the houses x is for him to establish the same. 


Appeal dismissed. 
° S. N. Sen, for the appellant. . 


. "S. 3. Sulaiman, for the respondents. . 





Pebruary,19. Practice— Sentence on® retrial—Sentence undergone after original trial— 


= -e Whether should be deducted. 
Beni resas The applicant Badri Prasad was copvicted by the Sessions Judge of 
Emperor Mainpuri of May 23rd, 1912, on three chargesand was sentenced to five 
er ie 1I yeais’ rigorous imprisonment on each charge, the sentences to run concur- 


Tudball, J. _ „rently. He appealed to the High Court. Mis conviction and sentences were 
° set aside on 24th September 1912 and the case was sent back for retrial to 
® the Sessions Judge. tiggvas retried, was again convicted and senteno 

= ed to five years’ rigorous imprisonment on the 18th of December 1912.. 


e 
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He had in the meantime, however, served a considerable term of rigorous 
imprisonment between May 23rd and September 24th, 1912, the date on 

which his convictions and sentences were set aside by thjs Court on appeal. ; 
When he was convicted by tife Sessions Judge at his second trial no men- 

tion was made of thé period of imprisonment which he had already under- s 
gone. le did'appeal against his second canviction and the sentence was 
reduced but he made no representation to this Court either in regard to the 
period of imprisonment which he: had already undergone prior to his 
second conviction. He now asked that this period should be plaeed to his 
credit as against the terms of rigorous imprisonment which was passed 
by this Court on appeal. Held that he was entitled to this. The period 
fram May 23rd, 1912 to September 24th, ¢g12, the date of High Court’s 
first order on appeal, was spent by him in rigorous imprisonment and it is 


only this period which should be placed to his credit. : 
i e Application allowed,” 





Evidence Act, section. 35—Statement recorded under Criminal Procedure Code, page 


s. 16a—Evideyce in Civil Case. A 
The provisions of section 162 ‘of the Çode of Criminal Procedure 
cannot be extended to proceedings had in Civil Court and the statement Gang i 


” Totarafn 


recorded under that section does noj come within thè description of a s eer f 
“record” within the meaning of section 35 of the Indian Evidence Act and ~" ‘ot rd (0) 
cannot be used in evidence in a ciyil case. Knox, J. 


Mohammad Yusuf, for the appellant. , 
[The other party was not represented as the case was heard under Order 


4I, Rule 11 of the Gode of Civil Procedure]. 
— Appeal dismissed. 


Civil Procedure Code, o. 9, r. 8—Dismissal for default—Pleader present— April, 1. 


Adjournment refused—Retirement of pleader. = 


Where on thø date finally fixed for hearing a case the plaintiff does ack ee 
- appear personavy but his pleader appears and applies for adjournthent, ng K 
and on the court refusing to ‘adjourn the case the pleader retire from itand Rameshwar 
the court dismisses the case. s Sahay. 
: z - A374 of 
Held that it was a case where neither the plaintiff appeared in person 113 


nor was he represented by a pleader and the court’s order was an order Rfchards, 





under Order 9, rule 8 read with Order 17, rule 2 and was ‘not appealabile. Banerji y 
E B. E. O'Conor and Nihal Chand, for the appellant. ; 
C. Dillon and Gulaari Lal, for the respondents, , s 
Civil Procedure Code, schedule II para 21—Appeal— Orter filing an award — April, 13 ° 


Previous dectston—Res judicata. 

A preliminary objection was taken to the'hearing of this irana two Nannhe Mal 
grounds (1) that a decree having been passed in accotdance with the Mool Chand. 
award made by arbitrator, no appeal lies, and (2\ that there was another F. A. 433 of 
suit between the parties inewhich the same question was determined and 1913 
no appeal has been filed from the decree in tffat suit; the refult being that 
the matter has become res s@dicata so far as this appeal was concerned, Banerji, J, 
As regards the first, it was contended on dehalPof the appellant that section e 
104 clause (b) of the Code of Civil Procedure, gave a right of appeal from 


Ld 
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an order directing an award to be fled and this was an appeal from such 

order. As a matter of fact the appeal as framed was an appeal from the 

i decree passed ,in the case “and the prayer in the memorandum of appeal 

was that the decree be setaside. As the‘decree was in accordance with 

a the award and not in excess of or at variance wifh it, beld no appeal lay 
under paragraph 21, schedule II of the Code of Civil Procedure. 


As regards the second point, a suit was heard between the same parties 
and a decree was made adversely to the present appellant. No appeal 
was ‘preferred from® that decree. Therefore it had become final between 
the parties. There being thus a final decree between the parties which 
was passed before this appeal could be heard, the matter was res judicata 

_ 80 far as this appeal was concerned. 
e a ; Appeal dismissed. 
. >o Sunder Lal, for the appellant. 
W. Wallach and Satish Chandra Banerji, for the tespondent. 


e 8/28. ve . 
April, 6 Burden of proof—joint family—Separate living udmitted— Presumption. 
hela The parties; were sons of Ajudhia. @he plaintiff sued for joint possession 





Ben of undivided property. The defendant pleaded partition In his state- 
S ment the plaintiff stated that for sometime he had been living separate 
` Laik Singh. on account of quarrel between the women folk. ‘Lhe Judge threw the 
> ae burden of proof on the plaintiff. Aeld that there was no admission on the 
Chamier, J. plaintiff's part that the members of his family weie separate and: the 
burden of proving separation lay on the defendant. Issue remitted. 

* U.S. Bajpat, for the applicant. 

Damodardas, for the respondente E 
i e. 

April, 16. Zurisdiction—Civil Court—Suit to set aside q revenue churt decree—Fraad. 
Ganga, Dat ° Ina dipai between certain parties in respect of mutation of names in 
v. the Revenue Court a compromise was entered into by which it was agreed 
Choapa; that the name of a certain lady shall stand recorded during the life-time 
F. A. 232 of in the revenue papersin respect of the property in dispute. The present 
Richards, e suit was instituted in the civil courts to set aside the compromise and to, 


: declare that according to a certain will the lady avas entitled only to main- 
Banerji, J. tenagce. a 

Held that a suit to set aside a compromise brought on the ground of 
fraud or on the ground that the plaintiffs for any reason are not bound by 
it would li@ in the Civil Court and the present suit is not a suit merely to 


rectify an entry in the Revenue papers. 


e ° è ~. is Appeal dismissed, 


e B.E. O'Conor and Sunderlal, for thè plaintiffs appellants. 


° P 
. Motilal Nehru, for defendant-respondent. 
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The price is decidedly very méderate. 
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law accurately stated, and all c cases (whether arona in official or 
non-official reports), concisely “noticed under appropriate headings 
and sub-headings, There is-a very full index of 176 pages. There 


are two Tables of Cases,,one alphabetical an the other with 
reference to the various Reports. *The editor has very thought- 
fully printed in the addenda the proposed Bills for amending 
the Code of Criminal Procedure, now pending before the Legisla- 
tive Council, Several minor Acts—Imperial and Local, have been 
annotated in the appendices. Among the more important are— 
(1) The Indian Extradition Act, (2) The Whipping Act, (3) The 
Cattle Trespass Act, (4) The Breach of Contract. Act, (5) The 


.Prison and the Prisoner's Act, (6) The Oaths Att, (7) The Indian 


Criminal Law Amendment Act of 1908, and (8) The Police Acts. 
We having nothing but high praise for the way in which" the 
printers and publishers have carried out their part of the work, 





GAMBLING ACT (III OF 1867), By Thakur Mahabir Singh, Pro- 
secuting Sub-Inspector of Polise, Bareilly, U. P. 1914. To be had 
from the author. Price 8 annas. 


This is a small annotated edition of the,Gambling Act. It isa 
praise-worthy effort on the part of the author who is a Police officer 
in these provinces, Important®cases have been collected under 
the various seetions. We have no doubt this book let will prove 
of great use to Police Offigers who have frequently to takeAction 
under the Act. The get-up however is susceptible &f much im, 


_ provement and we have come across numerous typographical errors, 


THE ALL INDIA TREASURY OF CRIMINAL LAW AND PRECE- 
DENTS, being a contplete and up-to-date Collection of Criminal 
Cases decided by the Privy Council, Calcutta, Madras, Bombay and 
Allahabad High Court, Punjab Chief Court and the” Oudh Court, 
published by the ‘ Nazair Kanun Hind’ Press, apes 1914, 
Price Rs. 7 per annum. / 


The ‘ Nazair Kanun Feind ’ Press, of Allahabad, is well-known 
to legal circles in the mofygsil in these Provinces. “The Revenue 
‘Reports and Urdu Translations of the @riminaleRulings issued oy 
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the Press meet a real want. The Press has now embarked upon 
a new venture. The plan, so far as we have been able to under- 
stand it, is to publish in Querterly Parts Reports of Criminal Cases 
decided by the various High Courts. «The rulings of the Privy 
Council and the Allahabad High Court as well as-of the Oudh 
Judicial Commissioner’s Court will be reported in extenso. As 
regards other High Courts and the Punjab Chief Court, important 
rulings will be reported in full and notes given of the others. The 
publication should prove useful to the practitioners in the Subor- 
dinate Criminal Courts in these Provinces who will be able to have 
a Collection of all the criminal rulings of the Local High Court 
for a moderate price. 


a 
o 
e 
. 
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‘LAW RELATING TO MORTGAGES OF.MOVEABLE 
a PROPERTY. x 


Vatiaiy of Mortgages-of Movtable Property. 
. a 
1,, Moveable property can he. validly mortgaged, that is, itecam . 
be made the subject of a security without being delivered to the 
lender(1). E 
2. A mortgage of moveable property can be created without 
deed(2). ° j 
3. Delivery of property mortgaged is not indispensable as 
- between the parties under a verbal mortgage, but it is essential 
as against third parties purchasing without notice(8), . 


me 


4.84 mortgagé of moveable roperty unaccompanied’ by any 7 
writing, but compteted by actual delivery, will be valid not only as 
against execution creditorg, but also as against the trustf in 
Bankruptcy of the mortgagor, unless the latter has previofsly to thé | 


2 (1) Maugham v. Sharpe, 17 C. B. N.S, 443 ; Cookson v. Swire, 9 App. 
_ Ca., 653,654 ; Seath v. Moore, 11 App. Ca., 350, 370; Cochrane v. Moore, . ° 

25 Q. B. D. 57,70; Ashburner on Mortgages page 13; „Fishers Law of 
Mortgages para 62 ; Cootes-Law of Mortgages, VoL 1, page 180 ; Ghôse’'s ~ 
Law of Mcrigages, Vol. 1, page 108; Tilak Dhari Lal v. Fames Furlong,. - 

‘ 2 Beng, Law Reports A. C. page 230; Deans v. kichardson, 3 NWD. . 
page 54; Shyam Soomdar v. Chetta, 3 N.-W.P. page 71 ; Shrish Chandra 
Roy v. Mungri, 9 Cal. Weekly Notes page 14; Shivram Raghushet.. 
Gadhe v. Dhau Bin Khan, 6 Bom. Law Repor? page 577 ;°Damodar 
Lakhmi v. Atmaram Narayan; 8 Bom. Law Reporter page% 44: Roshan 
Lal v. Umrao, 6 Oudh Cases page 230; Nanhuyt v. Chimna, to.Indian 
Cases page 869. -> r z 


e . , 
(2) Litt. Section’ 35; Shep. Touchest. 120; Flory v. Denny, 7 Ex. 
581; Ashburners Mortgages page r4; Fisher’s Law of Mortgage para 
62; Coote’s Law of Mortgages, Vol. 1, page 201 ; Jones on Chartel 
`” Mortgages page 3 ; Shyam Soondar v. Cheitd, 3 N.-W. P. page 7i. 7 > 
e t 7 = 
i (3) Muller v. Parcel, 71 Neb., 795; Jones gn Chastel Mortgages pages 
* - vea tented ote ` ie 
e Xm 16J 
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deliver, committed an act of bankruptcy upon which subsequent 
proceedings in bankriptey are founded(4). 


$ 5. A parol ora written agreement, to give a mortgage, upon 
which money has been advanced, will be enforced as between the 
parties and their representatives, on the sfineible that equity will 
consider that as done which ought to be done(5), 

. In most modern systems of law, the hypothecation of moveable 
property is either not permitted at all, or is fenced in by a multi- 
tude of rules which are absolutely necessary fot the prevention of 
fraud. In the French law, for example, there can be no hy potheca- 
tion of moveable property “the Code Nepoleon requiring that the. 

æ security should be delivered to, and remain in the custody of, the 
creditor or athird person appointed by the parties for the purpose. 

- e In this respect it is in harmony with the laws of most of the Con- 

. e “tifental States of Europe, See Gifose’s Law of Mortgages, Vol. 
I, page 108. In England, at common law, a personal chattel 

could be validly mortgaged without the security being delivered 

to the lender. See Ashburner on Mortgages page 13. -And we 

have seen that a mortgage of pergonal chattel could be created 
without deed. This facility which the law permitted for dealing 

with the ownership of chattels without documentary evidence of 

the transactions, soon led to fraud and perjuries, To remedy these 

evils various statutes were passed, ¢he earliest of which, perhaps, is 

thd statute of Fraudulent Conveyances (13 Eliz. C 5), which made 

a trasefer of goods made for the purpose of delaying or defeating 
creditors vaid as against such creditors, One of the tests estab- 

" Wshed by the court for deciding whether or not a transfer was 

e _ fraudulent, was whether or not possession of the goods trans- 
ferred was given to the transferee. This test did not apply so 
Strictly to the mortgages where the intention of the transaction 

was, tHat the goods mortgaged should be retained by the borrower, 

But a further objection to these was that a trader was able to obtain 

credit as the owner of the goods, which in reality were mortgaged 

(to their full value perhaps) to another person, Two expedients 

were adopted by the Legislature to meet this difficulty, One was 

what is called the “ order of deposition” principle. Under it when 

a a person becomes bankrespt, all the goods which at the time of his 

e. 4) Coote’s Law of Mortgages, Vol. 1 page 201, 

* 6) Jones on Chattel M@figages, para 3. , = s 


z 
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bankruptcy are in his. possessien, order, or deposition in his trade 
or business by the consent or permission of the true owner, under 
such circumstances that he is the reputed owyer thereof, are to 
vest in his trustee in barikruptcy for the benefit of his creditors. 
The other expedient’ was by .rendering all assurances of personal 
chattels called bills of sale not registeréd void in. réspect of per- 
sonal chattels comprised in them. The law as to Bills of Sales is 
contained in the Bills of Sales Acts, 1878 and 1882. See Strahan’s 
Law of Mortgages pages 22 and 23. The’ validity of ‘a chattel 
mortgage made under deed, will, now, depend upon its conformity 
with the requirements of the Bills of Sales Acts 1878 and 1882. 
‘See Coote’s Law of Mortgages page 180. 


In America, there are statutory provesions relating to “ recorde 
ing and filing” of mortgages of personal chattels. Under them a e 


mortgage of personal chattel? made under a deed, is void ff iis” , 


not recorded and filed in accordance With the provisions of the 
Statutory law unless accompanied by possessione See Jones on 
Chattel Mortgages Chapt. 6. 


In India, the Lagislature lias not as yet thought fit ta deal with 
the subject of mortgages of moveables. In the Indian Contract 
Act certain provisions have been made in respect of contracts of 
pawns and pledges. But the Act is wholly slient as regards the 
mortgages of moveables, and the Transfer of Property Act does 
not apply to suen mortgages, See Misri Lal and others v. Moszhar 
Husain, 13 Cal, page 262 But it must not, however, beffiferred 
from the silence of the Lagislature that such transactions are inp 
valid in this country. See Ghose’s Law of Mortgages, Vol. ‘1, 
page 108, We find that the validity of mortgages of moveable ° 
property has been recognized in this country in a series of rulings 
of the different High Courts. One of the earliest cases.on the 
point in our reports is Lada Tilakdhari Lal v, James Furlong and an- 
other, reported in 2 Beng. Law Reports A. C., page 230, The plaintiff 
had lent money toa court amin, who mortgaged, as security for 
repayment of the amount, ceftain fees due to him then in deposit, 
and certain fees which might thereafter be deposited on his account, 
‘Jackson and Hobhouse, JJ., recognized ghe validity of the mort- 
gage relied upon in the cas In the case of Deans v. Richardson, 

*3 N.- W. P., page 54, the AllahabadSHigh “Gourt affirmed® the 
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l validity of a mortgage of moveablesproperty although unaccompani- 


ed by delivery of possession. In Shiam Soondar v. Chetta, 3 N.-W. 
P. page 72, it was held that a mortgage of moveable property was 
a valid transaction though it was nof aécompanied by delivery of 
possession of the mortgaged property. In Shrish. Chandra Roy v. 
Mungri, 9 Cal. Weekly Notes page 14, it was contended that there 
could be no hypethecation of moveable property in this country. 
But Brett and Woodroffe, JJ. repelled the contention. Their Lord- 
ships observed:—“ It" is no doubt the fact that no provision has 
been made in either the Transfer of Property Act or the Contract 
Act with regard 4o chattelemortgages or hypothecation of move- 
able property and there is no enactment in this country similar to 
the English Bills of Sales Acts. It does not, however, follow from 
this that such transactions are invalid and in fact recognition has 


. bgen given to such transactions in many cases some of which have 


been reported.” The only cases in our reports in which a doubt 
was expressed as regards the valédity ofa chattel mortgage is 
Debnarain v. Leish, reported in*2 Hyde’s Reports at page 267, But 
the view taken therein was dissented from and not accepted by 
Brett and Mitra, JJ, in Shrish Chandra Roy v. Mungrt, 9 Cal. 
Weekly Notes page 14. In Damodar Lakhmi Dass v. Atmaram 
Narayan, 8 Bom. Law'Reporter page 344,a contention was raised 
that mortgage of moveable property unaccompanied by possession 
could not be recognized in India.” Jenkins, C. J. and Betty, J. did 
not accept this contention and gave effect to the mortgage set up 
in the™ase. A similar contention hac been raised in Skiva Ram 
y. Dkau Bm Khan, 6 Bom, Law Reporter page 577. The case 
came up before the High Court ona reference made by a Subordi- 
nate Judge who was of opinion that a mortgage of moveable pro- 
perty could not be validly made in India. Jenkins, C. J. and 
Chandavarkar, J. held that the mortgage was valid. In Roskan 
Lai v. Umrao, 6 Oudh Cases page 230, a mortgage of moveable 
property ‘unaccompanied by possession was held valid. In Vanhu 
JEN. Chinna, 10 Indian Cases page 869, it was held that “in the 
absence .of fraud there was no inherent illegality, immorality, or 
opposition to the public policy in the non- ~possessory hypotheca- 
tion of moveables, and, therefore, a congract for such a hypotheca- 
tion was valid.” The cone also remarked that “it is a transaction 
whith is customary throsghout the country, and is suited to the 
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circumstances and business ‘inttrcourse of the people. ‘Thérefore, 
itis one that should be recognized and enforced by the’ courts.” 
It may, now, be taken as settled law that mortgages of moveable 
property are recognized “as valid transactions in this country al- 
though there are no statutory provisions concerning them. 

As already stated, a mortgage over moveable property can be 
made without any writing. The Bills of Sales Acts in England, 
and the statutory provisions “regarding the,recording and filing” 
‘of mortgage deeds‘in America, do not tolich such transactions, 
The Bills of Sales Acts relate to documents and not te transactions 
which may be effected without any writing. Se& Coote’s Law of 
` Mortgages, Vol. 1, page 201, Fisher's Law of Mortgages page’ 47, 
Ashburner on Mortgages page 43, Jones on Chattel Mortgages page’ 
3. In-India, a mortgage by parol has been held to be valid, See 
Shiam Soondar v. Chetta, 3 N. W.P. page 71. A valid sale of niove- 
able-property can be made without any writing, Similarly, there 
can be a mortgage of moveable property without any writing in 
the absence of any statutory provision against it. But a mortgagee 
under a parol mortgage will net be able to enforce his security 
against a third person purchasing the property without ‘notice 
unless he has taken care to take possession of the mortgaged 
property, See Jones on Chattel Mortgages page 5. The reason 
for the rule is that* where personal property is assigned, delivery 
is- necessary to complete the transaction, not as between the 
parties to the tfansaction, but as to third persons, in ordgsthat 
they may not be deceived by apparent possession and Kwnership 


remaining in a person who, in fact, is not the owner. See” 


Dearle v. Hall, 3 Russell (1823) 1, 38 Eng. Rep, 475. It may be 
stated that it is not often that a verbal mortgage comes under 
consideration in court. When it does, the contention is almost 
“necessarily one between | the parties themselves. Where thé pro- 
perty is delivered to the creditor without a writing for fhe pur- 
pose of securing a debt, the transaction would ordéyarily be a 
pledge. See Jones on Pledges, sections 5, 13. 2 
Nature of Mortgage of Moveable Property. 

1, A mortgage of moveable property is a conditional sale of 

it as security for the payment of a debt subject to redemption. (1) 


(t) Jones on Chattel Mortgages page 1; Fishers Law of Mortgages 
para 63; Ghose’s. Law of Mortgages, yql, ', page,106 ; Coote’s La® of 
; Mortgages, vol. 1, page 1 180 ; i Ashburner on Morgagés page 13. 
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A formal mortgage of moveable property is a conditional sale 
of it as security for the payment ofa debt or the performance of 
some other obligation. The condition is that the sale shall be: 
come void upon the seller's paying to the purchaser a sum of 
money, or doing some other act named. If*the condition be not 
performed according to Îts terms, the thing mortgaged is irredeem- 
able at law, though there may be a redemption in equity. If the 
condition is performed according to its terms, the mortgage imme- 
diately Becomes void, and the mortgagee is divested of his title. 
Such a mortgage is more than a mere security. It is a conditional 
sale of chattels, and operates to transfer the legal title to the 
mortgagee, to be defeated only by a full performance of the 
condition, Upon breach of the condition the mortgagee may 
take possession of the property, and, so far as legal rights of the 
Parties are concerned, he may thenceforth treat itas his own; he 
may sell it or give it away, squander it or destroy it. See Jones 
on Chattel Mogtgages pages 1 & 24 Ghose’s Law of Mortgages, 
vol. 1, page 106. It will thus be seem that in this respect a mort- 
gage of moveable property is like a mortgage of real estate under 
the old common law and differs widely from a mortgage of real 
estate, as the latter has come to be viewed now. A mortgage of 
moveable property is regarded as not being a mere secprity, but 
as passing the legal title, which Pecomes absclute in the mortgagee 
fipon default, Such a mortgage, like a mortgage of land, passes 
theagrperty in the thing mortgaged to the mortgagee, subject to 
redempttyn. See Ghose’s Law of Mortgage, vol. 1, page 106; 
Coote’s Law of Mortgages, vol. 1, page 180 ; Ashburner’s Mortgages 
page 13; Jones on Chattel Mortgages pages 1 & 2; Fisher's 
Law of Mortgages para 63. 


By the old common law, a mortgage of moveable property 
gave an absolute title to the mortgagee on breach of the condition. 
No prosess of forgciosure or sale was necessary, Some authorities 
held that fhe mortgagor might, within a reasonable time after for- 
feiture, maintain an action to redeem in equity ; but this right was 
héhé clearly settled as a rule nor generally. admitted ; or at least 
it was not generally so admitted intl after the egiii riġht to 
redeem mostgaged re% estate had become fully established. But 
the same reasons ghat induced Coutts of Equity to interfere to 
relieve - the mortgagor ‘of fealty after forfeiture have operated to 
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induce a like interference to relieve a mortgagor of chattel.” The 
hardship and injustice of allowing the mortgagee to insist upon a 
forfeiture in the case of mortgage of chattel are just as obvious as 
in the case of a mortgage of areal estate. The principles of 
equity, therefore, upon which the right of redemption should be 
allowed, are the same in both cases. In equity, where the mort- 
gage is considered only as a security for the debt, the mortgagor 
will be permitted to redeem notwithstandigg his default. See 
Jones on Chattel Mortgages section 681. 

The distinction between a legal and an equitable title is not 
applicable to India. See Ghose’s Law of Mortgages Vol. 1, page 
178. In the absence of any statutory provisions relating to mort- 
gages of moveable property, the question as to whether or nota ° 
right of redemption can be claimed upon default, will be decided 
with reference to the contract befween the parties and on prifici-. 
ples of justice, equity and good conscience. As shown above, the 
courts in England and America have held that aright of redemp- 
tion can be claimed even after the breach of condition. It is 
submitted that the same rule woufd be applied by the courts in 
India. 

In some States in America it has been held that a mortgage of 
moveable property does not pass the legal title in the mortgagee 
but merely tonfers a lien. See Hdson v. Wilkinson, 61 Tex. 606. 
In India where distinction between legal and equitable title is not 
recognized, and the rights of the parties regarding the hypow€a- 
tion of moveables have to determine with reference to the terms 
of the transactions and on the principles of justice, equity end 
good conscience the following may be taken to be the correct 
definition of a mortgage of moveables :— i 

. An agreement under which a loan is secured on the security ° 
of some property is called a mortgage of that property, 
Distinction between a mortgage of moveable property, ledge, 
tien and a conditional sale. f 

I, Mortgage of moveable property distinguished frem a pledge, 
The chief distinction Between a mortgage and a pledge is that by 
the mortgage general title ig transferred to the mortgagee subject 
to be revested by the performance of the condition ? while by 
a pledge the pledgor retains the generaltele in himself and parts 


12Q MORTGAGES..OF MOVEABLE PROPERTY. 


with possession for a specific purpose, ‘By a mortgage the title 
is transferred, bya pledge, the possession. There are other distinc- 
tions between a pledge’and amortgage. One is that a delivery 
must always accompany the former, While the latter is valid with- 
3 out a delivery. As between a mortgagee and a pledgee there arise 
different rights in the patties, both before default and afterwards ; 
although the chief distinction arises after the default. Upon 
default of the mortgage, the absolute property vests in the mort- 
gagee, ahd he may legally deal with the property as his. own, and 
a tender by the debtor of the amount secured does not revest the 
title in him, or give him arfy legal right to recover the property, 
although he has an equitable right of redemption. But in the case 
. of.a pledge the absolute property does not vest in the creditor upon 
e default ; upon the tender ofa debt the debtor is entitled to the 
a | Property, and may recover it, or may have damages for its - deten- . 
tion. See Jones on Chattel Mortgages chapter 1. 

2. Mortgage distinguished from*a lien or a charge A mortgage 
of moveable property.is distiiguishable from a lien or a charge in 
this manner that a person havingaa lien or charge over the property 
has no ‘state or interest in it, All that he has at the most is a 
right to have the money for which he has a lien -or charge, realized 
out of the. property stibject to it. See Strahan’s Law of Mortgages 


page ok os : 
e Mortgage distinguished from a conditional sale. In a mortgage 
a debt is created, .In a conditional sale no debb is created and a 


vendor “werts with the property absolutely with a privilege of 
. "repurchasing it within a specified time. 
° ; The form of a mortgage of moveable property. 

` 1. In general no particular words are required to constitute a’ 
mortgage of moveable property. All that is necessary is that there 
should: be a conveyance of the property by the mortgagor to the 
mortgagee as security for the payment of a debt, with a condition 
that the salg shall be. void upon the payment of the debt r. 


We will, now, see how a valid mortgage of moveable property 
can be madé, As stated above, no particular words are required 
to- constitute a mortgage of moveable property, All that is | 
requisite, in a formal nwertgage is that there should be a sale of the 
pwpperty by’ the .mortgagor to the mortgagee as security for the - 

O uy Jones on Chattel Mortgages, section 34. a 
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payment of a débt, or the performance of some other duty or 
obligation, with a condition that the sale shall become void upon 
the payment of such debt, or the perfermance of such duty or 
obligation, See Jones on.Chattel Mortgages chafter 2. But there 
can be no valid mertgage without & conveyance from the debtor 
to the creditor. See Pierce v. Scott, 37 Ark., 308 ; Tweedie v, Clarke, 
114 N. Y. App. Div., 856; Ashburner on Mortgages page 13. The 
form of mortgage is immaterial if in fact it was made as security i 
for a loan; only in law the fact must appear on the face of the 
istruments, while in equity it need not so appear. Seé Jones on 
Chatte! Mortgages chapter 2. ; 

It has been held that a Court of Equity «vill recognize and 
sustain-a contract creating a lien upon property as a mortgage, æ 
whenever it appears from the contract that the parties intended to 
operate it as such. Me Coy v. Lassiter, 95 N. C., 88; Whiting v. e 
Eivhelberher, 16 Lowa, 422 ; Over v. Keating, 77 Mr., 100, 26 Alls 501." | 


It is not necessary that any particulat words should be used to 
show the intention of the mortgagor to convey the property to the 
creditor. The use of the word “ mortgage” will be presumed to 
denote that a conveyance wasintended. The word “mortgage” 
has been held to import a grant and conveyance of the property. 
See Jones on Chattel Mortgages page 20. 

It is not necessary for the validity of a mortgage of moveable 
property “that in the deed a power of sale or authority to take 
possession should be mentioned in the deed, 


In India, whêre such mortgage deeds are nariai 


“up, the use of the word “mortgage” will be taken to mean that a 

conveyance was intended as security for the loan. , i 
In England, the validity of Chattel Mortgages made in writing ° 

depends upon their conformity with the provisions of the Bills of 


+ Sale Acts. See Coote’s Law of Mortgages, Vol. 1, page 180, ° 


In India, there arè no statutory provisions in regard to the 
mortgages of moveable property. When it Appears, from an in- 
strument that the loan was. made on the security ‘of property 
mentioned in it, the treansactton will be treated as a mortgage. 

. Registration of mortgages of moveable property is not neces- 
sary in India. Manhuji w Chimna, 10 Indian Cases page 869; 
Raman Chetty v. Steel Brothas 2 2 Indian Cases, 351, 


. XHI 17 J % Sa . 


bet e 


122° MORTGAGES OF MOVEABLE PROPERTY - 


Subject-Matter of Mortgages of Moveable Property. 
I. In general any property which is capable of absolute sale 
can be mortgaged. (1) 
2. A valid mortgage can be created “over future personal pro- 
perty provided that the mortgagor has a potential, interest in that 
out of which the property *may arise. (8) l 


In general any property which is capable of absolute sale can 
be mortgaged. All claims growing out of and adhering to property, 
right of action for damages excontractu, and interest in actions 
pending and yndetermined, may be subject of a mortgage unless 
there is any statutery prohibition to the contrary. Dorsey v. Hall, 

a 7 Neb. 460; Kimball v. Sattley, 55 Vt. 285, 290; Salabes v, Castel: 
berg, 98 Md., 645 ; Pindeil v. Grooms, 18 B. Mon (Ky), 501; White 

e V; Quinan, 13 Mo. App., 54. It is not necessary that the mortgagor 

«should have the absolute and entire title to the property which is 
the subject matter of his mortgage. A limited or special interest 
in the property ig sufficient to suppoft a mortgage of it. 

A valid mortgage may be made over future personal property 
provided the mortgage has a potensial interest in that out of which 
the propefty may arise. It has been laid down that though such 
a mortgage does not pass the title to such property, it creates in 
the mortgagee an equitable interest in it, which will prevail against 
the mortgagor, his judgment-creditors and others, although the 
mortgagee has not taken possession of the property, and the 
mor or has done no new act to confirm the mortgage. The 
itn ee doctrine is, that the mortgage, though inoperative as 
å conveyance, is operative as an executory agreement, which 
attached to the property which acquired, and in equity transfers 
the beneficial ¿interest to the mortgagee, the mortgagor being 
regarded as a trustee for him, in accordance with the familiar 
maxim that equity considers as that done which ought to be done. 
See Jones on Chattel Mortgages, section 170. The leading case 
on the point,,in English law, is Holroyd v. Marshall, 10 H. S. Cas, 
191 (1862). The case arose upon a mortgage of certain machinary 
and implements described in a schedule, and all other machinary 

(1) Jones on Chattel Mortgages, Section Iig 
_ (2) Fishers Law of Mortgage, para. 659; Holroyd v. Marshall, to H. S. 
Cas., 191 (1862) ; 13 Cal., page 262. ; 19 All, page 133; 2 Beng. Law Re- 
“ports A. C., pagg 230 ; 31eCal., page 667. 


MORTGAGES OF MOVEABLE PROPERTY 123 


“and implements which should during the continuance of Security, 
be fixed or placed on the premises, in addition to or substitution 
for that specified in the schedule. Upon a bill in equity by the 
mortgagee against a judgmént-creditor of the mortgagor, who had 


levied an execution Spon the after acquired property, Lord Chancel- 
lor Cambell held that the latter had better title to it, because the 
mortgagee had acquired by the mortgage only the equity in such . 
property, which must give way to the legal’ right of the. creditor, 
unless such equity, had been perfected Be possession before the 
levy of execution. Inthe House of Lords this judgment was 
reversed. The ohservations made by Lord Wegtbury in his judg- 
‘ment, reversing Lord Cambell, will amply pay perusal. He re- 
marked :— 


2 . - 
“The question may be easily decided by the application of e ë 
a few elementary principles long settled in Courts of Equity.” °° 
In equity, it is not necessary, for alienation of property, that 
there should bea formal deèd of conveyance. eA contract for 
valuable consideration, by which it is agreed to make a present 
transfer of property, passed at once the beneficial interest, provided 
the contract is one of which a Court of Equity will decree specific 
performance. -In the language of Lord Hardwick, the vendor 
becomes a trustee for the vendee, subject, of course, to the contract 
being one to be spetifically performed. And this is true not only 
of contracts relating to real estates, but also of contracts relating to 
personal property, provided that the latter are such ates of 
Equity would direct to be Specifically performed. But@ is alleged 
that this is not the effect of the contract, because it relates to ° 
machinary not existing at the time, but to be acquired and fixed e ° | 
in the mill at a:future time. It is quite true that a deed which 
‘professes to convey property which is not in existence at the time 
- of a conveyance is vqid at law, simply because there is nothing 
to convey. So, in equity, a contract which, engages tp transfer 
property not in existence cannot operate as an immediate alienation, 
merely because there is nothing to transfer. But if a vendor or 
‘mortgagor agrees tọ sell or mortgage property, real *or personal, of 
which he is not possessed at the time, and he received consideration 
for the contract, and afterwards becomes pessessed of the property 
answering the description inéhe contract, there is no doubt that a 
Court of Equity would compel him towrtorm the" contract, and that 
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the corftract would, in equity, transfer the beneficial interest to the 
mortgagee or purchaser immediately on the property being acquir- 
ed. This, of course, assumes that the supposed contract is one of 
that class of which a Court af Equity would | decree the specific 
performance. If it be so, then, immediately” upan the acquisition 
described, the vendor or the mortgagor would hold it in trust for 
the purchaser or the mortgagee, according to the terms of the con- 
tract; for ifa contract bs,in other respects good and fit to be per- 
formed, and the consideration has been received, incapacity to 
perform it at the time of the execution will be no answer wheñ 
the means of doing so are afterwards obtained, Apply these 
familiar principles to the present case ; it follows that, immediately 
‘on the new machinary and effects being fixed or placed in the mill, 
they became subject tothe operation of the contract, and passed 


“Gt equity to the mortgagees, to whém the mortgagor was bound to 


make a legal conveyanceyand for whom he, in the meantime, was a 
trustee of the preperty in question. ‘There is another criterion to 
prove. that the mortgagee acquired an estate or interest in the 
added machinary as soon as it “vas brought into the mill, If 
afterwards the mortgagor had attempted to remove any part of 
such machinary except for the purpose of substitution, the mort- 
gagee would have been entitled to an injunction to restrain such 
removals and that because of his estate in the specific proberty.” 


* This case has settled the policy of law of the subject in 
Eng The leading American case on the boint is Mitchell 
y. Winslow, 2 Story (U. S.), 630, 644. In this case Judge Story 
laid down the following rule :—“ It seems to mea clear result of 
all the authorities, that whenever the parties by their contract, 
intend to create a positive lien or a charge upon real or upon per- 


sonal property, whether then owned by the assignor or contractor 
or not, or, if personal property, whether it ig then z# esse or not, it 
attachedein equity as a lien or charge upon the particular property 
as soon as tite assignor or contractor acquires title thereto, against 


the letter and all persons asserting a claim under him, either 
voluntarily, of with notice, or in bankruptcy, ”» 


Thus we find that it is settled lay in England and America 
that a valide mortgage of future property may be made,and that 
it will be enforced sagainsé not only the mortgagor but against ald 
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persons asserting a claim to the broperty mortgaged, either Yolun- 
tarily, or with notice, or in Bankruptcy. ` 


Coming to the Indiañ Case-Law on the subject we will first 
notice Misri Lal v.*Moshar Hossain, 13 Cal., page 262. In this 
case the mortgagor had created a mortgage ofall the crop that 
might grow on .a particular plot during the year. It was con-’ 
tended that such a mortgage was not valid under the Transfer of 
Property Act. The court (Mitter, Agnew, JJ.) that the Transfer 
of Property Act did not apply, that the transaction was in the 
nature of an agreement to mortgage future property that might 
come into existence in future and that such a mortgage was valid. J 

Another case on the point is Bansidhar v, Sant Rat, 10 All., page , 
133. This case felated to a mortgage of certain future indigo 
crop. It was held that such, a transaction was a contragtte «+ 
assign such produce when it should come,into existence and that 
the hypothecation became con#plete when the crop was grown and 
produce realized. In Ttlakdhart v, Furlong, 2 Beng. Law 
Reports A. C.-page 230, a mortgage of future earning of a court 
amin was recognized as valid. In Baldeo v. Miller, 31 Cal, 667 
Brett and Mitra, JJ. held that a mortgage of property which is 
to come into existence in the future is a Valid transaction. See - 
also Raghunath Rae v. Moti, 10 Cen. P. 'R., page 87, SukAnandan 
v. Sadharam Seth, 13 Cen. P. L. R., page 43, Siva v. Bisandas, e 
Cen. P. L. R., 192; Dip Chand v. Radha, 5 Indian Cases page 373. 
These decisions.are authorities for the proposition thea valid 
‘mortgage may be created in this country over future moveable Ħ 
property and it will be given effect to as soon as the property 
comes into existence. A valid mortgage can be created 
over property which is exempt from sale or attachment under 
‘statutory law. It has been held that such an exemption is merely 
a privilege which ‘the law confirms upon the debtor, and not a 
limitation to dispose of his property as he fnay choose. The 
mortgagee, however, must foreclose the mortgage in order to take 
advantage of the debtor’s privdege. See Jones on Ghattel Mort- 
gages page 164. If the g¢reditor, instead of foreclosing, obtains 
judgment upon the mortgage debt, and levies execution upon the 
mortgaged property, the debtor will be entitled to daim exemp- 
tion. See Low v. Tendy, 70 Tex., 745 ,&S. W.{Amr.), 620. - © 

. 
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. 


Ine India there are statutory» provisions under which certain 
kind of property of a judgment-debtor is exempted from attach- 
ment and sale. , But there can be no doubt that the owner of such 
property can transfer it if he wishes fo to so. The provisions of 
section 60 of the Code of Civil Procedure dp not impose any 
limitation on the right'ofa judgment-debtor to sell or mortgage 


‘his property.” It is only when such property is sought to be 


attached or sold in ¢xecution of a decree against him that the 
judgment-debtor can claim exemption under the provisions of the 
aforesaid section, 

e 


E RACHHPAL SINGH 


Bar-at-Law 


(To be continued.) é 
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In the case of Basant Kumar and others v, the King Emperor, 
heard by the Privy Council ( Before the*Lerd Chancellér, and 
Lord Dunedin, Lord Atkinson, Sir George Farwell, Sir John 
Edge and Mr. Ameer Ali), Their Lordghips once mort ruled that 
the Judicial Committee is not a court of criminal’ appeal and will 
not interfere where the ground of appeal is that the appellant’s 
conviction is based, on the uncorroborated’ testimony of an accom- 
plice or on insufficient evidence. i aa 

This was an application for special leaye to appeal against the 
order of the Punjab Chief Court convicting the appellants 
under section 302, read with 120(B) It P: C. affirming the decision of 
the Sessions Judge of Delhi. Ong Basant Kumar, aged 23, was 
_ Sentenced to transportation for life, mainly by reason of hës youth, 
although it was he who placed the bomb which caused death. 


Avad Behari, Balmukand and Amir Chand were sentenced to 
death, and Charan Das was acquitted. The Sessions Judge held 
that the evidence against Charan Das was insufficient for convic- 
tion, although he found that it was sufficientif he could admit, a 
confession alleged’to have been made by the accused, Thponfes- 
sion was recorded by a Magistrate under section 164 of the Code 
of Criminal Procedure. The Magistrate made a memorandum at the 
foot of the recordin compliance with the section, and he gave 
evidence at the trial, stating in effect, that he had satisfied himself 


that the accused was making the confession voluntarily, But the” 


Magistrate admitted that the only question he-asked the accused 
before recording the confession was, whether? the accused was 
willing to make a statement, and to that question: the accused 
replied‘in the affirmative, The Sessions Judge held that,that was not 
a sufficient compliance with section 164, and that, having regard 
to the fact, among others, thet the accused dictated the confession 
from a written memoranda prepared by him while’ he was under 
“Police custody for about eleven dayse the’ confession was ‘nét 


= 
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voluntary, and was inadmissible pnder section 24 of the Evidence 
Act, The convicts appealed to the Chief Court and the Local 
Government also appealetl against the order acquitting Charan Das, 


The Chief Court allowed the appe&l df the Crown and dismissed 
the appeals of the convicts, It held that thé confession of Charan 
Das was not defective dnd that it was voluntary and admissible 
against him, and that Charan Das was guilty with or without the 
confession. It also hgld that there was no sufficient reason for 
refusing to inflict the extreme penalty on Basant Kumar. In the 
result the fqur appellants were sentenced to death, and Charan Das 
to transportation.for life. *Hence this petition. 

Sir Robert Finlay K. C., (with him Mr. Bhagwandin Dube) 
argued that the case of Gharan Das was separate from that of the 
other appellants. The conviction of the four appellants was based 
‘matnly on the evidence of an accomplice named Dina Nath. Both 
the courts below had held that the testimony of the accomplice had 
been corroboraged, but it was submitted that the corroboration 
relied upon by the courts below was not upon material particulars. 
It was settled law that the corrop@ration must be upon points prov- 
ing the guilt of the accused. 

Although section 133 of the Indian Evidence Act laid down that 
the conviction was nôt illegal merely because it proceeds. upon the 
uncorroborated testimony of ap accomplice, that section must be 
tead with section 114, Illus. B of that Act. s 

* Reliance was placed on the judgment of Sankaran Nair, J. in 
K.-E. VSWilakanta, 1. L. R, 25 Mad.,*247 at 336. 

Queen v. Jenkins, 1 Cox’s C. C., 177. 

There was no corroboration of the approver's evidence, there 
was only confirmation of the approver’s story in certain incidents, 

"The Judges of the courts below had misdirected themselves, inas; 
much as they have based the conviction upon uncorroborated 
evidente of the approver, which they erroneously thought had been 
corroborated. 

The Lord Chancellor: “Takg your own proposition, Sup- 
posing the, court had said, “ We think thissunconfirmed evidence 
ought to be believed and we convict,” Could we disturb that? 

© Sir Robert Finlo$, submitted that it was a matter of great 
importance that the views taken on that subject by the Chief Court 
e 
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should be argued beforeand réyiewed by their Lordships, egpecially 
as four of the men were under sentence of death, 


The Lord Chancellor said that “this was ewdently a question 
of prirtciple. Their Lordships.were as anxious to listen to coun- 
sel’s arguments as’ he was to argue, more especially as men’s 
lives were at stake, but he was bound to say, speaking for himself, 
that had the learned counsel put a smaller case he would not have 
listened as long. They must never bse sight of the fact that 
their Lordships were not a Court of Criminal Appeal.” ` 


As regards Charan Das, his acquittal ought not to have been, 
set aside by the Chief Court, unless it were shefvn that not merely 
the judgment of the Sessions Judge was open to doubt, but that® 
it was so clearly wrong that its maintenance would amount*to 4 


miscarriage of justice. Reference was made to the following eè 


s s e r 


authorities : 
Q.-E. v. Ghulam Mahomed, Punjab Record, 1897, p. 25, Cr. 


Q.-E. v. Gayadin, I. L. R34 All, p. 148. ° 

Q.-E. v. Goberdhan, I. L. R., 9 All, p. 528 at p. 556, and 

Q.-E. v. Bibhuti Bhusen, I. P. R, 17 Cal, p. 485. 

It was further submitted that the Sessions Judge was right in 
excluding the confession. The Magistrate who recorded the con- 
fession ought to have put sufficient questions in order to have satis- 
fied himsêlf in a reasonable manner that the accused was confes- 
sing voluntarily., What the Magistrate did, did not in reality amodnt 
to a compliance,with the spirit of the statute and the intentibn of 
the legislature. There was great danger in J ndia of the Police putting 
pressure on accused persons to make a confession, and the danger 


was greater when a man purporting to confess practically dictated , 


from a written statement prepared while he was in Police custody 
It was tno much to say, as the learned Sessions Judge pointed out 
‘that the Magistrate cpuld satisfy himself that the accused was con- 
fessing voluntarily by merely observing his demeanour, a The sec- 
tion provided in clear words that the Magistrate ought to satisfy 
himself by putting questions to the accused, 

Apart from the confession’ there was really no evidence on 
which the conviction of Charan Das could stand. : 


The Lord Chancellor observed that ‘it Was obviously within: the 
power of the Court of Appedl to come te the conclusion they gid. 
XH 18 J £ 
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The Cqunsel may argue they were wrong, or they may be right, but 
it was merely a matter of appeal. It was nota case in which 
their Lordships could interfere.” Without calling up, their Lord- 


ships rejected the application of all the appellants, - 
e 





THE STOPPING POINT IN LITIGATION. 


FROM AN ADDRESS DELIVERED BEFORE THE NEW JERSEY 
STATE BAR ASSOCIATION AT ITS LAST ANNUAL MEETING, BY 
MR. GEORGE, W. ALGER, OF'THE NEW YORK BAR. 

One of the mogt serioustefects in our law which makes for 

~ interminable Jitigation, which makes the stopping point of a law 


suit a thing impossible to even surmise, is the cohtinuance of that 


e ancient conflict between the power of the court ‘and the power of 


a > tite jury in jury cases—a conflict which has cost American liti- 


gants. millions of dollare. If we were to attempt to classify 
American theodgies of jury trial, allOf which are supposed to have 
had a common origin in the cofnmon law, we should find the jury 
theories of our American courts divided into three classes: First, 
those in Which the verdict of the jury upon questions of fact, in- 
cluding amount of damages, is final and absolute and over which 
the courts have no control whatever. Second, those in which, as 
in the Federal Courts, thereis a preliminary question far a court 
as to whether the plaintiff or defendant, as the case may be, has 
intreduced sufficient evidence to make not a nominal but an actual 
questioNwf fact. In those courts, if orfe party, for example, has 
produced a little evidence, and the other such a mass of evidence 
in contradiction that a verdict for the weaker party would have to 
be set aside as against the weight of evidence, the court has the 
power to dismiss or direct a verdict for the party whose proof 
preponderates. This rule has worked well in the Federal Courts. 
The first rule, that which turns over the whole question of justice 
on the facts to a lay jury, leaving the power of the court paralyzed 
to prevent miscarriage of justice, has worked badly, though it 
still continuesdn many States, more especially in those of the South 
and West. f ` 

There is, at least, agough logic in the rule which gives the jury 
complete control over questions of fagt. There is also a logic in 

e. 


of 
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the other rule, that of the Federal Courts, which give the court 
a definite standing in the trial of a case by jury, and- which 
enables the Judge to perform a clearly specified function on 
such trials. There is, However, in, the mongrel rule of New 
York neither logic for common sense. It is a rule which to- 
day makes with us for interminable ditigation and prevents, 
at least in theory and too often. in practice, any stopping point 
being reached in jury cases, where the. plaintiff has evidence 
on his side, which, if undisputed, would "be sufficient to warrant 
a verdict in his favour. J cannot ask you to follow all the rami- 
fications of the New York rules. C@értain aspects of them may, 
however, be briefly set forth, Upto about 1901, it was well estab- 
lished in New York that where there is no evidence upon an issue | 
before the jury, or where the weight of the evidence so far prepon- 
derated in favour of one side that a verdict contrary to it would he 
set aside, that it was the duty of the tria, Judge to non-suit or to 
direct the verdict, as the case fight require. Sorgetime in 1901, 
the Court of Appeal suddenly woké up to the. realization that for 
a century or more New York hag been disregarding the require- 
ments of a constitutional right of trial by jury, and repudiating 
a long line of decisions which had been its law for that period. It 
retained, however, the power of review in its appeal courts to re- 
examine the facts ared-set aside verdicts when rendered against “the 
weight of evidence, but it declared thata new trial must be granted — 
before another jucy so that the issue of fact might ultimately be 
determined by the tribunal to which these questions are6nfided. 
Following this decision came the three trial rule, which roughlys 
stated is this: The plaintiff who has a single witness in his favour 
or who testifies alone to facts which uncontradicted,would entitle 
him to a judgment may have a verdict in his case set aside three 
“times and a new trial ordered in each case, but if three juries agree, 
the appellate court must acquiesce in the third verdict, the court 
declaring that unless circumstances are extrfordinary ànd the 
verdict 1s clearly outrageous (whatever that may mean), the court 
is not justified in setting aside*a third verdict upon the same facts. 
This three trial rule was fohowed by another rule which declared 
that the granting of a new trial because the verdict was against the 
weight of evidence is not a mgtter of justice, buta matter of favour 
te the defeated party and is a favour whfth may pot be continutd 


æ 


Ca . 
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ad infihitum, but if the verdict is changed after two or three trials 
before the tribunal which js the arbiter of the facts, then the trial 
Judge or the court must acquiesce in the determination of the body 
in whom the final decision is lodged by the fundamental law. 
Repeated trials due to the effort of the courts to prevent injustice, 
justice considered, however, as a matter of favour and not of right, 
are logical but monstrous corollaries of the original mistake in 
setting aside the old rple and depriving the trial Judge of the power 
which the Federal Judges have exercised since’ the establishment 

of the Federal Judiciary. 
I am dealinge here, not with law in its application to the his; 


æ tory of jurisprudence or to logic, but with law in its application 


sto ethe practical requirements of the community. How can we 
possibly justify to a community the perpetuation of such a 


a system? To tell a layman whoehas been sued, or who is about 


to bring suit where the plaintiffs right to recover is doubtful, the 
exact situatidng which he is bound to confront ifa law suit is 
started would be to teil him “something like this: The claim is 
one apparently which should be sent toa jury. There is enough 
‘ evidence’ which uncontradicted would entitle the plaintiff toa 
recovery. There is so much evidence in opposition to the claim 
thay the preponderance’ of evidence is against him. To advise 
him what will occur in all probahjlity is that the case well be tried 
once, and if he gets a verdict it will be set aside, either by the trial 
court or the appeal court; that a new trial wili be ordered by 
which tm whole matter will be thrashed out again and his second 
*yerdict, if he recover one, willbe again set aside by the Appel- 
late Court; that a tbird trial of the whole matter will then be re- 
quired, and that on an appeal from that verdict itis possible that 
the Appellate Court will let it alone, is to explain to him a system 
which from his stand-point is intolerable and monstrous, and yet’ 
it is a system which has been operating not only in New York but’ 
in many ogher States for years, It is fair to say that the third 
trial rule is not quite so clear with us as it was a few years ago, 
One of our eAppellate Courts hag declared in one case in which 
there had been four trials in this treadmill fashion, that it did not 
make any difference POW many times the jury reached the same 
verdict. It declared : 
° d The jury having no fight to ende the verdict, the judgment 
entered thereon is wrong, and to permit it to stand is, by judicial. 
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decree, to compel one person fo give property to another.* This 
the court has no more right to do than the jury had to render its 
verdict, and todo so would be wrong, and the two wrongs would . 
not make a right. It matters not, therefore, how many times a 
jury may rendera verdict upon this evidence, a judgment based 
thereon cannot be permitted to stand if the court discharges 
its duty.” > 

This new rule is not much more satisfactory than the three 
verdict rule, It practically tells both parties to the litigation that 
the court has no termina! facilities whatever, that the plaintif has 
an interminable right to present the same facts, get the same 
verdict and have it set aside and a new trial ordered, until he or e 
his adversary is exhausted or bankrupts I have in mind now a- 


complicated broker’s case, which had been tried four times, andin e ° 
which the attorney for the pfaintiff. after the last verdict iù hs " , *° 
favour, declared that he had spent an entite vear of his life on this =e 


litigation. The verdict has been set aside and there is a new trial 
coming. Whatever we lawyers may think about such a svstem, 
itis from the stand-point of thé community intolerable and a blot 
on the system of justice. 

I suppose you have been listening to thi story of the errors of 
New ‘York as something which has no application to your éwn 
procedure. Iam not so sure dbout that. While it is with diffi- 
dence that I refer to new trial abuses in New Jersey practice, my 
impression is that the actua] difference between us is rather slight, . 
Your rule, if I understand it, is not logical like the Federal Rule or, 
“the jury, the sole Judge” rule, nor mongrel like New York's f 
rule, but self-contradictory. Your courts declare that the trial »-° i 
Judge should direct a verdict, when any number of verdicts if 


-found otherwise than as ordered would be set aside as without 


substantial evidence eto support it, or when the testimony in E 
the case will not support any other verdict, byt vou immediately 

add: “The trial court cannot direct verdict when &ny material 

facts which the parties have, been permitted to introduce are in 
dispute.” Iam inctined to think that an actual comparison of ` 
cases would indicate that in actual practice our trial and Ap- 

pellate Courts in New York, in disregard™f the theory which I . 
pave been discussing, actually dismiss more flimsy cases thanedo 
your courts of New Jersey. r s 
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I am convinced that the jury;téial system must require modifi- 
cation to continue in America. England, as you know, has abo- 
lished trial by jusy as a matter of right i in all cases, except in the 
‘relatively small cases of libel, slander, “criminal conversation and 
breach of promise of marriage. Having done so, she has then 
empowered her Appellate Courts to render final judgment on 
appeal by correcting the errors of the courts below—a thing which 
is yet impossible in any. American State in jury cases. 

Few. of us wish the jury trial abolished, but to make it a modern 
instrument of justice it requires very great changes, very few of 
which are yet in evidence, We needlessly waste tke time of more 

e citizens calle for jury service than there is any real reason for 
‘doing. We keep a multitade of men sitting arougd doing nothing, 


e but following the Miltonic aphorism that “They also serve who 


` ofly Stand and wait.” We waste their time, not only before they 
are empanelled as jurors, but afterwards as well, with the general 


result that the chass of jurors we most require for the intelligent . 


consideration of our cases are the ones most anxious to escape 
the meshes of an institution, wlfich, as a business proposition 
is a calamitous failure. 

I will finish what I,have to say about the features which make 
for *interminability in trials which pertain to trial courts With two 
brief references to two other defêcts which need remedy. We all 
of us complain of the amount of perjury which new trials seem to 
involve. » It is human nature, though ą rather bad kind of human 
nature, which-seeks to avoid the defects of a ruinous decree by 
changing the evidence on a new trial. What can we do to elimi- 


** nate this changing of evidence, assuming, as we may, that most 
. 


new trials cannot be entirely avoided? Why isit not possible to 
make, some provision by which the testimony of the preceding 
trial: must be tead as given on the first trial, and not permit the 
plaintiff * of the d®fendant to vary that “testimony, but re- 
quite the party ifhe has additional testimony to add it to the 
previous: recoyi? The original witnesses can be subpoenaed and 
produced so that the jury can see them, and &ny additional testi- 
mony they may be permitted to give should be subject to the rigid 
control of the*court, sofhat the process of beating a judgment on 


appeal by false tegttmony ey a new trial can be avoided. Of course, 


we all realize the desirability of having witnesses examined in , 
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open court before the-juiry, as the best method of having the jury 
determine their credibility by seeing how they behave on the stand. 
It is more ‘important, however, to prewent the party on the new 

trial from changing his casee The benefit which ‘would be retain- 
ed by requiring the etestimony to bë read in the presence of the 
witnesses and of the jury without its being doctored to meet the 
exigencies of an Appellate Court decision would more than offset 
the importance of having those same witnesses go on the witness 
stand and be subjected to a further examinatton of the same facts. 
Something of this sort I think could be done without violating the 
constitutional right of trial by jury. df it cannot be done, other 
methods of relict must be sought. 


A further change which would be helpful Ja. I think, hea. 
rule which would require in every case where either party desired 
a trial by jury to make them ask for it, and, instead of putting aW + 
the cases in which the right to jury trial exists on the jury calendar, 
and put only those cases in which the right is demanded by the 
parties, There are a great many cages in which trial by jury exists 
as a matter of right, but in whigha jury is not really wanted by 
either party. They take the jury. as a matter of sheér inertia, - 
The case goes on inthe ordinary way on the jury calendar when 
it could pe better.tried by a Judge without a jury. This inertia 
would be lgrgely overcome and we would have a larger percentage 
of our complicated cases tried by Judges if the jury trial was not a 
mere matter of course, but was something which the parties had to 
affirmatively demand and Mm the absence of such a demand the 


case would take its course for trial without a jury. 


I have been dealing thus far with ‘jury trials, because they e 
constitute our most serious problem. In equity cases, speaking 
generally, the law is just as bad as the courts make it and no worse, 
„Qur courts have generflly in equity cases had broad powers, subject 
to few constitutional limitations, and if they fai to do justice in 
equity cases, the greater part of the blame is on the courts them- 
Selves, The jury problem is one on which the courts are, handi- 
capped by constitutional limitations. I have made my criticism of 
the existing method of jury trials, not because Iam an opponent 
to the jury system, but because it seems to mM that itis -unneces- 
sarily working badly and that something should +e done to obviate 

: A . ; 
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defects over which the court haye not’ tle same power that thev 
have over their own special branch of the law,—the equity case. 


. ee ee 


(e 


MASTER AND SERVANT—ÅSSAULT ON CUSTOMER— LIABILITY. 
, 


A merchant is held not liable in Matsuda v. Hammond, 51 L. 
R. A. (N. S.), 920, for the act of his general manager authorized to 
collect ‘for goods sajdy or settle for goods taken wrongfully, in 
assaulting a customer to whom he has gone to collect for goods 
which he claims were taken by the customer, contrary to the 
contention of thé latter, unless he ratifies the actor retained the 
manager in® his employ with knowledge that he was likely to 
commit it—CAicago Legal News, > 
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False imprisonment —Miner m coal mine—Refusal to work—Re- 
Jusalof employer to afford facilities for leaving the mine. 
Hard », Weardale Steel Coal and Coke Company Limited, (1915) A. €., 67. 
This was an interesting case. The plaintiff was a workman 
employed in. acoal*mine. His duty was to work there, for seven 


- hours a day. He went down the mine one day, refused to work, 


and demanded to be taken upat once. His demand was not 
complied with for twenty minutes, and he wase detained in the 
mine against his will. He brought th present action for damages 
for false imprisonment. The House of Lords held that no action 
lay, and the maxim volenti non fit injuria applied. The man 
voluntarily went down the mine on the clear understanding that 


whe would only be entitled to come up after working for the stipu- 


lated time. The basis of the tort complained of was a contract 
subsisting between the parties and their rights rater se were govern- 
ed by "that contract. The employers were under no contractual 
obligation to take him up at any time he liked, though they could 
do so*without interfering with the regular working of the pit, 
There was no general invasion of freedom, no actionable wrong at 
all. Itis not false injprisonment to hold a man to the conditions 
he has accented when he goes dowg amine, or on a pier. See 


Robinson v, Balmain NelotRerry Co. (1910) A.C, 295,P.C. >» 


$ * 
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Contract—Distinction between Penalty and Liguidated Damages. 
Dunlop Pneumatic Tyre Company Limited v, New Garage and Motor Company Ltd., 
(1915) A. O., 79, ° i 

Section 74 of the Indian *Contract Act has practically done 
away with the. distinction between penalty and liquidated damages. 
But the question is still one of great impdrtance in England. The 
present case will undoubtedly rank as a leading case upon the 
subject. All the cases have been reviewed, and definite auythorita- 
tive propositions haye been laid down, The Aian of Lord Watson 
in Lord Elphinstone v. Monkland Iron and Coal Co, (11 App. Co. 
332) that when “a single lump sum%s made payable by way of 
compensation on the occurrence of one or more or gil of several . 
events, some of which may occasion serigus and others but trifling . 
damage” it is to Be regarded as penalty, has been held to be too 


wide. The circumstances only raise a presumption to that effeat - 


and no more. On the other hand when ip such a case the damage 
is the same 2 ind for every possible breach and, is: incapable of 
being precisely ascertained, the sfipulated sum, provided it be a 
fair pre-estimate of the probable gamage and not unconscionable 
will be regarded as liquidated damages and not as pen‘ulty, and 
will be enforced as such. In the case under notice, the plaintiffs 
were extensive manufacturers of moter tyres etc. and the defendants 
were retailesellers. Fhe defendagts bought the goods from the 
plaintiffs at a discount and in consideration thereof entered inte 
an agreement called the “ Price Maintenance Agreement ” agreaing 
inter alta not to sell the plàintiff’s goods below their published 


prices, and to pay the sum of Z 5 for each and every tyre, cover ° 


or- tube sold or offered in the breach of this agreement, as and by 
way of liquidated damages, and not as a penalty.” efeld, by the 
House of Lords,-thar the stipulated sum was liquidated damages. , 


— 


Wiil—No ambiguity in description of beneficiars— Whether extrin- 
sic evidence admissible. oe 

The National Society for the Preventiqn of Cruelty to Children », The Scottish Na- 
tional Soclety for the Prevention of Cruelty to Children, (1915) "A, C., 207. 
This iz an extreme illustration of the rule embodied in section 

a4 of the Indian Endee: Act. A ScotsMan who had lived ‘all 

hjs life in Scotland, by a wilf made in,Scottiste “form, bequeathed 
xm 19 J 
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a legacy “to the National Societys for the ‘Prevention of Cruelty 
to Children.” The legacy was claimed by the society of that name 
and also by the “Scottish*"National Society for the Prevention of 
Cruelty to Children.” All the interests of the testator were Scottish, 
the legacy was claced in the midst of a series of legacies to Scottish 
Charities, and the Scottislt Societv had recently “heen brought to 
the notice ofthe testator, The National Society for the Preven- 
tion of Cruelty to Children had its head office in London and did 
not actively operate ‘in’ Scotland, and there „was no evidence 
that it was known to the testator; nevertheless it was held by the 
House of Lords unanimously, that the National Society of London 


A iene - 
evas entitled tg the legacy. If the language of the will is precise 


and glear and applies exactly to existing circumstances, extrinsic 


e evidence is inadmissiole to show that it was réaily intended to 
«mean.something else than what agpears on the ordinary natural 


meaning of the words used. Extrinsic evidence is admissible in 
case of ambiguity., But you must fend your ambiguity first and 
should not introduce it by the emoloyment of extrinsic evidence. 

“The accurate use of aname,in a will creates a strong pre- 
sumption Against any rival who is not the possessor of the name 
mentioned in the will. It is a very strong presumption and which 
cannot be overcome except in exceptional circumstances, per Ear) 


Loreburn.” è 
e ® 





Ld 
e : 
Section 499, Penal Code—Criminal defamation, what constitutes. 
. Emperor v. Anand Rao Balkrishna, [1915] 17 Bom. L. R., 82. 


We are unable to -agree with Davar, J. in his construction of 
explanation (4) to section 499 of the Indian Penal Code. In 
order to prove an offence under section 499, it is necessary for 
the prosecution, in the opinion of Davar, J. to make out by evi- 
dence that the alleged defamatory statement has i fact lowered 
the complainant in the estimation of any person. We think this 
goes too far, and exceeds the requirements of the section, The 
intent of the agcused in making the*eimputation is the crucial ele- ` 
ment of the offence, and not whethes the accused has actualiy 
succeeded in “ filching the character” ofthe complainant, Other- 
wise the highér the man’s character thg greater the inducement to 
evibminded persons to defame him with impunity, The law wase 


. 
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probably correctly stated in Queen Empress x. McCarthy, {188719 
All, 420,,by Straight, J. where he said that “explanation 4 of 
section 499 of the Penal Code does not apply where the words 
used and forming the Balis of a charge are per se defamatory ; 
though when the m@aning of words spoken or written is doubtful, 
and evidence is necessary to determing the effects of such words 
and whether. they are caiculated to harm a person’s reputation, it 
is possible that the principle enunciatéd in the explanation might 
and would with propriety be applied.” Similarly so far back as 
1874 it was held by Turner, J. that “to sustain a charge of de- 
_famation it is Qot necessary to prove fhat the cgmplainant actually 
suffered directly or indirectly from the scandalous imputation, 


alleged ; it is sufficient to show that, the accused intendel or 


knew, or had reason to believe that inipurarion made by him . 


would harm the reputation of we complainant.” Queen v, Thakur. 
Dass, 6 N. W. P., H. C. R., 86. It is ngcessary to remember that 
section 499 does away with the distinction recognized between 
libel and slander in the Civil Law, Siander‘to be actionable 
must be accompanied with damage, barring a few exceptional 
cases, So arguments drawn from the Civil Law relating to 
actionable slander on a question of the proper construction of 
section 499 are likely to be misleading. dn spite of the adverse 
criticism, of Davar J., we think that the case of Gobind Pershad 
Pandey v. Garth, (1900). 28.Cal, 63, was correctly decided. See 
further Makung Ram v. Emperor, (1909) 6 A. L. J. R, 472. We 
may add that Htaton, J. dad not agree with Davar, J. s 


“Natural guardian —Whether can apply un ler section 25 of the 
. Guardians and Wards det. 


Dayabhai v. Bai Parvati, |1915] 17 Bom. L. R., 832. 
Can a natural guardian appiy under section 25 of the Guardians 


and Wards Act, for, an order for the return of the minor-to his 
custody? The Bombay High Court (Heaton and Shah, JJ. ») hold he 
can; and we think rightly. A sharp distinction is, as, is pointed 
out by the learned Judges, drawn throughout the Act between | 
natural guardians, apd guardians appointed or detlared® by the 
court, Section 25 provide’ a summary remedy and it does not in 
any Way appear that it was*meant only for ghe benefit of guardians 
appointed by the court, To tle same effect see Sham "Lal v, aah 


[i904] 26 All, 594 at p59 0 
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Transfer of Property Act, section 5y—A greement to reconvey by pur- 
chaser-— Whether a good defence tn a suit for possession, 
e 


Timangdwda v. Benepgowda, [1919] ,17 Bom. L, R., 335, 

An important question was raised in this case. The plaintiff 
purchased a house from the defendant under a registered sale-deed, 
but the possession of the house remained with the defendant. The 
plaintiff had agreed to reconvey the house to the defendant on pay- 
ment of Rs. 400, The'plaintiff sued to recover possession of the 
house under the sale-deed. The defendant pleaded the contract of 
reconveyancé and alleged payment of the price FR upon. Pay- 
ment was not proved, but the lower court held the laintiff entitled 


“to recover possession only if defendant failed to pay him Rs. 400 


within a certain period. On appeal, Batchelor, J? held that section 


. 54 of the Transfer of Property Act,,1882, did not permit the agree- 


ment of reconveyance to be pleaded in bar of the plaintiff's present 
right to recover possession of the howse under his purchase. The 
decision is professedly base@d upon the ruling of the Full 
Bench of the Madras High Coyrtin Kurri Veeraredadiv. Kurt 
Bapireddie [1904] 29 Mad., 336. In that case a person who had 
agreed to sell his property tothe defendant, and had received the 
price from the purchaser and put -him into possession, but had 
failed ‘to execute-a registered sale- deed, was allowed tq take ad- 


` vantage of his own-fraud and succeeded in.an action fer ejectment 


against the purchaser. The Full Bench held fat -a:registered 

sale-deed was absolutely essential to:pass any titl€in the property, | 
and a mere contract, not creating ‘any interest in or charge on the 
property, could not be successfully set up indefence. There was 
even then a considerable body of authority against the view taken 
by the Full Berich, See for example Begam v. Mohammad Yakub, 
16 All, 344, F.B, and a dictum of their ‘Lordships of the Privy 
Connel in Temcuidiadian v. Periya Dorasamt, [1900] 28 I. A., 46, 
tothe contrary had ‘ be explained away by the Full Bench asan 
obiter. The authority of the Madras case seems now to be very 


much shaken, if it i is not virtually ovesruled, by the recent impor- 
tant pronouncement ofthe Privy Councjl in Mokammad Musa v. 

Aghore Kumar Ganguli, [1915] 13 A. L. J. R, 229. Their Lordships 
hold’ that the doctrine, Known in England as the doctrine of Part— 
Performance, applies in Indig as it does in England, and they cite. 


e 
. 
e 
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with approval the leading. English case of Maddison v. Atderson, 
( which was cited before but not followed by the Madras Full 
Bench). The rule there laid down is that where a parol contract 
has been in part “ carried’ into execution” it will be binding on the 
/parties, and carried into further execution as such in equity. Accor- 
dingly a parol agreement between the mortgagor and the mortgagee 
that the equity of redemption in a part of the mortgaged property 
should be deemed to be extinguished, haying been acted upon, 
was upheld thougir no conveyance as contemplated by the parties 


was ever executed. j 
e . 


š . ~ d 





i ° 
Mitakshara—Partition— Grand-inother—Her right to share, 
e 


Vithal v. Prahlad, (1915) 17 Bom. L. R., 361. è 


We are not sure whether this case will be followed in theŝe ` 5 
Provinces. The question was whether in a family governed by 
the Mitakshara, on a partition of joint family property among 
grandsons, the step-grand-mother was entitled toa share. Their 
Lordships (Heaton and Shab, JJ.) held that she was. The right of 
the grandmother is expressly recognized only in a solitary text 
attributed to Vyas. Neither Yajnavalkya nor Vijnaneshwara 
mentior her. They are wholly silent upomthe point, Viramttro- 
_daya qudétes the text of Vyas on the question of the right of the 
step-mother to share; but says nothing as to the right of the 
grand-mother, ner does any other Commentator recognized as an 
authority in the Benares School. Wid Kantha in Vyavhara Mayukha, 
on the other hand, gives effect to the text of Vyas and does give 


the grand-mother a share. Their Lordships were much influenced « .” 


in their decision by the desire to bring the MitakShara and the 
. Mayukha into’ harmony with each other as far as possible, ant 
they thought that on this point the Yajnavalkya Smriti may well 
be supplemented by. the Vyas Smriti. The question was argued 
but not decided in Sheo Narain v, Janki Parshad, (1ft2) 34 All., 
505, F. B. where the grand-mother was not held entitled tga share 
on a partition between her son and his sons. Strictly speaking the 
text of Vyas would even cover that case but the Full Bench went 
entirely upon the construction of and the heme of*partition laid 
down in the Mitakshara. Tie CalcuttasHigh Gourt has held-i a 
, few cases in favour of the grand-mother but there again the ques- 
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tion would appear to have been considered in the light of the 
Dayabhaga which expressly recognizes the right gf the grand- 
mother, see Purna Chandra Chakravarti v. Sarojini Debi, 31 Cal, 

E, i e??? 

1065. On principle the mpther and the grand-mother seem to 
stand on the same footing. Both are enthled, to maintenance, 
both are possible heirs. "The mother gets a share in lieu of main- 


tenance, why should not the grand-mother? 


Cheating —Jurisdiction. 
Emperor A Jamna Da9 Vasanji, [1915] 17 Bom. L. R., 889, 


Though yery near the line we think this case was rightly 
.degided. The accused agreed to sell tins of clean ground- nut oil 
to -the complainant. The tins were despatched from Salim to 
. Qhulia where the complainant resiged. The accused gave intima- 
tion of the despatch to the complainant and asked for payment of 
the price at -Bombay and the complainant thereupon instructed 
his Bombay firm to honour thé Hundi of the accused which was 
done. The oil was afterwards fouad not to be clean but mixed oil. 
The com#lainant preferred a charge of cheating against the accused 
at Dhulia. Held, on an objection as to jurisdiction, that Dhulia 
Court was competent” to take cognizance of the offence inasmuch 
as deception, which was a material ingredient of the effence of 
cheating, had been practised at Dhulia, and the complainant had, 
induged by that deception, directed payment of money from Dhulia, 
The case is covered by Illustration? (c) and (h) to section 415, 


indian Penal Code. 
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MINHAJ-ET TALIBIN, À eMANUAL OF MUHÅMMEDAN LAW 
ACCORDING TO THE $CHOOL OF SHAFIE by En Nawawi, Translat- 
ed into English from the French Edition of L. W. C. Van Den 
Berg by E. C. Howard, Late District Judge, Singapore, London 
W. Thacker & Co., Calcutta and Simla, Thacker, Spink and Co., 
1914. , se 5 

The Shafeite School of Sunni Mohammedans is not unknown in 
India. The Mohammedans of the South-West Coast of India have 
always been th adherents of this School. And we are told on 





high authority that the doctrines of Shafi have lately made much 


a . . 0 d r E 
progress among Stinni Mohammedans in other parts of India and 


that his followers are now to be found among all ranks of society, 
We therefore welcome this English Translation of the ‘Minhaj-et 
Talibin’ (Guide of the Earnest Enquirers) by En Nawawi, a lead- 
ing authority on the Shafi Law. {tis based upon the French 
version of the same work published by Van Den Berg in 1882 
under the authority of the Dutch Government for the ase of its 
officials in the Dutch India. The French Version, we are informed 
by Mr. Howard, was a paraphrase of the original Minhaj-et-Talibin, 
as well as its two pripcipal sixteenth century commentaries the 
Tohfat-el-mohtaj and the Nihayat-el-mohtaj. We have read the 
book with great iftterest. It furnishes a complete survey of the 
whole field of hunfan activity as made by Mohammedan lawyers of 
great eminence. Iris true that religion and law are somewhat 
mixed together. But we have excellent and informing Chapters 
on Substantive Civil and Criminal Laws as well as the constitution 
of courts and their procedure, The points of difference between 
the Hanafis and the Shafis are small and comparatively unimport- 
ant, and a study of thi§ work cannot fail to be useful even to those 
lawyers who have to deal solely with the doctwines of the Hanafi 
School. To a student of comparative jurisprudence’ it will of 
course be invaluable, Of the merits of the translation we have 
little to say. Of its dccuracqy, we have no doubt. Of its lucidity, 
perspicuity, eminent agreeableness, we tan speak from personal 
knowledge. We cordially commend this publication tô all lawyers 
apd students interested in Mohammedas*jurisprugence, .. 
e 
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THE Law OF LIMITATION, BEING - “AN EXHAUSTIVE AND 
CRITICAL COMMENTARY ON THE INDIAN LIMITATION ACT. 1998, 
WITH FULL REFERENCES TO INDIAN AND ENGLISH’ AUTHOR- 
ITIES, By K. J. Rustomji, Bar-at-Law , Butterworth & Co., Cal 
cutta, 1915. Price Rs. 12. ° , ‘ 7 

We congratulate Mr. Rustomji on this excelfent commentary 
on the Indian Limitation Act. It is all what a good commentary on 
such a subject ought to be. „It is of reasonable size, well-arranged, 
exhaustive without being diffuse. Cases have not merely been 
collected together but have also been critically examined. The 
author has drawn largely upen English authorities and text books, 
and always, as far*as we could see, with great distrimination and 


"evident advantage to thẹ subject matter in hand. English authorities 


though useful for purposes‘of illustration, are not akways safe guides 
„0n points of Limitation arising under the Indian Act, and we are 
"glad that Mr. Rustomji has taken great pains to clearly delineate 
points of difference between the Knglish and the Indian Law. 
Notes to Article$ 142, 144 and «182 are exceptionally good. We 
would suggest that Notes to Ariticle 120 should be sub-divided 
under separate headings to a larger extent. It is needless to say 
that cases have been taken from all reports, whether official or 


non-official. We have tested the book at several places and have 


always found the decisions accurately summarized and, the law 
well stated. On the whole we think it is a piece of solid work and 
we recommend it to the profession for every-day {se in the court 
and in the library. The get-up is neat and good‘and the price by 


mo means excessive. 
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SATISH CHANDRA BANERJI. 


The head that conceived the idea of this Journal and the hand-that & 
$ controlled it during the last eleven years are no more. No longer will a i 
i it be the privilege of this Journal to bear on its title-page the honoured’ J 
Al name of Satish Chandra Banerji. On his sorrowing colleagues has fallen 
@ the painful duty of recording the *short but crowded story of his life. 
a And what a life it was | Meteoric in’ its brilliance, beneficient in its 
i activities, high souled in its purpose, wee from all taint of self and dedicat- 
MI ed to the best interests of his country it has suddenly closed before 
Mm even it reached the 44th year. Jt has closed amidst the sorrow of his 
Æ professional .brothren, of his loving countrymen, of his discongolate 
children, widotv and brother, and an aged mother to whom alas | in the 
N memorable words which Burke used on a similar cccasion, he is now ® in 
m the place of ancestor§” .. 
; To write of Satish Chandra Banerji, is not to write merely of a 
distinguished lawyer. He was so much more than a Jawyer. The shock 
H is too fresh in its intensity and yet the present writer considers it his, 
S pious duty to present Satish Chandra Banerji as he knew him. 


H „Satish Chander Banerji was born in 1871 at Agra, where his father, the 
k late Babu Abinash Chandsa Banerji, was a Munsif. He had arich inheri- 
Bl tance of talents and character from his father. There are still many 
fa amongst us who remember Babu Abinash Chandra Banerji* He rose to be 
Ba Subordinate Judge and towards the end of his life a Judge of the Small 
4 Cause Court at Agra 4 was, at that time, understood to be marked out 
H -for higher judicial hondurs when, almost at the age at which his m&e 
i distinguished son died, he passed away in 1892. Satish Chandra Banerji 
a had then just finished his academic career, And it was certainly the most 
r brilliant career that any contemporary Indian in these Provinces has had, 


Bo In his school days he was saiat sometime at Allahabad and i itis s interesting 





SATISH CHANDRA BANERJI 


to note that he was one of.the pupils of tne Hon’ble Pandit Madan 
Mohan Malaviya who was then a school master. It was, however, when his 
father was transferred to Aligarh and he was put in the M. A. O. College 
that he laid the foundatiog of that intellectual graatness which in later 
years made him first among equals. The M. A. O. College at that time 
was particularly lucky in the brilliant combination of its professors. 
Theodore “Beck was the *Principal of the College and there were men 
like Sir Theodore Morrison, Profs. Wallace, Theodore Arnold, and 
the distinguished Shakesperean Prof. Raleigh now at Oxford. Satish 
Chandra Banerji, alWays spoke affectionately of these’ great men, but of z 
none more than of Prof. Wallace from whom he imbibed his love of Eng- | 
lish Literature and of Theđdore Arnold who inspired him in his pursuit 
“of philosophical studies. While yet in the First Arts, his interests became 
varied and he travelled far beyond the limits prescribed for First 
Arts students. „He, however, failed to achieve any great distinction 
in his University Examinatiog mainly because he was not par- 
ticularly attracted towards Mathematics. While he was reading 
for his B. A his father was transferred to Agra and he joined the Agra 
College. The Agra College at that time was presided over by a 
Scotchman who though self-taught was a man of profound learning in 
philosophy. Principal Thomson was a shrewd judge of hufnan nature 
and, Satish had been barely a few mônths under him at the “Agra College 
when he discovered that he had got under him a ‘pupil of uncommon 
intellectual keenness whose whole bent of mind was philosophic. His 
ingerest in Satish became personal, he encouraged him in philosophic $ 
studies, the College library and the Principal’s own which was one of the W 
finest collections: were at Satish’s disposal and no one made better use 
of his opportunities than he did. In later years, the old Principal often {ff 
spoke to the present writer of pleasant duels between himself and his 
favourite pupil, for while the Principal was moré of a realist, Satish with 

the Hindu blood in‘ kis veins was even in those days an out-and-out 
idealist. Not “only did he enjoy the affection of the Principal but he 
was equally loved by another Professos, Mr. Andrews. Mr. Andrews who § 
wasya distinguished Cambridge scholar, had nigde a special study of į; 
Eyfeebethan Literature and the Mid- Victorian potts, His knowledge of A 
modern European Histfy and especially ol the French Revolution was $ 
supefb,ʻand these were the sifbjects which were assigned to him in ghe 
“College. Satish soon came unter his spell also and his intimate friends 
knew that a study of hakespeare and of some aoe English poets 
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e . i 
such as Milton among the ancients and Shelly, Keats, Tennyson, Brown- § 


ing and Swinburne among the moderns was the master-passion of 
his intellectual life. Of Shakespeare he was a devoted student, and 
perhaps there is ‘not another Indian to-day who knew his Shakespeare’ 
more thoroughly than Satish did. Many years ago, he had a learned 
discussion by correspondence with Professor Dowden, as he then was, 
about some views of Gervinus on Shakespeare as a moralist and Professor 
Dowden wrote to him from England a highly ‘appreciative fetter, accept- 
ing many of the suggestions made by him. The splendid collection 
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of Shakespearean literature that he has “left behind him would do credit A 


tå any College library i in India. He sat for his B. A, in 1890 both, in 
Allahabad and Calcutta and in both the Universities he took a first class 
first with honours in English Literature. Shortl y after, while yet working 
for his M. A. he brought out an edition of Tennyson’s Princess with a 
most learned introduction, It was received with a chorus of praise. Mr? 
Andrews was naturally proud of his pupil and for once,he relented in his 


again both in Calcutta and Allahabad. He was again the first man of his 
year in both the Universities. So highly distinguished was*his academic 
career that when, shortly after Lord Lansdown paid a visit tothe Agra | 
College, His Excellency, who was then the Chanceller of the Calcutta 
University, mentioned Satish in hig speech at the Coll ege in terms of great 


h 
i 


commendatior, Another book by him followed and this time it wassa phi- iy 


losophical treatisa’ He brought out an edition of some of the dialogues of 
Berkley and his critical introtluction to the book reviewing as it did the 
history and progress of English idealism, at once, attracted attentioh, A 


few years later Professor Fraser,an acknowledged authority on Berkley,« 
e 


wrote to him warmly congratulating him on his work and saying that 
outside England he looked upon him as a great authority on Begkley. 
The death of his father in 1892 caused a brief interruption in his resi- 


at 

Ki 

t 
"a 


i 


AL 
Ei 


dence in these provinces. He went to Calcutta, was offered and accept- ti 


ed a professorship in the Hugli College. While’in Bengal, "he won the 
blue ribbon of Indian studentship—the Premchand Raichand Scholar- 
ship which brought him a prize*of Rs. 8000. As a thesis fot this Schol- 
arship, he wrote a nok on ‘the Sankhya Philosophy which N. 
the notice of that great savant, Professor Max Müller who in, a kter 
work of his complimented hime highly for his interpretation of Hindu 
thiught. The Education Departmenț sthough sitited toa man “of his 
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tastes-and temparament oered pet little prospect and he Suren his ij 
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attention to law. He attended Sir Frederick Pollock’s Tagore Lectures 
on the law of Fraud, _Misrepresentaion and Mistake. He’ sat for the 
examination, was easy first, but was held disqualified for the University 
gold medal, owing to a shortage in his attendanceg So impressed, how- 
ever, was Sir Frederick with bis ability that he himself gave him a special 
prize. In 1894, he sat for his LL. B. at Allahabad and passed the ex- 
amination. For a few months he worked as Mr. Syed Mahmood’s junior 
at Lucknow and Aligarh and finally he started his practice at Allahabad 
in 1896. After afew month’s practice in the District Court, he was al- 
lowed by Chief Justice, Sir John Edge, to practice in the High Court. The 
first four years of his practice were the usual years of waiting, But durirfg 
that interval he laid the foundation of that professional distinction which 
followed soon after. He made a thorough and deép study of Law— 
English and Indian —and passed his Honours-in-Law in 1900, Next year 
fe took his degree of Doctor qf Laws. His reputation was meanwhile 
growing. In 190I-he got his chance. Hea was engaged by a party in the 
Landhaura case which was then being tried in Saharanpur. He conducted 
it with such skill and ability that he camg to be taken out frequently in the 
western distritts in those years. By 1905, he had built up a large second 
appeal practice and was being engaged as a junior in many First Appeals 
In 1905 he was enrolled as an advocate and within another two years 
he came to the front. During the last eight years his pra¢tice in the 
High Court, grew by leaps and bounds and he was frequently engaged to 
lead in keavy and difficult cases, in Oudh and the "Province of Agra. 
In 1906 another distinction followed. He was appointed Tagore Law Pro- 


$] e fessér and his lectures on the Law of Specific Relief which appeared in 
| gine form of a book in 1909, arenow looked upon asa standard work on the 


sain 


subject i in this coyntry. In the midst of his busy professional life, he 
managed to find time to keep up his legal studies and during the last 
five years: he made an extensive study of works on jurisprudence written 
by continental and American writers. Asa student of Law, he held a 
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unique place ‘among his €ompeers. His mastery of juristic principles, his 
unsurpassed command over English and Indian case-law, his fair adova- 
cacy, his irfordinate capacity for hard Work and his high character won 
for hjfn the confidence and respect of Judges, coNgagues and clients in 
cy aa measure. If only the fates bed spared him, there was no 
higher professional honour which was not, within his reach. 

We have said that Satish Chandra Banerji was not a mere lawyer. 
His was a life of pened 2 interests and many- puded activities. He was a 
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frequent contributor to newspapers and magazines and some of his best 
articles on’ literary, philosophical and degal subjects appeared in the 
Hindustan Reveiw, the Modern Review the Léader and this Journal. 
Only a few months ago he wrote an article in a local monthly magazine 
on Greek Tragedy which he had been studying for the last two years, 


He took an active part in the public life of these Provinces and his, 


influence was of the most wholesomt and elevating character. His 
country never made any call on his high talents or open ‘purse to which 
he did not willingly and generously respond. Indeed his intimate friends 


5 alone knew how generous he was. Sich high gharacter and unalloyed 
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partriotism could not go without recognition, He presided oyer a 
session of the Provincial Conference apd a session of the Jndustrial 
Conference. Not only did he fill a large and honourable space in the 
public life of the Province but he also enjoyed the affection of his 
countrymen such as falls to the lot of few public men. A new chapter ‘of 
usefulness in his public life hfd just opened. He was elected only last 
month to the Legislative Council asa representative of the Allahabad 
University of which he had Been a Fellow for many years and his 
countrymen had hoped that he would be a tower of strength to them 
in that assembly. But Fates have willed otherwise. His last appear- 
ance before the public was on the afternoon of the 30th of May when 
he spoke’ at the special Proviwcial Conference held at the Mayo Hall. 
On the ist of Juge he argued his last case before Mr. Justice Banerji 
and Mr, Justic’, Rafique and then he told the present writer that he 
was leaving within two or three days for Naini Tal. Before even many 
of his friends knew that he was seriously ill he passed away peaéefully 
at his residence on the morning of the 8th of June. ° 


ee 

If such was his career as a scholar, advocaté and public man, he 
was even greater in private life. Spotlessly pure, ofa meek and gentle 
disposition, ever ready to help the needy, with deep religious convic- 
tions, with unbounded courtesy for friends ang strangers, a loyal friend 
and colleague, he was above everything else a gentleman. Such is the 
man whom we mourn to-day jn common with his bereaved family, But 
though dead, his premory, will live long, and his example will inspire the 
rising generation df his countrymen as that of a life of noble \pursuit, 
high purpose, and great moral force. < . : 
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REFERENCE IN THE HIGH COURT. 


The news of the death of the Hon. Dr, Satish Chandra Banerji was 
-teceived with profound grief at the High Court. When Mr. Justice Tud- 
ball, who was the senior Most Judye present, took, his seat the 

° ' 


Hon. Dr. Sundar Lal, 


“on behalf of the Vakils’ Associagion, referred to the melancholy event 


in the following terms :— « 


My Lord : Before your Lordship begins the puis of the day I 
have to make a most melancholy announcement to- day namely, of the 
death of one of ouy most distinguished colleagues at the Bar, Dr, Satish 
Chandra.Banerji. After a very short illness, of which many of us had 
hardly any information, he died this morning, Dr. Satish Chandra 
Banerji was one of the most distinguished graduates of the Allahabad 
University and also of the Caleutta University. Hewas one of those 
who obtained one’ qf the highest prizes for scholarship, namely, the 
Premchand Roychand Scholarship, * which is only awarded to students 
who have distinguished themselves in aey departments of learning. He 
joined the Bar ‘of this Hon. Court some years ago and he was the first 
Doctor of Laws of the Allahabad University and was enrolled as an 
advocate of this Honourable Court soon after. His careerin the Bar 
-has been a most distinguished one. ¢His activitfes have b&en many- 
sided. * The Allahabad Law Journal, which has been reporting the cases 
of this Ceurt for sometime now, owes its foundation ão him. It was 
only the other day that he was elected to represent the University in 
the Legislative Council. He was a man of great distinction both in 
acholarship and in law. He died in the very prime of life—in the very 
promise of manhood, and by his death our profession has sustained a 
very hgavy loss. It is not possible for me on this occasion to say more , 
than the few words I have been able to give expresgion to. 

. Mr. W. K. Porter, 


. @ 
barrister-at-law, then addressed his Lordship on behalf of himself and 


the Bar. Hé said* My Lord,—It is my misfortune to be the senior 
membg of the Bar here this morning. I can add n Ahing to what my 
learnd friend Dr. Sundar Lal has said, but I*am sure that all members 
* of the Bar and of the profession here have heard with extreme regret 
he melancholy news of the death ef Dr. Satish Chandra Banerji. ° 
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Hon, Mr. Justice Tudball 


replied as ‘follows ; Dr. Sundar Lal ànd Mr. Pofter,—It was with 
extreme regret that I heard the very sad news this morning. Mr. Justice 
Banerji wrote to meglso, Dr. Satish Chandra Banerji will be missed 
by many of us. We respected him not nly for his great abilities as a 
lawyer and as a scholar but also for his exceedingly good nature which , 
showed itself in many ways. He will*be missed by every one of us, 
and his absence ‘will be a great gap which ‘will take cortsiderable time 
to fill. 


I think in view of this melancholy event the work of the Court ought 
to be closed for the rest of the day: also, because I am sure many of 
you will be wishing to attend the funeral, ° 


Vakils’ Association’ 8 Sorrow. . 


The High Court Vakil’s EEE passed the e following resolů- 


tion :— ° 
a 


This Association places on record its deep sense of sorrow at the 
sudden and premature death ofe the -Hon. “Dr. Satish Chandra Barneji 
which melancholy event took place this morning Dr. Satish Chandra 
Banerji was one of the most distinguished members of the Association, 
highly respected for his great attainments as a scholar and a lawyer and 
universally admired for his kind ard gentle disposition. This Association 
feels that in his untimely death it has sustained a severe and irreparable 
loss and offers tg the family of the deceased its sincere condolence and 
heart-felt sympathy at theif great bereavement. x 


The Leader writes about him as below :— 7° 


Greater, much greater than the scholar, the lawyer, the patriot, 
* was the man. In good-heartedness and large-heartedness there were 
few who equalled hinf, by none was he excelled. His benefactions to 
noble causes were numerous as they were generous ; more*than the gifts 
was the spirit in which they were made. We do nôt’ exaggerate, we 
write of what we know and otkers know, when we say that not once in 


all these years was negative answer ever received by-any who 
sought him for the’support of a good cause. Gentle as a child, peent 


and guiltless, scrupulously Lonouratle in every affair of life; saintly in ẹ 


character ; always anxious to*oblige, to, wefriend, to help ; he was a man 


„loved by all, respected by all, with Aò enemy; one whose friendsbip® 
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was a privilefe, whose place in the heart$ of men cannot be filled and 
will remain vacant as a painful geminder of better days gone now, all 
too soon, not to return.* If an honest man is the perfect handiwork of 
God, there was such a flawless production of our Maker in Satish 
Chandra Banerji. In the beautiful words of the Laufeate who succeeded 
him ‘ who uttered ‘nothing base’, whatever record leap to light he never 
Shall be shamed ’—not our Satish. . ` : 
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MORTGAGES OF MOVEABLE PROPERTY, 
lI. . 


RIGHT OF SUBSEQUENT INCUMBRANCERS AND PURCHASERS, 


In this chapter, it is proposed to consider the rights of subse? 


quent purchasers and mortgagees of moveable property which is e 


subject to a prior mortgage. ° 


The case of a purchaser or-a mortgagee with notice of the prior 
charge presents no difficulty. It is well settled that where pur- 
chasers or mortgagees have notice of the prior charge they take 
subject to it. The ground of the doctrine is (as Lord Hardwicke 
has remarked) plainly this: “That the taking of a legal estate, 
after netice of a prior right, makes a person-a malafide purchaser ; 
and not that he is not a purchafer for a valuable consideration, in 
every other respect. This is a species of fraud and dolus mojus it- 
self, for he knew the first purchaser (the case of the mortgagee 
stands on the same footing) had the clear right of estate, and after 
knowing that, he takes away the right of another person, by Bet 
ting the legal title.” Story’s Equity Jurisprudence Section 397." 
In Dean v. Richardson, 3 N. W. P. 54, it was held that a purchaser, 
who purchased the property at an auction sale and who had.notice 
of a prior mortgage, purchased the property subject to the prior 
lien. In Nanhuji v. Chimna, 10 Indian Cases, 869, it “was held 
that if a subsequent transferee of moveable property’ has notice at 
the time of his transfer, that sach property is already hypothecated 
to a particular persgn for a lawful debt ; he must be held bound 
such hypothecatiofs to the same extent as his transferor. ook 
the same effect Řamman v. * Ramji, 2Cen, PLR, 109 and Mor- 
Gn. Mittu and others, 2 Caf, 58. Inefhe jattdnease it was dedid- 
‘ed that a person advancing money on‘the security ofa certain crop, 
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with notice of a prior charge, could ‘not tein priority over it by 
showing that the advances made by him were necessary, for the 
raising of the crop. * 


The next question for congideration is whethef a dona fide 
purchaser or inéumbrancer of moveable property who, without 
notice of a prior charge thereon, gets possession obtains priority 
over the prior incumbrancer who has not perfected his title by tak- 
ing possession, It has beèn held that he does. The principle up- 
on which the doctrine is founded, as stated in the leading case of 
Dearle v, Hall?3 Russ., 1, is that general rule that, as between egui- 
ties, priority in time" must decide, must give way whert the equities 
are not equal.” See Coote’s Law of Mortgages, Vol. 2, page 1280 
and Fishers Law of Mortgages, paras 1226 and 1228. In Fishers 

*Law of Mortgage the law on the subject is stated to be this :—“ If a 


. bona fide incumbrancer upon personāl chattels without notice of a 


prior charge thereon obtains possession, or, (where the security is 
upon a chose of dction), gives notice of his own charge to the per- 
son who has legal interest in, or the control over the property, he 
shall generally be preferred to an earlier claimant who has not 
taken possession, or who has given later no notice, unless the hol- 
der of the property, by ether means, has, or if he had made proper 
enquiries would have, acquired sufficient notice of the earliet securi“ 
ty, [See Fisher’s Law of Mortgages, para 1228. j 
‘The leading case on the point, as already stated, is Dearle v, Hali, 
3 Russ„ 1. In this case Brown, being entitled for life to the year- 
ly sum of £93, being the dividend arising from the moiety of asum 
of money invested in the name of the executors of his father’s will, 
* by an indenture, dated the 19gh of December 1 808, assigned it to 
Dearle, to secure an annuity granted in consideration of £204; 
and by another indenture, dated the 26th of September 1809, he 
assigned the same yearly sum to Sherring? to secure an annuity 
granted in consideration of £150. No notice of the assignments 
was given by either Dearle or Sherring to the executors. By an 
indenture, dated the 20th of March 4812, Brown, in consideration 
6711, 3s. 6d., assigned the same annual suh absolutely to Hall, 
hg, previous to making the purchase, ¿called Tor every informa- 
tion respe cting the | find and the title from the acting executor, 
and on the 25th of * April 812, served the executors with a written 
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notice to pay ‘him, as assignae of Brown, a moiety of the dividends 
of the füpd during Brown’s life, and they accordingly paid a sum 
on account thereof. Onthe 17th of October fpllowing, the execu- 
tors for the fisst time, récéived notjce of the assignments to Dearle 
and Sherring, andtrefused to make any more payments until the ° 
rights of the different parties should be ascertained. Plumer M. 
R., after an elabotate consideration of the authorities dismissed 
the bills filed by Dearle & Sherring; hojding that Hall bad a better 
equity to the fund, and that the assignment to him, tough poste- 
rior in date, was entitled to priority. The following extracts 
from the judgment of Plumer M. R? will amply repay perusal :-— 
“ The question here is, not which assignment is first in ‘date, hut 
whether there is not, on the part of Hall, a better title to gall for 
the legal estate than Dearle or Sherring can set up: or rather the 
question is, shall these plaintiffs now have equitable relief, tq the 
injury of Hall? What title have they shown to call on a court” 
of Justice to interpose oh their behalf, in grder to obviate the 
consequences of their own mistonduct.? All that has happened 
is owing to their own neglig@nce, a negligence not accounted for, 
in forbearing to do what_ they ought to have done, what would 
have been attended with no difficulty, and what would have 
effectually prevented all mischief which has followed. Isa plain- 
tiff to Be heard in a court of equity, who asks its interposition in 
his behalf, to jmdemnify him against the effect of his own megli- 
gence, at the ¢xpense of another who has used all due diligence 
and who, if he is to suffer loss, will suffer it by reason of the negli- 


gence of the very person who prays relief against him............. é 


They did not perfect their securities : a third party has innocently , ° 
advanced his money, and has perfécted his security, as far as the 
nature of thé subject permitted him.?......... They say, that they 
were not bound to,give notice to the trustees, for that notice does 
not form part of the necessary conveyance of an equitable interest, 
I admit, that, if you mean to rely on contr&ct with, the individual, 
you do not need to give notice ; from the moment ‘of the contract, 
he with whom yau are dealing i is personally bond. But if vou 
mean to go furtger, and to make your right attach upon the Ning 
which is the subject of the contract, it is qiecessary to give notice 
vesee® The Law of England has al- 


Be eaeorareeneseseees PARC SS hse Mare N ® 


ways been, that personal property passes by délivery of possession ; je 
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and it is possession which determines the ‘apparent ownership, 
If, therefore, an individual, who, in the way of purchase or mort- 
gage, contracts With another for the transfer of his interest, does 
not divest the vendor or mortgagor of possession, but permits him 
to remain the ostensible owner as before, he mus{ take the conse- 
quences which may ensue from such a mode of de&ling.........If 
you, having the right of possession, do not exercise that right, but 
leave another in actual possession, you enable that person to 
obtain a false and delusive credit, and put it in his power to obtain 
money from innocent parties, on the hypothesis of his being the 


real owner of that which in fa¢t belongs to you........ „Possession 


myst follow title į and if you, who have the right, do not take. 


possession, you do not follow up the title, and are responsible for 
consequences......If you are willing to trust the personal credit of 
the mgan,,and are satisfied that he will make no improper use of 
*the possession in which you allow him to remain, notice is not 
necessary ; for, against him, the title és perfect without notice. 
But if he, availing himself of the possession asa means of obtaining 
credit, induces third parties to purchage from him as actual owner, 
and they paft with their money before your pocket conveyance 
is notified to them, you must be postponed. In being postponed 
your security is not invalidated ; you had priority, but that priprity 
has not been followed up; and you, have Paonia another to 
acquire a better title to the legal possession.” 

As regards the transfer of choses in action the following obser- 
vations were made :—“ It is true that a chose in action does not 
admait of tangible actual possession, and that neither Brown nor 


e any person claiming under him were entitled to possess themselves 


“of the fund which yielded 493% a year. But in Ryall v. Rowles 
(1 Ves. section 348) the Judges held, that, in the case pf chose in 
action, you must do everything towards having possession which the 
subject admits ; you must do that which tantamounts to obtaining 
possession, by placing évery person who has an equitable or legal 
interest in the matter under an obligation to treat it as your pro- 
perty. For this purpose, you must give rfotice to the legal holder of 
the and; in the case of a debt, for instance, notige to the debtor 
is fpr many purposes tantamount to possession,” 

The case went in appeal before the Heuse of Lords where Lord 
Lyndifurst stated the rule of daw to be this :—* Where personal 


, 


e 
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property is assigned, delivery is nacessary to complete the transac- 
tion, not as between the vendor and vendee, but as to third persons, 
in order that they may not be deceived by apparent possession and 
ownership remaining in a person who, in fact, is not the owner.” 
It was held that whee there had been a transfer,of chose in 
action, the act of giving the trustee notice was, in a certain degree, 
taking possession of thé fund, it was going as far towards equitable 
possession as it was possible to go. In Foster v. Blackstone, 1 Mylne 
and Keen, 297, it was-said that “a better equity is where a second 
incumbrancer, without notice, takes a protection against a subse- 
quent incumbrancer, which the prior incumbrancer has neglected 
to take.” It was further observed that where the propesty does not 
admit of tangible actual possession, “ the purghaser or incumbrancer 
must go towards possession as near as he can, as the circumstances 
of the case will permit. He must, in a sense, if the expression 
may be used, set his mark upon the property, or do everything 
reasonably praticable to prevent ft from being dealts with to the 


fraud of an innocent purchaser afterwards.” 
e 


The rule in Dearle v. Hali still remains good Law in Ehgland 
in spite of the observations of Lord Macnaughten in Ward v. 
Duncombe, (1893) A. C. 369 at page 391 tò the effect that the 
doctrine (abęut perfecting a security by giving notice) did not 


appear to him to rest on any satisfactory principle. It is, as • 


remarked by Sir Fréderick Pollock, now beyond criticism and ig. 
itselfa part of the common Law of England. See Ghose’s Law of 
Mortgages, vol. 1, page 384. On the point under discussion see 
also Lovebridge v. Cooper, 3 Russ, 30; Foster v. Blackstone, 1 Myl. 
and K. 297 ; Foster-v. Cockerell, 9 Blig (XÑ. S.), 332 ; Maux v. Bell, 1 
Hare, 73; Lee v. Howlett, 2 K. and J., 531 ; Stephen v. Green, (1895) 
2°Ch., 148; Re Bake, Exp. Cavandish, (1893) 1 K. B, 151; Re 

Dallas, (1904) 2 Ch. 38 53 Daniel v. Russell, 14 Ves. 392. These 
cases have well established the policy of Law in England. , A bona 
fide purchaser or incumbrancer, who without notice of a prior charge, 
perfects his title by taking possession will obtain priority dver a 


prior incumbrancer who has. neglected to take possession. Itis . 


clear that the above- cited caseg have been desided on the principles 
of ‘justice, equity and good conscience,’ Th® courts “have held 
that whenever one of the two innocent pafsons mhst suffer by the® 
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act? of a third ‘person, he who has serai such third person to 
occasion the loss must sustain it, ° 

The rule af Law is the same in the countries governed by the 
Roman Dutch Law. See. Tarkhan v. Andree, Moo. P. C. N. S., 
386. This was a case from Ceylon governed by the Roman Dutch 
Law. In this case, their Lordships of the Privy Council observed 
that the general rule of the Civil Law is, that possession of move- 
ables.is not necessary to the validity of a lien, whether created by 
contratt or act of law, and that such lien would attach upon move- 
able property, even in possession of a dona fide purchaser.. ' Their 
Lordships held that the fule had been modified by the modern law. 
They laid down that the rule of the Civil Law has been modified 
by the Roman Dutch Law to this extent: “If the goods left in 
the possession of the*mortgagor are sold or mortgaged by him to 


e another person they cannot be followed into the hands of such 


transferee for value.” 

The courts in America went a step further. They did not, 
before statutory provisions yere made in respect of mortgages of 
moveables, enforce a mortgage of moveable property against third 
persong at all unless it was accémpanied by delivery of possession. 
See Jones on Chattel Mortgages, para 176. 


The principleelaid down in Dearle v. Hall has been applied 

ħ India to a case of pabeequent incumbrancer who has perfected 
, his security by taking possession of the property. See Raman 
” Chetty v. Steel Brothers, 2 Indian Cases, page 351. This was a case 
“decided by the Burma Chief Coyrt. It was held that ifa Jona 
fide incumbrancer upon chattel, without notice of a prior charge 
thereon, obtains possession, he shall generally be preferred to an 
earlier claimant. In this gase the subsequent incumbrancer claim- 
ed priority on two grounds. The first was that his mortgage deed 
was registered. This ground was rejected by the court and it, was 
held that as in this country there had been no legislation corres- 
ponding to the pgovisions of the Bills of Sales Act, the registration 
of adocament of a mortgage of moveables gave no advantage. 
The, second ground on which, priority was claimed was that the 
subsequent mortgagee had perfected his title by taking possession. 
This found favour with the court which, on the authority of Dearle ` 
v. Hall, Weld as fhe subsequent ifcumbrancer had perfected his 
etitle by taking possessign he shold be preferred to a prior incum- 
brancer. a’ 
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The next case on the ‘point ig Nanhujt v. Chimna reported in 
10 Indian Cases, p. 869. In this case it was held that a subsequent 
purchaser, without notice of a prior chargé, would acquire a good 
title as against a prior incumebrancer who had not obtained pos- 
session. The same psinciple was applied i in Pema v. Ganpat Rao, 
2C. P. L. R, 108° The head-note to this ruling'is misleading 
and incomplete. The court did not, as the head-note would seem 
to convey, lay down that a prior hypotltecation without possession 
was not postponed . to subsequent hy pothecattion with possession, 
The case was decided against the subsequent mortgagee with pos- 
session because.it was found as a fact tĦfat he had taken the mort- 
gage with notice of the prior incumbrancer. In Ramanna v. Ram 
7,2C P, L R, 109, it was held that a good title *to moveable 
property in possession of the owner could be conveyed, notwith- 
standing the fact that there was aprior lien on it. See also Bansidhar 
v. Sant Lal, 10 All., page 133, A 

The only case in which a cêntrary view appears to have been 
taken is SAyam Soondar v. Cheita, 3°N. W. P., page 71. This was 
a suit for the recovery of a certaia sum of money upon a bond hy- 
pothecating one cart and two bullocks which had come®*into the 
possession of a third party subsequently to the hypothecation. 
The claim was dismissed by the lower appellate court, one of the 
grounds om which the decision was passed being that the creditor 
had allowed the mortgagor to remain in possession of the property, 
who had used it for his own purposs, and that the subsequent gos- 
sessor was not liable becauge there was no proof that he was aware 


of the hypothecation, The High Court (Turner and Spankie, JJ.» 


reversed this decision and enforced the mortgage against the third 
party who had, according to the findi@ag in the case, no knowledge 
of the prior security. The case was decided in favour of the prior 
mortgagor on the ground that his mortgage had been made, bona 
fide. It is submitted that the view- taken in this case is entirely 
wrong. The question of dona fides of the first mortgage* did not 
help the mortgagee at all. If his mortgage was dona fide, so was 
the possession of the subsequent possessor of the,property. As 
soon as it was found’ that the subsequent transaction was: dona fide 
the general rule that, as between equities, priority in time must 
decide, gave way. In this case the equitiemwere ndt equal. The 


prior incumbrancer had allqwed the ortgagdr to remain in pos- 
a 
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session of the mortgaged property. It was owing to his negli- 

gence in not taking possession that the subsequent incumbrancer 
advanced money to theemortgagor. When he did so, he had no 
means of finding out whether the plaintiff had a mortgage over the 

. property. As observed in Dearle v. Hall, how can a plaintiff be 
heard in a court of equity, who asks its interpdsition on his behalf, 

to indemnify him against the effect of his own negligence, at the ex- 

` pense of another who has used ‘all due diligence, and who, if he is to 
suffer lgss, will suffe? it by reason of the negligence of the very 
person who prays relief against him.? The court held that a mort- 

gage of méveables could be made without delivery of possession 
and,as the mortgage transaction was found to be dona fide, it held 

that the lien*of the mortgagee attached to the property mortgaged, 

It is submitted that thi¢ was not the only questfon for determina- 

: °, tion before the court. When it found that both the transactions 
° ‘were bona Jide, then, the next and the important question for con- 
"e sideration was as to which of the two innocent persons was to 
suffer. This question was nòt considered by the court at all. In 

view of the rule laid down in tha cases cited above, it is submitted 

that the*court was wrong in enforcing the prior charge against the 
‘subsequent incumbrancer who had perfected his title by taking 


è e 
_ possession. . 


“It may be asked whether, having regard to the provisions of 

section 108 of the Indian Contract Act, a mortgagor in possession 

_ cap gave a better title than he has himself to a subsequent pur- 

z - chaser. It is submitted that he can.* It has already been stated 

ethat a mortgage of moveable property is a conditional sale of it as 

security for the payment of a debt subject to redemption, The 

* © mortgagee is treated as ‘beiag the ‘true owner’: of the „property 

mortgaged and the mortgagor has only his equitable right of re- 

demption. Under these circumstances, if the mortgagee allows the. 

mortgagor to remain in possession of the property mortgaged and 

“to treat it as his own the latter can give a good title to a person 

who purchases the property from him dona fide for value without 

notice, e The ¢ase will be covered by exception I to section 108 of 

_ the Indian Contract Act, But the term “ tona fide purchaser with- 

out, notice ” will not include a purchases for value who is so grossly 

“e "negligent as to take rfbne of the ordigary nnn which ought 
“to'be taken in such a mattet, pe 
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It is submitted that” after @ consideration of the authoyities on 
the subject we are justified in deducing the following rules :— 

L. A subsequent purchaser or incumbrancer with notice of a 
prior security takes the property subject to the prior charge. 

2. A subsequent purchaser or incumbrancer dana fide for value 
without notice of the prior security, who perfects his title hy tak- 
ing possession wilt obtain priority overa prior incumbrancer who 
has neglected to ‘take possession, whe 

3. Where the security does not admit of tangible actual pos- 
session, a subsequent purchaser or incumbrancer bona, fide for value, 
„without notice of the prior charge, will obtain priority by giving 
“notice to the person having legal or equitable interest in ‘the set 
curity, over a prior incumbrancer who dig not give such notice. 


RACHHPAL SINGH, 


ee, 


+ 
NOTES AND ‘CUTTINGS. 
CHEQUES AND THE MORATORIUM. ° 


THE Moratorium Proclamation has produced -some strange and 
unexpected results, but none more strange than that arrived at by 
Mr, Justjce Scrutton last week in dismissing an action for libel 
brought by the customer of a bank for the return of his cheque 
marked ‘refer tg drawer’ (Flack v. London & South-Western Rank, 
Lid. [March 24]). The cheque was a small one—only £4 55.— 
and there were sufficient funds of the plaintiff at the bank to meet 
it, both when it was drawn (August 5) and when it was presented 
for payment (August 10) ; but between the two dates the first Mor- 
atorium Proclamation was issued, and the bank claimed that under 
it they were justified in returning the cheque endorsed with this 
ordinarily defamatory statement. Mr. Justice Scrutton expressed 
‘doubts at the start whether the words complatned of weré capable 
of libellous meaning, and even after he had heard the ‘evidence of 
the plaintiff—a news agent—ewhich showed that the payees of the 
cheque had so regarded their declining to supply any further news 
pepers to the plaintif’s shopas they, ‘ were swindlers who had given, 
a false cheque, he remained pf the same opinion and refused to 
«allow the case to go to the jury. There’ r were serious questions’ whe- 

XH 22 J 
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ther the Moratorium applied at all in such a case, the amount of 


the cheque being under the limit of £5 provided by the Proclama- 
tion for the liabilities to which it was to apply (see the decision of 
the Court of Appeal in Auster Limited v. Londen Motor Coach 
Works [October,20]), But whether the Moratorium operated. or 
not so as to excuse the bank from payment, the question remains 
whether such an endorsement as ‘refer to drawer,’ which it was 
proved in evidence meant that there were either no assets or-in- 
sufficient dssets to meet the cheque, was a proper form of endorse- 
ment in‘such circumstances. The learned Judge held that it was, 
but we cannot help thinking that insufficient weight, was given to 
the established rule that the mere dishonouring of a cheque is equi-" 
valent toa defamatory statement as to the customers’ credit, and 
e that the view of the Court of Session in, King v. British Linen 
"Bonk F1899] that the very word ‘dishonour’ (which was the proper 
description of what occurred) is pure and simple defamation, is to 
be preferred. This bad enough for the customers of a bank if, 
through the operation of the “Moratorium, the funds standing to 
their credit on current account arethot to be treated as available to 
meet their. cheques, but if endorsements which bear a recognised 
defamatory meaning gre to be permitted to be made without re- 
drese when an appropriate form of words indicating the trae posi- 
tion might be chosen, the positionebecomes wefl-nigh intdlerable,— 
The Law Journal. 
-h 





. 
CREDIBILITY OF WITNESSES. 


Is the fact that a witness testifies that he warned a person not 


e e to touch a live electric wire, gnd that the other person replied in 


substance that he was not afraid of it, and took hold of it and 
Was thereby killed, any ground for attacking his credibility ? - 
At first blush none seems apparent, but one ds found by the Court 
of Errors and Appeals of New Jersey, in the case of Clark v. 
Public Serviee Electric Co., 91 Atlantic Reporter, 83. The court 
says: “ Practically everybody understands the danger lurking in 
a live electric wire, It is to be presumed that every one warned 
of the existence of such a wounding and death-Mealing instrumen- 

"tality would fecoil frem it. This wire was flashing: fire at the time 

ofeWalsh’s statement. Vieg Chancellor Van Fleet, in Earl v. Nor; 

folk & Brunswick Hosiery €b., 36 N. J. Eq, 188, said, at page 194,, 
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.. ‘that a witness is not E EE to credit whose: testimony is incon- 
sistent with the common principles by which the conduct of 
mankind is naturally governed. This judicial, observation has a 
pointed application to tht testimony to which reference has just 
been made. Surely it was for the jury-to say in respect to the 
situation just adverted to whether deceased was likely to act as 
Walsh said he did; or whether he would have been likely to shrink 
from contact with the flashing wire upon the well-known principle of 
.self-preservation, quite appropriately called the first law of nature.” 
—Chicago Legal News. 


e 
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CASES AND COMMENTS. A 


Civil Procedure Code, section 24—Provincial Small Cause, Courts’ 


Act, sections 27, 32, 33 and 35. ' s 


Sankararama Iyer v. Padmanabha Iyer, [1915] I. L. R., 88 Mad., 25. 

A suit of a nature cognizable by a Court of 3mall Causes was 
instituted in the court of a Subordinate Jugge who had been invest- 
ed by the Local Government ‘with the powers of a Small Cause 
Court. The suit was subsequently transferred by the District 
Court to a Munsiff’s Court, and then again from that court to an- 
other Munsiff’s Court, where the case was ultimately decided? On 
an appeal against the decree tO the District Court, it was objected 
that under sectton 24 of the Civil Procedure Code the decree must 
be deemed to have been passed by a Court of Small Causes and 
was not therefore appealable. The court (Sundara Ayyar and 
Sadasiva Ayyar, JJ.) upheld the objection. There is consider- 


able divergence of judicial opinion qn the point. The view takene ° 


by the Allahabad High Court is that section 24 of the Civil Pro- 
cedure Code applies equally to a case transferred from a Courf of 
Small Causes, whetler constituted as such under the “Provincial 
Small Cause Courts Act, or any other Act. , Mangal Sen v. Rup 
Chand, 13 All, 324. A contrary view was akeni ia Bombay and 
Calcutta where a literal and narrower construction was put on 
section 24. Bhagwan Dayalyi v. Balu, 8 Bom, 230; Akshay Ku- 
mar Saha v, Hira Ram Dosad, 31 Cal., 1057. On very full con- 
sideration the learned Judges in Madras kave ad&pted the ‘vieW 
„taken in Allahabad. Another question deeided was that-a suit, 


once instituted in a Small Cause Coast and transferred under sec- ù ° 
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‘tion 249 whether it is tried by the ceurt to which it was originally 
transferred, or by a court on a subsequent transfer, no matter how 
many, shall always be deemed to have been decided by a Court of 
Small Causes; and further that the direction if any given by the 
District Court, in its order of transfer, that thesuit was to be tried 
as any ordinary civil suit, would be entirely nugatory and ineffec- 
tual. . , 





Restitution—Party deprived under process of court-—Suit—Main- 
: tainability of. 
Govindappa v. Hanumanthappa, (1916) I. L. R., 38 Mad., 886- 

* We think the learned Judges (Abdur Rahim and Sadasiva Ay- 
Var, JJ.) have taken a cowect view of the law and were right in 
e dissenting from the case of Latta Parshad v. Sadiq Husen, (1902) 
e 24 All, 288. One B obtained a decree on a promissory note 
against the plaintiff and” assigned tbe decree to the defendant. 
Subsequent to tĦ#e assignment the plaintiff appealed’ against the 
decree and made only B a party in the appeal, but not the defen- 
dant, B’s assignee. While the appeal was pending, the defendant 
took out execution of the decree and realised the decretal amount 
after furnishing security required by the court. The appeal against 
B was allowed, the decree of the first court was reversed, and B’s 
suit was dismissed with costs. TSe plaintiff thererupon applied 
under section 583 of the Civil Procedure Code (Act XIV of 1882) 
for festitution against the defendant, but on objection taken by 
the defendant the application was disallowed. The plaintiff then 
instituted this suit for recovery of the money realized by the de- 


*. sfendant. There was no plea į jo defence that the appellate decree 


in the original guit had been obtained by fraud or collusion. The 
stit was held to be maintainable, and we think, rightly. It is but 
just that a party who has been deprived of property, whether move- 
able or immoveable, py process of court under a decree which 
has been subsequently reversed should be restored to his former 
position. Payment under a wrongful, process of law is a payment 
under compulsion and can be recovered baek. Kanhya Lal v. 
National Bank of India Lid, (1913) 40 Cal. , 598s" 
Sufficient iinportamee was not attached to this aspect of the 
matter in the Allahabad castewhich is otherwise nd eiguishanie . 


* e on facts. ont °° 
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It was not necessary for the court in the case under notice to 
consider whether the plaintiff could ~and should have sought his 
remedy for restitution by an application to the court which execut- 
ed the decree for he had fade such application and had been 
driven to a suit by the objection of the defendant. We are inclined 
to think that the terms of section 144 of the present Code of Civil 
Procedure are sufficlently wide ta cover such a case and it would 
be open to a successfull party to proceed against the assignee of a 
-decree which is reversed on appeal by application under that 
section. Language of the old section 583 has been materially 
altered and we doubt whether the cases of Sadiq Husen v. Lalta 
Parshad, (1898) 20 All., 139, Bhagwati v. Jamna Pęrshad, (1897) 
19 All., 136, are now good law. : . 4 





Hindu Law—Succession to maiden’ s property. . œ 
Kamala Bai v, Bhagirathi Bai, [1915] I. L. B., 38 Mad., 45. 

The rule of succession to 2 Hindu maiden’s estate may now be 
taken as settled by judicial authorifv. The text of Bandhayana 
is obscure and incomplete: “dhe wealtlf of a deceased damsel 
let the uterine brothers themselves take ; on failure of them it shall 
belong to the mother; or if she be dead, to the father.” What 
would happen, if the father be also dead, we are not told. The 
Viramitrodaya, however, adds: “On failure of the mother and 
the father, it goes to their relations.” Judicial decisions and the 
almost unanimons opinion of text-writers have settled that forefur- 
ther order of succession the father should be deemed to be the 
stock of descent, and the property should devolve on Ais heirs in 
due order. All authorities are collected and elaborately discussed | 
in the judgment of Chatterjee, J. in? Dwarka Naw: Roy v, oe ae 
: Chandra Singh. Roy, [1912] 39 Cal., 319. Following that case, the 

learned Judges (Sundara Aiyar and Sadasiva Aiyar JJ.) hold that 
the step-mother of a deceased maiden has a right to sycceed in 
preference to the mother’s sister of the deceased. Pe 


— 





Indian Trusts Act, sections 15, 20 and 2%. 
Tirupatirayudu Naidu v. Lakshmi Narasamma, [1915] I. L. B., 88 Mad., 71. 

a We think that this wasea quite clear case. A trystee, instead, 
of investing trust moneys on euthorized, securities deposited it ina 
Bank which was then:reputed to bin good credit. The- Bank 


.o 
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_failed,and the money was lost. Op this suit against the defaulting 
trustee to recover damages for his breach of trust it was pleaded 
on his behalf that he had acted with prudence and in good faith 
and was therefore protected by sectiôn 15 of the Indian Trusts 
Act. The court rejected the plea. Section go of the Act provides 
that a trustee is bound to invest on certain’ securities therein 
mentioned and on no others. The rule is imptrative and no option 
is given to the trustee.. It ‘is idle to say that that can ever be a 
prudent ‘action which the law expressly forbids. Section 15 obvi- 
ously deals with acts of a ministerial character which are within 
the discretion of the trustee. Investment or unauthorized securj- 


e ties isa cleargbreach of trust and the trustee sheuld be liable to 
* pay interest whether unger section 23 of the Trusts Act or as 


damages independent of that section. 


es ° +. O 





Statutes—Construction—Retrospective effect. 
Rama Krishpa Chetty o Subbaraya Iytr, (1915) I. L. R., 38 Mad , 101. 
The géneral rule is that the law of limitation applicable to a 
suit is that in force af the timeewhen it is instituted, the reason 
being that limitation is a branch of the law of procedure and is only 
a condition annexed to the enforcement of a substantive right in 
a court of law and does not affect the right itself, At+the same 
‘time it is well established that unless the term¢ of a statufte express- 
ły provide or necessarily require it, retrospective operation will 
-nob be given to astatute so as to affect, alter or d&stroy any vested 
right, And all statutes, whether relating to processual law or 
"dealing with substantive rights are subject to this important quali- 
‘fication. The rule is thus not confined only to substantive rights 
‘but extends equally to remedial tights or rights of action including 
tights of appeal. Under thegeneral Limitation Act as construed , 
by the’ Madras High Court, the period of ligitation for suits for 
rent, if due under a registered instrument was six years. The 
Madras Egtates Land Act of 1908, provides only a period of three 
years from the date the rent became due, After the Act had 
come into fotce a suit was institufed for rent which had become 
dite more than three years prior to the ‘passing, ef the Act. It was 
ehowever within six years from the date of the cause of action? 
Op an objection as, to limigation it was held by Benson and Sun, 
dara-Ayyar, JJ. that the prqyisions of the Madras Estates Land Act 
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would a So as tò destroy a vested right of action in the 
landlord. The result ‘might bave been different if three years had 
not elapsed before the Act came into férce. If the *Legislature 
had intended to give the Atte retrospective effect it would have 
given clear indication of its intention, or at any rate by providing 
some interval between the date of its enactment arid the date of 
its coming into operation so as to obviate all hardship. Cf section 
30 of-the Limitation Act of 1908. ° 


. 
. 





Limitation Aek section 7, Art. 4¢—Application of section 7. 
Doraisami Serumadan v. Nondisami Saluvan, [1915] J. L. Ras 338 Mad. ,°118. 


Is a suit provided for by Art 44 of the Limitation “Act subject 
to the provisions | of section (7) of that Act? ‘A Full Bench of the 
Madras High Court anwer, yes pand accordingly it was held «that 
a suit brought by -two brothers of an undivided Hindu family to 
set aside an alienation by theif guardian, more thart three years 
after the elder attained majority is barred by limitation not only 
as regards the elder brother’s shate but also fn respect of the youn- 
ger brother’s though the latter attained his majority within three 
years prior to, the institution of the suit, The same view was 
taken im Bombay in a subsequent case, see [1913] 15 Bom.. L. 
R., 882. The opposite view which found favour with SUNDARA 
Alvar, J. that, sections 6 and 7 only apply to those cases where 
time would have begun to run during the minority or oher 
disability of the plaintiff and , not to cases where the starting 


point of limitation is the date of the majority itself has much to” 
commend itself. For a case where the suit was held not to be. 


. [J a . 
time-barred, though the facts were almost on all*fours with the 


. Madras case, see Ganga Dyal v, Mani Ram, |1908] 31 All, 154 
` The learned Judges n the Allahabad case did not evidently act 


on the presumption of the elder brother being the manager of the 
joint family, ee 





e aa TA i 
Hinda Widow—Right to Maintenance, >. 
D. Lingayya v. D, Kinakuigma, (1915) I L, R, 38 Mad., 153, 


This was a suit by a Hindp widow againsfher husband’s brother. 
*for maintenance, It was found that the defendant was in possts- 
5 r e e 
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sion of family property yielding an income of Rs. 100, od annum. 
The plaintif had private property out of which she could get Rs. 
40 or 50 a year, The lower courts awarded to the plaintiff Rs. 20 
a year on the ground that the plaintiffs’ income from her own 
sources was not sufficient to cover her own maintenance. This 
finding of fact was we think sufficient to dispose*of the case. But 


the learned Judges have delivered themselves of certain obiter, 


dicta which are a little difficult to understand” or accept. They 
hold that the right of’ a widow of a co- parcener in a Hindu family 
to maintenance is an absolute right due to her membership in the 
family and ‘does not depend on any necessity arising from her 
a Wantof oiher means to support herself. The fact that the widow 
. is able to maintain herself out of other property i is no ground for 
not giving her some maintenance out of her husBand’s estate, but 


oa it is ą factor to be taken into accoynt in determining the guantum 


of maintenance to be decreed to her, .We quite agree that the 
widow Has got an absolute right to maintenance in the sense that 
it is not for her to prove affirnratively that she is unable to support 
herself, but that, on the contrary, the burden lies upon the defen- 
dant to sħow that she was possessed of property out of which she 
could maintain herself. Goktbat v. Lakhitidas Khimyi, [1890] 14 
Bom., 490. But, with great respect, we do not think it is correct, 
to say that a Hindu widow is entitled to get something no mat- 
ter how well provided for she may be, even, to take an extreme 


casg, if she has property larger than that in possession of her hus- - 


band’s family. We think the opposite view taken in Ramawati 
Koer v. Majakari Koer, [1906] 4 C. L. J., 174, is well-founded both 
on principle and authority. A Hindu widow’s right to maintenance 


* e is absolute, in the sense that ét can, generally speaking, subject to 


certain well known exceptions, never be extinguished. It accrues 
from time to time according to her wants and exigencies. Narayan 
Rao v. Ramabat, (1879) 3 Bom., 415, P. C. But this right cannot 
be enforced where the widow has full independent means of support 
from property in her possession capable of providing maintenance 
whether. derived from her husband’seproperty or from some other 
source. Siddesury Dassee v, Janardan Sarkar, ( (1902) 29 Cal, 557 
at pe 576; Skib Dayee v, Durga Parshag, (1872) 4 N. W. P., 63; 


*Daitatraya v. "Rukknabai, ( Sage 33 Bom., 50. 
Doa ° 
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MORTGAGES OF MOVEABLE PROPERTY, _ 
IL. N 


. e 
« « 
- THE RIGHTS OF THE CREDITORS OF THE MORTGAGOR TO 
PROCEED AGAINST THE MORTGAGED PROPERTY IN EXECUTION 
OF SIMPLE MONEY DECREES. s 5 A % 
The question proposed to þe discussed in this chapter is, whe-* 


ther a creditor.of the mortgagor, who has obtained a "simple . 


money decree against him, çan ask for the sale of the property free 
from the prior incumbrance to which it is subject? This is a ques- 
tion which often comes before the courts ia mofassil. It is appre- 


` hended that a judgment-creditor cannot ask for the esale of the 


property v which is subject to a prior lien. 
It pas been stated in previous chaptets that in England the 


mortgages of moveables are now governed by the Bills ofSales 
Acts. Under these Acts, the mortgages of moveables have to be 
registered and faade in conformity with other provisions of the Acts, 
If this is done, ‘they are valid as against execution creditors.” The 
causes which led to ‘the legislation on the subject are well indicag- 
‘ed in the preamble to the Act of 1854 (First Bills of Sales Act), 
which recites that, 
tors by secret Bills of Sales of personal chattels, whereby persons 
are enabled to keep up the appearance of being-in good circutn- 
stances and possessed of property, and the grantees or holders of 
such Bills of Sales have the power of takingepossession of the pro- 
perty-of such persons to the exclusion of the rest of théir creditors,” 

Smith’s Principles. of Equity; 4th edition, page 278. The Bills of 
Sales Acts aim at securing facilities to a person, who wishes to lend 
“money to another; to findout whether or not the Popu in ne 


possession is subject to a mortgage, bd 
XII 23 J ° ° 8 
">. 
° s — e 


“ Frauds are frequently committed upon credis ° 


» 
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But independently of the statutory provisions f the his of 
Sales Act, the law of England had always been that an execution 
creditor could not proceed, against the mortgaged property free 
from prior incumbyance. The debtor was allowed to alienate his 
goods until the writ of execution was issued ; althorgh bya fiction 
of law, all judicial proceedings, writ of execution included, formerly 
related back to the first day of the term to which they belonged. 
Goods, therefore, which had been. sold after the first day of the 
term, might yet have bean practically seized under a writ of f fa 
relating back to that day, but subsequently issued, To remedy 
this evil, it was enacted by one of the sections of the statutes of 
’ Frauds that no writ of Fifa or other writ of execution shall, 
bind the property of the goods against which it is sued, but from 
the time that such writ shall be delivered to the Sherrif. See 
Å: e William’s Law of Personal Property, 13th edition, page 70. And 
- e urfder’Stat. 19 & 20 Vict. C., 97, it fs provided that no writ of exe- 
t. cution shall prejudice the title to goods acquired by any person 
bona fide, and “far valuable consideration, before the actual seizure 
thereof by virtue of such writ ; prover? that such person had not, 
at the time when he acquired such*title, notice that such writ, or 
any other writ under which the goods might be seized, had been 
delivered to the officereand remained unexecuted in his hands. 
See Anderson’s Law of Executions page 221. And it stands to 
reason that a debtor against whom there is a simple money decree, 
can sell his property absolutely, he can equally give a good title 
° to a ‘mortgagee which can only be avoided by the execution credi- 
tors on proof of fraud. 
The question to be seen in these cases is as to what is the effect 
*. sof an execution attachment. et has been held that by seizure the 
goods are placed in custodia legis. The seizure is for the benefit 
of those who are by law entitled. The general property in the + 
goods remain in the execution debtor, thongh what is called a 
special property vestg in the Sheriff. No property in the goods 
passes to theeexecution creditor. By the seizure they are taken 
out of the order and disposition of the execution debtor, and out 
of his apparent possession. See Halsbury’ s Laws of England, Vol. 
14, page 55. This is the only effect of the execution. And it has 
° been held that in a cage where an order‘is issued for attachment it 
dogs not give the judgment-debtor a prfority over equitable charges, | 
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existing at the date of the atfachment, or over existing liens, as 
the order only binds that part of tite property with which the 
judgment-debtor can deakhpnestly, properly, arid without violation 

of the rights of third parties at the "time when the attachmentis œ 
made. See Halsbury’s Laws of England, Vol. 14 page 97. 


In India, it has been decided. that the effect of the attachment 
under the Code of Civil Procedure fs te prevent alienation. It 
has been held that an attachment does not confer title. In one 
case it was remarked that the amendment of the law of procedure 

„in this countey, as well as the Law of Bankruptcy in England, has: 
been based upon the principle that, so far as possible, the creditos 
should be treated Part Passu, and nothing short of actual.reali- 
‘zation of the debt should give right of priority. See Krishna-, 
sawmy Mudaliar v. Official Assignee of Madras, 26 Madras, page 
673, Jitmand Ramanad vy. Rancher Nandram, 29 Bom. Ads. 


In Dolphin v. Aylward, L R., %4 H. L, 486, tord Hatherley 
.L. C. explained the position of fhe judgmeat-creditor as follows :— 
“Tt is quite settled that a judgment-creditor can take no interest 
whatever, either /ega/ or equitable, beyond what he acquires from 
. the debtor ; such an interest, in fact, as the judgment-debtor him- 
self could give, and no other. ‘Therefore, finding what is due on 
‘his judgment-debt, he proceeds by e/egi# to enforce its recovery, 
and he takese the interest of his debtor in exactly the plight in 
- which he finds it.” In Tatham v. Andree, 1 Moo. P. C. N. S., 386, 
a case from Ceylon governed by Roman-Dutch Law, one of the 
grounds on which the prior lien was sought to be avoided was 
‘that the mortgagees had not taken possession over the mortgaged* ° 
Property and had allowed the mortgagor to remain in possession 
thereof. It was contended that the prior mortgages did not bihd 
tke general creditérs, This contention was repelled by their 
Lordships of the Privy Council, Their Logdships saide that the 
-general rule of the Civil Law is, that possession of mévtables is not 
“nécessary to the validity of alien, whether create] by cgntract or 
‘act of law, and th&t such lien would attach upon moveable pro- 
perty, even in possession ¢ of a dona fide purchaser. They proceed- 
ed to lay down that this tule had been maglified By the Roman 
e% Dutch Law to this extent that if theegoods deft in the possegion 
‘ofa mortgagor are sold, or mortgaged by him by another person, e ° 


e. — e 


. 


‘prevailed at one time. There, prior to the passing of the statu- 
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they cannot be followed into the ‘hands of such transferee for 
value; but contract is birding upon the debtor, and the goods 
themselves may be taken tf they remain gm his hands. Their. Lord- 
ships-held that the not taking’ possession by the mortgagees did 
not deprive them of their dien in respect of the property mortgag- 
ed to them as against.the general creditors, 


It will thus be seeg thaflaw on the point is well settled in 
England dnd in those countries in which Dutch Roman Law pre- 
vails. Only in some of the American States a different rule 
tory provisiong about ‘recording and filing’, a mortgage of move- 
able property, not accompanied by possession, was held tq be 


e void’ as against the creditors of the mortgagors. See Jones’ 


*Chattal Mortgages, section 176. ‘Fhe doctrine that found favour 
in these States was thaé the mortgagor’s continued possession 
was fraudulent fer se as to his creditér, notwithstanding that the 
mortgage may have been made in good faith and the continued 
possession was consistent with the*terms of the deed. With regard 
to this doctrine of fraud per se, Mr. Bump, in his learned treatise 
upon Fraudulent Conveyances, pages 68-73, very justly says in 
substance that it is apt to work injustice; that the advarttage of 
simplicity which it is supposed toepossess does not exist in fact, 
ag may be seen by a glance at the confused mags of authorities 
in which this easy guide to the detection of fraud has only led to 
an endless maze of disputation, and humerous modifications of 
fhe rule and exceptions to it. He further says that another objec- 
tion to the rule is that it looks to the form rather than the sub- 


* stance of the transaction i that it is not founded on good policy; 


that it restricts trade and industry; that it sets upa fictitious 
standard of morals ;‘and that the attempt tadivide honesty into 
chapters, or to divide morality into sections, is utterly unavailing, 
There can be no doubt that the rule of ‘fraud per se’ is of doubt- 
ful Wisdom. Its application hampers trade, prevents loans‘on. the 
security’of mdveable property and leads to. several other evil 
consequences; By one stroke, you place the sram and dona fide 
transactions qn the bose level. You pfevent a person from bor- 
rowing money on the securjty of his $oods. In great majori 
enes the source from mortgagee’s E is to 5 ai BAS ' 
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earning of the mortgagor in hif business which would be déstroy- 
ed by an itmmediate change of possession. It is bardly likely 
that a person would lend money on the security of goods when 
he knows that his prior charge may be defeated by a judgment 
creditor of the mortagor by attaching, the, property. Another 
result which follows from the application of the above-mentioned 
doctrine is that you allow the mortgggor to defeat the title ofa 
prior, mortgagee by his getting a judgment against him ona 
sham transaction and by his having the mortgaged property 


attached. Take the following instances:—A mortgages his goods to 


*B.* Afterwards he gets C to obtain a judgmerit against him on a 
sham transaction. And he gets C to attach his pfoperty in exe? 
cution of the afdresaid judgment. Thetesult of the doctririe of 


fraud per se would be to give Ç aright to defeat the lien | of B : 


The judgment may be a mere ‘sham, but you ask the prior mort- 
gagee to prove that that is so gnd not the: judgment-creditavto prove 
that the prior mortgage wasa sham transactidh. You declare 
that as between the parties to, the transgction the mortgage is 
valid even if the possession is not taken by the mortgegee. But 
in order to protect the interests of his creditors, you say that the 
mortgage unless accompanied by possessi8n is not valid against 
them. ln your anxiety to protect the interest of the general 
creditors you allow the mortgagor to practice fraud upon his cre- 
ditors. He bofrows money on the security of goods. Then, in 
order to defeaf the morgage, all that he has to do is to geta 
sham judgment against him and by the application of the doctrine 
of fraud ger se you deprive the mortgagee from enforcing his lien on 
the mortgaged property. Such aedoctrine does not appear to bes 
foundedon any principle of justice or equity or even of public policy, 
Even in America, in some states, the doctrine of ‘ fraud per Se’ 
has been characterised as arbitrary and inconsistent with the 
harmony of legal science. See Thornton v, Davenport, 2 Ill., 296; 
Rhines v. Phelps, 8 Ul, 455, 464. Now, in Amerfca, the mort- 
gages of moveables have to be registered under the Statutory 
provisions and the possession of the mortgagor is not*deemed. to 


be fraudulent whien consistent with the terms of the deed. 
s k $ » 
Iti is true that it is a® great evil, to allow, a man to defeat the 


tight of his creditors by puttinge “forward ‘a sham transaction, 


° 
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But it*is, I think, a greater evil to*brand real honest transactions 
as fraudulent per se. To put a stop to the first a remedy should 


be found by introtlucing registry laws,and not to dub honest tran- 


sactions as fraudulent per se,” It is, therefore, submitted that the 
rule of English’ Law, prior to the passing of the Bills of Sales Act, 
is in accordance with the principles of justice, equity and good con- 
science and should be applied to mortgayre tr&insactions ‘in this 
country. , A judgment*cteditor can avoid the prior charge on. proof 
of fraud only and not otherwise. If the prior charge is not fraudu- 


lent, the judgment-creditor ewill take the property subject to it. 
. e 


The rule that the fot taking of possession is fraud per se has long 
*been rejected by the English Courts. See on this point Martin- 


“dalev. Booth, 3 B. & Ad., 498. This was a case beteen a judgment- 
. „creditor and a mortgagor whose mortgage was prior to the date of 


" tHe judgment i in favour of the judgment-creditor. On behalf of the 
judgmesg-creditor it was argued that,he should not be deprived of 
the fruit of his j4dgment by a secret Bill of Sale unaccompanied by 
possession. But the gontention did not find favour with the 
court., Itewas held, rejecting the contention that not taking pos- 
session was fraud per se, that as the prior charge was not proved 
to be fraudulent it mus? prevail against the judgment-creditor. 


The case of an execution creditor stands off a different footing 
‘from that-of a subsequent mortgagee or ` purchaser without notice 
of aprior charge, and who has perfected his title by taking posses- 
sion. There the prior mortgagee would be met with the plea that 
* was owing to his negligence in not taking possession that the 

subsequent transferee parted with his money and obtained posses- 


e sion over the property and tMat, therefore, he must suffer for his 


-own neglect. But no such plea is available to an attaching credi- 
‘tor. The attachment only gives hima right to recover the money 
due to him by the sale of the attached prop ‘erty, But it cannot 
be said te défeat-the sights which were already in existence at the 
time of the attachment. At the most the prior incumbranger can 
be charged with carelessness. But this cannot make the position 
of an attaehing creditor any better. A mortgdgee-cannot be post- 
poned because he did not take precautions agamist a future fraud 
by the mortgagor. Sep the observations of Fry, L. J. in Union 


Bagk of London v. ‘Kent, 39 Ç. D. 238° And it has'also'been held , 
, that a court will not postpere a prior legal charge to the sub- 


. 
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sequent\eauitable estate, on the ground of any mere carelessness 
or want of prudence on the parteof the legal owner. See Northern 
Counties of England Fire Insurance Co. v, Whipp; [1884] 26 Ch. D., 

26,’ As stated above, the only charge that the attaching creditor 
can lay against the prior moftgagee js that of carelessness, But 
his own position is ne better since he himself lent money without 
taking any security and the attachment gives him the right to take 
the property subjgct’to all the existing charges." It is only a dona 
fide subsequent purchaser or incumbrahcer, yithout notice, who has 
purchased the property or taken a mortgage over it, and has per- 
fectéd his title by taking possession, that can defeat -the right of a 


prior mortgagee who has not taken possession, Here the contest is + 


between a person, who has used all due diligence and a prior in-ə 
cumbrancer who has allowed the mortgagor to remain in posses- » 
sion of the mortgaged property. It is his diligence that gives him 
priority. But no such plea is open to an attaching creditor.. èe - 
Turning to the case-law on the subject in this country,we will 
first notice Damoder Lakhshutidass v. Aimaram Narain, 8 Bom. 
Law Reporter, 844. Atmaram instituted a suit for the recovery 
of a certain sum of money agair®t one Koilf and obtained a decree 
for the same. Hethen applied for the execution of his decree 
and attached certain moveable property which had been mortgag- 
ed to Damoder without possession. Damoder applied to the court 
executing*the decreé under section 282 of the Civil Procedure Code 
(now Rule 62, Ogder 21), for declaring his mortgage lien over the 
attached property. His application was thrown out by the*first 
court. This decision was reversed by Sir Lawrence Jenkins, C. J. 
and Betty, J. who observed that “the property was clearly subject 


to a mortgage in favour of the applicant ; and that being so, the , 
attachment could only be continued “subject to the mortgage,” 


Another case on the point is Dean v, Richardson, 3 N. W. P., 
page 54. The factwof this case were these—On 14th September 
1869, P effected a loan from the plaintiff on the security .of some 
moveable property. In August 1870, the defendant sued P upon 
a pro-note and on 22nd August obtained a money decree, On ‘24th 
of the same month the defendant attached the” property over 
which the plaintif had a mortgage. The property was sold and 
the defendant, who himstif purchased it, had fulk notice of. the 


mortgage of the plaintiff. Phe point for the decision was whether 
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the lien of the prior mortgage could be avoided ag rae a sub- 
sequent attachment by reason that the property was allowed to 
remain in possession of | the mortgagor. The High, Court. held 
that the lien of the prior mortgagee could not be avoided and that 
the auction purchaser took the property, subject tathe lien of the 
mortgagee, It was remarked that where tere was no fraud a 
prior lien could not be avoided simply on the ground that the mort- 
gagee had ollowed the mortgagor lo remain in possession of the mort- 
gaged property. As J havè already said, an attachment cannot 
create such a lien in favour of the attaching creditor which would 
give him priority over a Prior charge. A prior lien can only be 
defeated on proof of fraud and where no fraud is preved the prior 
*lien must prgvail. Another case on the point is 7; ilakdhari v, 
* Furlong, 2 Ben, L; Repgrts, A. C, 231. The plaintiff had lent 
e money to a court amin, who mortgaged, as a security for the re- 
7 ` payntent of the amount, certain*fee due to him then in deposit,’ 
and cextain fee which méght thereafter be deposited on his ac- 
count. The ‘mortgage »was create on 25th October 1853. In 
1859, the plaintiff sued to recover the sum due to him and obtain- 
ed a simple decree on goth Novémber 1862, without any declara- 
tion of his right to proceed against the particular property mort- 
gaged as security for tae loan. Meantime, on 25th August 1862, 
befere the decree of the plaintiff, another person obtained*a decree 
for rent against the mortgagor antl on 26th Angust 1864, attached 
the mortgaged property. The plaintiff in executjon of his decree 
applied to recover the mortgaged property but hig application was 
thrown out on the ground of the prior attachment of the third 
i party. Thereupon, the plaintiff instituted a suit against the mort- 
*. „ gagor and the third party for the recovery of the amount due to 
him. The coħrt of first instance threw out the suit on three 
grounds, We are, here, concerned with only one of them and , 
which was that the attachment on behalf ọf the third party was 
valid and must prevail, Jackson and Hobhouse, JJ. rejected this 
view and hejd that the plaintiff's mortgage gave him priority over 
the subsequent attachment made in execution of the third* party’s 


a e 
decree. , 7 


“The real contention between the parties was”, remarked 


‘e "Jackson, J. «Ghether the plaintiff could recover the sum by the 
è. an ., . 
e A . 
e —_ . A 
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establishment of his previous {jen under the bond of 25th „October 


` 1853, or whether he was prevented from so recovering by reason 


of the previous attachment of the third” party.” It was held that 
the plaintiff was entitled *to enforce his lien notwithstanding the 
attachment meae af the instance of ‘the shig party. 


The case of Debnarain v. Leisk, 2 Hyde: 267, i is not in conflict 
with .the rule laid down in the above, mentioned cases. A perusal 
of the judgment in that case would show*that there the Jfen claim- 
ed was disallowed against an attachment creditor because the court 
found, as a matter of fact, that the property was mot subject to 
the lien and that there had been an agreement’the result -of which | 
was to destroy*the lien. The court further obserwed that “ Kane 
Ram had no doubt originally a lien onethe stock-in-trade ih the 
godowns at the time he entered into the agreement of the 25th e 
July 1862, but that was of the ‘stock-in-trade then in the godowhs, 
and that as the agreement did not profide for a lien on fhe future 
goods to be brought in, the claimant could gain no- advantage 
from it......." Besides, the lien “claimed | by the claimant in that 
case was not claimed on the bafis of a mortgage deed gs will ap- 
pear from the concluding portion of the judgment where the court 
remarked that “I cannot treat this as a case of mortgage, no 
mortgage subsisting.” . . 


After a consideration of the authorities on the subject, we 
are justified in goming to the conclusion that an attaching creditor 
cannot avoid thé prior charge of a mortgagee to whom the pro- 
perty has been mortgaged before its attachment. He does not 
advance his money on the credit of the property attached. The 


judgment obtained by him does not give him any right in the pro-* ° 


perty which he subsequently attaches. As already stated the 
effect of the attachment under the Civil Procedure Code is to pre- 
vent alienation of the attached property, and as decided in 
Dolphin v. Aylward, L. R, 4 H. L, 486, the attaching creditor 
“takes the interest of his debtor in exactly the plight’in which he 


finds it.” . . i 
.. ` RACHHPAL SINGH, 
s m Bgr-at-Laws, œ 
e Pid s ‘ . é 
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NOTES AND CUTTINGS, i 


A LAWSUIT IN PLANTAGANET DAYS, 


Next to the pangs of misprized love. Hamlet places the Law’s 
delay as one of those burdens hardly to be borne. In the light of' 
this narrative’ it is scarcelyeto be wondered at if lawsuits were 
lookedeupon as calamities and lawyers regarded as birds of Hl 
omen. So, wheit Jack Cade assembled his motley crowd of reformers 
on Blackheath, it was “ Ditk, the Butcher,” who gave expression 


* to the, popular note when he declared: “The first thing we do, 
let’s kill all the lawyers.” , 


From ‘the pqint of view of the Rterature, the historian or the 
lawyer, the time of which we are writing, as Green has shown.in 
his History of the English people, fs one of the most interesting of 
periods. Henry II was King. It was a time of peace, characterized 
by industrial and intellectual energy. William of Malmsbury, 
Gerald de Barri and Walter Map shine as stars of the first *magni- 
tude in the firmament of literature® It was Map who wa’ sending 
Arthur and his knights to wander after the “ Holy Grail,” and in 
their*leader found the immortal figure of Sir Galahad, the type of 
Chaucer’s “veray parfit gentel knight.” While of more importance 
to the lawyer, Henry’s Justiciar, Ranulf de Glanville, was produc- 

„ing our earliest work on English Law, and the Royal Treasurer, 
Richard Fritz-Neal, in his “ Hialogues on the Exchequer,” was 
writing the earliest work on English Government. - 


Henry himself was the greatest figure of shis time. His reign 
is“ the starting point of the history of our modern jurisprudence,” 
He “initiated the rule of law” and the fabric of our judicial 
legislation begins in the year 1166 with the Assize of Clafendon. 


The Guria Regis was still the one Sypremé Court and had not 
yet divided to form the Courts of King’s Benth, Exchequer and 
*Cornmon Pleds, though Henry had permanently established the 
syatem of circuits, Visited By his justices in Eyre, 


ss 
a? , : 
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_, It wag during this interestjng period that Richard of Anesti 
began the lawsuit that was to last for years, cause him to cross 

lands and seas, and to seek justice from no less august personages 

than King and Pope. Hil own narrative of the litigation and its 

attending experienaes, written “ dum Fervetopus,” is contained in 

a Latin manuscript about eighteen inches long and twelve inches’ 

wide, and is one of the mést impoptant legal *documents in our 


history. À ee ° 

Richard desired to recover possession of the manor and -castle 
of Anesti, located in the County of Essex, and which, in accore 
edance with tHe system of feudal tenures introduced elsewhere in ` 
England formed a part of the great “ Honour ef Boulougne,” 
Anesti derived his title as sale heir-at-law of his uncle, Witliam’ 
de Sakville. This latter had contracted in due form to marry e 
Albreda de Tregoz, but despité his solemn vow, taken as d part’ , 
of said contract, he shortly afterward§ married Adeliza sie Vere, 
with whom he lived and to whom was bofn a daughter, Mabel. In 
the meantime, Albreda, the contractee, finding herself thus wronged, - 
brought her suit in the Ecclesia$tical Court to have the marriage an- 
nulled, and, through an appeal, finally reaching the Pope, she obtain- 
ed his rescript in her favour. William Sackville then forsook Adeliza 
and ‘his “daughter, Mabel, ahd proceeded to live with Albreda as 
his wife ‘until his “death. Wh&n that occurred, Mabel, for whom 
her father had borne a strong affection, entered upon and took 
possession of the maner and castle of Anesti. . She justified” this 
action by claiming that before her father died he had confessed 
that he had wronged Adeliza, her mether, by concealing the fact 


that the contract to marry, based, upon which his marriage to. °° 


Adeliza had been annulled, had been released and “cancelled, and 
that, therefore, the decree or annullment, having been compassed 
by fraud, was void. * l ` 


Richard, as heir-at-law, demanded of Mabel and her" husband 
that they vacate the property and upon their refusal "to do se, he 
brought a suit to recover posstssion,. e . 


The primary issues in the case concerned questions of marriage 
and divorce and, therefore® were properly within the jurisdiction, 
of the Ecclesiastical Courts, but as the title to a freehold was alee 
“involved, the plaintiff had first to Sbtain tbe King’s writ betére 


ce 


180 Notks AND CUTTINGS. 


he could institute his suit. To obtgin this, he had to.find the 


King, and after much travel and travail succeeded in evertaking 
him in Normandy and accomplished his mission. On his return 


Richard de Luce, the King’s Justiciar, which necessitated a second 
journey to Normandy to obtain from the King a ‘writ to remove 
the case to the Court of the Archbishop of Caaterbury, sq that 
the validity vel non of the marriage and divorce could, be deter- 
mined. s 


- Then began the weary and wearing process to have the case 
` brought to trial, Testimony was taken and from time to time 
thinor points ef pleading were agreed with a major consumption 
of time, until being almoste exhausted by the skilful moves for 
edelay, planned by defendant’s attorneys, Richard finally sent his 
bréthef, John on a hunt for the King to obtain an additional writ 
to expedite the cause. ba 

Adjournmens followed upop adjournment, but the plaintiff, 
armed with this last writ, finally brought the case to trial before 
the Archbjshop of Canterbury, Gerano the defendant, being 
a resourceful man, refused to go on with the trial, and in support 
of his position exhibited*to his Lordship the King’s writ summon- 
ing him to join the army besieging Toulouse. |“ Inter arna legis 
silent, ” said the Archbishop, and thé case was continued. 

* Richard then betook himself to Gascony, where the King was 
holding court, and, after a few months of waiting, obtained a 
yrit authorizing the Archbishop to proceed with the cause. Dur- 
ing the course of the next two years the case came up, but was 

°. never ready for trial, but finglly counsel and court must have 
forgotten some” of the rules of the game, for a decision was unex- 
pectedly delivered by the Archbishop against the plaintiff. 

Then began additional journeys to the King to get a license 
authorizing an appeal to Rome, which being obtained and deliver- 
ed to the Arclybishop at Canterbury, that august prelate granted 
the writ of appeal. In a few more years the case finally reached 
the Pope and the decree of the Archbishop beirfg reversed ultimate 
victory rested with our plaintiff. . 

e The difficelties of conducting a lawsuit i in those times can be 
imagined when we, read thet upon each trial of the case the 
e , parties had to attend with etheir “clerks, witnesses, friends and 


e ww ° è 


home, he found that the pleadings “had been “ pened ” before , 
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wad Over and over again, the plaintiff was obliged to, “fine 
with the King” for the various writs necessary for the progress 
of the cause through the courts, and the Law's delays, in this case 
extending over some years involved the successful party in costs 
amounting to what was then the large fortune of 250 pounds in 
gold. S 

It was evidently not ‘an agreeable experience in Plantaganet 
days to bask in the rays of what Sir Edward Coke has been. 
pleased to call “the gladsome light of jurisprudence,” Chicago 
Legal News. 


e 
‘ SERVICE OF PROCESS BY TELEPHONE. 


A statute of North Carolina provides that the sammons in an” 
action “ shall beeserved, in all cases except as hereinafter provided," 
by the Sheriff or other officer reading the same to the party or e 
parties named as defendant, and such reading shall be a legal afd” 
sufficient service.” This method of servihg process was established 
by the Legislature of 1876 and 1877, andat that time the telephone 
asa general system of communication was not in existence. In S. 
Lowman & Co. v. Ballard, in tht Supreme Court of North Carolina 
(January, 1915, 84 S. E., 21), it was held, Clark, C. J., and Allen, J., 
dissenting that service could not be legally made by the officer 
reading the summons to the defendant over the telephone, theugh 


the officer may recognize defendant's voice and know he is talking 
to the proper parson. The court said in part: 


“On authority the question does not seem to have been very 
much discussed in the courts. The nearest case we have been able 
to find on the subject is in Ex-parte Terrell (Court of Criminal 
Appeals of Texas, reported in 95 Se W., 536). That case was ane ° 
attachment for, contempt against'a defaulting witness, their statute : 
requiring service of subpoena by ‘reading same jn the hearing ‘of 
the witness,’ and.it was held that service by telephone was no valid 
service, and the position derives some suppost in a New York case . 
of Gilpin v. Savage (201 N. Y., 167, 94 N. E., 656, 34°L: R. A. N.S., 
417, Ann. Cas. 1912 A., 864) to the effect that pyesentment of a 
note and demand for payment must be by actual exhibit of- the 
instrument and that a demand made by telephone was insufficient. 
We are aware that in a Dumber of case» it hasbeen held’that 

e under regulations requiring” service f noticéy to be in writéng, 


service by means of a telegram, ‘wfitten out by the agent and « ° 


e . me, e 


. 
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delivered, has been upheld, but thege: were generally in, if tates 


where the parties had voluntarily adopted that method of com- 


munication. "And where the principle has been approved in refer- 
ence to court process, the statute did nåt require éhat service be 
made by any particular or designated person; and, the party heing 
charged with the dity of having the notice serted, the court has 
held- that such party could make the company his agent to write 
the notice within the meaning of the law. Such was not thè case 
presented*in Western Union v. Balley, (115 Ga., 725; 42 5. E., 89,61" 
L. R. A., 933), a case to which we were cited. On service of writs 
of certiorari ‘the statute reduired that the applicant,should cause 


writteh notice of its proper sanction to be served on his opponent, 


and service by telegram was upheld on the ground that, as- the 
Statute required the party’ to cause notice to be Served and. did 


ig designate by whom, the plaintiffcould designate the company 


as his agent, and the notice so written out would be considered a 
sufficient compliance with the law, eEven in that aspect the case. 
seems to have caused the court ‘much perplexity, and one of the 


Judges dissented, s ° 


n Again, tbere are cases in which notices of injunction were 
served by.telegram and,the service was sustained, but these deci- 
siong were in application of the principle declared by the English 
Chancellors to the effect that, umder certain’circumstahces, if a 
patty in an injunction proceeding knew of the guistence of the 
order and intentionally violated it or knowingly gr intentionally 
acted so as to render the same of non- effect, he could be held for 
contempt. Vansandan v.'Rose, 2 Jac. & Walker, 264; Osborn v. 


Tenant, 14 Ves., 136; rulings by Lord Chancellor Elden, the first 


referred to in Cape May R. R. v. Johnson, 35 N. j. Eq., 422- 425, 
and the second in Davis v. Fibre Co, 150 N. C., 87,63 S. E., 178, 
erroneously printed in this last citation as Lord Erskine, But 
while this ruling may be upheld in preceedings pf that character, 
the exigency, of the’case at times requiring the recognition of 
sucha principle, it should not be allowed to prevail in reférence 
to the service of original process where, as in this case, the statute, 
as heretofore stated, at the time it was enacted contemplated and 
provided for a gervice by reading the wrif in the personal presence 


of the | party and involving, too, the necessary exhibition of the 
e „ process of the litigant.” Chigago Legal, News. 


e wm. e ry 
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ry . 

Is the fact that a witness testifies that he warned a person not 

to touch a live. electric wire, and that the other person replied in 

substance that ke was not ‘afraid of it, and took hold of it and was 

thereby killed, any ground for attacking his credibility? At first 

blush none seems apparent but one is “found by the Court of 

Errors and Appeals of New Jersey, in the casetof Clark v, Public 
Service Electric Co, 91 Atlantic Reforter,83. The court says: 


„CREDIBILITY. OF WITNESSES. - 


s Practically everybody understands the danger lurking in a live- 
electric wire. It is to be presumed that every one warned of the 
existence of such a wounding and death- dealing instrumentality * 
would recoil from it, This wire was flashing fire at the time of 
Walsh's statement. Vice Chancellor Van Fleet, in Earl v. Nogfolk. 
& Brunswick Hosiery Co., 36 N. J. Eq. 188, saidjat page 194, “ that 
a witness -is not entitled to credit whose testimony is inconsistent ° 
with the common principles by which the conduct of mapkind is 
naturally governed’ This je@dicial obsegvation has a pointed ap- 
plication to the testimony to which reference has just been made. 

Surely it was for the jury to gay in respect to the situation just 
adverted to whether deceased was likely to act as Walsh said he 
did, or whether he would have been likely to shrink from contact 
with the flashing wire upon the well-known principle of self- 

preservatfon, quite dppropriately called the first law of nature,” 
Chicago Legal News. . Eo 


THE JURIDICAL POSITION OF EGYPT. 
The establishment of the English Protectorate over Egypt, and 


the abrogation of the Ottoman suzerainty, regularize a situation ` 
which for over, thirty years has be@n a judicial anomaly, Since» * 


the military occupation in 1883, England has been the virtual 
controller of the country, but in law Egypt has remained an 
autonomous provinct of the Ottoman Empire ; her subjects have 
been Ottoman ; her legal and judicial system has been complicated 
by the Capitulations conceded to Christian Powets’by Turkish 
Sultans ; her legislative and taxing powers over forgigners resident 
in hér borders have- been gravely restricted by the same fetters ; 
and her progress, ; remarkable as it is, has been crippled by the 
fiction of Turkish overlordship, ‘with the comsequettial European 
«immunities, During recent’ years, indted, thé wassalage has beén 
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reduced to very low terms in regard to enicenational relafions, In 
the Crimean War Egypt duly sent her contingent, to help the 
suzerain Power ;,in the *Turco-Greek war of 1897 she contented 
herself with withdrawing the exeguaturs of the Grgek consuls, and 
took no part in the fighting ; ir the Tripoli and Balkan wars she 
was strictly neutral, and enforced punctiliouslf against Turkey 
the respect due to-her neutrality, At the outbreak of the present 


war she issued a statement as to her relations with Germany and 


Austria, which involved her in a state of war with those countries, 
by interdicting all intercourse between her inhabitants and those 


- of the enemy coyntries, ahd by permitting acts ,of belligerent 
ecaptifre in her territorial waters and ports. Thus Egypt had in 
A practice achieved the right to pursue her own policy of peate and 


war, independently of thé suzerain Power, before the struggle began 


ze between that Power and England. It then, however, clearly 


became : necessary to cut the Gordian knot of fact and fiction, and 
the prodiamatign of the Protectorate has put on a rational basis 
what was becoming a farcical situation. Egyptians become mem- 
bers of a separate nationality undąr the protection of His Majesty’s 
Government wherever they may be ; the responsibility of the real 
protector is made explicit; the impossible tie with the nominal 
suzerain is severed. But what is of more importance than the 
immediate regularisation of the position in ewar is the ultimate 
change in the status of Egypt in peace in her relations with other 
Powers. - The Capitulations and all the anomalous immunities 
which foreigners enjoy under them, dnd which hamper the good 
hdministration of the proper legal development of the country will 


2 ` now be swept away, or so revised as to offer no obstacle to uniform 
° legislation and a uniform fadiciary. British justice will be the 


guarantee of public and privaté security, as in „the rest of the 
British Empire. The rearrangement of tie Courts is to be left 
till the end of the war, but in the meantime another notable 
opportunity is afforded to the English jurists to frame a scheme 
of laws—a new jus gentium—which shall take the placesof the 
present multiplicity of legal systems:—London Law Journal, 
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' CASES AND COMMENTS. 
` Res judicata— Two tkswes dectded—Whether finding on both 
e issues bar a subsequent trial. , 
M. Vencatāraju v, M. Ramanamma, [1916] I. È. R., 38 Mad., 158. 

The rule laid down irf this case is entirely’ opposed to a course 
of decisions in the Allahabad Higtf Court. Their Lordships (Ben- 
som and Sundara Ayyar, JJ.) hold that where a judgmént is based 
on the findings on two issues, the findings on both, the issues will 
operate as res judicata though the finding on. only one would be 
sufficient to sustain the judgment. The view that that finding 


only will operate as res judicata which is logically prior -to the 
other, is rejected as being “entirely unsound.” They point out that 


it would often be impossible *to apply the rule of logical priotity. 2 


There is no doubt a good deal to be said in favour of the view of 
the learned Judges of the Madras Court. Under section It of the 
Civil Procedure Code a retrial is forbidden of any suit or issue which 
has been heard and finally dedided in a previous suit by a court of 
competent jurisdiction, i 


Where the former suit could have begn disposed off on a find- 
ing on any of two or more issues arising in that case, surely 
it is for that court to say whether it would base its decision on 
a finding on any particular issue or on all the issues, When 
court deliberately tries and finally decides all the issues and 
founds its actual decision thereupon, it is hard to see why an- 
other court in a subsequent suit should proceed to determine 
subtle questions of logical priogties and re-open the whole 
matter afresh. Public policy erequires that a man should not 
be vexed twice for the same cause and that there should *be 
an end to litigation. An attempt to re-open the question seems 
to have been made in the recent case of Risal Singh v, Bal- 
want Singh, [1915] 13 A. L. J. R., 594, but the question was not 
considered by the court; though the actual decision of the 
majority of the ‘court as to the proper effect of-the judg- 
ment of ‘their Lordships of the Privy Council in the case of 
Dharam Kunwar v, Balwant Singh, [19124 34 Alk, 398, doés rn 
counter to the rule of logical priority*as expéynded in the leading 
case of Sió Charanlal v, Raghunathe [1895] 17 All, 174. 
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Evidence recorded by Munsif—Plagnt subsequently presenthd to 
Subordinate Judge—Admisstbility of—Consent of parties. 

Sri Rajah Prakasarayanim Garu v. Venkata Rao, [1915] I. L. R., 88 Mad., 160. 

A suit was instituted in the Court ofte Munsif evho recorded 
all the evidence, and tried the case on the merits. On appeal 
his decree was set aSide on the ground that the pecuniary value 
of the suit was beyond the jurisdiction ofa Munsiff’s Court, and 
the plainf was returned, for» presentation to the proper court. 
The plaint was accordingly presented in the Court of ‘the Sub- 
ordinate Judge and at the hearing the parties agreed that the 
evidence recorded by the Muffsiff should be treated as evidence 
in the’suit, It was subsequently contended that the evidence 
had been illegafly admitted and that the consent of the parties 


could not cure the illegality. -The High Court repelled the 


contention, and we think, rightly.e As observed by the learned 
Judges, the facts admitted in evidence being themselves relevant, 
provisions” of lay intended to test tke credibility of witnesses or 
to enable the trying Judge to måke the test himself are not of 
such an important character that parties cannot waive the benefit 
of those provisions. They are not rules of public policy which 
the, parties cannot waive. Consent or want of objection to the 
reception of evidence which is irrelevant cannot make the evjdence 
relevant, but consent or want of objection to the wrong » manner 
in «which relevant evidence should be brought on the record of 
the syit disentitles parties from objecting to such “evidence in a 
Court of Appeal. Cf Miller v, Madho Das, [1897]"19 All, 76. 
Hindu Law—Will—Mtnority of tesiator—Onus of proof. 
Krishnama Chariar v. Krishnama Chariar, [1916] I. L. R., 38 Mad., 166, 

e It may now be taken as settled law that a'Hindu minor, 
though not governed by the Hindu Wills Act.or the Indian Suc- 
cession Act, cannot make a will and the age of majority for the 
purposes af making a “will is determined by the Indian Majority 
Court. Hardwarilal v. Gomi, [1911] 33 All, 525. ` Tyabji, J. 
rightly points ‘out that when the defence of minority of the testa- 
tor is raised to invalidate a will, the onus is on the party setting 
wp the will tw show, that the testator was of full age when he 
made it and in the matter of onus minority and testamentary ‘in- 
capacity stand on the same footing. 
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THE, LAW OF TRANSFER IN BRITIŠĘ INDIA, BEING A COM- 
MENTARY, ANALYTICAL, CRITICAL, AND EXPOSITORY ON THE 


TRANSFER OF PROPERTY ACT, (Ac¥ IV OF „1882 ‘AS AMENDED , 


“TO DATE), by H. S. Gour, MA, D.C.L, LL. D., * Barrister-at-Law in 
three volumes ; "Vol. II (Mortgages and Charges* and the Pro- 
cedure Relating thereto) Fourth Editio& (Revised and Enlarged); 


Calcutta, Thacker, Spink & Cp., 1915, Price Rs. to. a 


= d 
A few months ago we had occasioneto notice the 1st yolume of 
the 4th edition of Dr. Gofir’s well- knawn workgon “ The Law of 
Transfer in British India.” We have now before us the 2nd volume 
of the same edition. This volunte, as is well-known, deals with Mort- 
gages and Charges and the Procedure Relating thereto. We think 
it would be superfluous to dwell at any length upon the merits of 
this sfandard treatise. Suffice it to say that in this edition all 
cases reported upto the time of publication have been noticed in 
appropriate plages with the result that over three hundred papes 
have been addeg to the present edition. The text has been threugh- 
out thoroughly revised in the light of recent decisions. The law’ re- 
lating to mortgages and charges has been discussed in an exhaustive 
manner. There is a full Index and the usual Table of Cases, 
The get-up of the book well sustain$ the reputation of it publishers, 

and the price, we must say, is moderate. A 


Es 


A g . 
THE LAW RELATING TO ACTIONABLE NON-DISCLOSURE AND 
OTHER BREACHES OF DUTY IN RELATIONS QF CONFIDENCE 
AND INFLUENCE, by George Spencer Bower K. €., Messrs, 


Butterworth & Cé,, Longon and Calcutta, 1915. 


Mr. Spencer Bower is an author of, “repute ; anda Doa of emin» 
ence. His learned work on the Lay of Actiofable Misreprestnta. 


` 
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tion is well- known to the profession, The present  treatisl j is de- 
voted to an exposition of the Law Relating to Actioflable ‘Non-dis- ` 
closure and måy be regarded i in a sense as the ‘complement of the 
former work. We have read the bools with great, pleasure and 
with great profit. Mr. Spencer Bower has a style all his own, 
formed somewhat after the' manner of Story, The book isas weli- 
conceived as it is wall-written, After pointing. out that there are 
defined types of transactions and relations in which the parties 
are under an obligation not merely to state truly whatever is stated, 
but to divulge with candour and completeness facts which otherwise 
„there is no obligation to digclose at all, and that this treatise is 
egncerfed with such duties of disclosure and the civil rights afd’ 
ljabilities occasfoned by the violation of those duties, the author 
classifies such transaction§ and relations into five main heads, 


*¢1) Negotiations for Certain Contracts termed Uberrimaefidei Com- 


prising Contracts of Insurange, Sale, Suretyship, Releases and Com- 
promises dnd the like. (2) The Relations of Confidence Comprising 
those of Trustee and cestui gue iust Promoter and Company, and 
Principal and Agent. (3) The Relations of Influence, eg., those of 
Parent and Child, Guardian and Ward, Solicitor and Client, Medi- 
calman and Patient, priest and disciple, and such relations of in- 
fluence and domination as, in any particular case, may be proved 
to have existed in fact. (4) The Statutory law as to Non-dis- 
closure in Prospectuses of Companies, and (5) Cases in which a 
persos has a right of action in respect of another person’s breach 
of duty of disclosure owed by him, prim’rily or immediately, to 
the Court, the State, or a class of third person’s and not, 
except indirectly, to the party complaining. The extent and 
the limit of the duty of disclosure in case’ of each of 
these transactions or relations is pointed out with care, and 
all questions as to the burden of proof and its discharge, pro- 
per reliefs and remedies, and proper parties are discussed with skill 
and learning, „The wħole text is founded on and illustrated by 
that wealth of' cases which only the English Reports can fernish, 
In orderliness afid excellence of arrangement, in completeness 
‘and thoroughness of treatment the book leaves nothing to be desir- 
gi. On this sybject, the law of India differs but slightly if at all 
‘from that of gland, and the pregent work should prove as 


valtable and as useful here “ts in England. In four interesting ° 
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Appendkes we have (i) E critigism on the incorrect and inexact 
‘use of the’ terms ‘fraud, ‘negligence,’ ‘mistake’ and the like in 
relation to Non- disclosure, (2) a Comparison between Jurisprudence 
and Ethics in rglation to the Duty of Disclosure and the Use and 
Abuge of Confidence and Influence, (3) and (4) A sketch of the 
Roman and the Scottish Laws on the Subject, 


. . ` . 
. 





o A:GUIDE TO THE INDIAN COMPANIES Acrt BEING ‘ACT VII 
OF 1913 (AS AMENDED, by Act XI of 1914), with,Full Text of 


stha Act and Forms of Procedure, by W. Harold “Edwards, Soljcitor ` 


and Notary Public pp. 1—372, Thacker, Spink and Co., Calcutta 
and Simla, 1915} Price Rs. 7-8. * 


This book has been compiled primarily with a view to’assfst ” 


the mercantile community ane to familiarise managing agents and 
other persons interested in joint-stock companies vith the import- 
ant provisions of the new fogian Companies Act, and the book, we 
are sure, will well serve its purpose. In the first forty-five pages 
the author summarizes the main provisions of the Act in a clear 
manner, and then follows a full text of she Act with Forms of 
Procedure as sanctioned by the Government of India, The Index 
is full and accurate, and there if a table of corresponding sections 
of the Indian apd English Companies Acts. The book shoutd 
also prove .usefyl to the profession as a handy reprint of thesAct 
with Forms of Procedure. ‘It is well- printed but the price is rather 


high. 





SUBJECT-NOTED | INDEX OF CASES JUDICIALLY NOTICED (1809 
—1913), by Nrisinhadas Basu, B. L. Vakil High Court, Calcutta, 
Published by A. c Mittra, and N. D. Basu, Proprietgrs, ] Law Aas 
lishing Press, 3—5 Bow Street, Calcutta, 1915, Price Rs. 12, 


We congratulate Mr. ‘Basu on the excellence of his Index. 
Cases have been arrangedewith reference to numa s of volumes, 


and ‘pages, just as in Mr, Desai’s Index, - But, ‘in addition, the name 
* of each ‘case has also been given. This ensures’ greater accuraty, 


e 


e 
. 
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It is further a ‘ Point-Noted’ Index. Bich: case ias been 4ndexed 
with reference to each point decided therein. We have no hesita- ` 
tion in recommending this Index to the busy practitioner for 
everyday use in court or office. We mey? add that gases decided by 
all the Superior Courts in India and by the Privy Council pave 
been indexed in this*volume. Another volume wfll we understand 
be devoted to English or American cases whieh have been Judici 
ally noticed in India. uo, © 


e THE INDIAN OATHS ACT (X OF 1873) WITH A SHORT Com. 


‘“MENTABY THEREON AN] WITH AN INTRODUCTION, by T. Rama- 


e Jauldenanar, B. A. B. L., High Court Vakil, Madras, 1914, Printed 


at the Commercial Press, Triplicane, 


This is an agnotated edition of the Indian Oaths Act, which 
is of some importance in daily practice. Relevant cases have 
been carefully collected and appropriately noticed by the author 
who has not spared criticism where criticism was necessary. The 
Introduction is certainly the most interesting part of the book. 


The,author deals, with great learning and in detail, with the origin ° 


of Oath, its definition, its essence its history, classification and 
forms of Oaths, and the rules relating to Oaths and their adminis- 
tration in Hindu, Muhammedan and „Roman Laws. May we, 
however, point out that dissertations on the old Panchayet system, 
or the ingrained loyalty of Indians to the Crown are not strictly 


„Material in a commentary on the Law relating to Oaths ? 


—— 


PRACTICE AND BROCEDURE IN CIVIL CASES AND EXAMINA- 
TION OF WITNESSES WITH MODEL PLEADINGS AND DERDS IN 
Two Vous; by Mahim Chandra Sarkar, 2nd ed. Rai M. C. 
Sarkar Bahadur and Sons, Calcutta, 1915, Price Rs, 3. 


e 
Mr. Sarkar is awell- -kpown writer of law books, His book 
on "Practice and Procedure ip Civil Cases met a long-felt want and ° 
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was spechall y useful to the junior members of the Profession who 
naturally fee] some difficulty in mastering the intricacies of the Civil 
Procedure. We have now, before us the second edition of this 
excellent manual. It has been enlarged and revised and Model 
Pleadings and Deeds*in English and Bengali have been added in 
a second volume. It appears to have been written with a view to 
assist the practitioners in the Civil Coarts jn, Bengal, as the Gene- 
ral Rules framed by the Calcutta High Court only are referred to 
everywhere. This detracts a little from the value of „the book to 
the practitioners in the other Provinces. We would suggest tọ the 
learned author to Gonsider the advisability of bringing out separate” 


editions for the different provinces with* reference to the Rules ` 


framed by their respective High Courts. The manual as we.havg .° 


said is exceedingly well-arranged and takes the beginner through 
all the stages of a Civil suit btginning with the mathod of taking 
instructions and drafting pleadings up to the execution of decrees, 
There is a very valuable and tnstructive chapter on ethe art of 


examination of witnesses. 


THE SUPPLEMENTARY DIGEST ON CASES OF PRE-EMPT&ON 
FROM MARCH 1905 TO MAY 1914, by Bakashish Lal, Pleader, | 
Ghazipur. Printed by Rajkishor Varma and Bros. at the Rajniti 
Press, Patna City, 1914, pp. I-67. e 


Mr. Bakhshish Lal prepared and published in 1905 a Digest of 
cases on the Pre-emption up to February 1905 which met with a 
warm welcome from the profession. He has now compiled a 
Supplementary Digest of Pre-emption Cases decided*in the years 
1905—1914. It is on the sathe lines as his former Digest and 


will, we have no doybt, be found equally useful, 


e ` e 
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A DIGEST OF CASES ON MORTGAGE J ÅND Carce AS RE- 


PORTED IN THE BENGAL LAW REPORTS, SUTHERTAND’ S WEEKLY 


REPORTER, HIGH COURT REPORTS OF MADRAS, BOMBAY, AGRA 
AND ALLAHABAD, THE INDIAN LAW REPORTS AND INDIAN AP- 
PEALS AND OTHER PRIVATE REPORTS UP To DECEMBER 4914. 
To BE COMPLETED IN TEN PARTS PUBLISHED MONTHLY. PART 
1, by Bakhshish Lal, Pleader, Ghazipur. Printed at Rajniti Press, 
Patna City, Price per part excluding Packing and Postage, 'Re. 1 


We are not sure that this Digest will serve dny useful purpose. 
Dr. Gour’s new edition which we are noticing elsewhere is as full 
a repertorie of case-law as any can require. This Digest is, how. 
‘ever, as far gs we have been able to examine, quite accurate and 


*wellearranged. The getyip is susceptible of much improvement. 
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THE LAW OF PRIMOGENITURE AND 
é IMPARTIBILITY. - . 


Primogenitute is the right of the first-born to igherit property 
to the exclusien of the later-born. Shis right accrues, fot by 
seniority of origin but by priority of birth. The eldest son, whe- e 
ther born of the first or any other wile, is entitled to the wHole 
property. š 7 

Manu says :—“ As’ between sons born of wides egual in their 
class, and without any other distinction there can be no seniority 
in right of the mother, but the seniority ordained by laf, is accord- 
ing to the birth..{2) He also emphasizes this rule by the next verse 
which runs as follows :—“ The right of invoking Indra by the texts 
called Sevabrabmaaya, depends on actual priority of birth, and of 


twins also, ifany such be conceived among different wives, the eldest ' 


is he who was fitst actually born.” Thus, e/dership, if I may so style 
it, is a valuable*right of that kind which Esau possessed, but which 
he in an evil hour sold only for a mess of pottage. But importagt 
as it is, primogeniture, as it.is now commonly understood, is not 


strictly ordained by law, it is a creature of custom: This customy “~~ 


however, is not confined to this country or to that, itis, if we may 
say so, of a guast-general character. Among the Jewish patriarchs, 
the first-born enjoyéd a mystic and spiritual primogeniture. ($) In 
the land of Canaah he was entitled to a doud portion of the inheri- 
tances(c) In England.the eldest son alone inherits aH the, land, 
“a law,” says the orthodox Judge, Sir William Blagkstong, “ unjust 

(a) Chap. IX, V. 125. ' 

(b) - See Gertesis, XXV, 3.. 

(c) See Deuteronomy, XXI, 17, with Le Clerc’s Jújicioùs Commeng- 


ary. * A ë . ` 
e e =. @ 
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only in the opinion of younger brothers.” This law aay be, fe adds, 
of some political use in sharpening their industry and Bacon, in’ 
one of his famous essays, also looks at the matter in the same light. 
At Athens, the sons were equal, bute the poor qaughters were 
endowed at the discretion of their brothers. (a) Among, the 
Romans, however, thé state of things was differertt ; their jurispru- 
dence does not appear to have so deviated from the equality of 
nature. The insolent prerogative of primogeniture, as Gibbon puts 
it, was unknown : the two sexes were placed on a.just lével : aH the 
sons and daughters were entitled to an.equal portion of the patri- 
. monial estate ‘and if any of the sons had been intercepted by a 
premdture death, his person was represented and his phare was” 
divided by his*surviving children (5) 


Indeed, primogeniture” is a striking instance of custom overrid- 
ing positive law. The general law of inheritance enjoins equal 
distribution of patrimony among the sons. After speaking of the 
pater familias Harita sayg:—“ If he Be dead, the division of inheri- 
tance should be made equally.” Similarly, Poithanasi says :—“Where 
the paternal inheritance*is to be divided, the shares shall be egual” 
Jagannath 4lso, declares “Let the sons divide equally the effects 
and debts after the death of both parents.” This is certainly the 
law, and it is no doubt a just law, for equity is equality. + 

True it is that law respects theteldest brother and gives him a 
hither place than it does to the younger brothers. , But it does not 
give him the entire patrimony to the exclusion of fhe rest. Manu 
says that the eldest brother may have the possession and manage- 
ment of the entire estate of the father, and that the younger bro- 
thers may live under him as they lived under their father. (e) In 
“fact, the eldest Brother is 7” loco Parentis as regards the others, 
But however high his position may be, it cannot prevent his 


‘brothers from claiming partition of the family property ; and when 


that is made, the portion to be deducted and.set apart for the 
eldest is one-taventieth part of the heritage, with the best of all 
. e 


(a) Seethe pleadings of Isaeus as illustrated by the version and 
comments of Sir William Jones. : 


, (b) The Rise and Fall of the Roman Erppire, Vél'ii, p. 655. Chandos 
e Library Rerin. e . 


° 
*e -(c) Manu’s Insfitutes, Chap. IX §. 105. See also §. 108, 


e? 
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the chakels (a) . If, E T brothers are egualty skilled in 


- 8 
performing their several duties, beyond some trifle as a mark of 


greater honour, the eldest is not entitled to any substantial deduc- 
tion at all. (4) «Where a deduction is made, the residue must be 
distsibuted equally among the brothers ; but where no such deduc- 
tion is made, the “eldest i is to. have a double" Share; and the next 
born; a share and a' half, ifthey clearly. surpass the rest in virtue 
and learning, the younger sons must haye each a share, But if 
all be equal'in goad quality, they must all- take share and share 
alike (c). Thus, it appears that the greatest of Hindu law-givers 
does not, as a matter of fact, give a ‘larger share, much less the 
entire estate of the family to the eldest son. Ina case which wag, 


heard in the Sadar Dewani Adalat at Calcutta in 1799, where the | 


widow of the eldest brother sued the otfer three brothers for her 


husband’s share, which, it was alleged, was one-sixteenth by, rigpt . 


of primogeniture and a fourth of the gemainder, it was held that 
the estate should be divided equally, and, that the plaintiff” should 
get only a fourth part thereof, the first-born or an elder brother not 
being entitled to a greater sharaon the ground of priority of birth 
(d). Later on, in 1823, the. same Court also decided that all the 
seven sons of the deceased owner were entitled in egual parts and 
that no deduction should be made in favour of the eldest (e). 


But custom whose sway is Supreme, comes in and interfering 
with express ordinances assigns the whole corpus of the patri- 
mony. to the eldest son, reserving for the other sons a bare pitt- 
ance, However unjust and inequitable the assignment might be, 


it'could not be upset as it is the practice, and practice, as Manu: 
says, is superior to law. But general, as the practice is, its origin ` 


is not easily traceable. In fact, as Sir Henry: Maine says, “ pri- 
mogeniture or the usage of exclusive succession of the eldest js 
one of the most diffioult problems of historical jurisprudence” (7 ). 
He follows up the .subject in his “ Early History of Institutions,” 
y e 


a) See Manu Chap. IX, §. 112. ank4 
b) See Chap. IX, §. 115. | ° 
(c) See Chap. LX, §§. 116, 117. ° = 


(d) See Sadar D. A. Rep., Vol 1, p. 27. 


- (e) Karforma v. Karfæma, C. H. La, pp. 74 75. see also, Taliwar, 


Singh v. Palwan Singh, S, D, A. Rep, Vol 1r, pt 203, ° 
. e- 


(f) Vide Ancient Law, p. 227. ae e eg 
e e . 


* belong. | The system under which sof the eldest son, ġuź the eldest 
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and after dealing with it in his own masterly ways at last, fomes to. 
the conclusion that primogeniture considered as a rule of succes- 
sion to property, is a product of tribal leadership in its decay (a). 
The primogeniture which, first méetS us in oer enquiry and 
researches into the subject, is not uniformly the primogeniture evith 
which we are now familiar, The right of the eldest son gives way 
to the right of the eldest male relative*of the degeased, and occa- 
sionally it seems as if neither*the succession of the eldest son nor 
that of the eldest relative could take effect without election or con- 
firmation by the members of the aggregate group to which both 


male kinsman, succeeds, now bears very generally the name of 


‘Tanistry, a custom peculigr in Ireland.. Tanistry seems to be the 


undoubted parent of primogeniture as we know it. This later 


“system of succession to thrones is ir? some respects a great advance 


on Tanistry (4). s 

From what we have stated above, “it i is clear that primogeniture 
might be divided into two kinds, lineal and ordinary. By lineal 
primogeniture, preference is giver® to the senior Zine, and the suc- 
cession goes to the eldest’ in the nearest degree in that Zine, and 
on his death, to his eldegt son, and so on until the whole line, so 
far as male descendants go, becomes extinct, when the suecession 
goes to the next line and the same erder of descent is folldwed as in 
the line preceding. By ordinary primogeniture, preference i is given 
to naarness of blood irrespective of the Zine, and thes succession goes 
tothe nearest in degree, although he may belong to the most junior 
fine; and where there are more members than one in the same 
„degree, the succession goes to the eldest among piem to whichever 
"line he may belong. s 

. All estates to which survivorship does not apply, and in which 
‘te son of the last holder succeeds in preference to his younger 
brother and others, must be taken to be governed by the rule of 
succession by lineal primogeniture. Generally speaking, however, 
such estates are governed by the rule of succession by csdinary 


primogéniture? 
To illustrate the above by an example: the holder of an im- 
,partible estate dies leaving two sons, Beand Č. B, the eldest son 


| (a) History of Early Ingtitutions, pæ 198—202. 
` (b) Early Institutions, pe 137, 138. “vy 


. 
e 
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holds th estate, sand C, the ounger, gets only maintenagce. B. 
‘dies leaving a Son, D. If lineal primogeniture governs the succes- 
sion, D. would get the estate; but if ordinary primogeniture is 
applicable, C, being nearet in degree to the last holder, would get 
the estate. á ; 

Distinction between the Dayabhaga and the Mitakshara should, 
however, be always’kept iñ view. Accordingto the former “it is 
the nearest in blood to the /as¢ male holden that is the proper heir, 
and wof the senior member of the group” (a). According to Mitak- 
shara succession is determined by survivorship (4). Again in a 


Dayabhaga joint family, distinction is made between full „and half * 


blood. But in a-Mitakshara family of that kind, Qo such distine- 
tion is made ; hence a half-brother seniog in age succeeds by survi- 
vorship to an impartible estate, in preference to a younger brother 
of full blood (¢), ° Ie 


The question as to which, kind of primogeniture, is applicable 
to a particular estate is generalii determined by a clearly estab- 
lished custom governing succession in the family. As a general 
rule the /as¢ holder is deemed to be full owner, and as*such to be- 
come a fresh stock of descent. This being so, the inheritance is to 
be traced from him and not from the previous holder who had 
ceased tg be of that stock. The mere fact that an impartible estate 
is enjoyed in a different mode from that prescribed by the ordinary 
Hindu law is net sufficient to show that the inheritance is to be 
traced by the same mode, unless some further family custom éxists 
beyond the custom of primogeniture (a). ' 


Primogeniture is the rule of succession to impartible estates (e) 
and generally. applies in this country to Rajes, Polliams and the 
like. Indeed, where primogeniture is the rule, impartibility must 


(a) The Tipperah Raj Case—Neel Kisto Deb v. Beer Chundeér 
Thakoor, 12 M. It A, 523. 


* (é) Naragunty v. Vengama, 9.M. I. A., 66., . 


(c) Subramanya v. Siva, I. L. Ry 17 Mad, 316;" Ramaşami v. 
Sundra, I. L. R, 17 Mad., 422. 


(d) Muttuvadu v. Periasami, I. L, R, 19 Mad, 4%, P. c, 


(e) See the tases of Fhakur Ishri Singh v. Baldeo „Singh, and Achal 
Ram v. Udai Partab Addiya, reposted in elndian “Appeals, Vol, XL, 


pp. 135 and 51 respective, .° y a 
Sag, 
| 
. e eo . 
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necessarily be the character of the estate, ue the convergd proposi- 
tion is not invariably true, for an Impartible estate may descend 
to all the Heirs under the ordinary Hindu Law. But though 
generally applied to thrones and the lké, primogewiture may, also, 
exist by family, custom, although the estate is not what is tehni- 
„cally known in the’ North of India as a Raj « or ‘what is known in 
the South of Indig as a Polliam (a). But though not a Raj or a 
-Polliam, the estate, ip,ordér to have the rule of primogeniture 
applied to it, must be of the impartible kind, a partible estate from 
its very nature not coming within such rule. It was formerly (4) 
-held that primogeniture coufd only apply to a Raj og a Polliam or 
cae like’; but now the state of the law as settled by decided cases, 
is that even here an estate is not a Raj or a Polliam succession 
. toit may take place according to the rule of primogeniture under 
°. a,kulachar, or family custom (c). «So in the case of large’ landed 
possessions, long establishgd 2u/dckar will have the effect of law, 
and convey thg estate fo one son tø the exclusion of the rest (d). 
'Ithas been stated by Colebrooke that the large possessions, called 
‘zamindaries i in official Panguage, ase considered by modern Hindu 
lawyers as tributary principalities(¢). But the usage to have the 
-effect ascribed to it must possess the character of antiquity and 
continuousness and arise from the sense of legal necessity. as dis- 
tinguished ‘from conventional argangement. *Jn other words, the 
“usage ‘must have sprung up from a very long course of practice 
‘and must not be the result of a family arrangement come to for the 
purpose of convenience or for some stich cause. "In the Tippera 
Raja practice has for a long time been in vogue for the Raja to 
‘nominate from’ amongst the members of his family the Yudaraj 
*(young prince) and the Bara Thakur (chief noble); -of whom “the 
former succéeds to the Raj on` démise of the Raja, and the latter 
(a) Chowdhry Chintaman 2. Musst. Nowlukho Konwari, 2 L A, 


263. 
(by See Mantharg's address -to Kaikei, inducing her to pray for the 


.. banishmépe of Rama and the crowning of Bharat, Ramayana, Ajudhya 


Kanda. 
(c) “See Chintaman Singh v. Nowlukho, 2 I. A, 1 3263; “Rajah Rup Singh 
v. Rani Baisni, 11 I. Al, 149. . 


(2) See-Golebrooke’s Dig., Vol. T, "p. 169 note. à 
re 
- S (4) See Macr. H t: Vol. $ p. 18 ‘Notg, See also Ishan eee v. 
*e Iswar Chandra key, S. D. As Rep. Vol. Iy 2. - 77- ae 
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‘takes the place of. Y: bards (2). ‘Similarly, in the Tirhut Raj case (4), 
‘the Raj zamindari having unifofmly descended entire to one single 
‘male heir to the exclusion of the other shembers for fourteen gene- 
rations the ku/aghdr or family usage was held to “beestablished and 
was given effect to. A custom for the Raja in possession to 
‘abdicate during fis. life-time and assign “by deed the Raj (c). to 
his’ eldest son or nearest male heir was, also, “held to begood and 
valid, Suitable: provisions being madesfor the younger sons (d). `- 


Many af the’cases of estates reece by primogeniture. appear 
to rest on the nature of the estate itself, as being ‘a sort of sove- 
ereignty whicl? from its nature and constitution ‘is impartibie, Such 
is the general character of Rajes as they are foundein India. As 


for the case of Ghirdharee v. Koolahul, fe) where it was held that” 
there might be a partible Raj, it seems to us, that the estate it, ° 


‘dealt with was not properly a Raj, but was of an ordinary, kind, 
At any rate it did not possess all the chdracteristics of a. Raj right- 
ly so called, But though a Raj isnot divisible i$ may in some 
cases ( f) be held and enjoyed by two pergons atthe same time. 
‘In, fact, the case of two Rajas governing two parts of the same 
Rajis common enough. In Bengal the old Nattore Raj is and 
has, since after the time of Maharaja. Rath Krishna, been in the 
hands of two Rajas, the-one representing the senior (Bara,) «and 
the other thes junior (chota), branch (taraf). But such.a state of 
things is. not peculiar to. this part of India. In the state of 
Dewas, too, there are two “Rajas ruling over two different 


(a) See Neel Kisto Deb v. Beer Chunder, 12 M. I` Aq 523. ”? 


(b} In this case it was found-as-a fact that the Tirhut zamindari was a 


principality, indeed, one and indiviible, the remnant of which as it® 


appeared at the time of the suit, &ktending to about 15 villages. 

(c) Regs. XI of 1793 and X of 1800, being confined to cases in which 
there i is no deed or will executed, they do not apply to the case of a Raj. 
See the Tirhut Raj case, p. 164 (pp. 187, 188). oe also, the “Hunsapur 


Raj case. e°’. 
E Gunesh v. Moheshur, 6M. I. A., p. 164, (p. 193), 
(e) a MAT As 344 A ; Da 


(f) In the case of the, Tirhut Raj, however, there was no evidence 
that it was ever held by two Rajas as ce-parceners: it “chad always’ des 
cended to one individual to the exclusions of the negt. 


= 
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portions of the principality. Theis position appears to We similar 
to that of the two Brentforth Kings of old, But though a Raj 
may be held* separately by two Rajas, it does not ` necessarily 
follow that it is partible among the sgvaral members of the Raj 
family. As we have observed above, a Raj properly so called, i 

not divisible among-its tnembers, the most “preminent incidents 
thereof being impartibility and descert by primogeniture, This 
point has Been settled, among others, in what is known ‘as the 
Hunsapur Raj case (a), Owing to the refractory conduct of the 
then Raja the estate was confiscated by the East India Company 
in 1770, but “subsequently at the time of the Decennial Settlement 
jn 1790; the zamindari was granted toa member of the jufiofr 


branch of te same family as a matter of favour. In the 


aforesaid case it was Meld that in the absence’ of any express 


- intention of the grantor to alter, the nature of the tenure, it 


` 


must be presumed, according tothe policy of the Decennial 
Settlement, ithgt the subject of the grant was the old zamin- 
dari with all its incidents including spartidility, and that the 
transaction was not sosmuch the greation of a new tenure, as the 
change ofthe tenure-holder by the exercise of vis major. Now, 
what is true of a Rajis also true of an ancient zamindari which is in 
a manner of the character of a Raj. Such a Raj or zamindari being 
in its nature impartible can only ¿descend toone member of the 
family, which that one is to be, would depend upon the custom 
governing succession in that family. In general,‘such estates des- 
cend by the rule of primogeniture (4). ° j 

* In that case the eldest son, whether born of the first or any other 
wife, has the preferential right. As long as the ézme of the eldest son 


° continues in pqssession, the @state cannot pass in any other line. 


That is to say, on the death of the eldest son, leaving sons, it would 
pass to his eldest son and not to his brother (¢). The principle of 
(a) Beer Pertab Sahée v. Maharaja Rajender Pertab Sahee, 12 M. I. 
A #.1. The Hungapur Zammdari is better known as the Hutwa Raj. 
(b). This presumption, however, is rebuttable and may be displaced 
“by evidence, showing that some other rule prevails, See Jshri ¥. Baldeo, 

-un L A, 138 See also Achal Rum v. Udai Pertgb, 11 l. A} 51 
(c) See Manu, IX, §§. 125, 126 ; Rughunath y. Hurrehur, 7 S. D. 
_ Rep., 126 (146) ; Bhujangrao v. Malogirav, 5 Bom., H. C. (A. C. J.) 
"161 ; RamBlakshm#v. Sivafanath, 14 M. I. A., 570; Pedda Ramappa v. 


te Bangari,8 I. Ag P. 1. è . 
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representation applies. The nféarer line excludes the more remote 
(a). In other words, the rule of lineal, primogeniture as distin- 
guished from ordinary primogeniture applies (4), and that only in 
the absence of & custom fo “the contrary (c). Where, however, a 
family can elect one of themselves to be sole heir, such a custom is 
not primogeniture. In fact, in the case of descent by primogeni- 
ture; succession goes purely by force of custom, it is not atall 
governed by individual choice or by 4ny other consideration. The 
rule of lineal primogeniture is sufficiently hard and fast: the 
only alternative to it is primogenituge by priority of degree, and 
Among those who are equal in pe prominiey the &èlder in line is.to be 
preferred (a). : i r j 


The Ghatsila Raj family in the distric? of Dhalbhum is govern- 


ed in the matter. of succession and inheritance by the customef: 


lineal primogeniture (e), In that family which, however, is govern- 
ed by the Mitakshara law, the Raj goes on demise of the Raja 
‘to his eldest son, and on the death bf the latter, it passes on to his 
eldest son. By ‘the eldest son Vis meant the eldest surviving son, 
which is, and must necessarily be the case where the first-born son 
had died before the succession opened. If, however, the first-born 
son had left a son him surviving, then it would seem that the latter 
would haye got the Raj or the ,zamindari as the case might be in 
preference to his uncle, a son and a grandson being considered 


equally near anď equally efficacious. - . 


$ e e . 
Similar custom prevails in the Hunsapur, or, as itis more 


generally called, Hutwa Raj. There, too, the eldest son succeeds 
to the Raj and on his death his eldest, son takes his place, and, thus | 


the succession goes on until that hanch becomes eXtinct, in hik 
case the next branch comes in and takes possession of and enjoys 
the Raj in the same way. 


“(a) Udayar v: Udayar, 24 Mad., 862. 7 : 
(@) Bhawani Ghulam v. Deoraj Ruari,5 All, 542. a . 
(c) Doorga Persad Singh v. Doorga Konwari, 4 Caf, p. 190 (P. C.) 


(dq) Muhammad Imam Ali Khan v. Sardar Husain Khan, 2 C. W. 


N., 737 (740) P. C„ s.c. IPL, Rọ, 26 Cal., 81. n . 
(e) Mahesh Chander Dh&il v. Satrughan phe, 29 I. u 62. eee 
known as the Ghatsila Raj case. ee 
XIN 27 J 
s e e e ` 
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Lineal primogeniture, also, preyails in some: of the -Huropean, 
States. England which noy takes the lead in the march of nations 
is a striking instance of the prevalence of such custom. .On the 
demise of our late Gracious Sovereign, Fdward VId of blessed me- 
mory, our present good King-Emperor George V, got the thgone, 
even though his uncle, the Duke of Connaught, ws living. This is 
the custom and custém possesses the*virtue of omnipotence, So 
long as-it remains in,force, *no power on earth can question its 
authority’ 


What, as we have already observed, is true of a Raj is, also, 
true of a Polliam, both of them being impartible. As the Judicial. 


‘Committee observe : “A Polltam is in the naturé of a Raj.; it may 


belong to an undivided family, but it is not the subject of partition, 
it, can, be held by only one member, of the family at a time, who is 
Styled the Polligar, the other members of the family being entitled 
to maifitenance or allowarice out of the estate.” (a) As in the case 
of a principality, primdgeniture is ahe mode of succession toa 
Polliam (43. The chigf of a Polliam is known by the name of 
a Polligare or rather Palavar. The Palavars possessed considerable 
influence in Southern India, and might well be called Rajas in 
miniature, Lineal primogeniture prevails among them in the 
matter of succession to their estates (c). They, considerably resem- 
hle the Bengal Zemindars of old and like them were almost abso- 
lute i in conducting the administration of their estates. Although, 
as a general rule, the eldest son succeeds to the Polliam on the 
edeath of the last bolder, still there were not wanting cases wherea 
different rule prevailed. Such a thing, however, occurs only’ by 
virtue of a special custom. dn the case of Tevar v. Tevar (d), it 
was held that the estate in question descended to the daughter's 
Sons. There, it would seem the male issue of the last owner had 
become extinct or were not forthcoming angas there were no son’s 
sons, the daughter’s son succeeded to the estate. Where the rule 
of primegeniture does not govern an estate of the nature of a 
Polliam, a special rule of successiqn is had recourse to by” custom 
(a) Naragunty v. Vengama,-9 M. I. A., pp. 65, 88. 
(b) Achamma Garu v Nayanvalu, 4 Mad., 256. : 
(c) Udayar v, Udayar, ? Cal. L. Ja p- 2313; S. c. 1. L. Rọ, 28 Mad., 508, 


x 
(d) See 23 I. A., p. 128, : 
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for succession to it (a. “Thus, it seems that in the Deccan, primo- 


'geniture is not a hard and "hast rule in the case of succession to 


impartible “estates ; it may be departed from and i is, às a matter of 


fact, departed from in same cases, though these cases are certainly 
few and far between. 


But the rule of primogeniture not only governs Rajes and 


‘Polliams, it also govern? ancient families of a rather private 


character. The case of Thakur Mttrpale Singh v. Thakur Jat 
Singh Pal'(b).furnishes a striking instance of the kind. In that 
case it was held that primogeniture governed an ancient Rajput 
family in the district of Agra. The said family appertained tothe 
Jadon Thakur cian, and the ancestral Taluk belonging to It wae 
lield by force of custom descendible to the eldest*son of the last 
inheritor. Similarly,. in the family of a Desoli in the Southern 
Marhatta country, a custom ofeprimogeniture was held to supersade, 
if clearly proved, the general Hindu,Law of descent (c), So, in 
respect of a big zamindari im Bengal, where bya family” usage and 
custom it was proved to have descended entire to "the eldest son to 
the exclusion of the other sonsga suit for Partition by the younger 
brothers was dismissed (qd). 


The rule of primogeniture, however, Seems to extend only to 
big zethindaris, it does not apply to petty estates. In the case of 


. Kidingappa v. Kidingappa (eJ, the Bombay High Court appears 


to have held that the custom of succession according to primoge- 
niture could not be majntained in the case of a petty Mlindu 


family. In fact, it may be laid down as a general proposition of 
law that the rule of succession by primogeniture applies to large 


estates and not to minor ones, Referring to the passage in the | 


Tirhoot Raj case in 6 M. I. A, p. 187, dealing with the custom of 


. impartibility in respect of great families-of the nature of a Rajeor 
“principality, the Bombay High Court thought, that though such a 


-(a) See Talavar v. Pillai, 17 Mad., 316. See also aes Y. Garu, 8 


Nad., H. C. p. 93. T 
(b) See 23 L Å» P- 147. See also Garuradhwaja v. Superuntihwaja, 23 
All, p. 73 (PJC). 7 zy 
(c) See the case reposted in Io 20m , P- aa ° - 
(7) See the case reported in 5 M. r. AP G9. , 
e 
(e) See 1 Bom. H. C. App, 42. > Py 
. Ld e . e e 
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custom would unhesitatingly be applied to'sóme classes of @hakurs 
and Chiefs in the Bombay Presidéncy, “ it would be a dangerous’ 
doctrine to hold that any*petty family is at liberty to make a law 
for itself and thus set aside me general law of the country (a). 


Primogeniture prevails, both as to real and personal property, 
in some big families in Southern India, such as the Bhonslas of the 
Sattara House, the'Chowhans of .Duffigpur, and the Nimbalhars of 
Phultrine Among Desmukhi Vatamdars in some places, the eldest 
in like manner takes the whole property, giving -only a trifle to 
the rest(>). Jn others the eldest reserves to himself a larger share, 
with the privilegeseof Burapuna and Karbara. In some, again, the, 
eldest merely takes the management and Burapuna privileges, all 


‘sharing the property eguajly. Among Despondhaj Vatamdars, the 


eldest sometimes takes the Duftar, Burapuna and a larger share, 


“orteveh the whole property ; sometifnes all share equally, the eldest 


holding. in his hands the management ; sometimes again, the eldest 
takes Burapuna the Duftar and Vatam being held in turns (e). In 
a certain Despondhai Vatamdar’ s family, a practice extending over 
a century and a half for the eldest® branch to perform the services 
of the Vatam and to hold the bulk of the property, while the youn- 
ger branches were provided with maintenance only, was held to be 
a legal and valid custom (@). Among Kulkarnees, the ustal prac- 
tice is for the relations to perform‘the services and enjoy the salary, 
land or Auggs attached to the affice, year by ygar, in turns(e). 
Simtlarly, the custom amongj}the Chiefs and Thakujs of the Bombay 
Presidency, whereby the family estate descends to the eldest son, 
the other sons getting maintenance, is held to be a good and valid 
„custom. But sucha custom jn the case of a petty Hindu family, 
as we have obsérved above, canngt be supported (f). It would be 
objectionable on the ground of snreasonableness. “Thecustom of . 
eldership,” as it may be called, in the case ofa Desmukhi Vatam 

(aj Bhau Nanaji Utpat v. Sundra Bai, 11 Bom. H. C. Rep., p. 249 

(pp. 2695 280). 
(4) See Gopalrav v. Trimbakrav, Jo Bom., p. 598. 
(e)* See Steeles Hindoo Law and Custom, p. 229. 


(dT) See ihe case in 10 Bom.. P- 327. œ 
(e) See*Steele, P. 225. © 
ʻo ./) Kidingappa v. Kidtngappa, 1 Bom. H. C. App. 42. ` 
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being established by* documentary as well as other evidence, 
claim for ` partition of the Vatam was disallowed (a). Similar 
usage exists in the Tennavelly district im respect of tsust property, 
the eldest male heir of thg deceased trustee succeeding as trustee 
to him from whom he inherits(4), i 


Primogeniture} also, prevails to some extent in Orissa. By Regu- 
lation XII of 1865 it has been introduced in the district of Cuttuck 
(d. - In the Killas of Bhuyyan and Paæharaj, as Orissa pringipalities 
are commonly galled, much the same rule is in force, the estate 
descending to the eldest son(d). In the feudatory state of Nawa- 


nagar on the southern shore of the Gul¥ of Cutcb, the Thakur Sahib . 


‘as the Chief is styled, holds a title authorising adoption of ah heiy 
and the succession in all cases follows the rule of primogeniture, In, 
the cognate state of Palitana in the Bonfbay Presidency, although 
the Chief does not hold a Sasad authorising adoption, still „in. ° 
matters of succession, the rule of primogeniture is not departed 
from. Similarly, among the Wang Chiefs in Khandesh, though like 
the chiefs of Palitana they do not’ possess a Sanad authorising 
adoption, the rule of primogewiture is f8llowed in all cases of 
succession. But primogeniture is not a hard and fast rule ; it may 
be done away with, as it has been in the Pandra Estates in Man- 
bhum. » 


Among the Talukdars of Oùde the rule of primogeniture is 
in general uses This state of things, however, is not made to 
rest on custom er usage, it has formed the subject of a legisi&tive 
enactment. By the Oude Estates Act (I of 1869), in cases wherg 
tht: holder’s name is entered in the second list prepared under 
it, and not in the third, the estate, alghough descendible to a single, | 
heir is not to be considered as aw estate passing according to the 
tules of lineal primogeniture. (e) In such cases the-degree pre- 
vails over the /ine.e (fF) An Oude Taluk cannot be transferred 

j (a) See the case reported in 10 Bom p. 598- ° 


db) See the case reported in 1 Mad. H. C. Rep., p, fis. ? A 
(c) Shyamanand Das Makapatra v. Rama Kanta Mahapatra, 32 Cal, 


p. 6. $ 7 : 
. (d) See bed, § 
(e) See Achal Ram v. Udai Partab, PLAP SO % s ie 
(F) Naraindar v, Achal,wo I.A. p. 79. . 
e . .' 
ee 
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like an ordinary estate under Mahomedan or Hindu Lawebecause 
the Odde Estates Act (X of 1869) Squires special modes ot trans-" 


fer (a), . ae : 


The rule of primogeniture prevails iñ one form or another in’ 
some of the Pynjab families. Among the  Thakurs, says oMr. 
Tupper (4) it is in full force. So it does in Spfti, The custom, 
however, is not confined to the Hindus; it also prevails among 
the Mohammedans, ang ,this not only in private families: but also 
in Principalities. The Tonk chiefship is a striking instarrce of 
the latter kind, “In the case of. Muhammad Afeal Khan v. 


’ Ghulam Kasim Khan (d is laid down the rule of descent which, 


prevails in that Feudatory State. In that case it has been held 
that -fhe effect*of the British settlement was not to, create a fresh 
_ state, but to continue to the Chief the proprietorship of the vil- 
* Jages with the previous incidents of*impartibility and succession 
by spede family custom ip the line of primogeniture. 


In some other cases, ltowever, it fas been held that there was 
nothing in the grant made by Government or in the circumstances 
attending jt showing that it was intended to create an impartible 
Zamindari or to restore an old tenure with impartibility attached 
(d) The Zamindari of Nuzvid which was originally an impartible 
estate, having after confiscation been divided by Governmént into 
two Zamindaris and the smaller ne granted to a junior member 
of the family who had not held any estate descengible by primo- 
genifure, it was held that it did not begome an impartible estate. 
(¢) The ancient Bettia Raj wasalso divided after confiscation into 
two portions, of which the smaller one was granted to collaterals 


is _ entitled to maintenance, and phe larger one constituting the pre- 


“sent Bettia Raj Was granted to the previous Raja’s heir. It was 
held {f} that the new- Raj became the separate self-acquired 
property of the grantee, though with the incidents of the tenure 

(a) Mahammad Imam Ali Khan v. Sardar Husain Khan, (supra). i 

(H) See Customary Law, Vol, H, p. 86. 

(c) See 30 1. å., p. 190, S. C. I. L. Ruego Cal, 843. 


(d) Se¢ Kajah Venkata v. The Court of Wards, 7 I; A., p. 38 Zemindar of 
Merangi v Sri Raja, 18 I. A., p. 45. .Ă 


° le) See I. Le R. 2 Med. p. 168. 


+ Ld t 
te (£) See 29 I.A , p.178. "o 
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of the 8ld estate as ‘an impertible Raj, to which the last owner’s. 


widows wepe rightful heirs, there being neither his male issue nor 
collaterals descended from the grantees nor „proof of exclusion 
of females from successioa, and that the widow’s succession was not 
incansistent with the custom of impartibility, 


-In the form. in which the rule of primogeniture prevails in the 
Punjab, it is not absolutely necessary that the fathey should be 
naturally dead ‘before the successfon «euld open out, When 
owing to old age he retires from all worldly concerns, the eldest 
son takes charge of the family Property and becomes the head. 
(ac . i 


Regulation V of 1800 speaks of family usage whereby an 
estate may under certain circumstances evolve whole and éntire 


upon one person. Not only is such usage made to hang upon, * 
the provision of law, it has, also, been sanctioned by being made 
the subject of an authoritative decision (4). The, custom of pri- 
mogeniture is, also, dealt with in several other cates (c) Females 
however, cannot avail themselvgs of such a custom. In fact, they 
and some other heirs are excluded from it (d). ° : 


While on the subject of female exclasion it may not be amiss 
to takë a passing notice of the Salic Law (Zer Salica), a law which 
excludes females from inherifing. This law owes its origin to 
the Franks (Frgnch) and was cgmposed by four venerable chfef- 
tains amongst, them. Latin appears to have been the original 
language of the Salic Law. It was probably composed in’ the 
beginning of the fifth century before the era (A. D. 421) of the 
real or fabulous Pharamond. It egtended from the Carbonarian 
forest to the Loire. Gibbon mentions it amorig the laws of the 
Barbarians ; but Charlemagne himself, the legislator of his age 
and country, accurately studied it on finding that it prevailed 

e 


(a) Similar custom prevails in Wurtemburg ag well asin Bavaria See 
Cobden Club Essay 1771—72,—-The Law of Primogeniture, by the Hon. G. 
C., Brodrick; see also Tupper, Vol. II p. 192. 


e . 
(b) See the case reported in 2 M. I. A., p. 44- i 
(c) See, for instinte: the cases reported in 25 W. R, Py 199, and 13 Homi a 
P-.555, respectively. ` ° ° 
(d) See the case in 3 All, p. 723, 0° "e o.. 
a 
~ 4 Ld 
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among the Franks as one of their ational laws, The Sriginal | 
prologue to the Salic Law expresses (though in a foreign dialect) 
the genuine spirit of the Franks more forcibly than ten books of 
Gregory of Tours, If -the Pandects ef Justinian showed the full 
maturity of civi] wisdom, the Salic Laws gave the rudiments 
thereof (a). In its inception the Salic Law world seem not to 
have been applied tg royal succession; this was done subsequently, 
but it dogs not exactly appeas where it took place. 


g (To be continued). “= 
` bd SHAMBHU CHANDRA RAY. 
i (a) See Rig and Fall of the Roman Empire, Vol lI, pp. 397, 398. 
* Chandos Library Reprint. , P 
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Deposite~ When recoverable. ` 
Natesa Aiyar™ v. Appavu Padayachi, [3915] I, L. R., 38 Mad, 178. 

This case led toa considerable diversity of judicial opinion in 
Madras, The suit was one for recovery of deposit paid to the \ 
„Seller under ea contract relating to Šale of land. The contract 
"provided that the deposit was to be forfeited if there was ahy delay 
on the part of the purchaser. There was such delay and the con-, 
tract was and, as held -by the court, rightly rescinded by the seller 
who subsequently resold the same property at a profit to a thjrd.. . 
person, and thus did not sustain any actual damage by the : buyer's 
breach of contract. It wasmevertheless held by, the thajority of 

_ the court that the deposit was forfeited and the “buyer could not 
recover, There can be no doubt that thistlecision is in accordance 
with the rules laid down in quite a large number of cases. Some 
of them are cited in the judgments in „the case under notice; 
others were collected some years ago by a writer in this Journal. 
See [1908] 5 A. L. J. 185. These English Cases, have frequently 
been followed in India, see, for instance, the recent case of Roshan 

„Lal v. The Deihi Cloth and General Mills Co, [1911] 33 All. 166. 
But, Sadasiva Ayyar J., wifo delivered a dissenting judgment, holds 
that in view of the provisions of the Indian Contract Act, the 
English rule does not apply. He is of opinion that under sections | 
64 and 65 of the Contract Act the ®endor, even if he rightly re-e.° . 
scinds the contract of sale, is bo&nd to restore such benefit to the 
purchaser as he had received under the contract. By such rescis- 
sion ,he undoubtedfy becomes entitled to recover damages, pro- 
vided he has sustained any. The condition,in the contract as to 
the fosfeiture of the deposit is in the nature of a penfilty ‘and comes 
within the purview of sectione 74 of the Act. The emajority of the 
court, while holding that the deposit is made as a security for the 
performance of the contract, concede that the reasonableness of 
the amount of the deposit jin its pr8portioM to the agreed pricé ° 
should be taken into consideration before alldwing its retentiomby’ 
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the vendor. If that be so, no material difference. should | gesult in 
concrete cases by-the application df the different ‘and conflicting’ 
principles mehtioned: abové. See Vellore Taluk Board v. Gopala- 
sami Naidu, [1913] 14 M. L. T, 551, (Sadasiva Ayygr and Spenser, 
JJ.) Seshagiri Aiyar, J. is however of opinion that the deposit i is, 
where the contract se provides, liable to forféiture and the quan- 
tum of the deposit ds not an element .for consideration. Orr v. 
Veggappa Chetti, [ 1915] 17 M, L. T., 229. j 
. Sui\to set aside decree obtained by fraud— What ts Sraud, 
Citinnayya v. Ramanna, [1915] I. L R., 88 Mad., 263. 

Iteis settled law that a decree can be set aside by a separate * 
suit on the graund of fraud., But what isthe nature of that fraud ? 
Their lordships (Benson and Sundara Ayyar, JJ.) hold that such 

o fraud must be something extrinsic or collateral to everything 
that has been adjudicated upon, but not one that has been or must 
be deemed to have been “dealt with by the court. Hence a 
judgment cannot be set afide for fraud on the ground that the 
successful party was gyilty of deliberate perjury or suborning, 
This view* is, in our opinion, based on sound considerations 
of public policy and Supported by overwhelming authority. All 
the cases gro and con were cited before and considered by Banerji 
and Rafiq, JJ. in the recent case of Janki Kuar vy Lachmi 
Narain, [1915] 13 A. L. J. R, 53 and their Lordships arrived at the 





same conclusion. i $ ° 
. a ; ` 
. - Section 70, Indian Contract Act—Construction of. 


Sri Sri Sri Chandra Deo v. Srinavas Charin, [1915] I. L. R., 88 Mad., 285. © 

t“ Itis not in every case,” itywas observed by their Lordships of 
the Privy Council in the well-knoavn case of Ram Tukul Singh v. 
Biseswarlal Sahoo, (2 I. A. 131), “in which a man has benefited 
by the money of another that an obligation to repay that money 
arises. The question is not to be determined by nice considerations 
of what may’ be fair or proper according to the highest morality.. 
To support such,a claim there must bean obligation, express or im- 
plied, to repay. It is well settled that there is no such obligation 
in the case of a voluntary payment by JA of Bs debt. Still less 
will the actionefie when the money has been paid against the will 
of the party for whoge use iteig suppose& to have been paid.” The , 


ee 
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case ofRamtahul Singh was decided | in 1875 ; and there is not the 


’ slightest’ hinte in the judgment that the principle laid down by 


their Lordships was in any way wider than the rule embodied in 
section 70, of the Indian,Contract Act which had then come into 
force. Section “70 orovides “that, “ Where a person lawfully does 
anything for another person, or delivers anything to him, not 
intending to do şo gratuitously, and such pther person enjoys 
the benefit theréof, the latter is ` bound to make compensation to 
the former.in respect of, or to restore, the thing so done or deli- 
vered.” Amohg ‘other things the section. requires that (1) one pèr- 
son should act for another person and (2) and such other person 


skould enjoy the benefit of such act. Prima facie, where. per- i 


son acts for hiniself and to protect his own interest, he cannot be 
said to have been acting for another.e To hold otherwise would 


be to do violence to the language of the section. The decisiong* 


have, however, gone the length of holding that the plaintiff ¢ can 
show, py evidence, that he was acting for himself and.fot the de- 
fendant too. The words “ enjoy „the Benefit” ave proved more 
troublesome. In one sense, as was obseryed by Sankaran Nair, J., 
when a person has the beneit of an act of another person even 
against his will, in fact, forced upon him, he may be said to have 
i enjoyed ” the benefit thereof, But, surely, people are not to be 
held pergonally liable for benefits thrust upon them. It is only 
just and fair that I should have the option and the opportunity of 
accepting or regecting the “ benefit ” before I am called upon to pay 
it. Ifa man, h&s no option, but to take the benefit, whether he „will 
or no, he cannot, it is submitted, be liable. It was so held by San- 
Karan Nair and Munro, JJ., in Yogambal Boyee Ammani Ammal v, 


Naina Pillai Markayar, [1910] 33 Mad. 15. In the case under, ° 


notice, the learned Judges have taken a different view as to the 
proper construction of section 70 of the Contract Act, and hold 
that a person must’ be said to have enjoyed the benefit of an act 
within the meaning of the section, when jhe, in fact, enjoyed the 
beneĝt by accepting or adopting it, without objecting to it., And 
it is not necessary that the defendant should, befpre the, benefit is 
conferred, be given the opportunity of accepting or declining it. 
The learned Judges say, that the question entirely depends upọn 
the meaning of section 70,, irrespecttve of *what tke English La% 
on the subject may be, and we wholly agréer But then theesec- 


. 
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tion must be construed in a reasonable tar. and, where éhe lan- 
guage i8 indefinite, or vague, in accoadance, as far as possible, with ' 
well-established principles’ The learned Judges recognize that 
the language of the'section, if construgdyliterally, is too wide and 
cannot be given effect to, “Of course,” says Sadasiva Ayyar, J., 
“a few restrictions ought tb be -placed on the Woxds of section 70, 
if they are so wide that it could not hawe been possibly intended 
by the legiflature that the words should be given such a’ wide 
scope’ ’ and then the learned Judge gives a few instantes of such 
reStrictions. If we may say so, with due respect, ‘the judgment 
, furnishes an apt illustration ef how notions of justice, equity and 
` good eonscience—those captivating words—tend to stretch the ° 
law to undue ltngths. Sadasiva Aiyar, J. puts the case of two 
neighbouring agriculturists$ one of whom being absent in a distant 
“town, the other frrigates his neighbeur’s land and incurs expense. 
We fail to see why should the neighbour be held personally liable 
for an act of a .busybody. | “The question of legal liability is often 
influenced by nic® consideration¢ of morality, a danger which we 


~ are expressly warned against by the Privy Council. The learned 


Judges cite With approval the case of Jognarain Singh v. Badri 
Dass,[1911] 16 C. L. J., 156. We must say the judgment in that 
case is not very illuminating or helpful nor is the important case 
of Abdul Wahid Khan v. Shaluka Bibi, [1894]* 21 Cal; 496 P, C. 
noticed therein. Indeed, on this question there is great conflict 
of opipion in Madras. The case under notice wastexpressly dis- 
sented from in the case of Rajah of Piftapuram v, ° The Secretary 
ofState, [1914] 16 Mad. L. T., 375 (Sankaran Nair and Spenser, 
JJ.), but was referred to with SN subsequently im the case of 


* Saptharishi Reddjar v. The SecPetary of State, [1915] 28 Mad. L, J. 


384 (Aþling and Tyabji, JJ). Tyabji, J., attempts in a way-to re- 
concile the conflicting authorities, but his line of argument is 
difficult to follow. For other recent cases on the point see Khejtra 
Nath Roy*v. Mahomed Usir Mukhtear, [1914] 19 Cal. L. J., 525 ; 
Muthusakku Maniagorau v.  Rakkappa Maniagorau, [1913] 36 M. 
L. J., 66; .Suchkayd Ghosal v. Balavasn Mardana, [1911] 38 Cal., 

1. The detision in Damodara . Mudaliar wv. Secretary of State Jue 
India, [1895] 18 Mad,; 88, has been much djscussed and often cited. 
Ieturried upon she particular circumstances of that case, and may 
have,to. be ‘reconsidefed, Ifg Allahabad. we authority of. Ram 
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Tahul Singh v. " Bisheshabtr lal Sako has always been recognized ; 
see Girray Singh v. Mul Chanh [1907] 29 All., 627 ; Janki Prasad 
. Singh v. Baldeo Prasad, [ bi 30 All, £67, . 





e Hindu Law— Exclusion from Inheritance—Leprosy. 

Kayarohana Pathan v. Subbaraya Theran, ( 1916) LLB «p38 Mad., 250. 

In this case the interésting question was raised whether the 
text in the Mitakshara stating the grdunds ef disqualification was 
ever intended tę apply to cases of inheritance proper, and whethey 
its operation was not strictly limited to the right to, partition on 
the, distribution of an estate amongst sons of a deceased, owner. 
It was not necessary to decide the question, though the learned 


Judges recognizé that the general opinign of the text-writers is’ 


that the text is of general application. The point actually decided e 


is that, under the Hindu Law, a person suffering from the anaés- 
thetic form of leprosy though considered incurable by medical 
men, is not disentitled to inherit, and *it is, only the agonizing, 
sanious or ulcerous type of leprosy that is a disqualification to 
inherit. Deformity and unfitn®ss for social intercousse arising 
from the virulent and disgusting nature of the disease are the 
tests for exclusion from inheritance and not whether it is curable 
or incutable. This*is settled law, see, for instance, Bhagaban 
Ramanujdas v, Ram Praparnd Ramanujdass, [1895] 22 Cal., 843, 
P. C. and the recent case in Allahabad, Sripat Mal v. Harduar 
Mal, [1913] 18 [ndian Cases 490 ; see also Minor Raju v. Minor 
Ramasamt Naicken, [1914] 16 Mad., L. T., 254. i 





- Trustee—Rights against trust®property—Lingitation. 
- Abkan Sahib v. Soran Bivi, (191671. L. R., 88 Mad., 260. 

A-trustee of a public trust advances money for the purposes 
of the trust. How can he recover such advances, and when does 
the right to sue for their recovery come into existence ? These 
questiqns were considered by the learned Judges in the chse under 
notice. On the first point, following the case of Presunno Kumari 
Debya ve Golab Chand Baboo, 2 I. A. 145, it was held that a 
trustee has a right, "in the first place, to re-imburse, to pay or dis~. 
charge himself in respect of, such advances dut of the i income’and” 

e profits of the trust property “(such right being* an ‘unconditioal 


e 
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paramount right ) and further, he iş also éntitled to a charge on the 
trust property including its corpus,*which charge can be enforced’ 


only by profibiting any disposition of the trust property without - 


previous payment of such advances. e he second question, which 
is practically one of limitation, is more difficult. It is obyious 
that a suit by a trusted against the trust, duting the continuance 
of his trusteeshipy would be both incompetent and useless, incom- 
petent because a man cannot, sue himself, and uSeless becatse the 
trustee can realize his “advances easily out of the rents and profits 
of the trust property in his possession. So the right of action can 
only arise on’his ceasing to We a trustee. But suppose a decree for 


gjectment is passed against a trustee to-day, but he: is actually 
.dispossessed $x months later. What is the starting, point of limita- 


tion, the date of the decræ®, or the date of the dispossession? "On 


-piinciple, the latter date, because till then he could have paid 


himself out of the rents ang profits. As to the period of limitation, 
the case ‘of Peary Mokun Mukerjea v. Narendra Nath Mukerjee, 
[1910] 37 Cal. 229 (P. cy shows that suits for the enforcement of 
such a qualified charge are not,provided for expressly by the 
Limitation Act, and thus the period is six years under article 120. 


© °, Contract Act, section peas under—Limitation. 
i ” Vairavan v. Avicha, [IÐ15]T. L R., 38 Mad., 275. 


We venture to doubt whether this case was carrectly decided. 
This was'a suit against a pretended agent for compensation. under 
section 235 of the Indian Contract Act. The learned Judges 
( Benson and Sundara Ayyar, JJ.) held that the suit was governed™by 


e ,Art. 115 of the Limitation Aq. While conceding that the language 


of section 235 supports the view shat the suit appears to be treated, 
as one for damages for misrepresentation, and not one on a con- 
tract the learned Judges are of opinion thaf the Limitation Act 
and the Contract Act are not statutes in pari materia, and that it 
should not be*assumed that Art. 115 of the Limitation Act is con- 
fined to cases qf what would be implied contract according to the 
definition’in the Contract Act. Under, the English Law a con- 
tract that the agent, has authority to act on behalf of the principal 
*would be imped byelaw whenever he contracts on behalf ofa 


principal, and the learned Pudges think the expression “implied e 
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contract® was used in “alt. 115, in the sense in which it is under: 
“stood in "English Law. This* view, it is submitted, is open to 
several objections. It is entirely opposed to the clear and unam- 
biguous language of sectien 235 of the Contract Act. It is some- 
what startling to hold that the Limitation Act, Which does not 
purport in any way fo confer rights, should control the substantive 
law laid down in the Contract Act. Moreover, strictly speaking, 
is there any contfact at all, whether &xpress or impliéd, between 
the agent and the other party to the contract as to the authority 
of the agent to bind his alleged principal? We submit not, Nore 
is in the contemplation of the parties &t the time, Thé other party 
‘enters into. the contract, on the faith of the existence‘of*such 
authority, The law,’ at least in India, implies none.* The English, 
Law does not speak of implied contracts*but of warranties, Again, 
what is the starting point of.limitation? Under Art. 114, tipe * 
begins to run from the date when the, contract is broken. When 
can this implied contract between the pretended, ageht “and the 
other party be said to be roken? Surely, not kt the time fixed for 
the performance of the main cogtract, because that is not the time 
fixed for the performance of the separate implied contract between 
the pretended agent and the other party. „That contract can only 
be broken when the, other party discover that the agent had no 
authorityeto bind his alleged prjncipal. To hold otherwise would 
lead to manifest injustice. For instance, A brings a suit against 
' B for performasice of a contract’entered into by C on behalf pf B, 
and the suit is ihstituted jist within the period of limitation. After 
a prolonged trial, the suit is dismissed on the ground that C hati 
no authority to act on behalf of B, Surely A can sue C for dam- 


ages within three years from the dismissal of his suit against Bye ° 


that is to say, from the time whén it is finally ascertained that C 
was a pretended agent. We have dwelt on this aspect. of the 
‘matter at this length because the learned Judges seem to think 
that the starting point of limitation as against the principdl and his 
pretended agent is the same, though it is clear that the cause of 
action will be entirely distince in the two cases, The argument as 
` to the two Acts not being.in part materia is not very weighty, 
‘especially when tHe case was under the Limitation Act of 1877, 
which was passed after the Contraét Act.® It sechis to us, with 
* due respect, that such a suit falls exactly under Art, 95 of the Lihi- 


° 


. 
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tation Act. The very language of, section 335 of the Contract Act 
suggests fraud and the case come’ exactly within the definition 
of fraud in séction,17 of the Contract Act. It isan action of deceit 
founded on fraud on the part of the ‘pretended, agent and the 
relief is sought on the ground of fraud. Art. 95 has been liberally 
construed and suits for damages have been ‘held to fall under it, 
See, for instance Mordtyan’s Son v. Raman Natr, [1908] 31 Mad., 
280; Bank of Madras V. Multan Chand Kanhyalal, [1904] 27 
Mad. 348. It does not appear from the judgment that the atterni- 
tion of the court was invited to Article 95 the articles mentioned in 
D - the argument being Articles 36 and 120 which aye Pany in- 
applicable. . 
d 





å e . s Basement— User of easement for less than the prescriptive 
ET wt period—No right to sué for infringement, 
e Nawasappayya v. 8. Ganapathi Rao, [1915] I. L, R., 88 Mad., 280. 


The law is well „settlêd that a person in possession of land 

e e= without title has an interest which is heritable and good against 
all the world except the true owner, and he is entitled to protect 

his possessory title as against a trespasser. Asher v. Whitlock 

[1865] L. R. 1 Q. B., 1°; Gobind Parshad v. Mohan Lal, [1902] 24 

All, 157. But, obviously, to acquire such! title, the tight in 

question must be one capable “of possession. Prima facie, 
incorporeal rights are not capable of being, so possessed. 

, Apg accordingly in the case under notice, thes learned Judges 
hold that unless an easement has ripened into a prescriptive 

one, mere enjoyment of easement for any length of time skort 

oe * eof the full period of pregcription’ gives no right for the 
enjoyer to maintain an action against any person infringing such 

e a user. Such also is the English law on the point, “ Easements 
and other incorporeal rights in property, ‘rather a fringe to pro- 

perty than property itself’ are not capable, im an exact sense, of 

being possessed, The enjoyment which may in time ripen into 

an easement ig not possession, and gives no possessory right 

before the due time is fulfilled : ‘A map who* has used a way ten 

years without title cannot sue even a stranger’ for stopping it,’ 


* "The only possession that cam come. in. question is the possession 
Ofethe dominant tentment Itself, the “texture of the legal rights. 
oy ee : ` 
e PR . e e . 
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and powers to which the He fringe” is incident.” Pollock on Torts, 
oth Ed., p. 387. The case of Dhuman Khan v. Mukhammad’ Khan, 
[1897] 19 All, 153, was decided on Another grotd and this 
question was naf considergd at all. The learned Judges comment 
on the case of Kondapa v. Devarakondan, [1911] 34 Mad., 173. 
The correctness of the decision in that ‘case is, it is submitted, 
opens to grave doubt, . : - oe 





Registration Act (XVI of 1908), Section 77. ` . 


Muthiah Chetti o. Suppan Servai, (1915P L L. R., 38 Mad., 291. 


This was a case of first impression. ` The registration of & 


document haviag been refused, the dgfendant brought a» suit’ 
under section 77 of the Registration Act for compulsory registra- 


tion and obtained a decree. “The section requires that the dođu- 
ment is to be registered if presented within thirty dayg from the 
passing of the decree directing its reg@tration. >The defendant 
presented the document within thirty days from the date when 
the decree was actually signed, but more than thirty edays after 
the date of the judgment. The document was registered. The 
plaintiff then brought this suit for a declafation that the registra- 
tion was illegal, on “the ground that the document had not been 
presented for registration within the time allowed by law. The 
contention was shat as the decrae bears the date of the judgment, 
thirty days<aree to be computed from that date. The court*held 
that under the Code of Civil Procedure the decree is of necessity 
passed and signed sometime after the date of the judgment, and 


the time under, the Registration Ag is to run from the date of, , 


the signing of the decree. Hawing regard to the fact that the 
decree relates back and bears the date of the judgment, and the 
rights of the partiestare determined and ascertained on that date, 
the question is not free from difficulty. Moreover undes section 


-77 it ig not necessary that a copy of the decree stiould be, filed 


along with the document when itis presented fpr registration, 
and there can be no difficulty whatever in presenting‘it within 
thirty days from"the date of the judgment which is for all other 


purposes, the date of the decree, o e ° 7 
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Sir LAWRENCE HUGH JEÑNKUNS, K.C. IE. 


In 1899 when Mr. Jastic€ Jenkins, as he then was, left Bengal 
to take up the duties of Chief Justice at Bomibay the hope was 
expressed that he would retyrn again should vacancy occur there, 
The,hope proved %ingularly prophetic. Sir Lawrerice took leave 
‘Of this country on the and of September last às Chief Justice of 
* Bengal. His six years’ tepure of office marks the baginning ofan eta 


e -in asic administration which will be held in grateful remembrance 


if the country. The. choice fell Upon him at a time when men’s 
“minds were sorely agitate over the partition of Bengal; political 
prosecutions were the ortler of the day ; lawlessness: was rampant, 
The outlook, in short, was dark anc cheerless. Hardly had he 
entered upon his duties when it®fell to him to try the- Burrah 
dacoity case in the newly constituted special tribunal. The 
accused were acquitted@. Soon after there were other cases before 
him and the new Chief Justice so well played his part. that the 
belief.gained ground that a ben@ficient spirit was working in the 
best interests of justice. And, ae by the strokeof the magician’s 
wartd, order prevailed where chaos reigned, Men’s pulses beat 
-high in expectation of the dawn ofa better day. Confidence 
was. restored, What the Morley-Minto scheme of reforms™in- 
„e augurated, he perfected. è . 
Courteous and considerate tosl] alike, patient and painstaking, 
never interrupting counsel except to prevent repetition or to inter- 
pose a pertinent question which settled an ufinecessary discussion 
once for all, Sir Lawrence . on the bench wag, as has been well 
‘said, “a model of judicial excellence.” Neither suitor nor coun- 
sel ever, complained that his cause fad not.been heard, and where 
he lost, the failure was submitted to as inevitable, but not received 
',with dissatisfaction. He was a firm believer in . the efficacy of 
* hearing to the end, and thet ensured ‘dispatch and perfection in 
the execution of his worke, He wen? straight to the- heart: of a, 
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questio& before him, and attagked the most vital points of, a case, 
“and his forge lay in the tuminofis elucidation of those points, His 
judicial deliverances were short and pithy, sharn of” every parade 
-of unnecessary,learning. #,fe marshalled the salient facts in lucid 
order ; disembarrassed himself of ‘details, and „then applied the 
principles of law ‘with remarkable exactitude fo the particular facts, 
Hence his judgments are *not “so much ratiécinations as illumi- 
nations,” not so “much repertories af cage;law as store-bouses of 
legal principles, His diction too, as manifested in these judgments, 
though not exceptionally choice, is pure, precise and replete with 
a native vigqur of expression which carries conyiction to the mind. 


° Whatever-else may be said ofhis judgments by over-fastidioys 


critics, nobod y, however obtuse, can complan that hé@has not appres, 


~ hended Sir Lawrence’s meaning; there is*no timidity or uncertainty” | 


of expression. ° -à 

Of how many judgments delivered in our Courts today may 
the same be said ! His versatility too yas wonderful. “He felt as 
much at home on a question involving thé interpretation of a 


disputed text in Hindu Laweas he wés familiar with a com- 


‘plex problem arising out of some local custom or the peculiar 


system of land-tenures in Bengal. The mast complicated mortgage 
suit, or a hitherto novel question of Prize Law presented ‘no 


‘difficulty’to him. ‘When the hestory of the judicial administration 


‘in India comes to be written he will be counted among the few of 
‘the most brillidnt luminaries who have adorned the Indian bench 
since those remote days to which the length of legal memory is 
‘traced here. 


He has put off his official armour for the present; he is still in the a 


full vigour of life. The world i is. before him, and we are confident’ 


that his native country will yet utilise his splendid talents by 


raising him to the highest Councils in the land. He is destined 
to athieve fresh successes and to win further laurels, but, above 
‘all, the years which he spent in Bengal wold be among the most 
gloridts, of what either the past has already conferred on him 
“or the future holdg i instore for him. But even He has ‘not been 
‘above the cayils, of pafty and prejudice. His law has been 
“doubted; the standarde of evidence laid down by him as 
necessary to bring about athe convéction 8f an decused person, 


° especially with’ refereñce t identifiedtion, hd@s been sneered ‘at as 


a counsel of perfection unsuited to the‘circumstances and conditions * 
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of this „country, It is enough to sąy in vindica of hina that he 
evolved no new principle, that he Simply pressed iħto service and 
acted upon What „he had found in the venerable precedents of 
English Law. They are the eternal wéwities whigh know no mu- 
tations of time and place, and it reflects the highest credit on him 
that with their assistance” he was able to come to those unerring 
conclusions which» ill- natured criticism shall tty ‘in vain to 
minimize ôr belittle. „His expositions have become house-hold 
words with every lawyer whose mental vision js not ‘obscured by 
the mists of passion and prejudice. It has also “been insinuated 
that in acting as hg did he *failed in his duty by the executive, 
Qne*sapient critic reminded Sir Lawrence’s panegyrists in ‘the 
Indian comm#nity, of Bacon’s comparison of judges to the twelve 
‘lions ‘under the throne of Solomon, and with unblushing effrontery 
° quoted, the sentence, “let them be lions but yet lions under the 
throne.” A greater affront than this on the judicial service as a 
whole canfot he,conceived ofi in the éwentieth century. Does the 
critic recommerfd a‘revival of *the Court of Star Chamber which 
legalised the levying ef ship-mqney? Why does the name of 
Jeffreys extite horror and abhorrence in every well-balanced mind ? 
Why does the historian blush to record the incidents connected 
with the trial of Wilkes in the career of Mansfield? And why is 
Sir Elijah Impey subjected to such scathing condemnation by no 
less a person than Macaulay? We have long since got past those 
days now, and the dependence of judges on thesexecutive is an 
anachronism. Does not everybody now-4-days feel’that it would be 
asad day in England’s history, if her judges, there and elsewhere, 
were to barter away the confidence reposed in them by either 
* ,éruckling to the executive or®playing to the gods? They have a 
trust from on high which they*have to discharge and they are 
responsible to no human being. So thought Chief Justice Marshall 
when he said that a judge “should be rendered perfectly, and 
completely independegt with nothing toinfluence or control him 
but God ande his own conscience.” And the greatest pglitical 
philosopher of the last century in hisclassic work on “ Represen- 
tative Government” is equally clear and emphatic in his answer, 
_ This test Sir Lawrence Jenkins most amply’ fulfilled, and on 
the memorial that will be ragsed in his honour let the words be 
engraven that “he ditl his duty without fear or favour.” ` 
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A new, departure has beensmade in the law courts of England 
-by which free legal service is provided “for poor litfeants. Access 
to the English courts hag hjtherto been practically denied to poor 


peeple, owing to the high scale of legal fees, A department of + 


the courts has now been establisbed where poor people can go 
‘directly without consulting a lawyer and present their grievances, 
‘If these are decided to be real and well founded from & legal point 
of view the Goverament will undertake to carry their cages through 
and the expense will be paid from the public funds. Solicitors 
and barristers who are willing to take up these matters will enroll , 
their names with the department, and cases will be allotted to 
-them in court, No fees will be asked of the litigants, who will 
tHus be placed on equality with the we#l-to-do in their ability fo 
secure justice. i ° 


In the United States, by reason of the prevalent " practice ° 


among lawyers to take cgses upon speculation, the eoridition of 
‘the poor is not so bad as it has been in England in the matter of 


-obtaining legal redress. Nevertheless, even in this country, the ° 


high cost of litigation has hampered, if not absolutely prevented, 
many people of small means from seeking justice in the courts, 
This condition has been somewhat ameliorated by the legal aid 
societies of one skind and another which have been organized in 
_ many of the large centres for the purpose of assisting.the poor 
who are unabłe to employ cofnsel. A unique scheme of this kind 
prevails in the city of New York. Well known lawyers ahd law 
firms of that city joined forces with the Legal Aid Society and 
effected an arrangement by which they become retaining members ` 
of the society. Under this arrangement the attorney, instead, ofe ° 
doing the work of the poor fom nothing as it comes his way, makes 
a contribution each year as a retaining member of the Legal Aid 
Society, At the same time he gives the benefit of his advice, when 
occasion demands, to the society and thus systemizes what charity 
work he does. Lawyers to become retaining members pay $ 50a 
year if they have been pracficing for fifteen years, and $ 25 if for a 
. shorter period. The new arrangement, it appears, has already been 
of great value in furthering the work of the society, and is bring- 
ing the legal profession into toych with the §rganizatien te a 
remarkable degree, In* the city, of St.Louis fhe Director of 


, 
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Public Welfare is planning to submit to-thé new board qaf alder- 
men, tô be elected next April, an erdinance providing for a free’ 
legal aid bureau, with a staff of twenty-five young lawyers who, 
under the supervision of twe capable attorneys of, long practice, . 
-will try law-suits for residents of St.” Louis who are without 
means to prosegute their. cases. It’s thought that many young 
lawyers, just begihning to practice, will,be glad of the. chance, to 
have the practical experience in court afforded*by the proposed 
free bureau in the handfifig of cases of merit, 

e At first thought it might seem that free legal bureaus - PE 
‘unfairly encroach on the business of the lawyers, Much of the 


' work of such bureaus, however, would be of a kind that most law- * 


yers can profitably dispense with. The existence of these agencies, 

inoredver, would relieve the lawyers of a large amofint of charfty 
ework which the obligations of their profession now impose upon 
them: In any case free legal aid to the deserving poor appears 
` to. be in “the line of progress and socigl betterment, It will bea 
“step toward a mere ideal administration of the law when justice 
shall not wait upon the lengest purse but will be meted out’ with 
-an even harfd to rich and poor alike—Zaw Notes. 
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‘THE InpraN EvIpeNck ACT. « *By Trikam Lal Dex Ba, 
LL: B., Vakil, High Court, Bombay. Sixth Edition, 1915. Pp. ix, 
iv, 232, 70, 80, xi. Price Rs. 4. 

: THE, Law oF SPECIFIC RELIEF IN INDIA AND ENGLAND. 
By the same author. Third edition, 19I%- Pages xiv, 161, 39, Vi. 
Price Rs, 2-8-0, ` ° 


The popularity of Mr. Desai’s hand: books need not form the 


through which the above two books have passed. elt is needless 
to say that they are presemiieniy adapted to. cater for the’need$ 


of students. e 


The edition of the Edens Act has a feature re to 5 ithel 
containing as it does in the first two hundred and. thirty-two 
pages a running commentary on the Ac? which also takes occasion 
to point out the differences ‘between the Indian and the English 
laws, In the next seventy pages the Act itself is reproduced with 
short notes and’illustrative cases. There are eight appendices, of 
which. ‘A gives a summary of the whole Act, C and D deal res- 
pectively, with explanations of legal maxims and technical terms 
and Gis taken up with the theory of relevancy as explained, by 
Sir James FitzsJames Stephen fn the council. Appendix F repro- 
duces a number of model questions selected from the Bombay 
LL. B. papers with hints for answering them. $ 

© The plan of the other book is similar, but there is no running 
commentary. Instead the Actitsglf is annotated. To suit the 
requirements of students, only. the leading cases, English’ and 
Indian, have been noticed. The notes are short, and crisp, and 
always to the point, 

The print and - general get-up of the two books are naak aiid 
the prices, considering all circumstances, are not’ higb., Law 


students may be safely’ nevommended to use these books for 
their CARRERO Co . af : 





” THE ‘LAW RELATING TO ‘ARMS, AMMUNITION, . AND MIL]TARY 
STORES IN- INDIA (AS BASED ON THE INDIAN ARMS AOT, XI oF 
ee) By Faqir Chand Wadia, BAS, “B. T; LLB. Pleader, Chief, 


subject of a fresh notice. That is attested by “the several editions ` 
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Court, Punjab, Campbellpore, Madras, “The Modern „Brinting 
Works, 1915, Pp. XV, II. 14, ii, 419 9, xxiv. Prict Rs. y 

A good workmanlike édition of the Indian Arms ‘Act was a 
desideratum. The need. has been mọrę than satisfied by Mr. 
Wadia to whom the profession is highly indebted for such a 
work, The book hasbeen well executed in eVery way and it is a 
pleasure to have to.read such a neatly, printed work. We have’ 
found the ‘book quite _complete and the notes’ full and to the 
point, The book is moderately priced. We hope that, the 
setond edition will: reduce the bulk of the “ corrigeħda ” list, l 


E . ; 

THE INDIAN EASEMENTS ACT (WITH CASE- LAW THEREO®), 
COMPILED bygRamia Natha Iyer, B.A. B.L., First Grade Pleader 
Trichtnopoly, 1915. . Å. ° 

e THE SPECIFIC RELIEF ACT. (WITH CASE-LAW THEREON), 

COMPILED by C. V. Narasinga Rao- Sahib, B.A, BL, First 
Grade Pleader, Vellore. ° 

These are publications? revised and brought up to the end of 
1914, in the well known “Lawyers Companion” series, These 
books haveslready been noticed in these pages, and their useful- 
ness is testified to by the fact that revised editions have been 
called for at no distant date from their original publication. We 
are glad that the Lawyer’s Companion office bas been sq alive to 


_the needs of the profession as to have placedin the market 


revised editions of these Acts even before the demand for them 
becarfe articulate. In so doing their publishers shave deserved 
well of the profession and we feel sure that it will not be slow to 


mark its appreciation of their labours, oe 
Zo —— 4 

aren FOR INDIAN CowrTs. H. R. T. S. Perrott, B.A. 
(Cantab), I, „ Calcutta. Thacker, Spink . Co, 1915. Price 
Rs, 2, 


Among the exigencies of modern business-life the learning of 
short-hand-ig the most insistent. This short drochure doeg not 
pretend to evolvg a new system but ¢‘steps in to try and supple- 
ment” the recognised systems, Our judgment-writers and also 
members of the profession will surely derive mùch profit from 
&study of thee'systens hereig formulated. We think the price 
is moderate and the ett-up Reexcellent® i 
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SOME ASPECTS OF THE SENTENCE OF DEATH. 


° This subject has proved a very fruitful Source of discassion, 
which has gone on, and still goes on, along familia, metaphysical, 
and therein unfruitful lines of researche Our present purpose, theh, 
is to clear the ground of much abstract speculation, to bring oub 


and emphasise certain preliminary facts and factors, and tiere- š 


after to enquire into some aspects of the death- -penaltys which have 


so far escaped observation. e “ a 


Questions of hypothetical ethics andepolemic interest, such as j 


“Ought the State to punish with death?” need not detain us. It 
should suffice to record them in their proper place. More than 
that, they would only retard enquiry along more useful channels. 
It is, hawever, nesessary for developing points as they arise, to cast 
a preliminary glance at the nature of Punishment in general, and 
the outstandigg schools of perfology. ” 


. e 
What is Punishment?” Or better,—what are its functtons? 


Expiation of the crime committed, Instrumentary of social preser- . 
= 

vation, Repository of the principle of Justice, Preventive and , 
Epurative action,—these and othefs are familiar, to us from text” 


- books. But. Punishment as & mechanism for the piecemeal 


`“ socialisation ” of, communities has not received that organised 
attention,—-in ‘other words, scientific treatment—it deserves, till 
the War came and invested it with the operative and” imperious 


necessity of a problem. . 


Different Schools determine the nature and gravity bf Punish- 
ment differently,:—The* Classica? School works in the time-worn 
groove to’ make the punishment fit the crime—a rough and 
ready procedure acceptabde on gronds of% expediency, bus open ‘to 
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the homely reproach that “two wrongs danét make a right.” The 
Posttivist School apportions punish{nent on the dyal basis of tbe. 
temperament of the offender and his power for good or èvil, This- 
is certainly a finer gcale than that of the classical $chool, as, for the 
first time, a principle is asserted; and weightage alldwed, in respect 
of the human factor, | But, here there is ample room for error on 
the side of sentimentality. Hence a new school, the Eclectic, 
combines the principles of the seeond with the procedure of the 
‘first—a tine of thougltteand® policy, which on paper, is above 
criticism, But which in practice does not go far towards a solution 
of the problem of punishment. A partial solution is worked out 


` by the Economic School, which starts from the standpoint of she 


Sfate, not of the criminal, and strikes out on altogether independent 
lines.» One eye is kept qn the economic side ofsthe State and 


e Society ; the other on the “dictates of equity and good conscience.” 


Sofne of the more striking suggestions of the new school will ap- 
pear in outjine in the body df this paper. 


The guahty ff punishment depends on the nature of the objects 
which the offender has éo0 surrender—ranging from life to liberty. 
The guantity of punishment is fixed by the simple law of pro- 
portionality to crime, or by the artificial force which must be 
applied to balance the incentive to crime [ As Carrara puts it :— 
The Spinta Criminosa to be balanced by the Controspieta della 
pena.| The degree of punishment is fixed by accidentals such as 
Age, Sex, Obsession, &c., of the Sffender. The aaracteristics of 
punishment are—It is exemplary, with the certairfty of repression 
itis corrective, with the probability of improvement ; it is vindittive 
to a varying but declining degree. The /aw/ulness of punishment 


° je shown by—its legality, or Strictly legal basis ; its morality so 


as not to clash with the finer sentifnents and morals.of the public ; 
its indiyidualisation, striking only the guilty ones, and that directly 
and immediately. The adyustibility of punishment is seen ip its 
proportionality to crimg¢, commensurate with the offender’s personal 
responsibility ; *equality for all; and divisibility or fractionation. 
Finally punishment isa hina insfitution, and may go wrong. 
Hence it should be remissible and revocable. ` : 

© Having now, fed -our Fundamentals we proceed: to a closer 
analysis of the punishment qrdeati, ê 

. a 


. e 
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°, . THE’ PENALTY OF DEATH. i 


I. Application. A’ promfħant feature is that „pracțically all 
‘the legislatures ef the world have steadily been curtailing the ap- 
plication of the death-petiaky. Most instructive isthe case with . 
France. The Code Napoléon (1810) reduced the number of offences 
punishable with ° death from 115 to 36. During the chequered 
course of the 19th ‘Centurf this number fell to 12. So much for 
the theory on paper. More startling still.are figures’ for our own 
generation. The-rates of executions to death sentences stood as 
high as 18 per cent in the Quinquennium 1881 to 1885, By 1906 and 

. 1997 it fell te Zero, although the number of death sentences had - 
been 61. The reason is that in practical application both judge artd 
jury, unduly sugpicious of their own infallibility, take full account of; 
the mitigating factors before decreeing the full death-penalty | 
which, if decreed, is set aside by the President in 85 to 91 per cent 
cases, for an appeal to mercy is never barred. o’ 


2. Applicability. Here ‘we consider*how far lgading countries 
have faced and solved the question—“‘Should there be a death œ 
penalty at all?’ Broadly speaking the general answer is in the 
affirmative although the particular mode of infliction varies from 
country to country. Thus decapitation oBtains in Germany, Den- 
mark, Greece, Sweden and Finland ; hanging in England, Austria, 
Russia and America ; sstrangulation in Spain and electrocution in 
the Staté of New York. e : 


On the otherhand, there are countries which return an emphatic 
‘No’ as answer ; such are Italy, Roumania, Portugal, Norway and 
several Swiss cantons. Intermediate between the two group of 
countries with their characteristic Yer or Nay to the question of the, ° 
applicability of the death penalty stands a group of two —Belgium 

* and Finland, countries which have abolished the death penalty in 
point of fact but retained it in point of principle. Equally non- 
committal i is the attitude of Scandinavia, for the two countries 
Norway and Sweden, however alike from the point of view of 
phenomenological, as of thegretical criminology, Pave fixed the 
justification of the Geath penalty in quite contrasted fashion. 

3. J ustification or Nan-justification of the death penalty. 

Based on considerationg of pure sentifnent,- there must be 

* an abolitionist undercurrent: against t the deat! penalty although it 
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may ‘not have a direct bearing on the, legislature; and yet, Parado- — 


xical as it may appear the case for the justification is most made 
out in the country in,which the abolitionist movement has had most 


success vig. Italy. The suppression of the punishmeng of death was 
followed by a waye of violent crime and of anarchism, and the’ 


demand for the re-enfércenient of that punishmentts in evidence to 
this day. Indeed ‘the most prominest Italian crirhinologists 
Lombroso and Garofano, are pronounced partisans of the death 
penalty. As founders of ‘the positivist school of penclogy, they 
emphasise with much force that the punishment of death secures the 


-only radical and ecanomic elifination of the incorrigible criminal ; 


that if would be openly unfair to saddle law-abiding people with 
the cast of running penitentiaries and prisons, and, of supporting 


hardened criminals past alf hope of reform, and g even in penance 
e 


plaaning sins anew.” Against this may be urged that Lombroso 
and Gargfano have taken rather a forced and imperfect reading of 
the economic sitwation whjch places tħe standard of life, and the 
costs of existence at the irreducible minimum but leaves the 
productive capacity of tite subject wrtually unaffected. Moreover, 
they cannot meet the sober contention of their compatriot Ferri 
that you cannot bring about a social epuration (on the lines 
advanced by Lombroso and Garofano) unless you are wilking to 
undertake an execution, in mass, ofeall incorrigfbles—crimfinals by 
heredity and criminals by habit—ap impossible procedure, 


ae Necessity. After all the question of justifftation or non- 
justification hinges on another vss, the necessity of capital punish- 
ment, Can the paramount call of the need for the preservation 
«of society be satisfied by anytifing short of actual death? Would 
“not permanent and rigorous loss Of liberty be quite as effectual ? 
A priori reasoning cannot answer these questions, Only the statis- 
tics of countries which have abolished the death’ penalty during the 
transitional stage can show the necessity, or othérwise, of capital 
punishment.” Pt would however be well to recognise here gt the 
outset, the difficulty of obtaining and collating. statistical material, 
as the elerhents we wish to study would not be involved singly 
uniquely or uniformly and an analysis of gomplex ‘inter- -dependent 
Variables would not lead to agy abiding conclusion. Suppose, in 


anyegiven case and afany Siven time, the curve of violent crime 
> | ad 


e 
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shows adevinar hend ‘due to a multiplicity of causes, (economic 
‘moral, social, political)-—spread of education, -improvemént in 
trade and industry, decreasing unemployment, lw  birth-rate, 
higher standard of life, è finer moral sense, increased political 
impprtance &c.,—and you now abolish the death penalty. The 
result would be that*the curve of violent crime would continue to 
fall, but it would be practically a mathematical impossibility to 
specify what fraction of the relative | fall was due to thé abolition, 
when all the previous unknown factors Have continued to operate 
as before. Or‘again, inversely let the course of criminality take 
an upward sweep in a country which has abolished the death 
“penalty. The increase in crime has evidentiy been brought on 
by a great and complex variety of causes,—ecenomic social, 


moral, political. As a counter-measute you now enforce the 


death penalty, and find the sise in criminality maintained, The. * 
inference is that the deterrent influence of the death penalty 
has been more than countes-balanced” by the seyeral* agents of 
criminality, but in what ratio we cannot say. After all, Tarde, in 
his Philosophie Pénale aptly sums up the situation “ Fear of the 
noose, the sword or the guillotine is o#ly one of the several motives 
that paralyse the effect of crime-producipg passions. Statistics 
shows us, in bare effect, the sum-total, of these complex causes, but 
not the causes therftselves”. 


5. The rationale of the deat punishment. . 


Assuming then that there is some necessity for capital pifnjsh- 
ment, and our assumption derives weight from the facts as we 
fint them, we must proceed to enquire into the rationale of the death 
penalty. The fyndamental question ig, in the words of Tarde, “ shal} |e 
we kill, but not torture ; or torture, but not kill.” This is theoretically 
a dilemma but practically amounts to an unanswerable justification 
for the necessity asewell as the expediency of capital punishment. 
For evidently, seatimental considerations apart, the subject would 
sooner submit to death without torture, fhan to, torture, unas- 
suaged by death. The death penalty, then, is the „most humane of 
measures that would eliminate the bacillus of violent crime. But 
there are also other means of elimination—a fact which only needs 

l to be mentioned to raise the question : are there arfy equivalents of 
death penalty ? bd ° . 
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6. Equivalents and substitutes for the death T: 


Before going any deeper into tĤis matter it is essential to take 
and adjust out beasings. We have entered upone the province of 
theoretical penology, where we cannob test by actual experiment, 
in other words with the aid of legislature, any of the conclusions 
to which pure theory’may lead us. Such eqnclugions are really in 
the nature of suggestions by eminent criminologists and, we 
enumerate them as indicating the lines, along which perhaps future 
efforts at the rationalisation o the death penalty may possibly be 
directed :— 

I.—Loss of libegty under ĉertain conditions. Thig is the-most 
familar of all substitutes and has, in principle, „been recognised 
by every legisfature and enforced by every judiciary, whether it ibe 
„ Transportation to the Andamans or New Caledonia or incarceration 
"in the land of domicile—all variants upon the same root idea. 

I].—Assexualisation, sterilisation, Vasectonia of criminals. This 
is a substitute: df highlye problemati? value, and has not been 
tested by experience. Evidently it would only apply to tbe case 
of moral degenerates, or Sexual perwerts who are convicted of some 
violent crime of passion punishable with death, But, it can be 
argued, why not curb their power of mischief at the very start 
instead of waiting till they have incurred the death-penalty ? The 
truth is that the above remedy (proposed) has less curatfve than 
preventive virtue. There are only two known cases in which it has 
been secognised by the legislature. Indeed the State of Indiana 
actually passed a law prescribing assexualisation for the cases in 
question. Previously the State of Michigan had discussed that 
point but not passed the bill in which it was raised, 

IlI.—Some American devon have gone to the length of de- 
manding the vivisection of incorrigible criminals, but the actual 
form which that demand has taken cannot he discussed at this 
stage. It would be enough to recognise serious obstacles to the 
reform (Proposed apart ffom the thorny question of vivisection, The 
operator would have to be at once van accomplished’ Aliénist, 
Surgeon and Doctor, and even then may not be above suspicion 


or reproach, . . 
e. 1V:—Lastly fhe nas of forced labour by thec convict ana 
a 


perpgtial sentence of death, 


that commoñ law. 
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This is a substituté’ which Has found practically universal appli- 
. cation during these stern timenor war. The hundreds of thousands 
of prisoners which are kept behind barbed and high tansion wire, are 
so many potential spies and enemies, and are virtually under a . 
perpetual sentênce of déath, One .has only to look back to the 
middie Ages, the dagk Ages and Beyond fo realist the grim signifi- 
cance of the mot d'ordre :—“ No quarter.” And that was a consi- 
derable advance over the earlier practice of butchering Prisoners in 


cold blood., In fact, captives of war*® expetted release in death, as 
naturally as from’ a mortal ailment, and considerable must haye 
been the king’s reason which alone could deflect the, full rigour of 


Prisoners of the present war, for all the pai of death, bre 
treated much “better. Why? Humanitarian pacifists will argue 
that we have progressed as ,with seven-league boots from those ° 
dimdead days when a prisoner’s life was scarce worth a moments e 


higher ideal of chivalry. The explanation is vesy much simpler. 
Prisoners are not killed for the great reason that it pays to keep ° e 
them alive. And it pays in Several ways—each way being an 
economic aspect of the question: What shall we do with our 


prisoners ? : . 


. 
-. 


There is, in the first place, the old old lure of ransom. The up- 
keep of city-fulls of prisoners is, within limits of proportion, a 
triumph of organisation—but it i is a costly triumph and the costs of 
that triumph are recoverable as indemnity. Again, each batch of 
prigoners represents so much practically free labour of every degree 
of efficiency—and at times of serious striction of the Home Labour es 
Market such a’ valuable accretion tof producing power should res" 
adjust the adverse balance of economic forces, So have the French 
succeeded—-now more than ever—in planting baobabs in Algeria, in 
undartaking « elaborate public works in Senegambia and Senegal, 
So have the Germans endeavoured to reclatm the waste’ spaces in 
the Pelish and Lett governments. Similar cases of equally ‘useful 


and economical work can be &asily imagined. ° 
It is but a short step from the times of War to the times of peace, 
If the economical schoof of punishment has suctgssfully solved ° 
. problem of thousands of prisoners Potentially under sentence of 
ee x ® 
e e s . 


purchase. And yet it is a moot point as to which epoch’ had the = 
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death, might it not with equal felicity ahd facility afford at least 
a parttal solution, affecting a merg handful of* prisonets actually 
under sentengt of death ? «If the state can socialise a whole commu- 
nity belonging to the enemy, it can surely socialise and humanise a 
few waifs and strays of its own. To ‘the economist’s sean 
of penology each gxecution is a failure far it betokens ° the 
state’s inability ‘to, utilise so much produttive power, ane all 
the practiee of execution which. goes off at æ tangent from all 
our Fundamentals need¥ to be revised as a side-issue, which the 
War has raised and settled, The nose, the garotte, the guillotine 
and the chair decidedly have their terrors and uses. But the terrors, 
in each individual case are shortlived, and their uses} bordering on 
abuse, On the other hand, what can be more'galling than work 


*withdut a wage for a dayẹwithout a morrow ? E è 
Å. t * §.S. NEHRU, L cC. 8. 
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“CASES AND COMMENTS. 


Vendor and purchaser—Time for completion of contract. 


, Strickney v. Keeple, [1915] A. C., 886, : 
Where in a contract for the sale of land thestime fixed for 
n completion ts not made of the essence of the contract,. but the 
vendor has been’ guilty of unnecessary delay, the purchaser may 
sesve upon thé vendor a notice limiting. a time at the expiration 
of which he will treat the contract as atan end, and in determin;* 
ing the reasonableness of the time so limited the court will con- 
sider not merely what remains to be dne at the date of the notice, 
but all the circumstances of the case, intluding the previous delay 
of the vendor and the attitude of the purchaser in relation thereto, ° 
Of. ss. 46 and 55 of the Indian®Contract Act. $ 





Insurance Pojicy— Company's repudiation going to root of * 
»claim— Arbitration clause as to amount of claim. 
Jureidini $ National British and Irish Millers Insurance Company, 
? Limited, [1915} A. C., 499. ` 
A claim das made for indemnity for the loss of goods by fire 
under a policy the conditions of which provided (1) that if the 
claim were fraudulent or if the loss vere occasioned by the wilful , 
act or with the’connivance of the *insured all Wenefit under the’ 
policy should-be forfeited, and (oy that if any difference arose as 
to the amount of any loss such difference should, independently 
of ad] other questions, be referred to arbitration, and that it should 
be a condition precedent to any right of® action upon the policy 
that the award of the arbitrator as to the amount of the loss, if dis- 
puted, should be figst obtained. The insurance company ‘repudiat- 
ed the claim 1% qto on the grounds of fraud and arson :—He/d, by 
the House of Lords that*the repudiation of the clafm on a grourid 
going ta the root of tHe contradt, predjuded the company 
XII 31 J oe ° 
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from pleading the arbitration vase as a es to an aation to. 
enforce the claim.’ Such an arbitration clause is ordinarily valid ' 
and enforcibłè. Scott v? Avery, (1856) 5 H. L C, 811; 
The Coringa Oil Company Limited y..,Koegler, (1876) 1 Cal, 
466. But when a party sets up a repudiation which goes to the f 
substance of the whole contract, he is not eftitled to insist that 
a subordinate term af the contract snow? be still enforced in his 


favour, 
ce e 





Nuisance— What constitutes. 
e “i 
PwHbach Colliery’ Company, Limited o. Woodman, [1915] A. ©., 684. . 


* The respongent brought an action against fhe appellants, a 
feighbouring colliery company, for an injunctio¥ to restrain 
ethem from causing a nuisance by the discharge of coal dust on his 
prefnises as the result of their scfeening operations, and for 
damages? The defendants*contended that they were carrying 
on their operatidps in, the @rdinary way in which such were usually 
carried on in the locality. The House of Lords repelled the de- 
fence, Earl Loreburn observing, “#t is quite clear that ifa nuis- 
ance has been committed no one can excuse it by simply saying 
“I only did what is usuaMy done in this country and I was not 
in any way negligent.” No doubt the character of the ldcality 
may be considered when the question is whether or not there has 
been any nuisance, but here that qwestion is settled by the jury’s 
verdict. Nor is it material that the ,company sare absolved 
from negligence. Their duty to their neighbour is not merely to 
take care so as to avoid causing a nuisance. Their duty is ¢o 


e abstain from causing one at allgunless of course they have a right 


to cause one, as, for example, by statute, or by consent of the com- 
plaining party or of some one whose consent binds him, Such 
consent may be proved like any other question of fact. It may 
appear fram the conduct of the parties and the surrounding circhim- 
stances, as in*/7g// v. Lund, 1 H. and C., 676, or as in Lyttleton 
Tunes Co. v Warners, (1907) A. C., 476, where both parties agreed 
that the very thing which was done should ebe done, though 
neither of them expected that it would cause a mifisance.” “The 
general principi of law, that where a person makes a grant of any 
given thing, he impliedly graafs that ʻao which is necessary to 
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. 
os 7 A 


make tke grant of the’ principal subject effectual, does not admit 

of dispute. But, on the.authogities, it is'clear that what must be 
implied is, ‘not a grant of what is convenient, or what is usual, or 
what is common ‘in the district, or what is simple reasonable, but 
what is necessary for the ase and enjoyment, in the way contem- 
plated by the _Pagties, - of the sing. or right granted.” per Lord 
pe at pp. 642- “3° i 


Jurisdiction, of court— Duty of executive to ascertains law—lIn- 
Junction against receiving money—Payinent by executive—contenpt 
is e 


sof tourt. j . i 
The Eastern Trust Company v, Mc.Kenzie, Mann and Co. Limited, (1915) A.C, 
e ` 750, P: C. å . . 


In this case their Lordships of the Privy Council once again e 
emphasize the duty of the Executive to obey the law. This was 
an action for dissolution and accourfts of a partnership-between 
the parties. By an interlocutory order @ receive was appointed 
and the defendants were restrained by injunction from receiving . 
monies due and payable by thé Government of Nova Scotia to the 
partnership. No injunction was granted against the Crown, as 
none could legally, be granted. The morfies were payable by the 
Government "under a contract. between the Government and the 
partnership, and one of the “questions in the case was the true 
construction ofthe contract. ‘heir Lordships held that that ques- 
tion was one ef law forthe courts, and the Executive lad no 
discretion whatever inthe matter. “The non-existence of any 
right to bring the Crown into court, such as exists in England by g 
petition of right, and in many of the colonies by the appointment os 
of an officer to sue and be sued, on behalf of the Crown does nd? 
give the Crown immunity from all law, or authorize the inter- 
ference by the Crown with private rights at its own mere will. It is 
the duty of the Crown and of every branch of the Executive to 
abide by and obey the law. If there is ang difficulty in*ascertain- 
ing ft the*courts aresopen to the Crown to sue, arid ig is thre duty 
of the Executive,in cases of doubt to ascertain *the law, in order 
to obey it, not tọ disregard it.” Consequently, the Government 
having wrongfully pai@ monies due to the” partgership to one, of 
the defendants it was hgld that ie plaidtiff wa’ not bound ‘by 


e 
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.. 


such, payment. It was further held that’ "the defendant, having 

been reStrained by.injunction from receiving any money was guilty ` 
of contempt oftourt, The*mere fact that the person paying the 
money was not bound by the injunction logs not cure the contempt 
at all. And such injunction must be obeyed while it lasts. 


° 


` Principal aga agent— Undisclosed Principal— Want of considera- 
x tion hoving from prmiapak 


m . 


Duhlop Pneumatic Tyre Co. Ltd v Selfridge and Company Ltd., (1915) A.O., 847. 


This case wouldshave bedn differently decided irf British In- 
dia The appellants were manufacturers of motor tyres, tubes 
etc, They had fixed prices for their goods, and usuglly sold them 
to their agents or factors at ‘a discount in consideration of the latter 
‘not gelling to any person except genuine trade customers (to 
whom they could allow a limited discount), below their list prices. 
The appellants seld certain, goods to D’& Co. on the usual terms, 


wand D & Co. executed a price—maintenance agreement. D & 


Co. in their turn sold a tyre to the respondents and obtained a 
similar price—maintenance agreement from the respondents 
, Professedly as the agents. of the appellants. The respondents 
* sold the tyre below the list price and the appellants brought the pre- 
sent action for damages. The Houfge of Lords held that assuming 
that D & Co. could validly obtain the Price-Agreement from the 
respondents as agents for undisclosed principals, the appellants 
could not sue upon the contract as no consideration had moved 
from them, The Lord Chancellor observed that it was a fund8- 
mental principle of the law of, England that “ifa person with 
whom a contract fot under seal hag been made is to be able to 
enforce it consideration must have been given by” him to the 
promisor or to some other person at the promisor’s request.” 
This is noț necessary under the Indian Contract: Act, Another 
point raised, in the case *was whether a person can in one and the 
same contract, contract both on his own behalf and for an un- 
disclosed principal. It was urged that this was a legal impossi- 
bility. Their Lordships decided the appeal on thefirst point, but 
Lgrd Sumner agreed with the eee of Swinfen Eady, L. j. 
that “ where a party coptracts 3 în his owh name, an undisclosed 


. 
e.. 
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principa] cannot sue on‘the contract, if the terms are such as įm- 


‘port that the person so signing is the real and only principal.” 


e 


Compare $s. 231 and 232 of the Indian*Contract Act 


e e oT 
. Road—Negligence—Duty of highway authority. 
Thompson v Hradtorg Corporation and Tinsley, (1915) 8 K. B., 13. 

A highway which was vested in the Bradford Corporation and 
over which very heavy traffic passed wgs at a certain’ point very 
narrow. The Corporation determined to widen the highway by 
setting back the kerbstone and throwing the foot- path i into the road. 
On the edge of the foot-path neafest the road there was a tele- 
graph pole which.it was necessary to remove and the Cor'pofatien 
had, through the Post Office authorities, the pole refhoved and the 
hole filled in. The road was shortly after*thrown open for traffic. A 
few days later a steam wagon belonging to the plaintiff was passing ° 
along the highway when one of its wheels sank into the hole and 
the wheel was considerably gamaged. "The plaintiff suèd the Cor- 
poration and the Post Office authorities for damage¢ fori injury to his 


wagon caused by the negligence of the defendants, Held, that both ° 


the defendants were liable, the Corporation upon the ground that 
they were altering the character of part of an old road (i. e. in effect 


making a new road), and their duty was to so make it that when ° 


they threw it open for public yse it should be reasonably safe and 
fit for the purposes for which it was intended to be used ; the Post 
Office authoritfes upon the ground that having done, perhaps volun- 
tarily, a piece f work, thty did it negligently. This decision does 
not in any way shake the well-established principle that for mere 
non-feasance, é.g.non-repair, the road authority is not liable. See 


Achrat Lal Hari Lal v The Ahmadabad Municipality, (1904) p, * À 


L R., 28 Bom. 340. ° 





Libel—Communication bosted in unclosed envelope—Publication, 
Huth v Huth, (1915) 8 K. B., B90. A. : 
Ifis well-settled that in cases of libel, when the defamatory mat- 
ter is sent through the post on a Post Card; or by, & message 
through the Telegraph Office, publication will be presumed. But 


this presumption is one Of fact which arises as a nfatter of law. Jf 
the defendant could establ&h that tife, Post Çard was never rean by 
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a single person, he would notwithstanding the presumptiog succeed 
in the’ action. In other words, the court: takes judicial notice of 
the nature ofthe document, and of the likelihood of its being read 

by persons other than those to whom itis, addressed, The question 
in the case under notice was whether the presum ption of publication 
arises in case of communitations sent through the post in unclosed, 

unsealed and ungummed envelopes. The Coyrt of Appeal held 
that it di@ not. The court cannot presume thdt letters sent in 

this fashion would be opened in the ordinary course of -business or 

that they would be opened. Therefore, where a*letter in an un- 
closed enveldépe was wrongfujly opened by the butler of the ad- 
dressee, who did so from curiosity and not in the ordinary course of* 
his duty, Ae/dpthat there was no evidence of publication by the de- 

fendant of the communication, and no action lay. * ° 


Calg demand—Payment under protest—Mistake of fact— 
fe Recovery of payenents, 
“Maskell v. Horner, (1915) 3K. B., 106, C. A. 

The plaintiff carried‘on business at a market for a number of 
years, and the defendant throughout that period demanded and 
received payment from the plaintiff of market tolls on goods sold 
by the plaintiff in the market. It was subsequently decided by 
the Court of Appeal in Attorney-General v. Horner, (1913) 2 Ch, 
140 that the defendant was not entitled to demand tolls from the 
sellefs, and consequently the plaintiff was never under any legal 


qbligation to pay tolls to the defendant. The plaintiff now claim- 
ed to recover sums so paid to the defendant as money had and 


"% _ ceceived by the defendant tg the use of the plaintiff, The claim 


“was put on two grounds : (1) that ¢he plaintiff paid the sums under 
a mistake of fact; (2) that he paid them not voluntarily but under 
the pressure of seizure of his goods. It Was fownd that the plain- 
tiff did not pay in the belief that he was liablg to the deferftant 
but because-he, found fhat other sellers in the market had paid, 
and were paying tolls to the defendant, attd he was fn dofibt as 
to his liability to pay these tolls, and “did not wish to be involved 
in- litigation with the defendant. Held, there was no mistake of 
fact, as the plamtiff had not paid the moñey in the belief that a 
fact was true which was uptue, But$the payments having been 
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made uxgder protest anid ‘ander, the pressure of actual or threatened 


‘seizure of his ‘goods, they were not voluntary: and could be re- 


covered as money had and received. “If a pergon with knowledge 
of the facts pays money whigh he is not in Jaw bound to pay and 
in gircumstances implying that he is paying it voluntarily Zo close 
the transaction, ha c&nnot recover it. Such a payment is in law 
like a giftsand the transaction cannot be re- -apened. If a person 
pays rnoney whith he is not bound to pay, under the *compulsion 
of urgent and pressing necessity or of seizure, actual or threatened, 
of his goods he can recover it as money had and received.” (Pêr 
Lord Reading, C. J.), çf. section 72 ofethe Indiag Contract Act and 


*Kanhaya Lal v. The National Bank of India Lid, (1913y 4 Cal. 


598 S.C. II A. i J. R, 413; Jagdeo Nene Singh ve Rajab Singh, 
(1888) I. L. R, “15 Cal., 656. 
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OENE of a murderer of the intestate to O ENER his 
° estate, ° : - 
Inre Houghton, Houghton v Houghton, (1916) 2 ai 173. 

Can a lunatic succeed to or take any benefit in the estate of a 
person killed by him? The question is one of importance in juris- 
dictions where, unlike the Hindu Law, lunacy is not by itself -a 
ground of exctusion. from inheritance. Joyce, J. has held, in the case 
under notice, that thie lunatic Jabours under no such disqulifica- 
tion. He may þe guilty of slaying the deceased but he is innocent 
of any crime. [tis now settled that a special verdict under section 
2 of the Trial of Lunatics Act, 1883 isa verdict of acquittal. Feb 


N stead v Rex, (1914) A. C., 534. This is so beyond doubt in British 


India. See section 84, of the IndiangPenal Code, and sections 470» 
1 of the Code of Criminal Procedure. A lunatic is fhus acquitted of 
the offence of murder or culpable homicide. Similarly a person 
would not be disqualified’to inherit the estate of another if he kills 
him by accident oy misadventure or in the exercise of the „right of 
private defence. As to a person guilty of Murder, jt is well estab- 
lished“in Efigland that a person guilty of murder or of man- slaughter 
cannot take anythipg under the will of the deceased, » “A man 
shall not slay kis benefactor and thereby take his bounty.” But 
different conSiderations Brevail in cases of, intesfgcy where tha 


, course of .succession is preécribed by”, satute, 6, g. the Indian Suc- 


a 
: 
. 
. 
e 
$ 
e 
eo 
f° 
: 
e 
° 
æ 
e 
e 
e ee 


ye 


240 l CASES AND COMMENTS e 


cession Act, sections 29 et Seq, or where wills also are provided 
‘for by statute as in the Indian Sugcession Act, and murder i is not 
mentioned asså ground for exclusion from inheritance, "or for the 
revocation of a bequest, Can the court introduce a ų disqualification 
in the statute on the ground df public ‘policy. The point has not 
been judicially considered in England, and@ there is conflict of 
opinion in America. . Joyce, J. cites with ‘approval the case of re 
Carpenter's? Estate, 50 Am. St. Rep., 765 decided in Pennsylvania 
where it was held that tHe court could not interfere with the order 
of succession on any ground whatever without violating the law. 
For a discussion of all the aythorities see Vedanayaga v. Vedam- 


mal, {1904) 27 Mad. 591. ; ; AS 


Gifts to School authorities for sports—whether® charitable," 





© „In re Marlette Mariette, o. Governing bass of Aldenham School, [1915] 2 Ch., 284. 
e 


“ Charity in its legal sense,” said Lord Macnaughten in Com- 
mmissionérseof Income T ax v. Pemsel, (1891) A C., 593, comprises . 
four principal ‘divisions—trusts. for the relief of poverty ; trusts 
for the advancement of education ; trusts for the advancement of 
religion ; aħd trusts for other purposes beneficial to the community 
not falling under any of the preceding heads.” In short, any” 
mode of promoting the welfare of mankind would be a charitable 
object. Anjuman-i-[slamia v. Nasiruddin, [4906] ‘A. L J 
following White versus White, [1893] 2Ch.,41. It is possible Ei a 
‘gift toa charity may be of such*a character as npt to be in‘itself 
a good charitable gift, but in considering this Question regard 
rust be had tothe character and objects of the charity who are 
the intended recipients of the gift. In the case under notice a 


° .éestator bequeathed £1,000 towthe Governing Body of a school 


for the purpose of building rackettourts in the school and £ 200 to 
the Head Master upon trust to use the interest to provide 
two prizes one for some event in the Schdol Athletic sports 
every year, and the other for a prize in books ‘to be given 
every years for slassics in the sixth form. Held, by Eve, J. that all 
legacies were gapd charitable bequests. Giks for the encourage- 
ment of sport may not be‘ charitable. In re Nottage, [1895] 2 Ch. 
649, but in the case of a school, to educate boys properly, it is 
essential that .here should be prea games as. r of the 
daily routine. a. ae n $ 


~, 
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P of—How far relevant. . 
Recher & Uo. v. North Britisteand Mercantile Insurdnce _ Company, 
i (1915) 3 K. B., 277. os 
‘By a Policy of Insurance against fire, it was agreed that the 
ampunt of all losses under the policy should be assessed by the 
insured’s auditors, * Held, that the position ‘of the auditor was, 


‘ under the circumstances, that of an arbitratoreand his assessments 


were tonclusive evidence of the amount, oof the loss” recoverable 
under the: policy unless it were shown “that he had misdirected 
himself in point of law or had omitted: to take into considerati8n 
some. materjal fact; and that he might be gross-éxamined and 


“direct evidence might be called to show that he had as a mnattersof 


fact done so, but not to show that his conclusions of fact were 
erroneous. ot course if charges of corfuption are made against 
the arbitrator, cross-examinagion on that point would also.be rgle® 
vant. The leading case on the subject is that of Duke of Buccleuch 
v. Metropolitan Board of Werks, L. R., 5 H. Ea 418 ; afd see Amir 
Begam v. Badr-uddin Husain, (1914) 36 All} 3368 P. C., S.C. 12 A. 
L. J» 537. © 


Company-—Power of Company to alter Articles of A ssociation 
. : "20 cominit breach of contract. 


British Murac Syndicate Lid. v. Alperfon Rubber Company, Ltd., (1915) 2 Ch., 186. 

Under section 13 of the Companies (Consolidation) Act, 1908, 
corresponding to section 20 of the Indian Companies Act, 1913, a 
Company has the power, by special resolution, to alter or add to 
its*Articles, But if a special contract is made by a third person 


with the Company in the terms of or embodying one or more'of e i 


the Articles, an alteration of such Articles will not’be allowed, if in- 
consistent with the real bargain between the parties. In the case 
under notice, by an*agreement binding on the Company, the plain- 
tiffs'were given the right, so long as they should hold 5,000 shares 
in the defendant Company, to nominate two directogs bn the „board 
of the Company. Afclause tọ the same effect was cont&ined in one 
of the Articles of Association, Subsequently the Company having 
refused to accept the plaintiffs nomination, a meeting of the share- 
holders was called for the purpose of passing a Sptgial Resolution 
to cancel the said article® On an *action «by the plaintifis for 
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specific performance of the agreement and an injunction, ée/d, by 
Sargant J. that the Company had ne power to alter {ts Articles for ` 
the purpose of committing “a breach of ĉontract and that an injunc- 
tion ought to be granted to restrain the holding of the theeting of 
shareholders for that purpose ; and, further, that the contract was 
not incapable of being spécifically enforced, arfd that a declaration 
ought to be made that-the two persons nominated by the plaintiffs 
became and were directors of the ‘Company with ancillary: relief 


Ld 


by way of injunction if “t became necessary. 


s 7 . 
EPE CETEPP 


. Privileged wilin-Gift to dn attesting ivitness—Whother void. , 
e In té Limond, Limond v. Cunliffe, (1915) 2 Cm, 246. 

Under section 54 of the Indian Succession Act {X of 1865}, a 
elegacy to the attesting witness of a will is void, even though such 
attéstation is not indispensable „to the validity of the will and is 
quite superfluous. The AdMinistrator-i General of Madras v. Lazar, 
(1879) L L. Ry Mad, 244. But what if the will is a privileged 
* will as described in sections 52 and 53 of the Act? Attestation of 
such wills is not required at all, Tle opening words of section 54— 
“A will shall not be considered as insufficiently attested...” would 
e seem to show that the provisions of that section were applicable to 
cases, of unprivileged wills ofily and not othefs. ‘This point was 
raised in the case under notice und&r the similar provisions of the 


Wills Act, 1837, and Sargant J. keld that an attesting witness of- 


a privileged will was not disqualified to take undeg the will, 


e ed 


° ~ Misrepresenta tion—Fraud—Deceit—Remedy. 


Duncan Rutherford +. Willam Aelig adaa 1915) A. C, 866 P. 0, 


This àse arose éut of a čoñtract for Sale of a “large tract of 
land.. The puroliasér, after entering into possession and taking a 
conveyariée; claimed Gompensation for misrepresentation aS to 
the mileage bf fencing on the land, The contract was silent as 
tö thé fencifig; hpt the purchaser allgged th&t. the vendor's ‘agent 
had fade àa tHatétialbut innovént--tmhisrepresehtation as to the 
mileage which induced the purchaser to enter -ifto the contract. 
Theis Lordship8 of thé Privy Council held that the claim was not 
sugtaifiable, As the; purchaser had ehtered into possession and 
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had teken profits, řestission was impossible. There being no 
` ‘charge made of fraudulent pisrepresentation, no claim ĉould be 
made for damages for deceit. The purchasęr réléed on and in- 
voked the jurisdiction of- a Court of Equity in cases of specific 
p¢rformance to order compensation for discrepancy between 
what was agreed *to be conveyed and what could be conveyed, 
But this can only be “dong in cases of deficiency in the subject 
matter. describe in the contract ; and not in cases*.of claims to 
make good a representation about’ that” ‘subject matter, made not 
in the contract, but collaterally to it. In the latter case, thesre- 
medy i is rescission, or a claim for gamages fog dectit where there 


has been. fraud, or for breach of a collateral contract if there has j 


been such a contract. : e 
ë ` ma a 
ee bs 


Torts—Interference with contractual relations—Combination. ` 


Larkin v; Long, (1915) A. Cy 814. s 

It is now well-settled that “ftis a violation *of legal rights to 
interfere with contractual relations recognized by Jaw if there he” 
no sufficient justification for “the interference,” pef Lord Mac- 
naughten, in Quinn y. Leathem. The case under notice furnishes an 

apt illustration ofthe application of the rule. The plaintiff was a° 
stevedage i in the port of Dublin. The defendants started a steye- 
dore’s association and they all combined to force the plaintiff to 


join the assogiation. Pursuarft to this combination or agreement, 
the defendante induced er procured dock labourers who had ehgaged 


to work for the plaintiff and who were then actually working for | 


the plaintiff to break their contracts and leave the plaintiff's em- 
ployment causing thereby actual pecuniary loss to the plaintiff. ° 
All the defendants were hel@ liable. The case falls within the 
principle of the case of Lumley y. Gye, (which was explicitly ap- 
proved by the House’ of Lords in Quinn v Leathem), the only 
difference being that in Lusley v. Gye, the defendant yas acting 
single-handedly, while in the : present case there was a ESOm RIN AON: 


e e f} 
of several persons. 
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NOTES AND CUTTINGS, . 


An Giera Death Stntente:—The best anecdote . of Judge 
Benedict is that told relative .to his sentence of death pronounced 
_ upon Jose Maria Martin, whg was convicted of murder in the 
` districs caurt of Taos county, New Mexico, in the territorial days 
under a state of facts showing { great brutality. 


«Jose Maria Martin, stånd -up Jose Maria Martin, you have 
been indicted, tried, and convicted by a jury of your countrymen 
of the crime of murder, and the court is now about to pass upon 
you the drad sentence of the law.e As a usual thing it is a 

painfull duty, Jose Maria Martin, fora Judge of a court of jus- 
tice to pronounce upon a human peing the sentence of death. 
There is something horrible about it and the mind of the court 
naturally revolts from the.performance of such a duty. Happily 


* however, your case is relieved of all such unpleasant features, and 


the court takes positive delight in seatencing yoù to deaths 


_ “ Youare a young man Jose Magia Martin, apparently of good 
physical constitution and of robust health, Ordinagily you. might 
haye looked forward to many years of life and the court has no 


* doubt that you have expected to die at a green old age; but you 


* are about to be cut off in consgquence of your acts Jose Maria 
Martin. Itis now spring time; in ga little while the grass will be 
springing up green in these beautiful valleys and on these board 
mesas and mountain sides the flowers will Bein bloom. The birds 
will be singing their sweet carols, and nature will be putting on her 
most attractive and most gorgeous robes and life will be pleasant 
and men will’want to stay but none, of this*fer you Jose Maria 
Martin. When these things come to gladden the senses of men 
you will be occupying a place about two ‘by six béneath the sold, 
and the green grass and the beautiful flower’ will be growing above 
your lowly head, . 3 > . 

ae 
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Theesentence of the court ig that you betaken from this placè to 
` the county, jaif; that you be kept there safely and securely confined 
and in the custody of the Sheriff until the day.appowhted for your 
execution (be careful, Mr :Sheriff, that will have no opportunity to 
escape, and that he be at the appointed place at the appointed time). * 
That you be keptsd, Jose Maria Martin, ʻuntik— | 


“Clerk, and Hat date” does Friday, about two we¢ks from to- 
day comer? eee Š 


“ March thé 22nd, your Honor.” -> ° ° 


“Very wéll, until Friday the 2and of March when you will be 
taken by the Sheriff from your place of confinement to some sdfe 
ang convenient spot within the county. (This is to your discre- 
tion, Mr. Sheriff, you are only confined to the limits of the county) e + > 
and that you be hanged by fhe neck until you are dead, and the ‘ “6 
court was about to add, ‘may God have mercy on your goul; but °° 
the court will not assume the responsibility to ak an All Wise 
Providence so do that which a jury of your peers refused to do. * 


The Lord could not have merc¥ on your soul. ° 


“However if you have any religious, belief, or are connected 
with any religious organization, it might be well enough to send 
for your priest or your ministereand get from him,—well, such con- 
solation as you can, but the court advises you not to place any re- 
liance upon anything of that kind. 

7 e 


e 
~ 


s 
“Mr. Sberiff, remove the prisoner.” 


"The most curious part of this is that the next day the convict- 
ed and sentenced man escaped, and®remained a fugitive for twelve.” 
years, when he fell from a wagdn and was killed :— Case and Com- 
ment. å 
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° PROBATE AND ADMINISTRATION ACT (BEING ACT V of 
1881) WITH Norte or CaSfs AND REFERENCES TO REGUĻA- 
TIONS, RULES OF Various HIGH COURTS AND THE- PRACTICE 
IN ENGLAND? By Alex, Kinney, Administrator- General of Bengal, 
a Second Edition, Çalcyttas Thacker, Spink, & Co., 1915. Price 
"Re 10. ° . 


Mr. * Kinney is well-known to thg profession as an author of 
several excellent manuals.” Weehad-occasion a few months ago to 
notice in these pages hiş Guide on the Law of Evidence. He has 
now brought out a new edition of his Commentary on the Prebate 
and Administration Act.. The first edition was published in 1908 
and the author has now considerably altered, and enlarged the 
origital work. Cases decided under the corresponditig sections of 
the Indian Succession Act have also been now embodied in the 
text, which has further been enriched by reference yo a large rum- 
ber əf unreported cases of the Calcutta High Gourt. Leading 
Fnglish Cases have also been noticed but sparingly. Leading 
English text-books on the subject like Williams, Cootes, and Ingle- 


e pen and others are frequentlysreferred to. Notes to the sections . 
e 


haye been revised and are well-evritten, informing and concise, 
sometimes much too concise. For instance, note under section 69 
as to “Burden of Proof” on persons propoundtng wills may with 
advantage have been fuller. But this detracts very little from’ the 
value or merit gf the work. The author has made it comprehensive 
by referring to the provisions of the Court-Fees Act, the v&riou 

Acts and Regulations bearing on the subject, and the Te ént- 
ary Rules framed by. the various High Courts. * There is a very 
fall Index and, Table gf Cases Cited, The get-up of the book does 
creqit to its publishers, , « by 
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'“TaE Up-To-DaTE DIGEST OF THE REVENUE CasE-LAW 

` OF UNITED PROVINCES OF «AGRA AND OUDH, FROM 1866 TO 
AUGUST, 1915” by Banarsi Das Gupta B.A., Pleader? Meerut. Price 
Rs, 3-8. P 


° This Digest wil] meet a iong-felt want. It has been admirably 
compiled in a through manner. All cases “bearing on Revenue 
Law,.no matter Where—including the Allahabad Law Journa}’s 
Reporter's Diary—have been carefully ang accurately digested and 
well-arranged., We have no doubt it will prove useful to eveyy 
branch of thelegal profession in these Provinces. The Digest is 


roposed to*be kept up-to-date by monthly and Snnual supplements, ° 
= Prop p PPer 
. s e 





“THE DOCTRINE OF CONSIDERATION -by Dr. Daruwala—The 


. . . . e 
book under review contains assystematic presentation of the law of 


consideration from a historical and gomparative stand-point, Its 
growth has been traced from the 15th century, when it lay cradled 


in the interstices of archaic forms of action, more particularly the , 


form of action known as the cqanssimil casu. ; 


The learned author has pressed into service every available book 
of reference, English and foreign, from*the Year Book onwards, 
All thé leading cases, having even the faintest bearing upon ‘the 
subject, have been digested, analysed, compared and commented 
upon. He has attempted an elaborate exposition of the law and 
its relation to the other systems of jurisprudence. © 


In the field of research, nothing seems to daunt him. He has 
måde a brief, yet a comprehensive survey of the Roman law, the 


Roman-Dutch Jaw, the law of Fragice, Belgium, Italy, Portugal], ° 


Spain, Argentine Republic the United States, Scotland, the 
Anglo-Indian law, the laws of Canada, Malta, St. Lucia, Japan, 
China, Germany afid Russia. Although it is impossible to expect 
thaf one should unhesitatingly agree with all the postulates laid 
down or generalisations made by the talented authof, we have no 
hesitation in saying that the, Doctrine of Consideration is an epoch- 
making production and marks an important chapter in the history 
of jurisprudence:of the, 2oth century. Throughout the book, the 
law has been stated with much accuracy ang great. clearness.’ Tite 
work is sure to finda ready welcomes pot eonly from the student 
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and philosophical jurist butžfrom the PE of history generally. 
In tracing the progress of legal coneeption Dr. Daruvala, does not 
deal with dry’ abstractions: On the other hand he, brings us all face 
to face with the people whose law he hgs been disgussing in some 
of the most distipguishing characteristics and, to quote the werds 
of Prof, Bain confrorts us*with their ready invéhtions to meet every 
new situation, theirestrong common sense, their superiority to pre- 
. judice, the*Zrowing humanity of their manners, together with their 
peculiar share of our common weaknesses, The, illustrative exam- 
e ples of the various legal maxims introduce us tothe recesses of 
‘their private “lifemstheir houses, their goings out and, comings in, 
‘It wAs g perception of this effect that led DeToequeville-to investi? 
gate | the Frerfth life of the last century from the records of private 


. 


law-suit”. e 
7 * © : : ; z 
ua . ? e Weæhave nothing but unstinted praise for the erudite treatise 
«e ° characterised alike by learning and keen legal insight. 
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“Allahabad 5 staw journal. ` ! 
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. Reporters’. Diary. 
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Code of Criminal Procedute (Act V of 1898), section PEET be 1914- 
relzased from hes obligation once -undertaken—Posttion of, the accused October, ib 
under section 562 not released on bail—eectiow¥o2 not applicable cnt Hasan 

The accused’s son was convicted of an offence under section. 380, Indian v. ' 
Penal Code and the court under section 562 of the Code of Crimirfal jae ae 
s Procedurę directed him to be released ęn his entering,into’: bond with one- of 1914. 
e surety fo appear and receive sentence when called for and in the, meantime "Piggott, d- 
to keep the peace and be of good behaviour. ‘The accused stood ‘suréty 
efor him fomthat order. He afterwards ¿2PPlied to the Magistrate tq 
í cancel his security bond. 
Held, that the Criminal Precedure Code contains no provisjon under ° os uS 
which a surety who had once bound himself under the provisions of section á ° 
562, Criminal Procedure Cpde can oblain release from the obligations < 
„which he has assumed. The positian of £ convict inčespečt of whom an- 
order has been passed under section 562, Criminal Procedure Code isnote > , at 
the same as that of a person ” released on bafi ” within the mjeaning of that 
expression in section 502, Criminal Procedure Code. 
Neither party was repesented. . 5 Record returned. 
> j . * s 
> Indian Pehal Code (Act XLV of 1860), section 499—Defamation. ` P A 


. To say of a man that he refuses to pay a ‘just debt and that he has fre- . a 
r8. 


quently carri€d off things from another person’s house in his pocket without p Forster , 
leave or license’ is defam&tion within the meaning of section 499, ‘ndian ve 
Penal Code ; so also a statement that ‘a person habitually submits to filthy Pa 
* abuse and actual violence on the part of a woman to whom he has given of 1914. 
` the title of a wife.’ - s . wasott, J. 
š Appeal dismissed. °° i 
. - Lalit Mohan Banerji, (Government Pleader) for the Crown. 7 
A. H. C. Hamidton, fôr the appellant, : see 7, 


. 
- ny 
. 
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Code of Criminal Procedure (Act V of 1898), sectia 35—Concurrent sentences October, 27 
? =Diferent trials. . — 


es s 
K.E 
An order that he sentence “inflicted on the accused în one ¢dse shall run v. 
concurrently with the seritence inflicted in a previous case is illegal, tre 
E ° : CO Ne . Cr. Ref, 693 
ri o . © e of 1914, 
: a e. e : Chamier, 3. 
; a ’’ tars Piggott. J. 
« ce . 
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„ 1914 i Hindu Law —Succession—Goshain. : ay j 
è November, 6 : The property of a grihast goshaim descends E to*the rules of 
k Seoretary of Hindu Law, unless a custom to the €ontrary is clearly” proved. L, L. Re 

. State 29 All., rdo follaved. ° e 
oo Bharti A. E Ryves, for the appellant. ete ° ? 

aa Sunderlal, Motilal Nehru'and Nehal Chand, for the respondents, e 

Richards, . ` z . e. 

C J. a -- ° 

Banerji, J. 


November,]1 Code of Crimjnal Procedure, (Act V of 1898), ‘sections 349 and er ores 
» tion of an offenes, whekher allowed in cases of revisions 


ie n : Clause 7 of section 345 Criminal Procedure Code, forbids the coinposi- 
AURRIEN ° tion of an offence being actepted except as provided by section 345. It 
Taid . | specially dllovaamases in whioh appeal is pending to be open to composition 
ox, J, with.the leave of the court before which the appeal is to be heard but in i? 
there is no Mention of cases which come up for revision and similarly there 
° ie no provision made in sgction 439 as to applying the spowers granted in 
er a section 345 to cases in revision. 
aul Safetion’ to prosecute—Application for—Dismissal of—Appeal to District 
ud, o—Fractice. . 
Gnesi Lal j j suit on tgo bonds wag tried by théAdditional Subordinate Judge of 
‘ Chandan Lal ' Agra who dismissed it. After the dismissal of the suit the court of the 
bas nih i Additional Subordinatee]udge of Agra ceased to exist and the defendant 
Chamier, J, in that ‘suit applied to the Subordinate Judge of Agra for sanction to 
Piggott, aa 


prosecute the plaintiff for offences connected with the institution and prose- 
e cution of that suit. The Subordinate Judge held that he had no jurisdiction 
to entertain the application and declined to give the sarfction, asked for. 
The defendant then applied tothe District Judge of Agra who gave the 

° « sanction asked for. 
Held that the application before the District Judge tas not an a 
gainst the order of the Subordinate Judgé refusing to grant sanction to 
e prosecute the plaintiff but was an original application presented to the 
. proper court and an appeal could be preferred tothe High Court against 
d the order of the District Judge, 


e 
os S S. K. Dar and F. M. Banerji, for the appellant. 
sii Benode Behari, for the respondent. ; 


e — 


December, 7 Co-shaver—Collections by—over and above his shavre—Avdverse right set up. 





n — The Government made a grant of Jungle lands to two individuals fointly 
Bhagwat without specification t®the extent of their shares therein with a proviso 

v. that the’ Jand®shall become an ordinary zamindagi tenure after a apse of 
cee fifty years, and conditional on a definitee area being’ cleared of Jungle and 

ig of 1913. brought under cultivation within that time, ,It was held that if itis proved 
Rickards. that from the outset one of the grantees has actually “cleared more than 


* BanerjieJ. e one half of thé area granted, and has collected rents payable by the tenants 
who have been ‘settled®on that hand, it willę follow, unless there is evidence 

“eto the contrary, tha? the gfanttes have partitioned the land from the outset 

. and that the area ‘cleared and settled by each grantee represents his share 
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in the ground, and he'will be entitled to it on a partition in the Revenue 
Cdirt. in sueh cases the presumptions which applied toa joing tenure of 
Zamingariland do not apply, and it will be presumed that a sharer 
collecting profits in excess of his half “share dges thereby assert a right 


antagonistic to his co-sharers. 
s k Issus remitted. 





Municipalties’ Act, seciign 148— Power +: tu issue notige—Defeot"in for m—Pe sonal service. Sac g 
A, the owner of a Pungalow, received a notice from the Municipal Board hye z 
of Cawnpore about the construction of a latrine.® He did not construct the Md, aa 
Thtrine as ordéred but submitted an application to the Boaréefor further time 
in the matter, This petition was sent foa Sub- Committe and at the back of it The Munici- 
“was recorded a resolution to the effect that the latrine should be built threugh Pal Board gf 
; é C&wnpore 
„the Engineer and costs recovered. Below this was anpther order to the 8. A 1026 
e vffect that after the sanction of the Board it is fffered that the owners of of 1938. 
the bungalows,should be informed. The document was sent to A who signed Tudball, J. 
it and also recorded a protest under the heading dasikhasitilayati. 
e Held thaé section 148 of the Municipalitjes, Aet contemplates tife issuing 
by the Board of a district notice in writing and signed by the Chairman . o 
Vice Chairman, Secretars, Assistant Secretary or by a memb&r specially 7 
authorized in that behalf to the effect ¿ha the Board intendgd after six oh 
hours had elapsed to proceed to carry ont the work which the defaulter sd 
had failed to carry ont. A . . 

Heid also that the meaning of cl. 5 of seetion” 143 is that mere defect if -a 
form shall not weigh where notice in writing has actually bgen issued what- 
ever its form may be. 

Held further that section 148 says that the notice should be served on th® 
person to whom, it is addressed which means" that it shall be handed over to 
him s0 as%o givg him ful: iio maton on the subject. Held also that where ' 

a legal potice under section 148° has not been given the Board is clearly not 

_ entitled under section 149 to a Yen on the property or even to recovér the 
costs of the @vork from the owner thereof. 

Satish Chandra Banerjiand Ta Bahadur Sapru, for the appellant. ba 

A, E. Eyres, W, Wallach, for the respondent. ° 


» 
eo 


Withdrawl of suit —Evidence not filed by oversight—No ground for. 

: In‘a suit on a pro-note which was wsisted on the ground that no consideya# Desember, 12 
tion had passed the court of §rst instance accepted the plea in defence Nazir Ah aaah 
and dismissed the claim. On appeal the appellate court was of the same Abul asi, 
opinion but before the jidgment was delivered a conditional applitation was Ciw nev. 118 

e made to that court to the effect that in case the appellate court was of the S 1914. 
same opinion as the first court the plaintiff should be allowed to withdraw afiq, J. o 
his Sat with liberty to bring a fresh one. The reasop for withdrawal was 
Said to be the omission of the plaintiff to produce in the lower court some 
important documentary evidence. - 

Held that, the fact thst the plaintiff had by an oversight or some other 
insufficient reason faileel to produce some of his evidence during the pen- 
dency of the suit, is no ggound for ajlowing Mim to withdraw his suit with 
liberty to bring a fresh one. (Mabulle*Sigdar’ve Ram Heminginé Rpbi,11 


C. L. J., 512, referred to). ee “et 
B. E. O’Conor, for the appellant. 
e ® e . e 
` ® > . ° 
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1914 Assignee— Waki property — Right io sue. a oc! al 
December 19 
e Had, that under the Muhammedan Law a trustee of wakf ce can- 
, Pirbaksh not assign hig rights as trustee, witHout apecial power anid ewithout the 
Onhedj permission of the Judge. Accordingly a suit by such angassignee to recover 
Civil Rev, rents from a tenant is not maintainable. > +, š 
No. 106 Soo Revision dismissed. 
rie Kailash Nath Katju, for the applicant. oe 
ati 8. M. Sulaiman, for the respondent, : e 
mir i e . i 
December, 21 Right of suit—Apocession certificate not obtained—Effeot of. ° 
= . ee (3 . 
- Umme Fazal Heid that where the father and mother. had obtained a joint succegsion 
= Rashad © certificate for their shares of the dower debt due to a decéased Muhamme- 
Ahmad. dan wife butfiled separate suits to recover them, the-suits were not main- 
8. 9A. No.’ f tainable ; they shotid have got 4 certifloate for the whole deBt and broughu S 
‘Chanier 5. e a Single suit to recover it.. 
Piggott, J. = [VII A, “J, 80, relied upon] h 
. : Appeal dismissed? 
eee Sa 8. Abdur Raoof, for the appellant. 
. e e 
e è ° S.M. Sulaiman (with him 8. C. Banerji and Ikbal Ahmad), for the respon- 
o dent. °? , e 
e . 
e y e 
ei e 
: 8 2 e 
5] 1915  ĦPraotice—Additional'svidencs—How to be taken. 
Jannary, 8 In a sugt on a pro-note in whiche the execution of that document Was 
Chajja denied by the defendant the lower appellate court could not make up its 
Sh mind as to its genuinengss and after hearing the arguments in appeal sent 
eith e the pro-note to the thumb impression bureau at Allahabad, and on receipt 
AyubAhmad . 
Civil Rev, ofethe report of the said bureau, accepted the appeal. ° Held that the 
e 
Be o Kag procedure adopted by the lower appellate court was unwarranted by law. 
de » If the court wanted to take additional evidence it should have done 80 
R according to law. % 


Sheo Dihal Sinha, for the petitioner, ° , 
e M, L. dgarwala, for the opposite party. 


January, bB Hindu Law— Widow— Suit to appoint a manag er — Lease by widow’ 


Benka E The plaintiffs ened for a declaration that a lease madéby the defendant 
Bhola Nath. No. 1 in favour of other defendants wAs null and void and that as she was 
F., A? 148 of mismanaging her husband’s property the plaintiffs should be appointed 

1913? >- managers during her lifetime. Held that the widow®was entitled to grant 
gear J theleage. Ifa Hindu widow alienates or deals with the property t8 the 
Banerji, J. : prejudice of the reverstmmers in a way not authorised by Jaw the reversioners 


areventitied to*bring a suit for a declaration that gthe acts o, the gridow 
shall not prejadjce the reversioners. In eur opinion’ in the present case ro 
acts of any Kind were proved which would. in any why justify the court in 
taking away the life estate of the widow and appointiag a receiver. The 
- | widow is entitle to spend as she thinks best the entire income of the estate 
° during her lifetime, ° 
“e Sundarlal and Gulserfal, for the ATE 


eii B. E. O’ Conor, for the respo@dtnts. i 
: . Appeal decreed, 
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DECISIONS OF THE BOARD OF REVENUE. 


° pen nese ee ° 


. MUSAMMAT KISHAN Dal 


" VEYSUS ` i 9 ° 
got. Se RAM KISHUN® ~ a r 
Agra Tenancy Act (II of 1901), section 11—Occupancy rights—Acquisition of. REVENUE 
e 
à Ram Kighun had been in possession eof the tenancy in dispute fer Fine 
1914 


eleven years in 1309 F. when the Tenancy Act was passed. He then 


sublet the tenancy. In a suét for ejectment held that the respendeng did Nouembd, 18. 


not aquire occupancy rights, as the period for which the land was sublet e 


in contravention of the provisions of thé Act was to be excluded, “Me. G. A. 
APPLICATION for revision of the order ofthe Commissioner of ee JM. 
the Allahabad Division, dated the 27th January 1914. eee ae 


The following Judgments were delivered, E 


MR. J. M. HoLMS.—This seems to me to be a case in which ayy m. 
the Commissioner has failed to exercisé the jurisdiction vested ° Holms. 
in him by law and not to havg considered the somewhat intricate 
legal points which have arisen in this case. The material part of , 
his judgment js only an assertfon that it is clearly proved that the 
present resporfdent has occupancy rights in the land in suit. ‘There 
is nothing to show that the Commissioner applied his mind to the 
cénsideration of the question which arose. The applicant informs 
me that the Commissioner did nosend for the record, and this is z 
not denied by the respondent. ə The result has been that a mis- . 
take in law made by the Assistant Collector has not been corrected. ‘ 


„Upto the begifining ‘of 1309 Fasli, the year in which the present 
Tenancy Act came into force, the respondent had even,with the 
benefit of Selected Decision No. 4of 1§00 only eleven years to 
court to fiis occupancy rights. Since then the lard has been 
sublet by him and under the proviso of section 11 of the present 


Tenancy Act any time for which the land has been sublet in “Ss 
. Rev. No. 41 of 191914 j P ' 
: ° 
e eo? a %e : 
ce zs 
e e e e e . å 
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2 BOARD OF REVENUE ° 

e REVENUE  conttavention of the provisions of the Act should be exeluded. 
1915 Respondent urges‘that as a sub-lease for the first y@ar, jf it stood 

—_— alone, was legal, he being tien a non-occupancy tenant, that this 


on one year should not be excluded in computing, the period of 
e twelve years necessary for aright of occupancy. Illustration (a) 


v. 
eae of section 11 seeins,to be absolutely clear on «his point. Under 
it the whole period of sub-lease when it excetded one year, when. 
given by a non-occupancy tenant, was excluded and not only, the 
period of sub-lease less the firs year. In this view the respondent 


= ; haş not acquired occupancy rights. n a’ 
-I would therefore set aside the orders of the lower courts and dec- 
re ree -thg syit for ejectment, the respondent paving costs a li through, °- 
. Application allowed. 
MR. G. A. TWEEDy.—I*concur. A 
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; THE MAHARAJA OF BENARES REVENUE 
eee versus °° l 1914 
VIJĄI'NARAIN SINGH AND OTHERS = December, 8. 


Agra Tenancy. Act UT of gor), section 19f—Proprietary site Qudstion of— MR. J. M. 
«+ Plea that defendant not a tenant. a MR, J. S. o 


` In a suit for ejectment brought in a Ręyenue Court ths defendant pleaded , CAMPBELL. 
~ " that he was in possession not as a sub-tenant of the plaintiff butasapro- ` ° 
prietor holding” the plot as his khud kasht. Held thgt a question “of 
*preprietary ttle was in issue and the appeal lay to the District Judge. 
Bindeshri v. Gokul, 12 A. L. J. R,, 251, followed. 


we Bay 
e » : 
SECOND APPEAL from the order of the Commissioner of fhe , @ 
e e 
Benares Division, dated: 17th March 1914, in the case ofejectment, *. 
; l 4 : 


The following Judgments were delivered * 


s . 
` ° 
MR. J. M. Hotms.—The onfy ground urged is that®as a ques- Mr.J, M. 
tion of proprietary title was in issue, no appeal lay to the Commis- Hoims. 


sioner, | i . 


In thè Full Bench ruling, Bindesrt, &c, v. Gokui), the a 
Court held that, when a defendant in an ejectment suit pleaded ' 
that he was in possession, not as a sub-tenant of the plaintif but 
as a proprietor holding the plot as his £Aud kasht, a question of 
proprietary. title was in issue and the appeal lay to the Distričt - 
Judge. The Board had before pi followed a previous decision of ° 
the High Court of 28th June 19127 to the contrary. In a recent" : 
case, however; which came before me, the present Board followed 
the Full Bench decision of 1914. Following this, the appeal. should 
have been to the District Judge and not to the Commissioner, 


° 


Respondent urges that as this point whs not taken, before the 
Commissioner it cannot be, taken now, The latest" decision of 
the High Court to®which I have been referred in Genda'v, Sukke ° 
wath Rai (3), doès not support this contention. ne reason why 

Çı) [1914] 12 A. L. J. R251. (2) [1908] L 1. R, 30 All, a5. «* 

+s. ag ot sorta % , g 


a 
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: 3 . A 
4. BOARD OF REVENUE a 
i 2 
REVENUE thë point was not taken before apparently was that the Fifil Bench, 
1914 ruling had not then been published. i . 
MAHARAJA I would iheretoté set aside the order of the Gommissioner and 
BRNARES direct that the memorandum of appead bereturned for presentation 
umo ° K 5 A ; 
VIJAI to the District Judge, Parties will bear their own costs in loth 
NARAIN ° $ Prt 
SINGH appellate courts.. , . 
eo . ° 
afos Mr. J. $. CAMPBELL.—I agree., ° 
a . ee m s 
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‘BISHESHAR PATHAK (Plaintif) „ REVENUE 
R versus s > 1915 


, RAM PRASAD PATHAK’ (Defermdani)? April 1 


Land, Revenue det “QH of 1901) section O Arn Unger proprietary ME. Ca CAMP- 


mahal—Spesific pts. BELL, MR. 
HoLms. 


Bate: (Cer ‘CAMPBELL; JR. MEMBER), that the Revenue Cour is A ° 


competent to entertain’ n application for partition of especifjc plots of 

e ‘land hetd in under-proprietary tenur and on witch revenue is assessed. e 
(Pér Hots, SR. MEMBER), Partition of under-proprietary DN 

consisting of specific plots is not entertained in the Refenue Courts. 

* SECOND AppEAL from the order of she Commissioner, Fyzabad 

Division, dated the 14th Mgy 1914. ` r -° a) 
e 

‘The following orders. were passed. | e; 


MR. J. S. CAMPBBLL.©& I am abe to agree. with aR finding wr. 3.8. 
of the Commissioner that “ specific plots Reina under-proprietarye 
tenure on which no revenue ise@ssessed atid which are not part of 
a mahal on which revenue is assessed cannot be partitioned under 
section 138, Land Revenue Act ; but that application for partition 
should have.been* "made i in the Civil Court.” 


The” procedite for conduĉting applications for ‘partition of 
under-proprietary mahals is leid down in section 138, and skys 
that such partjtions shal] be carried out according to the provisions . 
of chapter VII, so far as they are applicable. The first section of 
that chapter says that “partition” means the division of a mahal 
or of a part of a mahal into two ormore portions, and that in “ime 
perfect partition ” the several pprtions remain jointly responsible 
* forthe revenue assessed. I cannot therefore see why part of an s 
under-proprietarye mahal should not be imperfectly partitioned 
under this section, the under-proprietors being jointly responsible 
or the rent of the part partitioned. e , 

There is no dispute i in this case as to what the area or ‘rent is 
of the portion, for’ which, partition is applied for, and the details of 
the fields affecttd are supplied from the khatauni on the record. 
The partition is also not objected to by the, superior proprieton `e ° 

. ed. A. 2 faos. 
` o., . e 


“ REVENUE 
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BISHESHAR 
PATHAK 


Mr. J. 8. 
Campbell. 
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That such partitions among under-proprietors have hétherto 
been allowed in Oudh is, I think,eclear’ from S&ddig Husain 
versus Mir Fida Husain and another (2). In his judgment in. 


. that case Mr. D.C. Baillie wrote “ Actpjications dor partitions 


by co-sharers in an under-proprietary mahal are made asa 
matter of course, and’ it has never been digputed that an under- 
proprietor is, entitled to partition, as agninsthis. co-sharers in the 
under-proprietary title.” eo è a 
I would therefore set aside the order. of the Commissioner and 
restore the oder of the Collector sanctioning the partition. I 
would, hold respondent liabl€ for appellant’s costs both in’ the 
Cofamissioner’s and this Court, and arder him tos pay Rs, 32 as 
pleader’s fees i in each court, i, 
e Mr. J. M. Horms.—lI fave looked further into the question, 
andeadhere to my finding as Commissiener quoted by my colleague. 
In 1884 the Commissioner Qf Fyzabad referred the question to 
Goveramene in the Oudh Revenue.depértment whether or not sfr 
eand other forms of yndl:-proprictary tenure could be partitioned 
by the revenge courts urfder the then Oudh Land Revenue Act, 
1876. The reply was that “as section 100 (to which: section 138 
~of the present Act of 190% corresponds) gives a right to partition 
in under-proprietary mahals, #4, sub-settled estates andethese 
alone, section 69 (section 68 and section 69 corréspond to Sections 
10 and 107 of the present Act) cannot be construed into covering 
the cage of other forms of under- proprietary tenure*® The Board 
in their decision of 21st December 1905 on petition No. 3 of 1904-5 


came to the same conclusion under the present Land Revenue Agt. 


Mr. Hooper wrote :—“ The property of which partition is sought 
is’an under-proprfetary holding” of 22 bighas 1 bfswa nhs a 
rent of Rs. 55. It is no doubt included in the area of a mahal, 

are all ‘other lands in the village in which jt is situated, ee 
that does not make it a ‘part of a mahal’ in the senses in 
which the phrase i is usein section 106. The part must be of 
the same nature or tenure as the whole. ® Section 138 @ro- 
vides for the partition of under-proprietary mahals and of mahals 
held by lessees whose rent has been fixed by a Settlement Officer 
or, other competent authority ; and in this connection’ the words 
‘part of a mahal’ must be reqdeas meang ‘part of an under-pro- 


G) Board's Solegied Decision 10 of 1909. 


“or 


aes Fags - BOARD,OF REVENUE 


`  prietafp mahal? that is, if they apply at all, a point ọn which 
I give no opinion. In the present casg there is no under-proprie- 
tary mahal of which the holding forms a’ part, and the provi- 
sen of chapfer VII ofthe Revenue Act do not apply.” 


The partitiohing of subordinate rights, éxcept in the case of 
sub-settled undertproprietors and persons holding under heritable 
non-transferable leases, who owipg tgetheir peculiar position in 
Oudh were treated as guasi-proprietors, is not provided for in the 
Act, I have ascertained that as a rule in Ough partition of 
wnder-proprietary holdings consisting of sBé€ific plots is not + 
entertained in-the revenue courts; and apart from any legal 
djficulty thgre would be great administrative inconvenience 
if this were done. In the last year or two, hundreds of small 
rent-free grants have beet converted into under-propriatary 


holdings by. the operation of the law of resumptions and the * 


imperfect: partition of theSe among nmerous owners ‘would often 
result in fields so small that they could “rt be shown on the 


village map. . , ‘ 
+ 


Apart from the question discussed in, the Board’s decision of 
1905 4 referred to,above of an under-proptietary holding in specific’ 
plots net being ‘a part of a mahal’ under section 106, some other 
provisions of chapter VII of the Land Revenue Act seem to me 
of ‘importancg in this‘ connettion. The application for partition 
must be presented by to or more of the recorded co-sharer’s in a 
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mahal, and this must be accompanied by a certified copy of the e 


annual register of proprietors prescribed by section 33. This in 
the case of sub-settled under-prop#ietors or thoge holding under” 
heritable nan-transferable leages would be the register prescribed 
by section 32 (4), in which section persons holding mahals or 
pattis on such tenures are termed under-proprietary co-sharers or 
co-lessees. Thé head-note of Selected Decision 10 bf 1909 is 
worged jn too geperal terms, and. that deciston ‘stfould not be 
taken as deciding” anythingemore than the questeons which . arose 
out of the somewhat peculiar facts of that case, It does not seem 
to me to support the proposition that a co-sharey in an under-pro- 
prietary holding of specifig plots i is 2 co- sharer im an under-pfo- 


prietary mahal. e eto e’ i: 
. 3 
. e . e 
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I ‘would dismiss the appeal with costs. -° 

The ‘Hon’ ble Mr. J. S. CAMPBELL, C.S.L, € LE 

I see that such gréat experts on Oudh Law andeCustom as the 
„late Mr. J. Woodburn and Mr. J. Hooper are opposed to my 
view of the law and I feel bound to defer to their views. I thik 


that the matter shquld be définitely cleared up when the Revenue 


Act next comes under revision, The question has been the sub- 
ject of repeatéd differences of opinion during the past 30 years, 

As the case now stands, this appeal will be dismissed with 
costs. ‘ : 3 


~a e . Appeal disiussed. . 
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DORI SINGH (Plaintif) `. 
e @.-« UErsus 
. l LOCHAN (Defendani)* 


_ BUDAUN— APPEAL NO, 120 OF IQI4-15. 
Tenancy “Act QI of 1901) se22—Share in the cultivation, meaning of. 
A share in the cultivation mèans any share up to the emire cultivation 
„of the holding. | 
SECOND APPEAL from ie order of the Commissioner, Rohil- 
kþand Division, dated the 30th Novamber I9g14.4 ° . 


The following orders were passed.. We 


, Mr. J. M. HOLMS.—Only one point is argued® The facts of 
the case are Bing clear, The name of*Tara Chand: was recorded 
as occupancy tenant upto £314 Fasli, in which year. he ya? 
recorded as .‘ #afkud-ul-khabar, and his cousin, Lochgn, as in 
possession. About a couple of years ago the patwari struck out 
Tara Chand’s name altogether as he had Had tht he had died., 
As Tara Chand, when he went,off on pilgrimage, had arranged for, 
his cousin, LOchan, to carry on the cultivation, the patwari should 
not have entered him as ‘ maftud-ul-ghabar’ under the rules. 


There was np presumption of death until Tara Chand had-not — 


been heard of for seven years, The only question for décision 
is :~-Did Lochan, the defendant, share in the cultivation of the 
holding at thetime when Tara Chand was presumed to have died? 
It is clear that during Tara Chand’s absence Lochan undertock the 
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e 1915 


CAMPBELL. 


e e 


Mr. J. M. 
Holms. 


e 
e 
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whole management of the holding, collected rent for the portion * 


held in sub-tenancy, and cultivated the remainder of the holding 


himself. The appellant’s point fs that, as Tara Chand in bis” 


absence had nothing to do With the cultivation of the holding, 
there could be no shasing, as sharing implies cultivation by two 
Ore more persons. This is a somewhat narrow and distinctly 
inequitable view to take. I am inclineg to think that a share 
means ay share up to the entire cultivation of the holding. 

I agree then, ‘with the *Commissioner’s view and dismiss the 
appeal with costs. . 

MR. J.-S, CAMPBELL. —] agree. X , 
7 P e Appeal dismissed,” 
"rs, A. 3 0 fly. #, oo 
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REVERE HORI AND OTHERS (Defendants$ : 
“° 
. I9I5 >œ versus ° s 
Maroh,2$,51. SRI THAKURJI MAHARAJ AND OTHERS (Plaintifs). a 
Mr. J. M Permission to withdraw sust —Omjsston to consider Guestion of cosis—Substan- 
HOLMS, tial injustice=shirking of Surisdicttone x 
o J. Be Where a suit was allowed byethe Assistant Collector to be withdrawn 
APRE with liberty to re-file it, and there was an omission, to cônsidet the 
s ° * question of costs which resulted in substantial injustice being caused 
i to thè defendant, keld that that amounted to a failure te exercise the 
. jurisdiction vested in the court, and the order was bad, ; ` 
"REFERENC from the Commissioner, Allahabad Division, for 
revision of an order alloying an enhancement stit to be with- 
. > grawn. i 
. 
. The following orders were passed.” 
. . . . 
Pa THE Hon’ste Mr. J. M. Hous,,C. S. l—The other side 
rane has not appeared alt ugh duty informed, so no objection has 
T / e e “been raised by them to fhe order which the Additional Com- 


‘missioner rtcommends should be passed. In this case the 
Assistant Collector passed the order allowing the suit to be with- 
*drawn with permission *to re-file it on the 17th August last, the 
same day on which the applicatiqn for ail wag put in. 
The defendant was not called on, and apparently the question of 
the terms on which the suit shoutd be allowed to,be withdrawn, 
especially as to costs, was not considered by *the Assistant 


, Callector at all. Following the principle laid down in Selected 


Decisions 4 of 1907 and 7 of 1909, the omission to consider the 


e + 
“qyestion of costs, which resuleed in substantial injustice being 


caused to the defendant, amountedeto a failure to exercise the 


jurisdiction vested in the court, i 


I would therefore set aside the order of the Assistant Collegtor 
and order that permigsion be given to the ‘plaintiff in the 
enhancement | suit to withdraw from it with liberty to imstituge a 
fresh suit ọn paying the whole of the defendant’s costs in the 


former proceedings in all the courts. i 7 
MR. J. S. CAMPBELL.—I agree. . : 
e . ° ‘ 7 Appeal decreed, 
5 .? Rel. No. 1 Of 1915. 
e 


e 
\ ns HB REPORTERS! DIARY 9 


Appellatg court—Power es “examine new witnesses— Alteration of the charge. June ee 
( ln a case under sections fy7 and 325 of the Indian Penal {ode the 
Magistrate trying the case, on the evidenge recorded by, him, held that 
the complaingts while passing a certain way, over which they said they Enw 
had a righ® to pass, were set upon, and beaten by the accused but on Pe ee 
e appeal to the Sessions Judge, he sent for another hatch of witnesses and Chamier J. 
held on the evidtnce taken by him that ertain lathis having been snat- 
ched away by the “accused from certain persons, the complainants 
demanded the return of “them and were beaten by four af the accused. . 
Held, that the case for the prosecutiop muste taken'to be that presented 
by thé witnesses examined: by the trying Magistrate ; and, the powers 
conferred by the Code of Criminal Procedure upon a court of appeal wêre ° e 
not intended to spring upon the accused a totally pew, case witheut giving, 
e to them a proper notice of, the charge they had to meet. i Š e 
W. Wallach; for the appellant. ° t 
R. Malcoytson (Assistant Government Advocate), for The Crown, 


Application aMowed—Conviction set aside. 


Debi Singh, 


Evidence, recording of—Accused stating he had no defence— Whether wi Jing ae: 
cient for conviction. oe 


A witness before a Sessions Judg@ made a false ' stqtement that Wanhua + 


he had'never been prosecufed before andeon the, record of that case being v. 
produced he admitted that the statement Te aad made was false ; the, Emperor 
Cy A. 422 


‘Sessions Judge took action undg section 47¢, Criminal Procedure Code,, of 1915 
asked himgwhether he had any defence and on his saying that he had Tudball, J. 
none, convicted him without recording any evidence. 

Held, that in any criminal case and éSpecially in a case tried sum- « 
marily under se€tion 477, Criminal Procedure Code, it was negessary, 
wher? accused person did not plead guilty, to record the evidence against 


him so as to give him an opportunity of meeting that case. y . ° 
F . Conorction set aside ; re-trial ordered. 
A è a a e (d 2 e 
Municipalities Act, section 87—Appeal—Sutt, maintainability of. 
-Defendant’s appeal. i 7 > July: 2. 


In a suit brought in a Civil Court against the Municipal Board of Municipal 
Sambhal for a declaration that the gBoard had no right to prevent the? Board of 
plaintiff. from building upon his own land it appeared that the Board had Ramp 
passed the order complained “of under section 87 of the Municipalities’ Henin lah 
Act (I of 1900), as theintended building would be prejudicial to the S.A. 1116 


e convenience of the public, of 1914 
Held, that from an order passed under section 87 of the Muhicipalities’ AGORA 

Act, there was no appeal except to an officer“whom thg Ldécad Government 

Appointed for the purpose of such appeals and failing such appointment 

to the District , Magistrate® and the Civil Court h&d no jprisdiction to 

entertain the suit. ° s 
Abdul Samauliy. The Municipal Board of Meerut, xu A. L.J. R, 445, 

referred. to. è ° Se . 
Ramakant Malasiya, fer the appeMagt. 2 


: , n e 
Mohanlal Sandal, for ihe respondept. ° i Appeal dismiss%, e 


July, 7 





Emperor 
° v. 
Durga 
Prasad 
Cr. Ref. 557 
of 1915 
Chamier J. 


e *, 
July, 8 
Mehadur i 
Laddho 

S. A. 1280 


of 191 
Kpok, 


‘2 + 
July, 13 


Murlidhar ° 


IO 


Penal Code, section 174—Patwari ordered to atti before setilementecficer—— 


7A 
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° Disobeying summons af cgurt for that day. 


Where aePatwagi worki:fg under a settlement officer was ordered to be 
present before the Survey Officer on a particular day and for that very 
day he was summoned tq attend the court ofa Deputy “Collector and he 
obeyed the firs? mentioned order and failed tp attend the Deputy 
Collector’s Court. Held that he could not be cenvicted undey section 174 
of the Indian Pena? Code, although it wae a mistake con his part not to 


obey theSummons. , 
e e 


Convictroy zet aside. 


. 


Land Revenue Act, section 233 (k)—Land left common at aes tn 


pias Pespect of. ° ht dy 
*Defendant’s appeal. : ° . . 
Where p&rties toa partition proceedings in a‘ Revenue Court had 
agreed that- a certain way fand should not be divided and on an encroach- 
ment being made later on by one of the parties to the previous partition 


° proceedings upon the common way a ciyil suit was brought against him 


by the other party e 

Held that Section 233 K of the Land Revenue Act did not bar the 
jurisdiction of thee@ivil Court over the way land left common by the 
consent af parties. Lachman Das ve Hanuman Prasad, 7 A. L. J. Ra 
1156; Mohammad Sidique vy. Laute Ram, I L. Ra 23 Au, 291, refer- 
red to. > 


Tey Bahadur Sapru, for the appellant. . š e 
“Motilal Nehru, for the respondents i ° 
Appeal dismissed. 
— —— š g 
4 
p? Execution— Power of court executing decree. 4 


Decree holder’s appeal. 


A certain mortgage decree provided for the sale of two specific pitts 
of land described therein as mugfi and was put in execution for actual 
sale of those pléts. The judgment,debtor objected to the sale on the 
ground that those muaf plots had been resumed before’the passing of 
the decree and formed his occupancy holding and as such could not be 
sold in execution of the decree in view of the provisions of section a of 
the Agra Tenancy Act. Held that the objection cbuld not prevail in 
the, execution proceedings as the court executiņg the decree could not 


go behind its clear terms, . 

Biskeshwar Rai v. Sukhdeo Rai, A. Ww. N. 18889 p. 41 and Madholal 
v. Katwart, A. W. N., 1888, p. 41, referred to. .e 

Peareylal B&ner7i, for the appellant. ° ° 


Lalit Mohdn Baner§i, for iM respondant: 
Appeal allowed, 


